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COMMITTEE MEETING REPORT
Committee on Infrastructure

1/11/2007 9:30:00AM
Location: 404 HOB

Attendance:
Present Absent Excused
Mike Davis (Chair) X
Susan Bucher X
Greg Evers X
Richard Glorioso X
Ed Hooper X
Jimmy Patronis X
Scott Randolph X
Michael Scionti X
Nicholas Thompson X
Totals: 8 0 1
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Public-Private Partnerships in Transportation Projects
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COMMITTEE MEETING REPORT
Committee on Infrastructure

1/11/2007 9:30:00AM

Location: 404 HOB
Other Business Appearance:

Public-Private Partnerships
Lowell R. Clary, Assistant Secretary (Lobbyist) (State Employee) (At Request Of Chair) - Information
Only
Department of Transportation
605 Suwannee Street
Tallahassee Florida 32399
Phone: 850-414-5215

Public-Private Partnerships
Karren Hedlund, Partner (At Request Of Chair) - Information Only
Nossaman Guthner Knox & Elliott LLP
2111 Wilson Blvd
Arlington Virgina 22201
Phone: 703-351-5010

Public-Private Partnerships
Carlos R. Ugarte, Director US Head of Business Development (At Request Of Chair) - Information Only
Cintra
7700 Chevy Chase Drive
Austin Texas 78752
Phone: 512-637-8545

Leagi
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COMMITTEE MEETING REPORT
Committee on Infrastructure

1/11/2007 9:30:00AM
Location: 404 HOB

Summary: No Bills Considered
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House Committee on Infrastructure

Workshop on Public-Private Partnerships
January 11, 2007

Lowell R. Clary, Assistant Secretary
Finance and Administration

+ Stress on Transportation Revenue
Streams

» Re-use/Expansion of Existing Corridors
and New Corridors

« Major interest from international P3 firms
to invest in the United States




« Over Fifteen years growth from traditional
transportation revenue sources robust or
stable

« FY 2005/086, actual receipts were $14
million below estimate

« November 2006 Transportation Revenue
Estimating Conference (REC) reduced
forecasted revenues for transportation,
with a negative impact of $150 million on
the Work Program

« Primary reason for reduction:

— Lower than expected mofor fuel
consumpftion

- Shift in vehicie registration from large to
medium vehicles

» Through December 2006, FY 2006/07
actual receipts are $19.7 million below the
revised (lower) REC estimales




86 ANNUAL GROWTH

10+ Years of History
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« Congress consumed all available funds in
the National Highway Trust Fund through
Federal FY 2008-09 in funding the last six-
year Transportation Act (SAFETEA-LU)

« Federal revenue estimales are also
tracking lower that originally forecasted for
SAFETEA-LU

« Congress is faced with a transportation
funding “problem” as early as 2008




« Work Program covers five-years and is updated
by adding a new fifth year annually and making
adjustments as needed to the “common’” four
years from one cycle to the next

— Any loss in revenue, regardiess of amount, will likely

cause project slippage and possible deferral outside
the Work Program

— A continued trend in the decline in revenues
compared to current estimate will create an inability to
deliver the Work Program and longer-range plans
beyond the five-years
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» Governor Bush/Transportation
Commission challenged the DOT to
develop a “Corridors” plan to better move
people and goods in Florida

» Plan was published and released on
December 29, 2006

» Plan development included a public
process including muitiple public meetings
with key stakeholders
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implementation of the Future Corridors
Program is underway with the next steps
expected to include:

— Create Statewide Advisory Group

- Accelerate Regional Visioning Activities

— Accomplish Additional Partner and Public
involvement Activities

— Initiate Prototype Future Corridor Studies
— |dentifying Funding Policies and Options
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Future Corridors are likely middie and
longer-range (10 to 50 years)

There are a number of “re-use” and new
corridors studies that are nearer term
across the state

Over 91% of new corridors in Florida over
past 15 years are {oll facilities

Likely future new corridors and possibly
new lanes on re-use corridors 1o be tolled




« Qutsourcing Partnerships
- 100% of roadway/bridge construction
— Over 80% of engineering work
- QOver 80% of maintenance
» Periodic private sector “equity” investments
— Right of Way donations
— Cash investment such as for Interchanges

« “Advanced” on Innovative coniracting

PUBLIC PRIVATE PARTNERSHIPS

...have many forms and seek {o provide the public sector with a variety of benefits

# ACCELERATE %
5 High Priority

P

7 TRAKNSFER
New Technolog

and Engineering
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PPPs expedite infrastructure development
- $887 billion in projects planned or built
-~ About 2,100 projects
PPP road projects are the largest category
- $325 billion - 36%
- 856 projects
-~ Mostily toll highways — 66% of PPP road projects
Most PPP road projects in Europe and Asia
— Europe - 43%
- Asia - 26%

Most PPP road projects by concession or Buiid Operate Transfer
(BOT)/Build Transfer Operate (BTO)

- Concession - 3%
- BOT/BTO -268%

Source of Data: 2004 International P

ic Works Financing Projects Database
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PPPs increasingly used to expedite infrastructure
development:

- $104 billion in projects planned or built

- 384 projects

PPP road projects are the largest category
—~ $42 bitlion - 40%

- 73 projects

- Mostly toll highways — 82% of PPP road projecis

Maost PPP road projects done by Design Build Operate and
Maintenance (DBOM]) or Design Build (BB)

~ DBOM —-37%
- DB -~-24%

Source of Data: 2004 intemational Public Works Financing Projects Databease
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» Established PPP Market and Industry
internationally

+ $1.6 trillion transportation infrastructure needs
nationally in the next 5 years

» Successive federal highway and state
innovations authorizing and encouraging PPPs:
— Federal: SEP-14, ISTEA, NHS Act, TEA-21, SEP-15,
SAFETEA-LU

— State: PPP law update, Future Corridor Program,
Turnpike and Expressway Authorities, Innovative
Contracting law

« Non-U.S. Market Becoming Saturated
Money ready o invest in U.S.:

- Significant supply of equity capital
— Historically low overall interest rate

environment and low returns on comparable
equily investments

- Concessions typically provide long-term
inflation-protected returns

— Toll roads typically have favorable pricing
power compared to other private sector
investments

18



+ Toll Systems leverage overall system to improve
existing facilities and build new toll facilities:
— Turnpike System
- Authorities like Orlando-Orange Co. Expressway
Authority and Miami-Dade Expressway Authority
» Start Up Toll Facilities generally subsidized to
jump start:

— Toll Facilities Revolving Trust Fund loans, Operations
& Maintenance (O&M) covenants/subsidies

— DOT operates/maintains
- Tampa South Crosstown, Mid-Bay Bridge

« New Corridors likely to be financed
through tolling:

- Demonstrated willingness to accept/use toll
facilities in most major urban areas

agx

- Examine and consider all possibilities
inciuding PPPs and existing models for tolling

- PPPs may offer advantages in some

situations to advance the corridor forward

20



Large majority of PPPs involve toll facilities
Can make the pie bigger
Access to global capital and expertise

Policy issues must be outlined and discussed
— |dentify pros and cons
— Develop solid process

L.ong term erosion of transporiation
revenues

FPent-up transportation demand
increasing cost of roadway construction
Flexibie financing fools

improved federal laws on tolling

22
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Entrepreneurial Vision

Political Support

Executive Leadership and Organizational
commitment {o innovation

Risk management philosophy

Ability to respond to diverse proposals

PPP is a tool
PPP has both strengths and weaknesses

FPPP likely to be exception, not rule for
delivery of transportation projects
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FLORIDA HOUSE @@M

Muts and Bolts of Public-Private Partnershins

January 11, 2087
Tallahssses, Florids

KARREN 3. HEDLUND
NOSSAMAN GUTHNER KNOX & ELLIOTY LLP

3 & Copyright, 2007 Nossaman Guthngr Knox & Eliloth, LLP. Al Rights Resorved, 1

TYPES OF PRPSE

> Design-Build
» Design-Build + Operation and Maintenance

» Design-Build + Finance
» Design-Build + Finance + Operate

» Concession

3
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ey Public Sector ves
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¢ Effective Competitive Procurement Methods

®  Maximize Private Sector investment and Risk Sharing

¢ Limited Public Financial Exposure

¢* Reasonabie Tolling Structure and Profits

¢  Opportunity for Revenue Sharing

¢  Quality Design, Construction, Operation and Maintenance
® Effective Assurances of Performance

¢ Effective Remedies

¢  The Right Legislation

a2
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® When and How to “M

larry Up”

» “Hard Money” PPP - Characteristics:

-]

®

®

Public partner defines project

Clears it environmentally

Achieves public consensus on project and PPP
Validates financial feasibility

Sets toll rate schedule

Develops ccmpiete business and contract
terms, technical specifications

L

« “Hard Money” PPP - Nature of Competition

2
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Competing hard money bids
Qualifications submittal and short listing
industry workshops

One-on-one proposal meetings
Alternative technical concepts

Stipends

Competing hard money bids

Proposer assembles design, construction, O&M pricing
and forces

Proposer delivers firm equity/debt commitments
Selection primarily a price competition



EFFECTIVE COMPETITIVE

« “Hard Money” PPP — Examples:

» Wide international use; little domestic use
« SH 121
- Asset leases

EFFECTIVE COMPETITIVE
OCUREMENT METHODS

» “Predevelopment” PPP - Characteristics:

» PPP formed at beginning or during
environmental process

- Complex, large development project
» Project configuration fluid
» Finance plan rudimentary or non-existent

« Preliminary T&R analysis done and suggesls
financial feasibility

« Public partner may lack funds, resources ¢
progress project



EFFECTIVE COMPETITIVE

» “Predevelopment” PPP — Nature of Competition

« Selection is qualifications based

« Project understanding

« Conceptual development and finance plans
« Track record

e Pricing of pre-development work

+ Successful work earns exclusive right to
negotiate concession agreement

» “Predevelopment” PPP — Examples:

« Wide domestic use, little international use

» Virginia — Pocahontas, [-81 Truck Lanes,
1-85/395 HOT Lanes, Dulles Rail Corridor

» Texas — TTC-35, SH 130 Segments 8& 6, TTC-69

- Oregon — Sunrise, Newberg — Dundee, { 205
South Corridor

« Washington — Tacoma Narrows
« California - SR 125, SR 91



EFFECTIVE COMPETITIVE
PROCUREMENT METHODS

Predevelopment
PPP

Private pariner participation in . . s
predeveiopment work Strategic parine Minimal Role

Project definition Strong Weak

. . Technical and

Environmantal review economic analysis MNone

Preliminary T&R work Yes No

Invastment grade T&R study Yes Yes

Vaiue enginsering

Yes, all stages

Only via Alternative
Technical Concepts at
proposal stage, and post-
award design

Stakeholder relations

Possibly

More limited

%ﬁ?%@?%%

ETITIVE

Predevelopment

PPP

Technical specification

Direct participation

Oniy vig industry draft

development review and comment
Financiai planning analysis Yes No

Natire of Competition
Predevelopment contract Cualifications NiA

Concassion contract

Sole source
negotiation (price
reasonablensess
analysis)

Price competition

Transparency

Less

Mors

12
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EFFECTIVE CO!

What is best public sector role?

» ‘“Hard Money” PPP — public sector is “proxy” for
private sector innovation and efficiency in:

* Project definition

« Engineering

= Environmental sclutions
» Financial analysis

13

+ Predevelopment PPP — public sector is “proxy” for
private market competition over

« Price
« Risk aliocation
« Contract terms



® Public sector needs reduced capital expenditure, reduced
exposure {o claims from unanticipated evenis

® Revenue-positive projects — financial model indicates toll
revenues fully pay debt and return on equity

« No public capital needed
« Up-front cash payment

®* Revenue-nsygative projects — financial model indicates
public sector financial contributions needed to fill gap in
private investment



ITED FINANCIAL EXPOSURE

¢ Revenue risk

« Real toll concession — no public secior revenue risk

« Availability payment concession - public sector takes revenue risk
«  Maximizes use / minimizes diversion
+ More stable revenue stream
» Higher gearing, lower coverage ratios

e Other risk transfers

« Cost escalation

- Differing site conditions

« Hazardous materials management/iremediation
s Change in law

o Force majeure

® Getting value for money




STRUCTURE AND PROFITS

t  Public sector needs:

+  Maximize its income?

»  Minimize toll rates?

«  Prevent excessive profit?

+ Manage fraffic demand and congestion?

« Depoliticize setting toll rates?

« Toll exemptions for critical public purposes?

®  Tools:

- indexed toli rate schedule — caps future toli rates, depoliticizes

«  Set initial rates

« Use stated rates of increase andfor inflation indices for capping future
toll rate adjustments

« CPi, GDP, GS8B, ECI

12

iLE TOLLING
FiTS

STRUCTURE AND PRC

+ Toli Pricing —~ congestion management

+  Dynamic toll rates varying by time of day, leve! of congestion
+ BR%1, San Diego, 8H 121

« Banded revenue sharing - generates public partner
revenues, prevents excessive profit

»  Public partner takes escalating share of toll revenue as rate of
raturn increases

= Examples:

+  Pocahontas: 40% of real net cash flow after IRR on total
investment = 8.5%; 80% after IRR=8.0%

«  Segments 5 & 6: 4.65% of gross revenue untll IRR on eguity
= 11%:; 8.3% of next band of gross until IRR = 15%, 50% of
ail further gross

Py
o



«  Maximum refurn on equity/investment - prevents excessive profit,
depoliticizes

+  Agree on maximum rate of return

+  When maximum hit, sither 1) public sector receives revenus and
private sector provides operating services for a fee, or 2} PPP
terminates

+ Shadow tolls and availability payments - reduce or eliminate tolis,
prevent excessive profits, depoliticize

o Toll exemptions / suspensions

= Police, fire, emergency vehicles

« Transit vehicles

»  School buses

o Suspend tolls for mass evacuations, emergency traffic
diversions

Bk
e
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¢ Traditional Approach

&

Public agency establishes detailed standards, designs
and specifications

Private contractor constructs, then exits

Public agency exercises strong control over
construction, including QA/QC, testing, inspection,
monitoring, acceptance

Public agency maintains and operates

VIAINTENANGE

¢ PPP Approach

&

Private partner designs, constructs, operales,
maintains

Private investors and lenders will not accept
traditional public sector control

How can public partner assure quality?

24



ALITY DESIGN, CONSTRUCTION,

¢ Tools

» Performance-based measures and standards — specify
outcomes, and inspections to measure outcome
achievement

s Private partner project management plan — procedures,
processes, guality management systems for all aspects of
work. Subject to public partner approval

« Private partner responsibility for acceptance testing and
inspection

« Use of independent Engineer

« Field inspections, monitoring and auditing

»  Document review and audits for compliance with management
plan and performance standards

o Yerification testing {(at lesser frequency than private pariner's
testing)

= Reporting to both parties
-  Measures to assure independsnce

A
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«  Regular performance measurement inspections and
reports by private parther to determine and maintain asset
condition

«  Public partner audit and monitoring of |[E and private
pariner, and spot testing and inspection

»  Renewal and replacement scheduling and reserves

Handback requirements

¢ Changes in Standards

- What is private sector obligation to conform to future
changes in standards?

« PPP solutions vary

»  Conform at public pariner's election and sxpense {cost and
revenue impacts)

- Conform at private pariner's expense

«  Sharing of cost risk



® Public Sector Need - right to build other projects over
time to address traffic safety and system capacity
issues

¢ Private Sector Need - protection of the originally
gxpected revenue stream



NCED APPROACH TC
PETING FACILITIES

¢ The Mistakes of SR91

« Contract prohibited operation of competing faciiities

«  Exceptions too narrow
« Result: Private partner had, and exercised, legal right {o
enjoin expansion of free lanes on SRY1

¢ The Lessons Learned

« The sole remedy is $ to cover net revenue impact

« No right to enjoin. Public sector free to build whatever it
wants

L)
it

« Exceptions for:

- Al projects identified in transportation plans
« Al projects outside a “competing facilities zone”
- improvements for safety, maintenance or operational purposes

- Certain capacity improvements —~ [T8 sysiems, metering
devices, intersection grade separations, restriping that adds
lanes

«  HOVHOT lane additions on other roadways
= Transit and other non-highway projects
« Al projects outside public partner's control



EFFECTIVE ASSURANCES
' NCE

¢ Public Sector Need - effective security for performance of
private partner’'s obligations

¢ Traditional Approach —~ 100% payment and performance bonds;
parent guarantees

¢ PPPs

« Private pariner aversion {o:

«  Parent guaraniess or other recourse {o assets of parent companies
¢« Posting bonds

«  Alternative security
»  Lender skin in the gams
+  Bonds from design-bulld contractor
»  QGuarantees from parents of design-bulld contractor, O&M contracior

»  Letters of credit for specific obligations - routine C&M; renewal and
replacement work; handback work

> Reserves

P
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EFFECTIV

® Scale remedies to the type and severity of breach

® Liguidated damages - for delayed completion, noncompliance
with routine covenants

¢ Step-in rights, including receivership
&  Work suspension during construction

®  Anticipatory breach and assurances of future performance for
persistent default

®  Termination for major uncured default
- Lender rights to notice and cure

« Termination compensation to private partner



THE RIGHT LEGISLATIO

®  Must have:
« PPP contracting authority

« Toliing authority, including electronically and after debt
repaid

-  Good toll enforcement mechanisms (video tolling; DMY data
access; late fees; levying driver’'s licensefregistration; civil
suifs}

» Privacy protections for users
= Authority to mix public and private capital funding

»  Private partner ability to sue, collect judgments from public
partner

+  Authority to issue toll revenus bonds



» RE%hﬁ to condemn property for a project that private sector
will lease and operate as a business

» Flexible procurement and negotiating authority, including
selection based on other than lowest price

« Protection of private partner’s trade secrets and proprietary
information from public disciosure

»  Requirement for utilities to timely relocate for PPP projects

«  Authority for less than 100% payment and performance
bonds, and bonding at contractor level

» Relief from subcontractor listing law

»  Flexibility to adopt rules, specifications and manuals
tailored to PPPs

€
L

CONTACT

Fredric W. Kessler, Esq.
Nossaman Guthner Knox & Elliott LLP
445 S, Figuerca Street
Thirty-First Floor

Los Angeles, CA 80071
Phone: (213) 812-7829 Fax: (213) 612-7801
fkessier@nossaman.com

WWW.nossaman. com
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Members of Congrass should fight to
ensure sufficient funding for
fransportation projects in thelr local area.

.

-

The nation's highway and mass transit
network is extremely or very important 1o
the U.S. economy.

investment in highways, bridges and
mass transit should be an important
slement in homeland security.

America is facing a transportation
capacity crisis.
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Senior Debt

Subordinated Debi

Private Equity

Traditional
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Long term investor: buy, develop
and hold model

s-0n financia
churing, DAC { OBM

A problem-solving culture
aligned with the needs of the
grantor




1968 First concession, Spain

1995  First international win

Investing
AND










	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

