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SUMMARY ANALYSIS

The Office of Financial Regulation (OFR) regulates Chapter 560, F.S., the Money Services Businesses Act
(the Act), which covers payment instrument sellers, check cashers, foreign currency exchangers, and deferred
presentment providers. Currently, licensed check cashers are required to maintain specified records, such as
copies of all checks cashed, and for checks exceeding $1,000, certain transactional data in an electronic log.
These records are reviewed as part of OFR's examination authority under the Act.

In 2011, the Chief Financial Officer convened a work group of regulators (including the OFR), law enforcement,
and industry stakeholders to study the issue of workers' compensation premium fraud, with particular regard to
the role that check cashers play in facilitating the fraudulent schemes. The work group made a number of
findings and recommendations, including the establishment of a statewide, real-time database for regulators
and law enforcement to quickly and effectively detect and deter workers' compensation premium fraud. The
work group recommended that the database interface with the Secretary of State's database for verifying
corporate registration records and with the Department of Financial Services' database for verifying workers'
compensation coverage.

Currently, the Act requires deferred presentment providers (DPPs; commonly known as payday lenders) to use
a database that is maintained by a service provider contracted with OFR. This database enables DPPs to
comply with the Act's prohibition against entering into a deferred presentment agreement with a customer if the
customer already has an outstanding deferred presentment agreement, or terminated an agreement within less
than 24 hours. The Act specifies that DPPs can charge $1 for each transaction, which partly supports the
operation and maintenance of the database and partly supports the OFR's regUlatory functions.

The bill requires OFR to oversee the creation of a check-cashing database, and defines "database" to mean a
common database with the DPP database. The bill specifies that up to a $0.25 of every $1 DPP transaction
fee collected may be used to support this database, and requires check cashers to enter specified
transactional information into the database. The bill grants authority to the Financial Services Commission to
adopt r~les to implement the bill.

The bill has a significant negative fiscal impact on state government. The bill would result in the loss of an
estimated $1.9 million in revenue currently deposited on an annual basis into the OFR's Regulatory Trust
Fund. The OFR also lacks sufficient appropriation to fund the cost of the operation and maintenance for the
newly created check-cashing database. In addition, the OFR indicates a need for $323,930 for 5.00 FTE
relating to workload associated with the new database. There may be an indirect positive impact on the private
sector as a result of simplified recordkeeping.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background

The Florida Office of Financial Regulation ("OFR" or "the Office") regulates and licenses a wide range
of entities and individuals in the banking, securities, and consumer finance industries. Chapter 560,
Florida Statutes, is the Money Services Business Act ("the Act"), which the OFR is responsible for
administering and enforcing. The Act consists of four parts: (I) general provisions, (II) payment
instruments and funds transmission; (III) check cashing and foreign currency exchange; and (IV)
deferred presentment. The Act does not apply to state and federally chartered banks, credit unions,
trust companies, and other financial depository institutions, nor does it apply to the sovereign.1 Part I of
the Act gives supervisory, licensing, and enforcement authority to the OFR, and authorizes the OFR's
rulemaking body, the Financial Services Commission, to adopt rules to implement the Act's
requirements regarding books and records, examinations, forms, and fees.

Money services businesses ("MSBs") are persons who act as one or more of the following:

• Part II:
o Payment instrument seller. a qualified entity that sells instruments like checks, money

orders, and travelers checks. Payment instruments do not include gift cards, credit card
vouchers, and letters of credit.

o Money transmitter. a qualified entity that receives currency, monetary value, or payment
instruments for the purpose of transmitting the same by any means to, within, or from the
U.S.

• Part III:
o Foreign currency exchanger. a person who exchanges currency of one country to that of

another for compensation.
o Check casher: a person who sells currency in exchange for payment instruments received,

excluding travelers checks.

• Part IV:
o Deferred presentment provider ("DPP", commonly known as payday lenders): DPPs are a

MSB designation, not a separate license. DPPs are persons licensed under part II or part
III of the Act, and have filed a declaration of intent with the OFR to engage in deferred
presentment transactions, which means providing currency or a payment instrument in
exchange for a customer's check and agreeing to hold the check for a deferment period.

According to the OFR, these are the number of licensees, categorized by license type:2

Part II 163 licensees
Part III 1,133 licensees
Part IV 162 total declarations of intent3

• 21 DPPs are licensed under Part II

• 141 DPPs are licensed under Part III

1 Section 560.104, F.S.
2 Information from the OFR (February 25,2013), on:file with the Insurance & Banking Subcommittee staff. It should be noted that
MSBs may also designate branches and authorized vendor locations under their Part II or Part III licenses, pursuant to s. 560.141, F.S.
More information on those numbers can be found at OFR Money Services Business Statistics: http://www.flofr.com/PDFs/mtstats.pdf
3 Information provided by the OFR (March 11,2013), on file with the Insurance & Banking Subcommittee staff.
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The Office's MSB program is self-sustaining in that the operating revenues come from the regulated
entities and individuals. License application and renewal fees, administrative fines, and other fees,
costs, or penalties provided for in the Act are deposited into the OFR's Regulatory Trust Fund, which is
used to pay the costs of the OFR as necessary to carry out its responsibilities under the Act.4

2012 Legislation - CS/HB 1277 as a Response to Workers' Compensation Fraud

In 2011, the Chief Financial Officer convened the Money Service Business Facilitated Workers' Comp
Fraud Work Group ("Work Group") to study the issue of workers' compensation premium fraud in
Florida, as facilitated by check cashers, and to develop recommendations to resolve the issue. It was
comprised of representatives from state government and industry stakeholders. A report containing the
work group's findings and recommendations is available online5

.

A typical fraud scheme involves a facilitator's creation of a fake shell company and purchase of a
minimal workers' compensation insurance policy in the name of the shell company. The facilitator then
"rents" the shell company's name and workers' compensation insurance policy to uninsured
subcontractors, who are otherwise unable to find work without the workers' comp insurance. After the
subcontractor completes work under the guise of the shell company, the general contractor pays the
subcontractor wages with a company check made payable to the shell company. However, most banks
generally do not cash checks made out to businesses or third parties, but rather will require that the
check be deposited into the payee's bank account. Thus, the subcontractors take their checks to
nonbank check cashers, who, until 2012, could cash third-party business-to-business checks by certain
persons "authorized" by the payee.

As part of the scheme, check cashers would withhold two fees from the checks: (1) a fee for cashing
the check, usually between 1.5% to 2%, and (2) a fee between 6% to 8% for the facilitator's "rent" of the
shell company and workers' comp insurance policy. The balance would then be paid in cash to the
subcontractor under the guise of the shell company.

The resulting unreported payroll taxes, unreported premium taxes, and higher costs to insurance
carriers who must process workers' comp claims from uninsured workers adversely impact law-abiding
businesses, which absorb the resulting costs of this fraud. In addition, the Work Group estimated that
this fraud costs the state up to $1 billion annually.

In 2012, the Florida Legislature enacted CS/HB 1277, an act relating to money services businesses.6

The bill provided for prevention of workers' compensation premium fraUd, and specifically addresses
the role played by unscrupulous check cashers. CS/HB 1277, which became effective July 1,2012,
made the following changes to the Act:

• Eliminated the requirement that the OFR provide a 15-day advance notice to MSB licensees prior to
conducting an examination or investigation;

• Eliminated the requirement that the OFR conduct an initial examination of a MSB within 6 months of
the MSB obtaining a license, while retaining the requirement that each MSB be examined at least
once every five years; .,

• Required check cashers to deposit payment instruments into its own commercial account at a
federal insured financial institution, which licensees must maintain as a licensure requirement and
must notify the OFR if such account is closed;

• Authorized the OFR to take administrative action against a check casher if it fails to maintain a
depository account in its own name or fails to deposit all payment instruments into its own account.

4 Section 560.144, F.S.
5 Money Service Business Workers' Comp Fraud Work Group,
http://www.myfloridacfo.com/sitepages/agency/sections/moneyservicebusiness.aspx (last accessed February 26,2013).
6 CS/1277 was codified at Ch. 2012-85, L.O.F.
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• Defined "fraudulent identification paraphernalia" and specifies that possession and use of fraudulent
identification paraphernalia is a prohibited act punishable as a felony of the third degree.

• Stated that a check casher may only accept or cash a payment instrument from the original payee
or a customer who is an authorized officer of the corporate payee name on the instrument's face.
Acceptance and cashing of third-party checks is no longer authorized.

• Codified a maximum $5 fee to customers, currently established by rule, which is linked to the direct
of verifying such things as a customer's identity or employment.

Current Situation

One of the Work Group's recommendations, whichwas not implemented in the 2012 legislation, was to
create a statewide, real-time, online database for check-cashing transactions above $1,000 to facilitate
the flow of information between check cashers, the OFR, and the Department of Financial Services'
Division of Workers' Compensation and Division of Insurance Fraud. As the Work Group noted, it is
critical to have coordinated, real-time data to quickly identify and target persons engaged in violations
of the Code or other unlawful activity the fraud is occurring, instead of retracing the fraud after the fact.
One illustration of this necessity is the generally brief life span of the shell corporations, which the"
perpetrators may form and dissolve in attempts to evade regulators and law enforcement.

Currently, the Act requires check cashers to maintain records of all payment instruments cashed, and
for payment instruments of $1,000 or more, are required to maintain an electronic log of payment
instruments accepted, which includes the following information at a minimum:7

• Transaction date,
• Payor name,
• Payee name,
• Conductor name, if other than the payee,
• Amount of payment instrument,
• Amount of currency provided,
• Type of payment instrument (personal, payroll, government, corporate, third-party, or other),
• Fees charged for the cashing of the payment instrument,
• Branch or location where the instrument was accepted, and
• Identification type and number presented by the customer.

Check cashers must maintain this information in an electronic format that is "readily retrievable and
capable of being exported to most widely available software applications including Microsoft EXCEL."
This information is reviewed during the OFR's examination process. However, as concluded by the
Work Group, that information could serve a more proactive and efficient purpose if it were accessible to
the other regulatory and law enforcement groups in a real-time database. "

Deferred Presentment Transaction Database

Currently, the Act requires DPPs to utilize an online database with real-time access.8 DPPs are
required to submit specified transactional data into the database. The database enables DPPs to
comply with the Act's prohibition against entering into a deferred presentment transaction if a borrower
already has an outstanding deferred presentment transaction or terminated any transaction within the
previous 24 hours.9 As stated in s. 560.408, F.S., the legislative intent of Part IV is "to prevent fraud,
abuse, and other unlawful activity associated with deferred presentment transactions in part by: (1)
Providing for sufficient regulatory authority

7 Section 560.310, F.S. and Rule 69V-560.704, F.A.C. In addition, the federal Bank Secrecy Act and U.S. Treasury regulations
require financial institutions, including MSBs, to file currency transaction reports for any cash transaction over $10,000 a day. 31
U.S.C. §§ 5311-5330 and 31 C.F.R. § 103.22. Section 560.123, F.S. requires MSBs to comply with these CTRrequirements.
8 State ofFlorida Deferred Presentment Transaction System, https://www.f1adpp.com/(last accessed February 26,2013). The DPP
legislation was enacted in 2001, codified at Ch. 2001-119, L.O.F
9 Section 560.404(19), F.S.
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and resources to monitor deferred presentment transactions. (2) Preventing rollovers. 1o (3) Regulating
the allowable fees charged in connection with a deferred presentment transaction."

The OFR (and its predecessor agency, the Department of Banking and Finance) has contracted with
Veritec Solutions, LLC, to develop and maintain the DPP database.11 There was no initial development
cost for the DPP database, but Veritec recovered the cost over the term of the initial contract and over
subsequent renewals.12

The Act also authorizes the Financial Services Commission to impose, by rule, a fee of up to $1 per
transaction for the data that DPPs are required to submit.13 The Commission rule states that the
database transaction fee shall be $1.00 per transaction, and each DPP will be assessed this fee for
each transaction registered and recorded on the database. The rule also states that the database
vendor (Veritec) shall collect all transaction fees on behalf of the OFR.

The DPP database generates between $7.2 million to $7.6 million in total fee revenue annually. The
current DPP contract (between Veritec and the OFR) gives Veritec 41 cents for every dollar collected to
mana~e the DPP database, leaving the remaining 59 cents to go into the OFR's Regulatory Trust
Fund. 4 Assuming revenue of $7.6 million for the DPP database, OFR receives $4.48 million and
Veritec receives $3.12 million annually.15 According to information from the OFR, the RegUlatory Trust
Fund supports the operation of the OFR's Division of Consumer Finance, which includes the MSB
program, as well as the other program areas of mortgage brokering and lending, consumer finance
lending, retail installment sales finance, title loans, and collection agencies. The Division of Consumer
Finance includes licensing, enforcement, and legal staff, who provide services for all of these regulatory
programs.16

The Act does not require a specific DPP license, but does require a money service business to be
licensed either under Part II (payment instrument issuers and funds transmitters) or Part III (check
cashers and foreign currency exchangers), and to file a declaration of intent to act as a DPP.17

Currently, 142 licensed check cashers are authorized to act as DPPs, and thus are already using
the DPP database.18

Effect of HB 217

HB 217 requires check cashers to enter specified transactional information into a real-time, online
database for payment instruments exceeding $1,000. The transactional information is SUbstantially
similar to what check cashers are currently required to maintain in electronic logs. The bill requires the
OFR to oversee the shared database, which would interface with databases maintained by DFS

10 Section 560.402(6), F.S. defines a "rollover" as the termination or extension ofa deferred presentment agreement by the payment of
an additional fee and the continued holding of the check, or the substitution ofa new check by the drawer pursuant to a new deferred
presentment agreement. Rollovers occur when the customer is unable to redeem a check and has insufficient funds on deposit to cover
the check ifpresent, and so negotiates an extension by paying additional fees. Because this practice can implicate violations of
interest rate caps, rollovers are prohibited by s. 560.404(18), F.S.
11 About Veritec Solutions, https://www.veritecs.com/About.aspx(lastaccessedFebruary 26, 2013). Veritec also provides database
services to 13 other states with similar DPP laws.
12 Information provided by the OFR (dated March 8, 2013), on file with the Insurance & Banking Subcommittee staff.
13 Rule 69V-560.910, F.A.C.
14 Information provided by the OFR (dated February 8, 2013), on file with the Insurance & Banking Subcommittee staff.
15 It is noted that the current DPP contract between Veritec and OFR is currently in renegotiation. According to the OFR, the parties
have until August or September of this year to finalize renegotiations
16 Information provided by OFR, on file with the Insurance & Banking Subcommittee staff.
17 Section 560.403, F.S.
18 See footnote 2 above.
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database for purposes of determining proof of coverage for workers' compensation19 and by the
Secretary of State20 for purposes of verifying corporate registration and articles of incorporation.
The bill creates a definition of "database" in Part I of the Act (general provisions) to mean the common
database already implemented by s. 560.404(23), F.S., Le., the DPP database. "Database" appears in
the bill's new requirements for check cashers, and thus contemplates that check cashers and DPPs
would be using one database to enter their respective transactional data. As discussed above, the
functions of the DPP database differ from the Work Group's recommendations for a check casher
database. The DPP database was implemented to enable DPPs to enter queries into customers'
transactions to avoid multiple outstanding payday loans. Tbis bill's database requirements for check
cashers, on the other hand, enable regulators to enter queries into check cashing data and to compare
it against corporate registration and workers' comp policy information for possible workers' comp fraud.

The bill provides that the database would be funded by a portion of the existing DPP database fee.
Specifically, up to 25 cents of each $1 DPP transaction fee, collected on each DPP transaction, may be
used for data required to be submitted by a licensees for purposes of the operation and maintenance of
the database. Since the OFR and Veritec already have a contractual split of the $1 DPP fee, the bill
would alter the current 59/41 fee split between OFR and Veritec, the $0.25 shift could result in up to 66
cents going to Veritec and a minimum of 34 cents going to OFR.

However, Veritec estimates that the actual implementation and operational costs of a check-cashing
database would be closer to 12 to 15 cents per transaction ,21 which would affect the current fee split to
~3-56% for Veritec and 44-47% for OFR for purposes of actual revenue.

The following chart demonstrates the various scenarios in which the DPP transaction fees are divided
between the OFR and Veritec:

OFR Veritec
Current DPP Contract 59% 41%
Under HB 217 - maximum $0.25 shifted towards overall database 34% 66% "

Veritec's projected actual costs of CC database ($0.12 to $0.15 in 53-56% 44-47%
addition to DPP costS)22

The fiscal impact of the bill is discussed in further detail below.

.The bill also grants rulemaking authority to the commission to administer the section, to require
additional information to be submitted into the database, and to ensure that licensees are using the
database in accordance with the section.

The bill provides an effective date of July 1, 2013.

B. SECTION DIRECTORY:

Section 1: Amends s. 560.103, F.S., by creating a definition of lidatabase."

Section 2: Amends s. 560.309, F.S., relating to conduct of business; authorizes the Financial Services
Commission to use a portion of verification fees for the database.

Section 3: Amends s. 560.310, F.S., relating to records of check cashers and foreign currency
exchangers; requires licensed check cashers to submit certain transaction information to the OFR

19 DFS Division of Workers' Compensation Compliance ProofofCoverage Search Page, at
https:/llipps8.fldfs.com!proofofcoverage/Search.aspx (last accessed March 9, 2013).
20 Florida Department of State, Division ofCorporations Document Searches, at http://www.sunbiz.org/search.html (last accessed
March 9, 2013).
21 Information provided by Veritec (received February 8, 2013); on file with Insurance & Banking Subcommittee staff.
22 Ibid
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related to payment instruments cashed; requires the OFR to maintain the transaction information in a
centralized database; and provides rulemaking authority.

Section 4: Provides an effective date of July 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:

The bill is expected to have a significant negative fiscal impact on OFR revenues.

2. Expenditures:

See Fiscal Comments below.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

As a regulatory and law enforcement tool, the check-cashing database may indirectly benefit the law­
abiding businesses that have been negatively impacted by workers' compensation insurance fraud.

The bill will also facilitate recordkeeping requirements for licensed check cashers.

D. FISCAL COMMENTS:

The bill provides that the check casher component of the database is to be funded with up to one-'fourth
of the existing DPP database fees. Based on the OFR's estimate,23 the bill would have a negative
fiscal impact to the OFR of up to $1.9 million in revenue currently deposited into the OFR's Regulatory
Trust Fund. The OFR also lacks sufficient appropriation to fund the cost of the operation and
maintenance for the newly created check-cashing database. In addition, the OFR indicates a need for
$323,930 and 5.00 FTE relating to workload associated with the new database. The impact of the bill
would have the effect of redirecting up to $0.25 of the existing DPP fee from OFR to Veritec. The
current $1 fee supports both the operation and maintenance of the Veritec DPP system ($0.41) in
addition to support of the regulatory functions of the OFR ($0.59).

Projected transactions: 7.6 Million @ $1.00 DPP fee
Projected revenue: $7.6 Million
Operation and maintenance cost: $0.25 per $1.00
$7,600,000 x $0.25 =$1,900,000

'The actual volume of checks over $1,000 cashed annually is not known with certainty. Additionally,
there are no clear projections as to the year-to-year fluctuations in the number of checks over $1,000
cashed by Florida-licensed check cashers.

23 OFR's amended bill analysis (March 29,2012), on file with the Government Operations Appropriations Subcommittee.
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• The OFR estimated that in calendar year 2012, 17 million total checks were cashed by licensed
check cashers in Florida, representing approximately $8 billion with an average check amount
of $470.60.24

• However, according to Veritec, the check-cashing industry estimates that the total number of
checks cashed by check cashers nationally is 127 million. Based on a proportional number of
Florida residents to the U.S. population, approximately 6% of 127 million, or 7.62 million, would
be attributed to the state of Florida. However, it is unknown what the industry estimate of
checks above $1,000 is.25

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or
take an action requiring the expenditure of funds; reduce the authority that counties or .,
municipalities have to raise revenues in the aggregate; or reduce the percentage of a state tax
shared with counties or municipalities.

2. Other:

Public Records

Currently, Part IV of the Act provides that information identifying a drawer (customer) or a deferred
presentment provider contained in the DPP database is confidential and exempt from s. 119.07(1),
F.S. and s. 24(a), Art. I of the State Constitution. It does not appear that there is a corresponding
statutory or constitutional exemption for similar information (or any other information) that the bill
requires to be entered into the check-cashing database.

As noted above, check cashers are currently required to maintain and produce copies of all checks
cashed, which contain bank account numbers and customer names, and amounts of fees charged.
Also, check cashers must maintain certain transactional data for checks exceeding $1,000. Neither
current law nor the bill specifically exempts these records. However, current law does provide that:

• Bank account numbers are exempt from ch. 119, F.S.26 Under the Act, bank account
numbers would be confidential and exempt as "personal financial information," if part of an
investigation or examination.27

• Motor vehicle records pertaining to a driver's license or 1.0. card issued by the Department
of Highway Safety and Motor Vehicles are confidential and exempt.28 However, it is unclear
whether this exemption applies only to motor vehicle records held by the DHSMV or
provided by DHSMV, or held by other agencies such as the OFR.

• The remaining information, i.e., amounts of the payment instrument and amounts of
currency prOVided, payor and payee names, fees charged, and type of payment instruments
could arguably be protected under the Act to varying degrees, if part of an investigation or
examination.

o The Act provides that all information relating to an "active" investigation or
examination is confidential and exempt, and remains confidential and exempt even
after an investigation or examination is no longer active, to the extent disclosure

24 OFR's updated bill analysis (received March 5, 2013), on file with the Insurance & Banking Subcommittee staff. The OFR's initial
bill analysis (received February 22,2013), estimated check cashers cashed 200 million total checks, representing almost $11.5 billion
and an average check amount of $57.51.
25 Information from Veritec (received February 22, 2013), on file with the Insurance & Banking Subcommittee staff.
26 Section 119.071(5)(b), F.S.
27 Section 560.129(2) and (4)(c), F.S.
28 Section 119.0712(2), F.S.; Driver's Privacy Protection Act of 1994, 18 U.S.C. ss. 2721 et seq.
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would reveal personal financial information, would jeopardize the integrity of another
active examination, and under other limited conditions.29

o However, whether current law would require OFR to disclose other check-cashing
transactional data in response to a public records request would depend on the
particular facts, including whether the information was part of an investigation or
examination. The confidentiality would be a legal determination for the OFR, and
potentially and ultimately for the courts.

If the Legislature wishes all or part of the check-cashing transaction information to be specifically
confidential after it is provided to the OFR, a statutory exemption must be enacted. Under s. 24(c),
Art. I of the State Constitution, a separate bill creating this exemption would need to be introduced.

B. RULE-MAKING AUTHORITY:

The bill gives rulemaking authority to the Financial Services Commission to "use" a fee up to $0.25 of
the existing fee authorized in s. 560.404(23), F.S., and to specify the data to be entered into the
database.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The following issues are noted:
• The bill specifies an effective date of July 1, 2013. The OFR has indicated that an effective date of

January 1, 2014 would give more time to train the check-cashing industry to use the new database
and to seek procurement if necessary, and for the Financial Services Commission to adopt rules in
accordance with this legislation.

• The bill creates a definition of "database" in Part I of the Act (general provisions) to mean the
common database already implemented by s. 560.404(23), F.S., Le., the DPP database.

o The OFR states that statutory clarification is needed to distinguish the function of the DPP
database (industry queries) from the bill's requirements for check cashers (regulatory
queries).30 For example, the bill requires the OFR to ensure that "the database" interfaces
with the DFS and Secretary of State databases, which is inapplicable to the DPPs and Part
IV of the Act.

o However, the OFR has indicated that it was amenable to a single provider implementing and
maintaining both functions on the same database platform/servers, if it is the most cost-
effective option.31 .

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

On March 13, 2013, the Insurance and Banking Subcommittee considered and adopted a strike-all
amendment to the bill. The amendment retained the provisions of the bill, and made the following
changes:

• Eliminated current law's requirement for check cashers to maintain transactional information in an
electronic log format. This will avoid duplication of recordkeeping requirements for check cashers
since the bill will require check cashers to enter the same information into the database instead.

• Clarified that the bill's database requirements apply only to payment instruments exceeding $1,000.
• Clarified the type of transactional information that the bill requires check cashers to enter into t~e

database. .
• Clarified that the bill requires the check-cashing database to maintain an electronic log of the

cashing of payment instruments, as opposed to the "sale of issuance" of payment instruments.

29 Section 560.129, F.S.
30 Information from the OFR (March 8,2013), on file with the Insurance & Banking Subcommittee staff.
31 Ibid
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• Deleted language that is substantially similar to language in current statute under s. 560.404(23),
F.S., regarding a DPP's reliance on database information and the right of a DPP to enforce deferred
presentment agreements. This language is inapplicable to the check-cashing context.

• Clarified that the bill gives rulemaking authority to the Financial Services Commission, not the OFR,
to adopt rules to administer this section.

The Insurance and Banking Subcommittee reported the bill favorably as a committee substitute. This"
analysis is drafted to the committee. substitute as passed by the Insurance and Banking Subcommittee.
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FLORIDA

CS/HB 217

H 0 USE o F REPRESENTATIVES

2013

1 A bill to be entitled

2 An act relating to money services businesses; amending

3 s. 560.103, F.S.; providing a definition; amending s.

4 560.309, F.S.; authorizing the Financial Services

5 Commission to use a portion of the fees that licensees

6 may charge for the direct costs of verification of

7 payment instruments cashed for certain purposes;

8 amending s. 560.310, F.S.; requiring licensees engaged

9 in check cashing to submit certain transaction

10 information to the Office of Financial Regulation

11 related to the payment instruments cashed; requiring

12 the office to maintain the transaction information in

13 a centralized database; providing rulemaking

14 authority; providing an effective date.

15

16 Be It Enacted by the Legislature of the State of Florida:

17

18 Section 1. Subsections (12) through (35) of section

19 560.103, Florida Statutes, are renumbered as subsections (13)

20 through (36), respectively, and a new subsection (12) is added

21 to that section, to read:

22 560.103 Definitions.-As used in this chapter, the term:

23 (12) "Database" means the common database implemented

24 pursuant to s. 560.404 (23) .

25 Section 2. Subsection (8) of section 560.309, Florida

26 Statutes, is amended, subsections (9) and (10) of that section

27 are renumbered as subsections (10) and (11), respectively, and a

28 new subsection (9) is added to that section, to read:
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2013

29 560.309 Conduct of business.-

30 (8) Exclusive of the direct costs of verification and

31 database submission, which shall be established by rule not to

32 exceed $5, a check casher may not:

33 (a) Charge fees, except as otherwise provided by this

34 part, in excess of 5 percent of the face amount of the payment

35 instrument, or $5, whichever is greater;

36 (b) Charge fees in excess of 3 percent of the face amount

37 of the payment instrument, or $5, whichever is greater, if such

38 payment instrument is the payment of any kind of state public

39 assistance or federal social security benefit payable to the

40 bearer of the payment instrument; or

41 (c) Charge fees for personal checks or money orders in

42 excess of 10 percent of the face amount of those payment

43 instruments, or $5, whichever is greater.

44 (9) The commission may, by rule, use up to $0.25 of an

45 existing fee authorized under s. 560.404(23) for data that must

46 be submitted by a licensee for purposes of the operation and

47 maintenance of the database.

48 Section 3. Section 560.310, Florida Statutes, is amended

49 to read:

50 560.310 Records of check cashers and foreign currency

51 exchangers.-

52 (1) A licensee engaged in check cashing must maintain for

53 the period specified in s. 560.1105 a copy of each payment

54 instrument cashed.

55 (2) If the payment instrument exceeds $1,000, the

56 following additional information must be maintained:
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57

CS/HB 217

(a) Customer files, as prescribed by rule, on all

2013

58 customers who cash corporate payment instruments that exceed

59 $1,000.

60 (b) A copy of the personal identification that bears a

61 photograph of the customer used as identification and presented

62 by the customer. Acceptable personal identification is limited

63 to a valid driver license; a state identification card issued by

64 any state of the United States or its territories or the

65 District of Columbia, and showing a photograph and signature; a

66 United States Government Resident Alien Identification Card; a

67 passport; or a United States Military identification card.

68 (c) A thumbprint of the customer taken by the licensee

69 when the payment instrument is presented for negotiation or

70 payment.

71 (d) The office shall require licensees to submit the

72 following information to the database, before entering into each

73 check cashing transaction for each ~ payment instrument being

74 cashed, in such format as required log that must be maintained

75 electronically as prescribed by rule:

Payor name as displayed on the payment instrument.

Payee name as displayed on the payment instrument.

Conductor name, if different from the payee name.

Amount of the payment instrument.5.

6. Amount of currency provided.

7. Type of payment instrument, which may include personal,

3.

4 .

1. Transaction date.

2.

76

77

78

79

80

81

82

83 payroll, government, corporate, third-party, or another type of

84 instrument.
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85 8. Amount of the fee charged for cashing of the payment

86 instrument.

87 9. Branch or location where the payment instrument was

88 accepted.

89 10. The type of identification and identification number

90 presented by the payee or conductor.

91 11. Payee's workers' compensation insurance policy number

92 or exemption certificate number, if the payee is a business.

93 12. Such additional information as required by rule.

94

95 For purposes of this subsection paragraph, multiple payment

96 instruments accepted from anyone person on any given day which

97 total $1,000 or more must be aggregated and reported in efl the

98 database~.

99 (3) A licensee under this part may engage the services of

100 a third party that is not a depository institution for the

101 maintenance and storage of records required by this section if

102 all the requirements of this section are met.

103 (4) The office shall ensure that the database:

104 (a) Provides an interface with the Secretary of State's

105 database for purposes of verifying corporate registration and

106 articles of incorporation pursuant to this section.

107 (b) Provides an interface with the Department of Financial

108 Services' database for purposes of determining proof of coverage

109 for workers' compensation.

110 (c) Maintains an electronic log of the cashing of payment

111 instruments pursuant to this section.

112 (5) The commission may adopt rules to administer this
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113 section, require that additional information be submitted to the

114 database, and ensure that the database is used by the licensee

115 in accordance with this section.

116 Section 4. This act shall take effect July 1, 2013.
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Amendment No. 1

c955957J..e COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 217 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED

ADOPTED AS AMENDED

ADOPTED W/O OBJECTION

FAILED TO ADOPT

WITHDRAWN

OTHER

(Y/N)

(Y/N)

(Y/N)

(Y/N)

(Y/N)

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative Cummings offered the following:

4

5

6

7

8

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Section 560.310, Florida Statutes, is amended

9 to read:

10 560.310 Records of check cashers and foreign currency

11 exchangers.-

12 (1) A licensee engaged in check cashing must maintain for

13 the period specified in s. 560.1105 a copy of each payment

14 instrument cashed.

15 (2) If the payment instrument exceeds $1,000, the

16 following additional information must be maintained or

17 submitted:

18 (a) Customer files, as prescribed by rule, on all

19 customers who cash corporate payment instruments that exceed

20 $1,000.
955957 - h217-strike Cummings.docx
Published On: 4/9/2013 5:26:59 PM
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Bill No. CS/HB 217 (2013)
Amendment No. 1

21 (b) A copy of the personal identification that bears a

22 photograph of the customer used as identification and presented

23 by the customer. Acceptable personal identification is limited

24 to a valid driver license; a state identification card issued by

25 any state of the United States or its territories or the

26 District of Columbia, and showing a photograph and signature; a

27 United States Government Resident Alien Identification Card; a

28 passport; or a United States Military identification card.

29 (c) A thumbprint of the customer taken by the licensee

30 when the payment instrument is presented for negotiation or

31 payment.

32 (d) The office shall, at a minimum, require licensees to

33 submit the following information to the check cashing database

34 or electronic log, before entering into each check cashing

35 transaction for each A payment instrument being cashed, in such

36 format as required log that must be maintained electronioally as

37 prescribed by rule..:..-;-

38 1. Transaction date.

39 2. Payor name as displayed on the payment instrument.

40 3. Payee name as displayed on the payment instrument.

41 4. Conductor name, if different from the payee name.

42 5. Amount of the payment instrument.

43 6. Amount of currency provided.

44 7. Type of payment instrument, which may include personal,

45 payroll, government, corporate, third-party, or another type of

46 instrument.

47 8. Amount of the fee charged for cashing of the payment

48 instrument.
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c955957..Le COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 217 (2013)
Amendment No. 1

49 9. Branch or location where the payment instrument was

50 accepted.

51 10. The type of identification and identification number

52 presented by the payee or conductor.

53 11. Payee's workers' compensation insurance policy number

54 or exemption certificate number, if the payee is a business.

55 12. Such additional information as required by rule.

56

57 For purposes of this subsection paragraph, multiple payment

58 instruments accepted from anyone person on any given day which

59 total $1,000 or more must be aggregated and reported in the

60 check cashing database or on the log.

61 (3) A licensee under this part may engage the services of

62 a third party that is not a depository institution for the

63 maintenance and storage of records required by this section if

64 all the requirements of this section are met.

65 (4) The office shall issue a competitive solicitation as

66 provided in s. 287.057 for a statewide, real time, on-line check

67 cashing database to combat fraudulent check cashing activity.

68 ~fter completing the competitive solicitation process, but prior

69 to executing a contract, the office may request funds in the

70 Fiscal Year 2014-2015 Legislative Budget Request and submit any

71 necessary draft conforming legislation, if needed to implement

72 this act.

73 (5) The office shall ensure that the check cashing

74 database:

75 (a) Provides an interface with the Secretary of State's

76 database for purposes of verifying corporate registration and
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Bill No. CS/HB 217 (2013).>
Amendment No. 1

77 articles of incorporation pursuant to this section.

78 (b) Provides an interface with the Department of Financial

79 Services' database for purposes of determining proof of coverage

80 for workers' compensation.

81 (6) The commission may adopt rules to administer this

82 section, require that additional information be submitted to the

83 check cashing database, and ensure that the database is used by

84 the licensee in accordance with this section.

85 Section 2. This act shall take effect July 1, 2013

86

87

88 -----------------------------------------------------

89

90

91

92

93

94

95

96

97

98

99

100

101

102

TITLE AMENDMENT

Remove everything before the enacting clause and insert:

An act relating to money services businesses; amending

s. 560.310, F.S.; requiring licensees engaged in check

cashing to submit certain transaction information to the

office related to the payment instruments cashed; requiring

the Office of Financial Regulation to issue a competitive

solicitation for a database to maintain certain transaction

information relating to check cashing; authorizing the

office to request funds and to submit draft legislation

after certain requirements are met; requiring the office to

maintain the transaction information in a centralized

database; authorizing the Financial Services Commission to

adopt rules; providing an effective date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 1107 Florida Hurricane Catastrophe Fund
SPONSOR(S): Insurance & Banking Subcommittee; Hager
TIED BILLS: IDEN.lSIM. BILLS: HB 1055

REFE~ENCE

1) Insurance & Banking Subcommittee

2) Government Operations Appropriations
Subcommittee

ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

12 V, 0 N, As Callaway Cooper
CS

Keit Topp 't5ur--
3) Regulatory Affairs Committee

SUMMARY ANALYSIS

The Florida Hurricane Catastrophe Fund (FHCF or Fund) is a tax-exempt trust fund created as a form of
reinsurance for residential property insurers. The Fund reimburses (reinsures) insurers for a portion of their
hurricane losses to residential property. Each insurance company writing insurance policies covering residential
property or any policy covering a residential structure or its contents must participate in the FHCF. The deductible
amount insurers must pay for reinsurance in the FHCF is set by statute and the maximum amount of coverage from
the FHCF insurers can buy is also set by statute.

The overarching goal of the bill is to restructure the FHCF to reduce the size and exposure of the Fund so that the
Fund relies less on bonding and more on cash resources to pay its obligations to insurers. This will also result in a
reduced likelihood and reduced amount of assessments against property and casualty policyholders. Specifically,
the FHCF restructuring proposed by the bill:

• reduces the size of the mandatory coverage from $17 billion to $14 billion over three years (2014 to 2016),
• extends the exemption for medical malpractice premiums from the FHCF assessment for another three

years (until May 31, 2016), and
• changes the name of the finance corporation used for bonding by the FHCF.

The bill also repeals outdated provisions in the FHCF law.

Currently, some insurers purchase private reinsurance duplicating FHCF coverage to insure against any shortfalls of
the Fund. If purchased, current law prohibits these reinsurance costs from being recouped in rates. The bill repeals
the prohibition in current law and allows these costs to be recouped in rates, but only for private reinsurance bought
to duplicate any FHCF estimated shortfall.

In 2014, property insurance rates will likely increase due to the FHCF restructuring provided by the bill as insurers
replace reinsurance sold by the FHCF with more expensive reinsurance sold by private reinsurers. Rates are likely
to increase until the bill is fully implemented in 2016. Estimates vary as to the amount of yearly and cumulative rate
increases, as discussed in the fiscal analysis. The cumulative rate increase ranges from 3.1 % to 4.7%. If private
reinsurance costs decrease during the bill's three year implementation period, then the rate increases could be
offset by the decrease in these costs. Rates will also increase for insurers who buy reinsurance duplicating the
estimated FHCF bonding shortfall because the bill allows these costs to be included in rates and thus passed on to
policyholders. This rate increase will occur in the year the insurer purchases the private reinsurance, which could
be 2013. The impact the bill could have on Citizens Property Insurance Corporation, insurer solvency, and timely
paymenJ of homeowner's insurance claims is discussed in the fiscal analysis.

The bill has no fiscal impact on state government.

The bill is effective upon becoming a law, unless expressly provided otherwise.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background
The Florida Hurricane Catastrophe Fund (FHCF or Fund) is a tax-exempt trust fund created in 1993 as
a form of reinsurance for residential property insurers.1 The purpose of the FHCF is to protect and
advance the state's interest in maintaining insurance capacity in Florida by providing reimbursements to
insurers for a portion of their catastrophic hurricane losses.

The FHCF sells reinsurance to property insurance companies significantly cheaper than reinsurance
sold by private reinsurance companies. It is estimated that coverage purchased through the FHCF
costs insurers one-fourth to one-third what it would cost in the private reinsurance market.2 There are
several reasons for these cost savings:3

1. The FHCF operating cost is less than 1% of the annual premium collected, whereas, the
operating costs for private reinsurance can range from 10% to 15% of the premium collected.

2. The FHCF does not pay reinsurance brokerage commissions.
3. The FHCF has no underwriting costs.
4. The FHCF is a tax-exempt entity that does not pay federal income taxes or state taxes.
5. The FHCF has the ability to issue tax-exempt debt which results in lower financing costs should

it become necessary to finance losses with revenue bonds.
6. The FHCF does not include a factor for profit for reinsurance sold by the FHCF.
7. The FHCF does not include a risk load for reinsurance sold by the FHCF.

Each insurance company writing insurance policies covering residential property or any policy covering
a residential structure or its contents must participate in the FHCF. (s. 215.555(4)(a), F.S. and s.
215.555(2)(c), F.S.). Residential property is defined in s. 627.4025(1), F.S. to include personal lines
and commercial lines residential coverage. This coverage includes the follOWing insurance policies:
homeowner's, mobile homeowner's, dwelling, tenant's, condominium unit owner's, condominium
association, cooperative association, and apartment building.

The FHCF is administered by the State Board of Administration and reimburses property insurers for a
selected percentage (45, 75, or 90%) of hurricane losses to residential property above the insurer!s
retention (deductible).4 The amount of hurricane losses the FHCF will not reimburse (45, 25, or 10%) is
the insurer's co-pay for FHCF reinsurance. Insurers finance the co-pay with funds from insurance
premiums paid by homeowners or with private reinsurance. Most property insurers select the 90%
coverage level, meaning the FHCF will reimburse the insurer 90% of the insurer's specified hurricane
losses with the insurer paying the remaining co-pay of 10% from other sources.

A reimbursement contract between the FHCF and the property insurer governs an insurer's
participation in the FHCF and the percentage of the insurer's reimbursement. Reimbursement
contracts run from June 1st_May 30th

• The current contract year (2012-2013 contract year) runs from
June 1, 2012-May 30, 2013.

The FHCF must offer two options for reinsurance coverage for all residential property insurers. One of
the two options is mandatory and thus must be purchased by all insurers on their residential property
exposure. The voluntary coverage option, Temporary Increase In Coverage Limit Options (TICl),
offers reinsurance to insurers above the mandatory coverage.

J s. 215.555, F.S. The FHCF was created after Hurricane Andrew in 1992.
2 Annual Report ofthe Florida Hurricane Catastrophe Fund Fiscal Year 2010-2011, p. 19.
3 Annual Report ofthe Florida Hurricane Catastrophe Fund Fiscal Year 2010-2011, p. 19.
4 Retention is defined to mean the amount of losses below which an insurer is not entitled to reimbursement from the Fund. A retention is calculated
for each iqsurer based on its proportionate share ofFund premiums.
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For the mandatory coverage, the FHCF charges insurers the "actuariallyindicated" premium for the
coverage provided by the FHCF, based on hurricane loss projection models found acceptable by the
Florida Commission on Hurricane loss Projection Methodology. Each insurer's premium amount for
mandatory coverage is different because the premium is based on the insured value of the residential
property the insurer insures, the location of the property insured, the construction type of the property
insured, the deductible amounts for the property insured, and other factors. The premium for
mandatory coverage also includes a cash build-up factor which is charged on top of the actuarially
indicated premium. For the 2012-2013 contract year, the cash build-up factor is 20%, meaning an
insurer's premium is 20% greater than the actuarially indicated premium. The cash build-up factor
increases by 5% each year until it is 25% (2013-2014 contract year).

Florida law sets the maximum amount the FHCF reimburses insurers each year for the mandatory
coverage.5 This is the FHCF's capacity. Under current law, the FHCF's capacity is $17 billion for each
contract year. The capacity does not increase until the FHCF's cash and bonding ability exceeds $34
billion. This allows the FHCF to accumulate funds to pay the maximum mandatory coverage FHCF
obligations ($17 billion a year) for claims resulting from hurricanes in back-to-back seasons.6 Once a
$34 billion funding level is reached by the FHCF, the FHCF's capacity will increase. The method for
calculating the Fund's capacity under current law allows the FCHF's cash balance to grow in years
where there are no hurricanes while keeping the FHCF's exposure (capacity) frozen so that the FHCF
is less reliant on bonding to meet its mandatory coverage obligations. For the current contract year, the
insurance industry as a whole is covered for losses up to $17 billion by the mandatory coverage. "

Before FHCF monies are available to pay claims each insurer must meet a retention/deductible. The
retention amount for each insurer is different because the amount is based on the amount of premium
the insurer pays to the FHCF. For the 2012-2013 contract year, the insurance industry as a whole has
an aggregate retention of $7.389 billion for mandatory coverage, meaning the total of all individual
insurer retentions/deductibles will total $7.389 billion per hurricane event if all participating insurers
reached their retention. Although the insurance industry's aggregate deductible/retention totals $7.389
billion, insurers can obtain reimbursement from the FHCF before the insurance industry losses total
$7.389 billion because loss recovery from the FHCF is based on an individual insurer meeting its own
retention for mandatory coverage prior to losses being reimbursed.

The TICl options were added to the FHCF in 2007.7 The purchase of these options is voluntary and if
purchased provides the insurer a share of additional coverage above the mandatory FHCF coverage in
$1 billion increments. When the TICl options were created in 2007, $12 billion of additional FHCF
coverage was available for purchase. However, due to the statutory reductions in TICl options
available, for the 2012-2013 Fund contract year, only $4 billion is available for purchase.s Of the $4
billion available in TICl coverage this contract year, $0.023 billion was purchased by insurance
companies, representing less than 1% of the available coverage. By law, the 2013-2014 contract year
is the last contract year TICl options can be purchased by insurers.

For the 2012-13 contract year (June 1, 2012-May 31,2013), the maximum amount the FHCF would
have to reimburse insurers is $17.023 billion, allocated as follows:

• $17 billion for the mandatory coverage.
• $.023 billion for the TICl coverage option.9

To fund its obligations of $17.023 billion the FHCF has $8.503 billion in cash.

5 s. 215.555(4)(c)1., F.S.
6 The funds may be accumulated from premiums and bonding.
7 Ch. 2007-1, L.O.F.
8 Under current law, the maximum amount ofTICL coverage offered for purchase by the FHCF decreases by $2 billion each contract year.
9 Report of Claims-Paying Capacity Estimates dated October 9,2012, available at
http://www.sbafla.com/fhcf!AdvisoryCounciI/2012MeetingMaterials/tabid/131I/Default.aspx (last accessed March 8, 2013).
STORAGE NAME: h1107b.GOAS.DOCX PAGE: 3
DATE: 4/8/2013



Because the obligations of the FHCF exceed the cash of the FHCF by approximately $8.5 billion, if the
FHCF had to pay its maximum actual obligations of $17.023 billion in the 2012-2013 contract year, the
FHCF would have to bond for additional funds of $8.5 billion to pay claims. In October 2012, the Fund
estimated it could borrow $7 billion through bonding.10 Thus, the FHCF would be short $1.5 billion to
pay claims. However, it is noteworthy that the projected shortfall of $1.5 billion is for the contract year
ending on May 31, 2013. Absent a major hurricane before the current contract year expires, the
projected shortfall for the hurricane season beginning on June 1, 2013, should be lower. This is
because the FHCF will receive additional revenue from the collection of premium for the 2013-2014
contract year. The current estimated additional premium is approximately $1.1 billion.11 n

Revenue bonds issued by the FHCF to pay claims when the FHCF's funds are inadequate are funded
by emergency assessments on property and casualty policyholders.12 The FHCF is authorized to levy
emergency assessments against all property and casualty insurance premiums paid by policyholders
(other than workers' compensation, accident arid health, federal flood and, until May 31, 2013, medical
malpractice), including surplus lines policyholders, when reimbursement premiums and other FHCF
resources are insufficient to cover the FHCF's obligations.13 Annual assessments are capped at 6% of
premium with respect to losses from anyone year and a maximum of 10% of premium to fund
hurricane losses from multiple years. 14 Revenue bonds issued by the FHCF may be amortized over a
term up to 30 years. Thus, the FHCF may levy assessments for as long as 30 years.

Currently, the FHCF is levying an assessment of 1.3% of premium against all property and casualty
insurance policyholders subject to the assessment.15 Typically, insurers pass this assessment directly
~o policyholders. The current FHCF assessment is due to a deficit in the Fund associated with the 2005
hurricanes. This is the first assessment the FHCF has had to levy to cover a deficit since its creation in
1993. The current assessment of 1.3% will be levied until December 31, 2016.

Effect of Proposed Changes
The overarching goal of the bill is to restructure the FHCF to reduce the size and exposure of the Fund
so that the Fund relies less on bonding and more on cash resources to pay its obligations to insurers.
This will also result in a reduced likelihood and reduced amount of assessments against property and
casualty policyholders.

Specifically, the FHCF restructuring proposed by the bill:
• reduces the size of the mandatory coverage over three years from 2014-2016,
• extends the exemption for medical malpractice premiums from the FHCF assessment for three

years, and
• changes the name of the finance corporation used for bonding by the FHCF.

The bill also allows private reinsurance costs for private reinsurance bought to duplicate FHCF
coverage in property insurance rate filings, but only for private reinsurance bought to duplicate any
FHCF estimated shortfall. It repeals current law relating to FHCF coverage below the retention which
has expired by operation of law.

Reduces the Size of the Mandatory Coverage
Over a three year period starting in 2014, the bill reduces the limits of the FHCF mandatory coverage
from the current $17 billion. For the 2014-2015 contract year, the limit is reduced to $16.5 billion; for the
2015-2016 contract year, the limit is reduced to $15.5 billion; and for the 2016-2017 and subsequent

10 https:!!www.flrules.org!gateway!readFile.asp?sid=I2&tid=I2136269&type=I&File=I9.htm (last accessed March 8, 3013).
II The additional $1.1 billion is not all collected at the beginning ofthe contract year. Instead, it is collected quarterly. Thus, the entire $1.1 billion
will not be available to pay claims starting June 1,2013.
12 s. 2I5.555(6)(a)1., F.S.; s. 2I5.555(6)(b)1., F.S.
13 s. 2I5.555(6)(b)1., F.S.; s. 2I5.555(6)(b)(IO), F.S.
14 s. 2I5.555(6)(b)2., F.S.
IS A 1% assessment was levied and paid by insurers from January I, 2007-December 31, 2010. The 1% assessment was increased to 1.3% on

January 1,2011 due to increasing losses from the 2005 hurricanes.
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contract years, the limit is reduced to $14 billion. After the 2016-2017 contract year, the limit will be
more than $14 billion only if the FHCF has enough funding to fully fund a $14 billion single season and
a $14 billion second season capacity (a total of $28 billion in funding). The current $17 billion
mandatory coverage maximum stays in effect for the 2013-2014 contract year.

The change to the mandatory coverage will reduce the FHCF's reliance on large bonding transactions
to raise funds to pay claims. Currently, if the FHCF had to pay its obligations in full, the FHCF is $8.5
billion short in funding and is relying on bonding to raise the needed funds. In fact, the Fund's financial
advisors estimate the Fund could only borrow $7 billion through bonding in the current financial market.
Thus, the Fund has a potential shortfall of over $1.5 billion.

Because of fluctuating financial markets, there is a great deal of risk and uncertainty associated with
large bond transactions, making large bond transactions impossible or extremely expensive. Under
~urrent law, the FHCF is only obligated to use cash on hand and funds raised through bonding to
reimburse insurers for claims.16 Thus, if the FHCF cannot raise enough funds through bonding to pay
its obligations, then the FHCF is not required to pay all its obligations to insurers. This could be
problematic for insurers as they rely on the Fund being able to reimburse them for claims when
constructing their business model for catastrophes. Insurers do not typically purchase private
reinsurance to duplicate reinsurance bought from the FHCF as duplicative reinsurance costs cannot be
passed through to policyholders in a rate filing and thus is an added expense for the insurer that cannot
be recouped. Furthermore, keeping bonding costs as low as possible is important because bonding
costs are included in the calculation of assessments levied by the FHCF and passed through to most
property and casualty policyholders.

Reducing the mandatory coverage of the FHCF will likely result in increased property insurance rates
for homeowners, if all other costs to the insurer factored into rates are static. Reinsurance purchased
from the FHCF is considerably cheaper than reinsurance purchased from private reinsurance
companies. It is estimated that coverage purchased through the FHCF costs insurers between one­
fourth to one-third what it would cost in the private reinsurance market.17 For solvency reasons,
property insurers are required by the Office of Insurance Regulation (OIR) to purchase reinsurance. 18

Reducing the mandatory coverage layer of the FHCF will require most property insurers to replace
FHCF reinsurance with more expensive reinsurance from private reinsurers. The increased
reinsurance costs will be passed through to homeowners.19

Extends the Exemption for Medical Malpractice Premiums from the FHCF Assessment:
Revenue bonds are issued by the FHCF to pay claims when the FHCF's funds are inadequate. These
bonds are funded by emergency assessments levied by the FHCF against property and casualty
insurance premiums paid by policyholders (other than workers' compensation, accident and health,
federal flood and, until May 31, 2013, medical malpractice), including surplus lines policyholders.20 The
FHCF assessment base is over $34.6 billion.21 Annual assessments are capped at 6% of premium with
respect to losses from anyone year and a maximum of 10% of premium to fund hurricane losses from
multiple years.22

16 s. 215.555(2)(m), F.S.; s. 215.555(4)(c)1., F.S.
17 Annual Report ofthe Florida Hurricane Catastrophe Fund Fiscal Year 2009-2010, p. 18.
18 The amount of reinsurance required to be purchased varies from insurer to insurer and is based, in part, on the insurer's exposure and funds on
hand to pay claims.
19 Section 627.062(2)(b), F.S. requires the OIR to consider reinsurance costs when reviewing a rate filing for approval. Section 627.062(2)(k), F.S.
allows insurers to make an expedited rate filing in order to change rates based solely on reinsurance costs.
20 s. 215.555(6)(b)1., F.S.; s. 215.555(6)(b)(1O), F.S.
21 Assessment base total is as ofthe end of2011. See Report Prepared for the Florida Hurricane Catastrophe Fund on Claims-Paying Capacity
Estimates by Raymond James Public Finance Department, dated October 9, 2012, available at
http://www.sbafla.com/fhcf/AdvisorvCouncii/2012MeetingMaterials/tabid/l311IDefault.aspx (last accessed February 27, 2013).
22 s. 215.555(6)(b)2., F.S.
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The bill allows medical malpractice insurance policyholders to be exempt from FHCF assessments until
May 31, 2016. Although these policyholders are currently exempt from the assessment base, they will
be added to the base starting June 1,2013 because their exemption expires on May 31,2013.

Changes the Name of the Finance Corporation Used For Bonding By the FHCF The bill changes
the name of the Florida Hurricane Catastrophe Fund Finance Corporation to the "State Board of
Administration Finance Corporation." The Florida Hurricane Catastrophe Fund Finance Corporation is
the corporation that issues revenue bonds for the Florida Hurricane Catastrophe Fund. The Florida
Hurricane Catastrophe Fund Corporation had long-term ratings of Aa3/AA-/AA from Moody's, Standard
and Poor's, and Fitch, respectively.23

This change should not impact property insurance rates. However, the change may prevent confu<~ion
among bond purchasers with other types of catastrophe bonding and may make bonds issued by the
FHCF easier to sell at a lower price.

Allows Costs for FHCF Duplicate Coverage in Property Insurance Rate Filings
The Rating Law for property, casualty, and surety insurance is located in Part I of ch. 627, F.S., (ss.
627.011 - 627.311, F.S.). The primary purpose of the Rating Law is to ensure insurance rates are not
excessive, inadequate, or unfairly discriminatory. This standard applies to every property insurance
rate.

Section 627.0645, F.S, requires every property insurance company to make a rate filing with the OIR
each year. The rate filing contains the insurance company's proposed rates. The OIR reviews the rate
filing and either approves or disapproves the proposed rates. If an insurance company does not want
to change its rates one year, instead of a rate filing, the insurer can file a certification by an actuary that
the existing rate level produces rates which are actuarially sound and which are not inadequate.

In determining whether a rate is excessive, inadequate, or unfairly discriminatory, the OIR uses the
following statutory factors.24

• Past and prospective loss experience in Florida and in other jurisdictions.
• Past and prospective expenses.
• Degree of competition to insure the risk.
• Investment income reasonably expected by the insurer.
• Reasonableness of the judgment reflected in the filing.
• Dividends, savings, or unabsorbed premium deposits returned to Florida insureds.
• Adequacy of loss reserves.
• Cost of reinsurance.
• Trend factors, including those for actual losses per insured unit.
• Catastrophe and conflagration hazards, when applicable.
• Projected hurricane losses, when applicable.
• A reasonable margin for underwriting profit and contingencies.
• Cost of medical services, when applicable.
• Other relevant factors impacting frequency and severity of claims or expenses.

The Rating Law specifically allows insurers to fully recoup the premiums paid to the FHCF for coverage
and private reinsurance costs in rate filings. This means the costs are ultimately passed on to the
insurer's policyholders.

Currently, some insurers purchase private reinsurance within the covered layers of the FHCF to insure
against any shortfalls of the Fund. If purchased, the costs cannot be recouped in a rate filing because

23 Report Prepared for the Florida Hurricane Catastrophe Fund Claims-Paying Capacity Estimates, dated October 9,2012, available at
http://www.sbafla.comlfhcf!AdvisoryCouncil/2012MeetingMaterials/tabid/13I l/Default.aspx (last accessed March 5, 2013).
24 s. 627.062(2), F.S.
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current law specifically prohibits insurers from recouping private reinsurance costs that duplicate
coverage provided by the FHCF. The bill allows insurers to recoup private reinsurance costs that
duplicate FHCF coverage in rates, but only for the reinsurance purchased to cover any FHCF estimated
shortfall. If recouped, these costs are ultimately passed on to the insurer's policyholders.

Repeals Provisions Relating to FHCF Coverage
The bill repeals several provisions in the FHCF governing statute that are obsolete because they
sunset. For example, current law allowing certain insurers to buy $10 million of FHCF coverage below
their FHCF retention is repealed because current law allowing this purchase expired on May 31, 2012.
Also, current law allowing insurers to buy additional reinsurance from the FHCF below their retention
(TEACO coverage) is repealed because current law allowed this purchase only through May 31,2010.

B. SECTION DIRECTORY:

Section 1: Amends s. 215.555, F.S., relating to the Florida Hurricane Catastrophe Fund, effective
June 1,2013.

Section 2: Amends s. 215.555, F.S., relating to the Florida Hurricane Catastrophe Fund, effective
June 1, 2013.

Section 3: Amends s. 627.062, F.S., relating to rate standards.

Section 4: Amends s. 627.0629, F.S., relating to residential property insurance; rate filings.

Section 5: Provides an effective date of upon becoming law unless expressly provided otherwise.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Provision Relating to Recoupment of Duplicative Private Reinsurance
Allowing insurers to fully recoup costs for private reinsurance that duplicates any FHCF coverage in the
FHCF estimated bonding shortfall will increase property insurance rates and the resulting premiums
paid by policyholders if insurers buy duplicative reinsurance. However, if the FHCF has a bonding
shortfall, insurers who replace FHCF coverage with private insurance for their amount of FHCF
coverage in the shortfall will be able to collect reinsurance proceeds for this amount. This ensures the
!nsurer has sufficient funds to pay claims and remain solvent.
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Provision Relating to Medical Malpractice Exemption from Assessments
Extending the exemption for medical malpractice insurance from the FHCF assessment base for
another three years will cause policyholders of the other types of property and casualty insurance
included in the assessment base to pay higher assessments for those three years. Although medical
malpractice is not currently in the FHCF assessment base, it was to be added as of June 1, 2013.
Adding additional types of insurance to the assessment base increases the base which lowers the
assessment for all types of insurance in the base. As of December 31, 2011, medical malpractice
premiums totaled almost $555 million.25 Thus, the bill precludes the FHCF assessment base of $34.6
billion26 to increase by $555 million.

If the FHCF has to issue revenue bonds to pay claims, it is likely to obtain more favorable bonding"
terms with a larger assessment base. Thus, preventing medical malpractice from being added to the
assessment base for another three years may result in the FHCF receiving less favorable bonding
terms than it would receive had medical malpractice been added to the base on June 1, 2013.

Policyholders of medical malpractice insurance will not have to pay FHCF assessments on their
medical malpractice insurance for another three years under the bill. Under current law, these
policyholders would have had to start paying FHCF assessments levied due to hurricanes occurring on
or after June 1, 2013.

Provisions Relating to Restructuring the FHCF
Because the restructuring of the FHCF proposed by the bill reduces the amount of reinsurance sold by
the FHCF, property insurers will likely replace the reinsurance coverage currently sold by the FHCF
with more expensive reinsurance sold by private reinsurers. Thus, it is anticipated property insurance
rates and resulting premiums will increase due to the changes to the FHCF made by the bill.

The proposed changes will result in no increase in residential property insurance rates for the 2013­
2014 contract year (June 1, 2013-May 31,2014) because the changes reduce coverage offered by the
FHCF starting in the 2014-2015 contract year.

Estimate by the Insurance Consumer Advocate OCA)27
The ICA estimates the following rate impact associated with the reduction of the mandatory FHCF
coverage as the bill provides:
2014-2015 Contract Year: 0.5% increase
2015-2016 Contract Year: 1.0% increase
2016-2017 Contract Year: 1.6% increase
Cumulative Premium Increase 2014-2016: 3.1%.

Estimate by the Office of Insurance Regulation28

The OIR opined the rate impact is different, depending on whether the insurer is Citizens Property
Insurance Corporation (Citizens) or not.

For insurers other than Citizens, the OIR estimated the following rate impact associated with the
reduction of the mandatory FHCF coverage as the bill provides:
2014-2015 Contract Year: 0.5% increase
2015-2016 Contract Year: 1.1% increase
2016-2017 Contract Year: 1.6% increase

25 This total includes premiums from surplus lines insurance and risk retention groups. Information obtained from the OIR on February 27, 2013, on
file with the Insurance & Banking Subcommittee.
26 Assessment base total is as ofthe end of20I I. See Report Prepared for the Florida Hurricane Catastrophe Fund on Claims-Paying Capacity
Estimates by Raymond James Public Finance Department, dated October 9, 2012, available at
http://www.sbafla.com/fhcf/AdvisoryCouncil/2012MeetingMaterials/tabid/13l1/Default.aspx (last viewed February 27,2013).
27 Email from the ICA dated March 29, 2013, on file with the Insurance & Banking Subcommittee.
28 Email from the OIR dated March 29, 2013, on file with the Insurance & Banking Subcommittee.
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Total Estimated Cumulative Premium Increase 2014-2016: 3.2%.

For Citizens, the OIR estimated the following rate impact associated with the reduction of the
mandatory FHCF coverage as the bill provides:29

2014-2015 Contract Year: 0.8% increase
2015-2016 Contract Year: 1.6% increase
2016-2017 Contract Year: 2.3% increase
Total Estimated Cumulative Premium Increase 2014-2016: 4.7%.

The OIR also notes rates will increase if any private reinsurance cost that duplicates FHCF coverage is
included in an insurer's rates as is allowed under the bill. However, the amount of rate increase is
indeterminable because the private reinsurance costs would be specific and different to each insurer.

Impact ofDecreasing Private Reinsuran'ce Costs on Rate Increases Resulting from the Bill
Some proponents of the bill assert costs for private reinsurance will decrease for reinsurance sold
~ffective June 1, 2013 because there is more than adequate supply of private reinsurance in the
market.3D Accordingly, the proponents conclude the reduction in private reinsurance costs, which are
fully passed through to policyholders in property insurance rates, will more than offset the rate increase
associated with restructuring the FHCF. The ICA estimated private insurance rates would have to
decrease 1.4% in 2014,3.1% in 2015, and 4.6% in 2016 (for a cumulative decrease of 9.2% from 2014­
2016) to completely offset the rate increase associated with the bill's reduction of the mandatory layer
of the FHCF.31 However, the ICA notes it is impossible to predict whether these estimated revenue
neutral reductions in reinsurance premiums will be realized. 32

"

Furthermore, the information provided by proponents of the bill to document the anticipated decrease in
private reinsurance costs are for costs effective June 1, 2013. No information has been provided to
document there will also be a decrease in private reinsurance costs effective June 1, 2014 when the
changes made to the FHCF mandatory layer take effect. Because private reinsurance rates depend, in
part, on the capacity of the market which depends, in part, on the amount of losses private reinsurers
sustained the previous year, it is very speculative to extrapolate reinsurance cost decreases in 2013 to
2014.

Impact on Policy Count of Citizens Property Insurance Corporation
The bill may have a collateral fiscal impact of the bill for Citizens.33 As property insurance rates in the
private market increase due to changes made by the bill while Citizens rate increases are capped,34 an
unintended consequence could develop where consumers decided to enter or remain in Citizens where
lower rates may be available. In addition, Citizens' reinsurance costs could increase if reinsurance
currently sold by the FHCF is eliminated by the bill and Citizens replaces that reinsurance with more
expensive private reinsurance. In this case, Citizens may be unable to fUlly recoup their reinsurance
costs in rates due to the Citizens' rate cap of 10%.35

Moreover, further disparity between Citizens' rates and those of private sector insurers may be created
if private insurers raise rates more than 10% due to the increased cost of replacing FHCF reinsurance
with private reinsurance and Citizens also needs to raise rates more than 10% to recoup reinsurance
costs, but cannot due to the 10% rate cap. Additionally, even if Citizens does not replace FHCF "

29 The OIR estimate assumes Citizens will purchase private reinsurance to replace the reduced FHCF reinsurance coverage,
30 Testimony presented at the Insurance & Banking Subcommittee meeting on March 13,2013.
31 Email from the ICA dated March 29, 2013, on file with the Insurance & Banking Subcommittee.
32 Email from the ICA dated March 29, 2013, on file with the Insurance & Banking Subcommittee.
33 Citizens Property Insurance Corporation (Citizens) is a state-created, not-for-profit, tax-exempt governmental entity whose public purpose is to
provide property insurance coverage to those unable to find affordable coverage in the voluntary admitted market. It is not a private insurance
company. As ofJanuary 31, 2013, Citizens is the largest property insurer in Florida with almost 1.3 million policies extendingapproximately $418
billion ofproperty coverage to Floridians.
34 Citizens' rate increases are capped under current law from increasing more than 10% per policy per year until the rates are actuarially sound. (s.
627.351(6)(n), F.S.)
35 By law, Citizens cannot increase rates more than 10% per policy per year (s. 627.351(6)(n)6., F.S.).
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reinsurance with private reinsurance, then the rate disparity between Citizens' rates and those of
private sector insurers could increase as private insurer's rates go up to account for the purchase of
more private reinsurance to replace FHCF reinsurance and Citizens' rates do not increase because the
corporation chooses not to purchase private reinsurance to replace FHCF insurance.36 Thus,
depending on Citizens' response to the changes to the FHCF provided by the bill, the bill could result in
Citizens offering lower rates than private sector insurers which may increase the number of policies in
Citizens, assuming homeowners purchase property insurance solely on rates.

Impact on Solvency of Insurers
The bill could present solvency concerns for some private insurers. As FHCF reimbursements are
reduced by the bill, insurers may not be able to obtain or maintain sufficient reinsurance amounts to
cover potential losses arising from a hurricane. Insufficient reinsurance impairs the solvency of the
insurers.37

Based on input from its financial advisors, the Fund estimates it cannot issue bonds to obtain over $1.5
billion needed to pay claims if the Fund had to pay its maximum obligations of over $17 billion in the
2012-2013 contract year. Thus, insurers who have purchased reinsurance from the FHCF may not be
fUlly reimbursed by the Fund. Some insurers rely on Fund reimbursement to meet solvency
requirements, so not receiving full reimbursement could impair solvency of these insurers. However,
because the bill allows insurers that buy duplicate FHCF coverage for the estimated FHCF shortfall to
recoup the costs of such in a rate filing, the insurers who buy private reinsurance to cover the projected
FHCF shortfall should continue to meet solvency requirements.

Reducing the structure and size of the Fund will provide more assurance to property insurers in the
private sector that the Fund will be able to fully reimburse insurers.

Impact on Homeowners' Ability to Have Their Claims Timely Paid
Reducing the size of the FHCF could increase the likelihood homeowners will have their property
insurance claims paid in a timely manner following a hurricane. If the FHCF has a bonding shortfall
after a hurricane, then the FHCF may have to reimburse insurers at a slower pace while the Fund
seeks additional funds to reimburse insurers through bonding. If this happens, property insurers may
take longer to pay policyholders' claims as some of the funds they likely rely on to pay these claims of
are derived from their receipt of reimbursements from the FHCF.

D. FISCAL COMMENTS:

The bill has no fiscal impact on state government.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or
take an action requiring the expenditure of funds; reduce the authority that counties or municipalities
have to raise revenues in the aggregate; or reduce the percentage of a state tax shared with
counties or municipalities.

2. Other:

36 Private insurance companies must maintain a certain amount ofreinsurance for solvency purposes, however, Citizens does not have to comply with
the solvency requirements required ofprivate insurers so does not have to maintain a certain amount ofreinsurance.
37 This impact was initially noted in the OIR Bill Analysis for HB 833 filed in 2012, but the OIR indicated in an email to staff of the Insurance &
Banking Subcommittee on March 12,2013, the impact would apply to HB 1107 too.
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None.

B. RULE-MAKING AUTHORITY:

None provided in the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Some assert the FHCF current bonding shortfall estimate is theoretical because the FHCF would not
have to pay its full obligations in one year as the estimate assumes. Rather, the FHCF would pay the
obligations as they are requested by insurers, likely over two or three years. Thus, if the FHCF could
not bond for funds to pay its full obligations soon after a hurricane, the FHCF would still have ample
time to bond for the remaining funds needed before the full obligations were requested by insurers.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

On March 28, 2013, the Insurance & Banking Subcommittee, heard the bill, adopted a strike-all amendment
and an amendment to the strike-all amendment, and reported the bill favorably with a committee substitute.
The amendments adopted made the following changes to the bill:

• Starting June 1, 2104, reduced the size of the mandatory coverage of the FHCF from $17 billion to $14
billion over three years (reduction of $.5 billion in 2014, $1 billion in 2015, and $1.5 billion in 2016):,

• Removed the increases in the insurer's co-pay amounts contained in the bill.
• Removed the increase in payment of loss adjustment expenses by the FHCF contained in the bill.
• Maintained current law allowing commercial self-insurance funds to participate in the FHCF.
• Changed the name of the FHCF Finance Corporation to the State Board of Administration Finance

Corporation.
• Extended the exemption for medical malpractice insurance premiums from emergency assessments

levied by the FHCF for another three years, until May 31, 2016.
• Deleted obsolete language that has expired by operation of law.
• Allowed private insurers to include the cost of private reinsurance that duplicates the reinsurance sold

by the FHCF in property insurance rates, but only the private reinsurance that covers the FHCF's
estimated bonding shortfall.

The staff analysis was updated to reflect the committee substitute.
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FLORIDA

CS/HB 1107

H 0 USE o F REPRESENTATIVES

2013

1 A bill to be entitled

2 An act relating to the Florida Hurricane Catastrophe

3 Fund; amending s. 215.555, F.S.; revising the

4 definition of the term "corporation"; deleting an

5 outdated coverage level; revising coverage levels

6 available under the reimbursement contract; revising

7 aggregate coverage limits; providing for the phase-in

8 of changes to coverage levels and limits; requiring

9 the board to perform certain calculations under

10 specified circumstances; revising the exemption of

11 medical malpractice insurance premiums from emergency

12 assessments if certain revenues are determined to be

13 insufficient to fund the obligations, costs, and

14 expenses of the Florida Hurricane Catastrophe Fund and

15 the Florida Hurricane Catastrophe Fund Finance

16 Corporation; changing the name of the Florida

17 Hurricane Catastrophe Fund Finance Corporation;

18 amending s. 215.555, F.S.; deleting provisions

19 relating to temporary emergency options for additional

20 coverage; amending s. 627.062, F.S.; providing for

21 recoupment of certain costs of reinsurance; amending

22 s. 627.0629, F.S.; conforming a cross-reference;

23 providing effective dates.

24

25 Be It Enacted by the Legislature of the State of Florida:

26

27 Section 1. Effective June 1, 2013, paragraph (n) of

28 subsection (2), paragraphs (b) and (c) of subsection (4), and
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FLORIDA
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2013

29 paragraphs (b) and (d) of subsection (6) of section 215.555,

30 Florida Statutes, are amended to read:

31 215.555 Florida Hurricane Catastrophe Fund.-

32 (2) DEFINITIONS.-As used in this section:

33 (n) "Corporation".means the State Board of Administration

34 Florida Hurrieane Catastrophe Fund Finance Corporation created

35 in paragraph (6) (d) .

36 (4) REIMBURSEMENT CONTRACTS.-

37 (b)l. The contract shall contain a promise by the board to

38 reimburse the insurer for 45 percent, 75 percent, or 90 percent

39 of its losses from each covered event in excess of the insurer's

40 retention, plus 5 percent of the reimbursed losses to cover loss

41 adjustment expenses.

42 2. The insurer must elect one of the percentage coverage

43 levels specified in this paragraph and may, upon renewal of a

44 reimbursement contract, elect a lower percentage coverage level

45 if no revenue bonds issued under subsection (6) after a covered

46 event are outstanding, or elect a higher percentage coverage

47 level, regardless of whether or not revenue bonds are

48 outstanding. All members of an insurer group must elect the same

49 percentage coverage level. Any joint underwriting association,

50 risk apportionment plan, or other entity created under s.

51 627.351 must elect the 90-percent coverage level.

52 3. The contract shall provide that reimbursement amounts

53 shall not be reduced by reinsurance paid or payable to the

54 insurer from other sources.

55 4. Notwithstanding any other provision contained in this

56 section, the board shall make available to insurers that
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2013

57 purchased coverage provided by this subparagraph in 2008,

58 insurers qualifying as limited apportionment companies under s.

59 627.351 (6) (c), and insurers that have been approved to

60 participate in the Insurance Capital Build Up Incentive Program

61 pursuant to s. 215.5595 a contract or contract addendum that

62 provides an additional amount of reimbursement coverage of up to

63 $10 million. The premium to be charged for this additional

64 reimbursement coverage shall be 50 percent of the additional

65 reimbursement coverage provided, "....hich shall include one prepaid

66 reinstatement. The minimum retention level that an eligible

67 participating insurer must retain associated "lith this

68 additional coverage layer is 30 percent of the insurer's surplus

69 as of December 31, 2008, for the 2009 2010 contract year; as of

70 December 31, 2009, for the 2010 2011 contract year; and as of

71 December 31, 2010, for the 2011 2012 contract year. This

72 coverage shall be in addition to all other coverage that may be

73 provided under this section. The coverage provided by the fund

74 under this subparagraph shall be in addition to the claims

75 paying capacity as defined in subparagraph (c) 1., but only with

76 respect to those insurers that select the additional coverage

77 option and meet the requirements of this subparagraph. The

78 claims paying capacity with respect to all other participating

79 insurers and limited apportionment companies that do not select

80 the additional coverage option shall be limited to their

81 reimbursement premium's proportionate share of the actual

82 claims paying capacity otherwise defined in subparagraph (c)l.

83 and as provided for under the terms of the reimbursement

84 contract. The optional coverage retention as specified shall be
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85 aeeessed before the mandatory eoverage under the reimbursement

86 eontraet, but onee the limit of eoverage seleeted under this

87 option is e2fhausted, the insurer's retention under the mandatory

88 eoverage will apply. This eoverage will apply and be paid

89 eoneurrently \rith mandatory eoverage. This subparagraph C}{pires

90 on Hay 31, 2012.

91 (c)l. The contract shall also provide that the obligation

92 of the board with respect to all contracts covering a particular

93 contract year shall not exceed the actual claims-paying capacity

94 of the fund up to the limit specified in this subparagraph.

95 a. For the 2013-2014 contract year, the limit is $17

e. For contract years after the 2016-2017 contract year,

b. For the 2014-2015 contract year, the limit is $16.5

billion.

c. For the 2015-2016 contract year, the limit is $15.5

billion.

d. For the 2016-2017 contract year and subsequent contract

years, the limit is $14 billion.

96 billion.

97

98

99

100

101

102

103

104 if a limit of $17 billion for that eontraet year, unless the

105 board determines that there is sufficient estimated claims­

106 paying capacity to provide $14 ~ billion of capacity for the

107 current contract year and an additional $14 ~ billion of

108 capacity for subsequent contract years. If the board makes sueh

109 a determination, the estimated claims-paying capacity for the

110 particular contract year shall be determined by adding to the

111 $14 ~ billion limit one-half of the fund's estimated claims­

112 paying capacity in excess of $28 ~ billion. However, the
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113 dollar growth in the limit may not increase in any year by an

114 amount greater than the dollar growth of the balance of the fund

115 as of December 31, less any premiums or interest attributable to

116 optional eoverage, as defined by rule which occurred over the

117 prior calendar year.

118 2. In May and October of the contract year, the board

119 shall publish in the Florida Administrative Weekly a statement

120 of the fund's estimated borrowing capacity, the fund's estimated

121 claims-paying capacity, and the projected balance of the fund as

122 of December 31. After the end of each calendar year, the board

123 shall notify insurers of the estimated borrowing capacity,

124 estimated claims-paying capacity, and the balance of the fund as

125 of December 31 to provide insurers with data necessary to assist

126 them in determining their retention and projected payout from

127 the fund for loss reimbursement purposes. In conjunction with

128 the development of the premium formula, as provided for in

129 subsection (5), the board shall publish factors or multiples

130 that assist insurers in determining their retention and

131 projected payout for the next contract year. For all regulatory

132 and reinsurance purposes, an insurer may calculate its projected

133 payout from the fund as its share of the total fund premium for

134 the current contract year multiplied by the sum of the projected

135 balance of the fund as of December 31 and the estimated

136 borrowing capacity for that contract year as reported under this

137 subparagraph.

138 (6) REVENUE BONDS.-

139 (b) Emergency assessments-

140 1. If the board determines that the amount of revenue
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141 produced under subsection (5) is insufficient to fund the

142 obligations, costs, and expenses of the fund and the

143 corporation, including repayment of revenue bonds and that

144 portion of the debt service coverage not met by reimbursement

145 premiums, the board shall direct the Office of Insurance

146 Regulation to levy, by order, an emergency assessment on direct

147 premiums for all property and casualty lines of business in this

148 state, including property and casualty business of surplus lines

149 insurers regulated under part VIII of chapter 626, but not

150 including any workers' compensation premiums or medical

151 malpractice premiums. As used in this subsection, the term

152 "property and casualty business" includes all lines of business

153 identified on Form 2, Exhibit of Premiums and Losses, in the

154 annual statement required of authorized insurers by s. 624.424

155 and any rule adopted under this section, except for those lines

156 identified as accident and health insurance and except for

157 policies written under the National Flood Insurance Program. The

158 assessment shall be specified as a percentage of direct written

159 premium and is subject to annual adjustments by the board in

160 order to meet debt obligations. The same percentage shall apply

161 to all policies in lines of business subject to the assessment

162 issued or renewed during the 12-month period beginning on the

163 effective date of the assessment.

164 2. A premium is not subject to an annual assessment under

165 this paragraph in excess of 6 percent of premium with respect to

166 obligations arising out of losses attributable to anyone

167 contract year, and a premium is not subject to an aggregate

168 annual assessment under this paragraph in excess of 10 percent
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of premium. An annual assessment under this paragraph shall

continue as long as the revenue bonds issued with respect to

which the assessment was imposed are outstanding, including any

bonds the proceeds of which were used to refund the revenue

bonds, unless adequate provision has been made for the payment

of the bonds under the documents authorizing issuance of the

bonds.

3. Emergency assessments shall be collected from

policyholders. Emergency assessments shall be remitted by

insurers as a percentage of direct written premium for the

preceding calendar quarter as specified in the order from the

Office of Insurance Regulation. The office shall verify the

accurate and timely collection and remittance of emergency

assessments and shall report the information to the board in a

form and at a time specified by the board. Each insurer

collecting assessments shall provide the information with

respect to premiums and collections as may be required by the

office to enable the office to monitor and verify compliance

with this paragraph.

4. With respect to assessments of surplus lines premiums,

each surplus lines agent shall collect the assessment at the

same time as the agent collects the surplus lines tax required

by s. 626.932, and the surplus lines agent shall remit the

assessment to the Florida Surplus Lines Service Office created

by s. 626.921 at the same time as the agent remits the surplus

lines tax to the Florida Surplus Lines Service Office. The

emergency assessment on each insured procuring coverage and

filing under s. 626.938 shall be remitted by the insured to the
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197 Florida Surplus Lines Service Office at the time the insured

198 pays the surplus lines tax to the Florida Surplus Lines Service

199 Office. The Florida Surplus Lines Service Office shall remit the

200 collected assessments to the fund or corporation as provided in

201 the order levied by the Office of Insurance Regulation. The

202 Florida Surplus Lines Service Office shall verify the proper

203 application of such emergency assessments and shall assist the

204 board in ensuring the accurate and timely collection and

205 remittance of assessments as required by the board. The Florida

206 Surplus Lines Service Office shall annually calculate the

207 ?ggregate written premium on property and casualty business,

208 other than workers' compensation and medical malpractice,

209 procured through surplus lines agents and insureds procuring

210 coverage and filing under s. 626.938 and shall report the

211 information to the board in a form and at a time specified by

212 the board.

213 5. Any assessment authority not used for a particular

214 contract year may be used for a subsequent contract year. If,

215 for a subsequent contract year, the board determines that the

216 amount of revenue produced under subsection (5) is insufficient

217 to fund the obligations, costs, and expenses of the fund and the

218 corporation, including repayment of revenue bonds and that

219 portion of the debt service coverage not met by reimbursement

220 premiums, the board shall direct the Office of Insurance

221 Regulation to levy an emergency assessment up to an amount not

222 exceeding the amount of unused assessment authority from a

223 previous contract year or years, plus an additional 4 percent

224 provided that the assessments in the aggregate do not exceed the
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225 ~imits specified in subparagraph 2.

226 6. The assessments otherwise payable to the corporation

227 under this paragraph shall be paid to the fund unless and until

228 the Office of Insurance Regulation and the Florida Surplus Lines

229 Service Office have received from the corporation and the fund a

230 notice, which shall be conclusive and upon which they may rely

231 without further inquiry, that the corporation has issued bonds

232 and the fund has no agreements in effect with local governments

233 under paragraph (c). On or after the date of the notice and

234 until the date the corporation has no bonds outstanding, the

235 fund shall have no right, title, or interest in or to the

236 assessments, except as provided in the fund's agreement with the

237 corporation.

238 7. Emergency assessments are not premium and are not

239 subject to the premium tax, to the surplus lines tax, to any

240 fees, or to any commissions. An insurer is liable for all

241 assessments that it collects and must treat the failure of an

242 insured to pay an assessment as a failure to pay the premium. An

243 insurer is not liable for uncollectible assessments.

244 8. When an insurer is required to return an unearned

245 premium, it shall also return any collected assessment

246 attributable to the unearned premium. A credit adjustment to the

247 collected assessment may be made by the insurer with regard to

248 future remittances that are payable to the fund or corporation,

249 but the insurer is not entitled to a refund.

250 9. When a surplus lines insured or an insured who has

251 procured coverage and filed under s. 626.938 is entitled to the

252 return of an unearned premium, the Florida Surplus Lines Service
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253 Office shall provide a credit or refund to the agent or such

254 insured for the collected assessment attributable to the

255 unearned premium prior to remitting the emergency assessment

256 collected to the fund or corporation.

257 10. The exemption of medical malpractice insurance

258 premiums from emergency assessments under this paragraph is

259 repealed May 31, 2016~, and medical malpractice insurance

260 premiums shall be subject to emergency assessments attributable

261 to loss events occurring in the contract years commencing on

262 June 1, 2016 ~.

263 (d) State Board of Administration Florida Hurricane

264 Catastrophe Fund Finance Corporation.-

265 1. In addition to the findings and declarations in

266 subsection (1), the Legislature also finds and declares that:

267 a. The public benefits corporation created under this

268 paragraph will provide a mechanism necessary for the cost-

269 effective and efficient issuance of bonds. This mechanism will

270 eliminate unnecessary costs in the bond issuance process,

271 thereby increasing the amounts available to pay reimbursement

272 for losses to property sustained as a result of hurricane

273 damage.

274 b. The purpose of such bonds is to fund reimbursements

275 through the Florida Hurricane Catastrophe Fund to pay for the

276 costs of construction, reconstruction, repair, restoration, and

277 other costs associated with damage to properties of

278 policyholders of covered policies due to the occurrence of a

279 hurricane.

280 c. The efficacy of the financing mechanism will be
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281 enhanced by the corporation's ownership of the assessments, by

282 the insulation of the assessments from possible bankruptcy

283 proceedings, and by covenants of the state with the

284 corporation's bondholders.

285 2.a. There is created a public benefits corporation, which

286 is an instrumentality of the state, to be known as the State

287 Board of Administration Florida Hurrieane Catastrophe Fund

288 Finance Corporation.

289 b. The corporation shall operate under a five-member board

290 of directors consisting of the Governor or a designee, the Chief

291 Financial Officer or a designee, the Attorney General or a

292 designee, the director of the Division of Bond Finance of the

293 State Board of Administration, and the Chief Operating Officer

294 senior effiployee of the State Board of Administration responsible

295 for operations of the Florida Hurricane Catastrophe Fund.

296 c. The corporation has all of the powers of corporations

297 under chapter 607 and under chapter 617, subject only to the

298 provisions of this subsection.

299 d. The corporation may issue bonds and engage in such

300 other financial transactions as are necessary to provide

301 Bufficient funds to achieve the purposes of this section.

302 e. The corporation may invest in any of the investments

303 authorized under s. 215.47.

304 f. There shall be no liability on the part of, and no

305 cause of action shall arise against, any board members or

306 employees of the corporation for any actions taken by them in

307 the performance of their duties under this paragraph.

308 3.a. In actions under chapter 75 to validate any bonds
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309 issued by the corporation, the notice required by s. 75.06 shall

310 be published in two newspapers of general circulation in the

311 state, and the complaint and order of the court shall be served

312 only on the State Attorney of the Second Judicial Circuit.

313 b. The state hereby covenants with holders of bonds of the

314 corporation that the state will not repeal or abrogate the power

315 of the board to direct the Office of Insurance Regulation to

316 levy the assessments and to collect the proceeds of the revenues

317 pledged to the payment of such bonds as long as any such bonds

318 remain outstanding unless adequate provision has been made for

319 the payment of such bonds pursuant to the documents authorizing

320 the issuance of such bonds.

321 4. The bonds of the corporation are not a debt of the

322 state or of any political subdivision, and neither the state nor

323 any political subdivision is liable on such bonds. The

324 corporation does not have the power to pledge the credit, the

325 revenues, or the taxing power of the state or of any political

326 subdivision. The credit, revenues, or taxing power of the state

327 or of any political subdivision shall not be deemed to be

328 pledged to the payment of any bonds of the corporation.

329 5.a. The property, revenues, and other assets of the

330 corporation; the transactions and operations of the corporation

331 and the income from such transactions and operations; and all

332 bonds issued under this paragraph and interest on such bonds are

333 exempt from taxation by the state and any political subdivision,

334 including the intangibles tax under chapter 199 and the income

335 tax under chapter 220. This exemption does not apply to any tax

336 imposed by chapter 220 on interest, income, or profits on debt
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337 obligations owned by corporations other than the State Board of

338 Administration Florida Hurricane Catastrophe Fund Finance

339 Corporation.

340 b. All bonds of the corporation shall be and constitute

341 legal investments without limitation for all public bodies of

342 this state; for all banks, trust companies, savings banks,

343 savings associations, savings and loan associations, and

344 investment companies; for all administrators, executors,

345 trustees, and other fiduciaries; for all insurance companies and

346 associations and other persons carrying on an insurance

347 business; and for all other persons who are now or may hereafter

348 be authorized to invest in bonds or other obligations of the

349 state and shall be and constitute eligible securities to be

350 deposited as collateral for the security of any state, county,

351 municipal, or other public funds. This sub-subparagraph shall be

352 considered as additional and supplemental authority and shall

353 not be limited without specific reference to this sub-

354 subparagraph.

355 6. The corporation and its corporate existence shall

356 continue until terminated by law; however, no such law shall

357 take effect as long as the corporation has bonds outstanding

358 unless adequate provision has been made for the payment of such

359 bonds pursuant to the documents authorizing the issuance of such

360 bonds. Upon termination of the existence of the corporation, all

361 of its rights and properties in excess of its obligations shall

362 pass to and be vested in the state.

363 7. The State Board of Administration Finance Corporation

364 is for all purposes the successor to the Florida Hurricane
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365 Catastrophe Fund Finance Corporation.

366 Section 2. Effective June 1, 2013, subsections (17) and

367 (18) of section 215.555, Florida Statutes, are renumbered as

368 subsections (16) and (17), respectively, and present subsection

369 (16) of that section is amended to read:

370 215.555 Florida Hurricane Catastrophe Fund.-

371 (16) TEHPOR'lRY EHERGKNCY OPTIOHS FOR l\DDITIONAL COVER7\rCE.

372 (a) Findings and intent.

373 1. The Legislature finds that:

374 a. Beeause of teHlporary disruptions in the fRarket for

375 eatastrophic reinsurance, fRany property insurers were unable to

376 procure reinsurance for the 2006 hurricane season with an

377 attachfRent point below the insurers' respective Florida

378 I~rricane Catastrophe Fund attachfRent points, were unable to

379 procure sufficient afRounts of such reinsurance, or were able to

380 procure such reinsurance only by incurring substantially higher

381 costs than in prior years.

382 b. The reinsurance fRarket problefRs were responsible, at

383 least in part, for substantial prefRiufR increases to fRany

384 conSUfRers and increases in the nufRber of policies issued by the

385 Citizens Property Insurance Corporation.

386 c. It is likely that the reinsurance fRarket disruptions

387 will not significantly abate prior to the 2007 hurricane season.

388 2. It is the intent of the Legislature to create a

389 teHlporary efRergency prografR, applicable to the 2007, 2008, and

390 2009 hurricane seasons, to address these fRarket disruptions and

391 enable insurers, at their option, to procure additional coverage

392 frofR the Florida Hurricane Catastrophe Fund.
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393 (b) Applieability of other provisions of this seetion. All

394 provisions of this seetion and the rules adopted under this

395 seetion apply to the program ereated by this subseetion unless

396 speeifieally superseded by this subseetion.

397 (e) Optional eoverage. For the eontraet year eommeneing

398 .June 1, 2007, and ending Hay 31, 2008, the eontraet year

399 eommeneing June 1, 2008, and ending Hay 31, 2009, and the

400 eontraet year commencing June 1, 2009, and ending Hay 31, 2010,

401 the board shall offer for each of such years the optional

402 coverage as provided in this subseetion.

403 (d) Additional definitions. As used in this subseetion,

404 the term:

405 1. "TBACO options" means the temporary emergeney

406 additional eoverage options created under this subseetion.

407 2. "TBACO insurer" means an insurer that has opted to

408 obtain coverage under the TBACO options in addition to the

409 eoverage provided to the insurer under its reimbursement

410 contraet.

411 3. "TBACO reimbursement premium" means the premium charged

412 by the fund for eoverage provided under the TBACO options.

413 4. "TBACO retention" means the amount of losses below

414 \vhich a TBACO insurer is not entitled to reimbursement from the

415 fund under the TBACO option seleeted. A TBACO insurer's

416 retention options shall be ealeulated as follows:

417 a. The board shall ealeulate and report to eaeh TBACO

418 insurer the TBACO retention multiples. There shall be three

419 TBACO retention multiples for defining eoverage. Baeh multiple

420 shall be ealeulated by dividing $3 billion, $4 billion, or $5
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421 billion by the total estimated mandatory FIlCF reimbursement

422 premium assuming all insurers selected the 90 percent coverage

423 level.

424 b. The TEACO retention multiples as determined under sub

425 subparagraph a. shall be adjusted to reflect the coverage level

426 elected by the insurer. For insurers electing the 90 percent

427 coverage level, the adjusted retention multiple is 100 percent

428 of the amount determined under sub subparagraph a. For insurers

429 electing the 75 percent coverage level, the retention multiple

430 is 120 percent of the amount determined under sub subparagraph

431 a. For insurers electing the 45 percent coverage level, the

432 adjusted retention multiple is 200 percent of the amount

433 determined under sub subparagraph a.

434 c. An insurer shall determine its provisional TEACO

435 retention by multiplying its estimated mandatory FIlCF.

436 reimbursement premium by the applicable adjusted TEACO retention

437 multiple and shall determine its actual TEACO retention by

438 ffiUltiplying its actual mandatory FIlCF reimbursement premium by

439 the applicable adjusted TEACO retention multiple.

440 d. For TEACO insurers 'VITho enperience multiple covered

441 events causing loss during the contract year, the insurer's full

442 TEACO retention shall be applied to each of the covered events

443 causing the two largest losses for that insurer. For other

444 covered events resulting in losses, the TEACO option does not

445 apply and the insurer's retention shall be one third of the full

446 retention as calculated under paragraph (2) (e) .

447 5. "TEACO addendum" means an addendum to the reimbursement

448 contract reflecting the obligations of the fund and TEACO
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449 insurers under the prograffi created by this subsection.

450 6. "FHCF" ffieans the Florida Hurricane Catastrophe Fund.

451 (e) TEACO addenduffi.

452 1. The TEACO addenduffi shall provide for reiffiburseffient of

453 TEACO insurers for covered events occurring during the contract

454 year, in eHchange for the TEACO reiffiburseffient preffiiuffi paid into

455 the fund under paragraph (f). Any insurer writing covered

456 policies has the option of choosing to accept the TEACO addenduffi

457 for any of the 3 contract years that the coverage is offered.

458 2. The TEACO addenduffi shall contain a proffiise by the board

459 to reiffiburse the TEACO insurer for 45 percent, 75 percent, or 90

460 percent of its losses froffi each covered event in eHcessof the

461 insurer's TEACO retention, plus 5 percent of the reiffibursed

462 losses to cover loss adjustffient expenses. The percentage shall

463 be the saffie as the coverage level selected by the insurer under

464 paragraph (4) (b).

465 3. The TEACO addenduffi shall provide that reiffiburseffient

466 affiounts shall not be reduced by reinsurance paid or payable to

467 the insurer froffi other sources.

468 4. TheTEACO addenduffi shall also provide that the

469 obligation of the board Hith respect to all TEACO addenda shall

470 not e}weed an affiount equal to tHO tiffies the difference bet\ieen

471 the industry retention level calculated under paragraph (2) (e)

472 and the $3 billion, $4 billion, or $5 billion industry TEACO

473 retention level options actually selected, but in no event ffiay

474 the board's obligation eHceed the actual claiffis paying capacity

475 of the fund plus the additional capacity created in paragraph

476 (g). If the actual claiffis paying capacity and the additional
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477 capacity created under paragraph (g) fall short of the board's

478 Dbligations under the reimbursement contract, eaeh insurer's

479 share of the fund's capacity shall be prorated based on the

480 premium an insurer pays for its mandatory reimbursement coverage

481 and the premium paid for its optional TEACO coverage as each

482 such premium bears to the total premiums paid to the fund times

483 the available capacity.

484 5. The priorities, schedule, and method of reimbursements

485 under the TEACO addendum shall be the same as provided under

486 subsection (4).

487 6. A TEACO insurer's mmdmum reimbursement for a single

488 event shall be equal to the product of multiplying its mandatory

489 FIICF premium by the difference beb/een its FIICF retention

490 multiple and its TEACO retention multiple under the TEACO option

491 selected and by the coverage selected under paragraph (4) (b),
.

492 plus an additional 5 percent for loss adj ustment enpenses. A

493 TEACO insurer's mmdffiUm reimbursement under the TEACO option

494 selected for a TEACO insurer's two largest events shall be twice

495 its manimum reimbursement for a single event.

496

497

(f) TEACO reimbursement premiums.

1. Each TEACO insurer shall pay to the fund, in the manner

498 and at the time provided in the reimbursement contract for

499 payment of reimbursement premiums, a TEACO reimbursement premium

500 calculated as specified in this paragraph.

501 2. The insurer's TEACO reimbursement premium associated

502 ,lith the $3 billion retention option shall be equal to 85

503 percent of a TEACO insurer's maniffiUm reimbursement for a single

504 event as calculated under subparagraph (e)6. The TEACO
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505 reimbursement premium assoeiated \lith the :j;4 billion retention

506 option shall be equal to 80 pereent of a TEACO insurer's maJdmum

507 reimbursement for a single event as ealculated under

508 subparagraph (e)6. The TEACO premium associated \lith the :j;5

509 billion retention option shall be equal to 75 percent of a TEACO

510 insurer's manimum reimbursement for a single event as calculated

511 under subparagraph (e) 6.

512 (g) Effect on claims paying capacity of the fund. For the

513 contract term cOFRFRencing June 1, 2007, the contract year

514 cOFRFRencing June 1, 2008, and the contract term beginning June 1,

515 2009, the program created by this subsection shall increase the

516 claims paying capacity of the fund as provided in subparagraph

51 7 (4) (c) 1. by an amount equal to tr.w times the difference bet'Vi'een

518 the industry retention level calculated under paragraph (2) (e)

519 and the :j;3 billion industry TEACO retention level specified in

520 sub subparagraph (d)4.a. The additional capacity shall apply

521 only to the additional coverage provided by the TEACO option and

522 Dhall not othenlTise affect any insurer's reimbursement from the

523 fund.

524 Section 3. Subsection (5) of section 627.062, Florida

525 Statutes, is amended to read:

526 627.062 Rate standards.-

527 (5) With respect to a rate filing involving coverage of

528 the type for which the insurer is required to pay a

529 reimbursement premium to the Florida Hurricane Catastrophe Fund,

530 the insurer may fully recoup in its property insurance premiums

531 any reimbursement premiums paid to the fund, together with

532 reasonable costs of other reinsurance, including reinsurance
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533 purchased solely to insure against potential deficits within the

534 fund which the most recent estimate made pursuant to s.

535 215.555(4) (c)2. predicts would be funded through revenue bonds

536 issued under s. 215.555 (6)} hmvever, enoept as othenlise

537 provided in this seotion, the insurer may not reooup reinsuranoe

538 costs that duplioate ooverage provided by the fund. An insurer

539 may not recoup more than 1 year of reimbursement premium at a

540 time. Any under-recoupment from the prior year may be added to

541 the following year's reimbursement premium, and any over-

542 recoupment must be subtracted from the following year's

543 reimbursement premium.

544 Section 4. Subsection (5) of section 627.0629, Florida

545 Statutes, is amended to read:

546 627.0629 Residential property insurance; rate filings.-

547 (5) In order to provide an appropriate transition period,

548 an insurer may implement an approved rate filing for residential

549 property insurance over a period of years. Such insurer must

550 provide an informational notice to the office setting out its

551 schedule for implementation of the phased-in rate filing. The

552 insurer may include in its rate the actual cost of private

553 market reinsurance that corresponds to available coverage of the

554 Temporary Increase in Coverage Limits, TICL, from the Florida

555 Hurricane Catastrophe Fund. The insurer may also include the

556 cost of reinsurance to replace the TICL reduction implemented

557 pursuant to s. 215.555 (16) (d) 9. 215.555 (17) (d) 9. However, this

558 cost for reinsurance may not include any expense or profit load

559 or result in a total annual base rate increase in excess of 10

560 percent.
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561 Section 5. Except as otherwise expressly provided in this

562 act, this act shall take effect upon becoming a law.
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SUMMARY ANALYSIS

The bill addresses various inventory, sales, lease, and reporting requirements applicable to state-owned and
state-leased property. The bill:

• Revises reporting requirements applicable to the annual inventory of state-owned facilities.
• Requires the Division of State Lands in the Department of Environmental Protection (DEP) to consider

a comparable sales analysis or a broker's opinion of value, as opposed to an appraisal, when
determining the sale price of lands determined to be surplus if such property has an estimated value of
$500,000 or less.

• Provides and revises various reporting and notice requirements applicable to surplus property.
• Requires state agencies, state universities, and Florida colleges to submit a business plan for the

proposed use of a bUilding or parcel determined to be surplus.
• Defines terms.
• Modifies requirements applicable to notices relating to the occupation of state-owned and state-leased

facilities.
• Authorizes the Department of Management Services (OMS) to direct a state agency to occupy or

relocate to space in any state-owned office building.
• Permits OMS to implement renovations or construction that more efficiently use state-owned buildings,

if authorized by law.
• Requires OMS to include the strategic leasing plan in the annual master leasing report, and directs

OMS to submit the report by October 1 of each year.
• Requires the leasing report to contain recommendations for using capital improvement funds to

implement the consolidation of state agencies into state-owned office buildings.
• Requires OMS to procure services of tenant brokers, and provides when a state agency mayor must

use the services of a tenant broker.
• Subjects the Department of Transportation to OMS' leasing procedures as established by rule.
• Removes the authorization for an agency to negotiate a replacement lease with the lessor if that

agency determines that it is in its best interest to remain in the space it currently occupies.
• Authorizes OMS to approve emergency acquisition of space without competitive bids under certain'

conditions.
• Revises energy performance analysis requirements.

The bill is likely to have a minimal fiscal impact on state agencies. It is anticipated that the provisions of the bill
will be handled within existing agency resources.

The bill has an effective date of July 1, 2013, except as otherwise provided.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h1145b.GOAS.DOCX
DATE: 4/8/2013



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Inventory of Facilities and Real Property

Background

State-owned and State-leased Facilities
Current law requires the Department of Management Services (OMS) to develop and maintain an
automated inventory of all facilities1 owned, leased, rented, or otherWise occupied or maintained by any
agency of the state, the judicial branch, or the water management districts. OMS must use the data for
determining maintenance needs and conducting strategic analyses.2

For assessing needed repairs and renovations of facilities, OMS must update its inventory with
condition information for facilities of 3,000 square feet or more, and the inventories must record
acquisitions of new facilities and significant changes in existing facilities as they occur. OMS must
provide each agency and the judicial branch with the most recent inventory applicable to that agency or
to the judicial branch.3

.Each agency and the judicial branch must report significant changes in the inventory as they occur.
Items relating to the condition and life-cycle cost of a facility must be updated at least every five years.4

OMS must publish a complete report detailing this inventory every three years, and must publish an
annual update of the report.5

State-owned Real Property
In 2010, the Legislature required the Department of Environmental Protection (DEP) to create,
administer, and maintain a comprehensive system for all state lands and real property leased, owned,
rented, and otherwise occupied or maintained by any state agency, by the judicial branch, and by any
water management district.6 The comprehensive state-owned real property system must allow the
Board of Trustees of the Internal Improvement Trust Fund to perform its statutory responsibilities and
the Division of State Lands in DEP to conduct strategic analyses and prepare annual valuation and
disposition analyses and recommendations for all state real property assets.7

The division must annually submit a report that lists the state-owned real property recommended for
disposition, including a report by OMS of surplus buildings recommended for disposition. The report
must include specific information that documents the valuation and analysis process used to identify
the specific state-owned real property recommended for disposition.8

DEP and OMS are implementing the Florida State Owned Lands and Records Information System,
designed with two main components:

• Facility Information Tracking System (FITS); and
• Lands Information Tracking System (L1TS).

1 Section 216.0152(1), F.S., defines the term "facility" to mean buildings, structures, and building systems, but does not include
transportations facilities of the state transportation system.
2 Section 216.0152(1), F.S.
3 Section 216.0152(2), F.S.
4 Id.
5 Section 216.0152(3), F.S.
6 Chapter 2010-280, L.O.F.; codified as s. 216.0153, F.S.
7 Section 216.0153(1), F.S.
8 Section 216.0153(3), F.S.
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The FITS component is now operational and is designed to give agencies an online interface to record
data on state-owned facilities, as well as provide the mechanism for agencies' annual identification and
reporting of properties that are candidates for disposition.9

Effect of the Bill
The bill revises s. 216.0152, F.S., to require:

• By July 1 of each year, the·Board of Governors of the State University System and DEP to
provide to DMS an inventory of all state university and community college facilities.

• By October 1 of each year, DMS and DEP to publish a complete report of the inventory of all
state-owned facilities, including the inventories of the Board of Governors, the Department of
Education, and the Department of Transportation, excluding the transportation facilities of the
state transportation system. The report must include the report on state-owned real property
recommended for disposition.

The bill clarifies that deeds may be signed by agents of the Board of Trustees of the Internal
Improvement Trust Fund.

Surplus of State-Owned Lands

Background
The Board of Trustees of the Internal Improvement Trust Fund (board) is authorized and directed to
administer all state-owned lands. The board is responsible for the creation of an overall and
comprehensive plan of development concerning the acquisition, management, and disposition of state­
owned lands so as to ensure maximum benefit and use.10

The board must determine which lands, the title to which is vested in the board, may be surplused.11

The sale price of land determined to be surplus must be determined by DEP's Division of State Lands
(division) and must take into consideration an appraisal if the property if the estimated value is over
$100,000. At the discretion of the division, a second appraisal may be required if the value is
aetermined to be equal or greater than $1 million. All property less than $100,000 may be valued by a
comparable sales analysis or a broker's opinion of value.12

Before a building or parcel of land is offered for lease, sublease, or sale to a local or federal unit of
government or a private party, it must first be offered for lease to state agencies, state universities, and
community colleges, with a priority consideration given to state universities and community colleges.
Once a state agency, county, or local government has requested the use of surplus property, it ha§ six
months to secure the property under lease.13

Effect of the Bill
The bill requires the division to consider a comparable sales analysis or a broker's opinion of value, as
opposed to an appraisal, when determining the sale price of lands determined to be surplus if such
property has an estimated value of $500,000 or less, instead of $100,000 or less. It permits the division
to obtain a second appraisal regardless of the value of the surplus property.

9 Information available at:
http://www.dms.myflorida.com/business_operations/real_estate_development_management/facilities_management/facilities_inventor
y tracking_system.....fits (last visited March 23,2013).
10Section 253.03(7)(a), F.S.
II For conservation lands, the board must make a determination that the lands are no longer needed for conservation purposes and may
dispose of them by an affirmative vote ofat least three members. In the case ofa land exchange involving the disposition of
conservation lands, the board must determine by an affirmative vote ofat least three members that the exchange will result in a net
positive conservation benefit. For all other lands, the board must make a determination that the lands are no longer needed and may
dispose ofthem by an affirmative vote of at least three members. Section 253.034(6), F.S.
12 Section 253.034(6)(g), F.S.
13 Section 253.03(15), F.S.
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The bill requires parcels with a market value of over $500,000 to initially be offered for sale by
competitive bid. Parcels that are not sold by competitive bid, and parcels with a market value of
$500,000 or less, may be sold by any reasonable means, including through real estate services,
auction, negotiated direct sales, or other appropriate services.

}'he bill decreases the time a state agency, county, or local government has to secure surplus property
under lease from six months to 90 days after being notified that it may use such property.

Before a building or parcel of land is offered for lease, sublease, or sale to a local or federal unit of
government or a private party, it must first be offered for lease to state agencies, state universities, and
Florida colleges. The bill makes the offer for lease contingent upon the submission of a business plan,
within 60 days after the offer, for the proposed use of the building or parcel. The business plan must, at
a minimum, include the proposed use, the cost of renovation, the replacement cost for a new building
for the same proposed use, a capital improvement plan for the building, evidence that the bUilding or
parcel meets an existing need that cannot be otherwise met, and other criteria developed by OEP rule.
The business plan must be submitted for review and approval by the board or its designee regarding
the intended use of the building or parcel of land before approval of a lease. The board or its designee
must compare the appraised value of the building or parcel to any submitted business plan for
proposed use of the bUilding or parcel to determine if the transfer or sale is in the best interest of the
state.

State Agency Leasing

Background

Leasing and DMS Authority
Current law provides the statutory authority for OMS to manage and operate the Florida Facilities Pool
and specifies the oversight role OMS has in the leasing of privately owned space.14

A state agency mal not lease a building unless prior approval of the lease conditions and the need is
provided by OMS.1 For a lease of less than 5,000 square feet, a state agency must notify OMS at
least 30 days before the execution of the lease. OMS must review the lease and determine whether
suitable space is available in a state-owned building located in the same geographic region. 16

Except for emergency space needs,17 no state agency may enter into a lease as lessee for the use of
5,000 square feet or more of space in a privately owned building except upon advertisement for and
receipt of competitive solicitations.18 While OMS is responsible for prior approval of lease terms for
leases over 5,000 square feet, the lease is executed between the landlord and the agency.

Current law requires OMS to promulgate rules to provide procedures for: soliciting and accepting
competitive proposals for leased space of 5,000 square feet or more in privately owned buildings;
evaluating the proposals received; exempting from competitive bidding requirements any lease for
which the purpose is the provision of care and living space for persons or emergency space needs as;
and securing at least three documented quotes for a lease that is not required to be competitively bid.19

14 See ss. 255.248-255.25, F.S.
15 Section 255.25(2)(a), F.S.
16 Section 255.25(2)(b), F.S.
17 Section 255.25(10), F.S., provides that DMS may approve emergency acquisition of space without competitive bids if existing state­
owned or state-leased space is destroyed or rendered uninhabitable by an act ofGod, fire, malicious destruction, or structural failure,
or by legal action, ifthe chief administrator ofthe state agency or designated representative certifies that no other agency-controlled
space is available to meet this emergency need, but in no case shall the lease for such space exceed 11 months.
18 Section 255.25(3)(a), F.S. The size at which a leased space must be competitively bid was raised in 1990 from 2,000 square feet to
3,000 square feet by s. 3, chapter 90-224, L.O.F., and raised in 1999 to 5,000 square feet by s. 22, chapter 99-399, L.O.F.
19 Section 255.249(4), F.S.
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In 2007, the Legislature granted OMS the authority to contract for a tenant broker or real estate
consultant to assist with carrying out its responsibilities and required OMS to submit an annual master
leasing report to the Legislature. The report must contain analyses and other information on the status
of state-owned facilities and private sector leased space. To assist OMS in preparing the report, state
agencies must provide projected requirements for leased space based on active and planned full-time
employee data, lease-expiration schedules for each geographic region of the state, and opportunities
for consolidating operations, as well as costs relating to occupancy and relocation.20

Legislative Direction on Leased Space
In 2009, the Legislature directed OMS to compile a list of all state-owned surplus real property that has
a value greater than $1,000 in order to determine potential cost savings and revenue opportunities from
the sale or lease of assets, identify current contracts for leased office space in which the leased space
is not fully used or occupied, and include a plan for contract renegotiation or subletting unoccupied
space.21 OMS subsequently reported22 the following regarding space leased by state agencies:

• There are 566 private leases with 1.3 million square feet in potential excess space.
• More than 500,000 square feet of potential excess space is in Leon County.
• There are 276 leases with potential excess space with terms of 24 months or less.
• Eighty percent of the leases have less than 2,500 square feet of potential excess space.

In 2011, OMS was directed to use the services of a tenant broker to renegotiate all leases over 150,000
square feet,23 and report to the Legislative Budget Commission the projected savings, implementation
costs, and recommendations for leases to terminate.

In 2012, OMS and other agencies were directed to use tenant broker services to renegotiate or
reprocure all private lease agreements expiring between July 1, 2013, and June 30, 2015, in order to
achieve a reduction in costs in future years.24 OMS incorporated this initiative into its 2012 Master
Leasing Report and used tenant broker services to explore the possibilities of co-location, to review the
space needs of each agency, and to review the length and terms of potential renewals or
renegotiations. OMS was directed to provide a report by March 1, 2013, which lists each lease contract
for private office or storage space, the status of renegotiations, and the savings achieved. According to
the Lease Renegotiation Stats Report released by OMS,25 renegotiations since JUly 1, 2011, have
resulted in a projected reduction in lease costs of $25.1 million and a net reduction of 709,296 square
feetfor fiscal years 2011-12 and 2012-13.

Energy Performance and Reporting
The "Florida Energy Conservation and Sustainable Buildings Act,,26 creates duties for agencies and
OMS with regards to energy efficiency in buildings leased and owned by the state.

Section 255.252(4), F.S., encourages agencies to consider shared savings financing of energy­
efficiency and conservation projects, using contracts that split the resulting savings for a specified
period of time between the state and the vendor. Such energy contracts may be funded from the
operating budget.

Section 255.254, F.S., requires OMS to evaluate life-cycle costs based on sustainable bUilding ratings
for all leased or newly constructed facilities. Agencies must perform an energy performance analysis for
all leased facilities larger than 5,000 square feet. The energy performance analysis must project
forward through the term of the proposed lease the annual energy consumption and cost of the major

20 Section 255.249(3), F.S.
21 Chapter 2009-15, L.O.F.
22 DMS' Interim Report to the Legislature, State ofFlorida Surplus Real Estate andPrivate Lease Renegotiation Plan, March 3, 2009.
23 Section 76, Chapter 2011-47, L.O.F.
24 Section 23, Chapter 2012-119, L.O.F.
25 Supra. at Fn. 9.
26 Sections 255.251-255.2575, F.S.
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energy-consuming systems and the analysis must be based on actual expenses. Potential leases may
only be made where there is a showing that the energy costs incurred by the state are minimal "
compared to available like facilities. A lease agreement for any building leased by the state from a
private sector entity must include provisions for monthly energy use data to be collected and submitted
monthly to OMS by the owner of the building.

Section 255.257, F.S., requires all agencies to collect energy consumption and cost data for all state­
owned and metered state-leased facilities of 5,000 square feet and larger, and report all such data to
OMS.

Consultants' Competitive Negotiation Act
The Consultants' Competitive Negotiation Act (CCNA)27 is used by public entities for the acquisition of
professional architectural, engineering, landscape architectural, or surveying and mapping services in
construction, rehabilitation, or renovation activities. The CCNA must be used when professional
services on a project for which the basic cost of construction, as estimated by the agency, will exceed
$325,000, or for planning or study activity where compensation exceeds $35,000. The CCNA process
generally involves a competitive selection process, in which compensation is not considered, followed
by a competitive negotiation process, during which compensation is determined.

Effect of the Bill
As used in ss. 255.248-255.25, F.S., the bill defines the terms:

• "Managing agency" as an agency that serves as the title entity or that leases property from the
Board of Trustees of the Internal Improvement Trust Fund for the operation and maintenance of
a state-owned office building; and

• "Tenant broker" as a private real estate broker or brokerage firm licensed to do business in this
state and under contract with the department to provide real estate transaction, portfolio
management, and strategic planning services for state agencies.

The bill requires an agency that intends to terminate a lease of privately owned space before the
expiration of its base term to notify OMS 90 days before termination.

OMS may direct a state agency to occupy or relocate to space in any state-owned office building,
including all state-owned space identified in the Florida State-Owned Lands and Records Information
System managed by OEP.

The bill authorizes OMS to implement renovations or construction that more efficiently use state-owned
buildings, if expressly authorized by the General Appropriations Act and if such renovations or
construction are in the best interest of the state. Such use of tenant-improvement funds applies only to
state-owned buildings, and all expenditures must be reported by OMS in the master leasing report.

The bill requires OMS to include the strategic leasing plan in the annual master leasing report, and
directs OMS to submit the report to the Executive Office of the Governor and the Legislature by October
1 of each year instead of September 15. OMS must include in the leasing report recommendations for
using capital improvement funds to consolidate state agencies into state-owned office buildings.

For purposes of complying with the annual reporting requirements in current law, the bill allows a state
agency to use the services of a tenant broker when preparing information that must be furnished to
OMS such as agency programs that affect the need for or use of space by that agency, reviews of
lease-expiration schedules for each geographic area, active and planned full-time equivalent data, and
business case analyses related to consolidation plans by an agency.

The bill also requires a title entity or managing agency to report to OMS any vacant or underutilized
space for all state-owned office buildings and any restrictions that apply to any other agency occupying

27 Section 287.055, F.S.
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the vacant or underutilized space. The title entity or managing agency must notify OMS of any
significant changes to its occupancy for the coming fiscal year.

The bill revises OMS' rulemaking authority to allow it to address state agency use of space identified in
the Florida State-Owned Lands and Records Information System.

A state agency must notify OMS at least 90 days before the execution of a lease of less than 5,000
square feet, including a lease for nominal or no consideration. OMS must determine if suitable space is
available in a state-owned or state-leased building in the same geographic region. If OMS determines
that the lease is not in the best interests of the state, it must notify in writing the agency proposing the
Jease, the Governor, the President of the Senate, and the Speaker of the House of Representatives.

The bill subjects the Department of Transportation to OMS's leasing procedures as established by rule.

The bill removes the authorization for an agency to negotiate a replacement lease with the lessor if that
agency determines that it is in its best interest to remain in the space it currently occupies.

The bill requires OMS to procure term contracts for tenant broker services. OMS may contract with,
multiple tenant brokers for such services. In addition, agencies must use the services of a tenant broker
to assist with a lease action undertaken by the agency, with the exception of leases between
governmental entities.

The bill requires a lessor to provide OMS with documentation that a facility meets all uniform firesafety
standards of the State Fire Marshal, and prohibits the state from taking occupancy without the Division
of the State Fire Marshal's final approval.

The bill provides that s. 255.25, F.S., applies to leases for nominal or no consideration.

The bill authorizes OMS to approve emergency acquisition of space without competitive bids if an
agency head certifies in writing that there is an immediate danger to the public health, safety, or
welfare, or if other substantial loss to the state requires emergency action, and if the chief administrator
of the state agency or the chief administrator's designated representative certifies in writing that no
other agency-controlled space is available to meet this emergency need. Such lease may not exceed
11 months.

The bill provides that a vendor for an energy contract may be selected in accordance with s. 287.055,
F.S., which is the Consultants' Competitive Negotiation Act.

The bill requires that an energy performance analysis that calculates the total annual energy
consumption and energy costs be performed for leased facilities larger than 2,000 square feet. The
analysis also must compare the energy performance of the proposed lease to similar facilities. A lease
may not be finalized until the energy performance analysis has been approved by OMS. The bill
removes the requirement of a showing that that the energy costs incurred by the state are minimal
compared to available like facilities. The bill repeals the requirement that a lease agreement for any
building leased by the state from a private sector entity must include provisions for monthly energy use
data to be collected and submitted monthly to OMS by the owner of the building.

The bill requires each state agency to collect data on energy consumption and cost for each state­
owned and state-leased facility.

Effective Date

The bill provides an effective date of July 1, 2013, except as otherwise expressly provided in the bill.
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B. SECTION DIRECTORY:

Section 1 amends s. 216.0152, F.S., revising provisions relating to the update of an inventory of certain
facilities needing repairs or innovation maintained by OMS and revising provisions relating to a report
detailing an inventory of state-owned facilities

Section 2 amends s. 253.031, F.S., clarifying that deeds may be signed by agents of the Board of
Trustees of the Internal Improvement Trust Fund.

Section 3 amends s. 253.034, F.S., revising provisions relating to decisions by the board to surplus
lands, revising the valuation of lands that are subject to certain requirements and requiring state entities
to submit a business plan if a building or parcel is offered for use to the entity.

Section 4 amends s. 255.248, F.S., defining the terms "managing agency" and "tenant broker".

Section 5 amends s. 255.249, F.S., revising the responsibilities of OMS with respect to state-owned
bUildings, prohibiting a state agency from leasing space in a private bUilding under certain
circumstances, requiring an agency to notify OMS of an early termination of a lease within a certain
timeframe, authorizing the department to direct state agencies to occupy space in a state-owned
bUilding, authorizing OMS to implement renovations in order to more efficiently use state-owned
buildings, revising the contents of the master leasing report, authorizing state agencies to use the
services of a tenant broker to provide certain information to OMS, requiring the title entity or managing
agency to report any vacant or underutilized space to the department, and authorizing OMS to adopt
additional rules.

Section 6 amends s. 255.25, F.S., deleting an exemption that allows an agency to negotiate a
replacement lease under certain circumstances, and requiring a state agency to use a tenant broker to
assist with lease actions.

Section 7 amends s. 255.252, F.S., specifying that a vendor for certain energy efficiency contracts must
be selected in accordance with state procurement requirements.

Section 8 amends s. 255.254, F.S., revising provisions relating to requirements for energy performance
analysis for certain buildings.

Section 9 amends s. 255.257, F.S., requiring all state-owned facilities to report energy consumption
and cost data.

Section 10 amends s. 110.171, F.S., conforming cross-references.

Section 11 amends s. 985.682, F.S., conforming cross-references.

Section 12 provides an effective date of July 1, 2013, unless otherwise specified in the bill.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

See FISCAL COMMENTS.

2. Expenditures:

The bill is likely to have a minimal fiscal impact on state agencies. It is anticipated that the
provisions of the bill will be handled within existing agency resources.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may increase state agency business for tenant brokers.

D. FISCAL COMMENTS:

Agencies may incur insignificant costs associated with the requirement to use a tenant broker to assist
with a lease action undertaken by the agency. However, the use of such tenant brokers will likely
realize cost savings for the state. In fiscal years 2011-12 and 2012-13, state agencies saved a total of
$25.1 million in savings by utilizing the tenant brokers to renegotiate existing leases or to procure new
leases28

• The savings from using tenant brokers should be greater than the associated costs. Any
fiscal impact will be handled within existing agency resources.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
an action requiring the expenditure of funds; reduce the authority that counties or municipalities have
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill provides rulemaking authority to DEP to develop criteria that must be included in the business
plan required by s. 253.034(15), F.S.

The bill revises OMS' rulemaking authority under s. 255.249, F.S., to allow it to address state agency
use of space identified in the Florida State-Owned Lands and Records Information System.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Other Comments:
The bill authorizes. OMS to direct a state agency to occupy or relocate to space in any state-owned
office building, including all state-owned space identified in the Florida State-Owned Lands and
Records Information System managed by DEP. It is unclear what standards, if any, would apply to
OMS issuing such a direction.

28 Agency Lease Cost Savings Snapshot for March 29, 2013:
http://www.dms.myflorida.com/content!download/90278/515097/versionil/file/Agency+CosHSaving+Summary+3-27-13 .pdf
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Drafting Issues:
"Lease action" is not defined in the bill. It is therefore unclear precisely when the requirement that an
agency use a tenant broker would apply.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

On March 27, 2013, the Government Operations Subcommittee adopted two amendments to House Bill
1145 and reported the bill favorably as a committee substitute.

The committee substitute removes the requirement that the Department of Transportation provide ~n

inventory of transportation facilities to DMS and DEP; restores the size of a lease that triggers a
competitive bid requirement from 2,000 square feet to 5,000 square feet; restores the size threshold for
the applicability of certain notice and procedural requirements for state leases from 2,000 square feet to
5,000 square feet; removes the authority for DMS to charge fees directly to state employees for the use
of parking facilities.

This analysis is drafted to the committee substitute as passed by the Government Operations
Subcommittee.

STORAGE NAME: h1145b.GOAS.DOCX
DATE: 4/8/2013

PAGE: 10



FLORIDA

CS/HB 1145

H 0 USE o F REPRESENTATIVES

2013

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A bill to be entitled

An act relating to state-owned or state-leased space;

amending s. 216.0152, F.S.; revising provisions

relating to the update of an inventory of certain

facilities needing repairs or innovation maintained by

the Department of Management Services; revising

provisions relating to a report detailing an inventory

of state-owned facilities; amending s. 253.031, F.S.;

clarifying that deeds may be signed by agents of the

Board of Trustees of the Internal Improvement Trust

Fund; amending s. 253.034, F.S.; revising provisions

relating to decisions by the board to surplus lands;

revising the valuation Of lands that are subject to

certain requirements; requiring state entities to

submit a business plan if a building or parcel is

offered for use to the entity; amending s. 255.248,

F.S.; defining the terms "managing agency" and "tenant

broker"; amending s. 255.249, F.S.; revising the

responsibilities of the Department of Management

Services with respect to state-owned buildings;

prohibiting a state agency from leasing space in a

private building under certain circumstances;

requiring an agency to notify the department of an

early termination of a lease within a certain

timeframe; authorizing the department to direct state

agencies to occupy space in a state-owned building;

authorizing the department to implement renovations in

order to more efficiently use state-owned buildings;
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29 revising the contents of the master leasing report;

30 authorizing state agencies to use the services of a

31 tenant broker to provide certain information to the

32 department; requiring the title entity or managing

33 agency to report any vacant or underutilized space to

34 the department; authorizing the department to adopt

35 additional rules; amending s. 255.25, F.S.; deleting

36 an exemption that allows an agency to negotiate a

37 replacement lease under certain circumstances;

38 ~ requiring a state agency to use a tenant broker to

39 assist with lease actions; amending s. 255.252, F.S.;

40 specifying that a vendor for certain energy efficiency

41 contracts must be selected in accordance with state

42 procurement requirements; amending s. 255.254, F.S.;

43 revising provisions relating to requirements for

44 energy performance analysis for certain buildings;

45 amending 255.257, F.S.; requiring all state-owned

46 facilities to report energy consumption and cost data;

47 amending ss. 110.171 and 985.682, F.S.; conforming

48 cross-references; providing effective dates.

49

50 Be It Enacted by the Legislature of the State of Florida:

51

52 Section 1. Section 216.0152, Florida Statutes, is amended

53 to read:

54 216.0152 Inventory of state~owned facilities or state-

55 occupied facilities.-

56 (1) The Department of Management Services shall develop
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57 and maintain an automated inventory of all facilities owned,

58 leased, rented, or otherwise occupied or maintained by a state

59 afly agency of the state, the judicial branch, or the water

60 management districts. The inventory data shall be provided

61 annually by July 1 by the owning or operating agency in a format

62 prescribed by the department and must shall include the

63 location, occupying agency, ownership, size, condition

64 assessment, valuations, operating costs, maintenance record,

65 age, parking and employee facilities, building uses, full-time

66 equivalent occupancy, known restrictions or historic

67 designations, leases or subleases, associated revenues, and

68 other information as required £y ±fi-a rule adopted by the

69 department. The department shall use this data for determining

70 maintenance needs, conducting strategic analyses, including, but

71 not limited to, analyzing and identifying candidates for

72 surplus, valuation, and disposition, and life-cycle cost

73 evaluations of the facility. Inventory data shall be provided to

74 the departffient on or before July 1 of each year by the owning or

75 operating agency in a forffiat prescribed by the departffient. The

76 inventory need not include a condition assessment or maintenance

77 record of facilities not owned by a state agency, the judicial

78 branch, or a water management district. The term "facility," as

79 used in this section, means buildings, structures, and building

80 systems, but does not include transportation facilities of the

81 state transportation system.

82 ~ For reporting purposes, the Department of

83 Transportation shall develop and maintain an inventory of the

84 transportation facilities of the state transportation system.
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85 The Department of Transportation shall also identify and dispose

86 of surplus property pursuant to SSe 337.25 and 339.04.

87 (b) The Board of Governors of the state University System

88 and the Department of Education, respectively, shall develop and

89 maintain an inventory, in the manner prescribed by the

90 Department of Management Services, of all state university and

91 community college facilities and, by July 1 of each year,

92 provide this inventory shall fRake the data available in a format

93 acceptable to the Department of Management Services. By Hareh

94 15, 2011, the departfRent shall adopt rules pursuant to SSe

95 120.536 and 120.54 to administer this section.

96 (2) For the purpose of assessing needed repairs and

97 - renovations of facilities, the DepartfRent of HanagefRent Services

98 shall update its inventory with condition information for

99 facilities of 3,000 square feet or fRore and cause to be updated

100 the other inventories required by subsection (1) at least once

101 every 5 years, but the inventories shall record acquisitions of

102 new facilities and significant changes in existing facilities as

103 they occur. The DepartfRent of HanagefRent Services shall provide

104 each agency and the judicial branch with the fRost recent

105 inventory applicable to that agency or to the judicial branch.

106 Each agency and the judicial branch shall, in the fRanner

107 prescribed by the DepartfRent of ManagefRent Services, report

108 significant changes in the inventory as they occur. ItefRs

109 relating to the condition and life oyole cost of a facility

110 shall be updated at least every 5 years.

111 ~~ The Department of Management Services and the

112 Department of Environmental Protection shall, by October 1 of
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113 each year, every 3 years, publish a complete report detailing

114 the~ inventory of all state-owned facilities, including the

115 inventories of the Board of Governors of the State University

116 System, the Department of Education, and the Department of

117 Transportation, excluding the transportation facilities of the

118 state transportation system. The annual report of state-owned

119 real property recommended for disposition required under s.

120 216.0153 must be included in this report and shall publish an

121 annual update of the report. The departffient shall furnish the

122 updated report to the Euecutive Office of the Governor and the

123 Legislature no later than September 15 of each year.

124 (3) The Department of Management Services shall adopt

125 rules to administer this section.

126 Section 2. Subsection (8) of section 253.031, Florida

127 Statutes, is amended to read:

128 253.031 Land office; custody of documents concerning land;

129 moneys; plats.-

130 (8) The board shall keep a suitable seal of office. An

131 impression of this seal shall be made upon the deeds conveying

132 lands sold by the state, by the Board of Education, and by the

133 Board of Trustees of the Internal Improvement Trust Fund of this

134 state; and all such deeds shall be personally signed by the

135 officers or trustees or their agents as authorized under s.

136 253.431, making the same and impressed with the~ seal and

137 are shall be operative and valid without witnesses to the

138 execution thereof; and the impression of such seal on any such

139 deeds entitles shall entitle the same to record and to be

140 received in evidence in all courts.
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151
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158

159

160

161
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163

164

165

166

167

168

Section 3. Subsections (6) and (15) o~ section 253.034,

Florida Statutes, are amended to read:

253.034 State-owned lands; uses.-

(6) The Board of Trustees of the Internal Improvement

Trust Fund shall determine which lands, the title to which is

vested in the board, may be surplused. For conservation lands,

the board shall determine whether make a determination that the

lands are no longer needed for conservation purposes and may

dispose of them by an affirmative vote of at least three

members. In the case of a land exchange involving the

disposition of conservation lands, the board must determine by

an affirmative vote of at least three members that the exchange

will result in a net positive conservation benefit. For all

other lands, the board shall determine whether make a

determination that the lands are no longer needed and may

dispose of them by an affirmative vote of at least three

members.

(a) For the purposes of this subsection, all lands

acquired by the state before prior to July 1, 1999, using

proceeds from ~ Preservation 2000 bonds, the Conservation and

Recreation Lands Trust Fund, the Water Management Lands Trust

Fund,. Environmentally Endangered Lands Program, and the Save Our

Coast Program and titled to the boardT which lands are

identified as core parcels or within original project boundaries

are, shall be deemed to have been acquired for conservation

purposes.

(b) For any lands purchased by the state on or after July

1, 1999, before a determination shall be made by the board prior
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169 te acquisition, the board must determine which as to those

170 parcels must that shall be designated as having been acquired

171 for conservation purposes. Me Lands acquired for use by the

172 Department of Corrections, the Department of Management Services

173 for use as state offices, the Department of Transportation,

174 except those specifically managed for conservation or recreation

175 purposes, or the State University System or the Florida

176 Community College System may not shall be designated as having

177 been purchased for conservation purposes.

178 (c) At least every 10 years, as a component of each land

179 management plan o~ land use plan and in a form and manner

180 prescribed by rule by the board, each manager shall evaluate and

181 indicate to the board those lands that are not being used for

182 the purpose for which they were originally leased. For

183 conservation lands, the council shall review and shall recommend

184 to the board whether such lands should be retained in public

185 ownership or disposed of by the board. For nonconservation

186 lands, the division shall review such lands and shall recommend

187 to the board whether such lands should be retained in public

188 ownership or disposed of by the board.

189 (d) Lands owned by the board which are not actively

190 managed by any state agency or for which a land management plan

191 has not been completed pursuant to subsection (5) must shall be

192 reviewed by the councilor its successor for its recommendation

193 as to whether such lands should be disposed of by the board.

194 (e) Before Prior to any decision by the board to surplus

195 lands, the Acquisition and Restoratlon Council shall review and

196 make recommendations to the board concerning the request for
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197 surplusing. The council shall determine whether the request for

198 surplusing is compatible with the resource values of and

199 management objectives for such lands.

200 (f) In reviewing lands owned by the board, the council

201 ~ shall consider whether such lands would be more appropriately

202 owned or managed by the county or other unit of local government

203 in which the land is located. The council shall recommend to the

204 board whether a sale, lease, or other conveyance to a local

205 government would be in the best interests of the state and local

206 government. The provisions of this paragraph in no way limit the

207 provisions of ss. 253.111 and 253.115. Such lands shall be

208 offered to the state, county, or local government for a period

209 of 45 days. Permittable uses for such surplus lands may include

210 public schools; public libraries; fire or law enforcement

211 substations; governmental, judicial, or recreational centers;

212 and affordable housing meeting the criteria of s. 420.0004(3).

213 County or local government requests for surplus lands shall be

214 expedited throughout the surplusing process. If the county or

215 local government does not elect to purchase such lands in

216 accordance with s. 253.111, ~ any surplusing determination

217 involving other governmental agencies shall be made when~

218 the board decides deeiding the best public use of the lands.

219 Surplus properties in which governmental agencies have expressed

220 no interest must shall then be available for sale on the private

221 market.

222 (g)~ The sale price of lands determined to be surplus

223 pursuant to this subsection and s. 253.82 shall be determined by

224 the division, which shall consider and shall take into
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225 consideration an appraisal of the property, or, if wftea the

226 estimated value of the land is $500,000 or less than $100,000, a

227 comparable sales analysis or a broker's opinion of value. If the

228 appraisal referenced in this paragraph yields a value equal to

229 or greater than $1 million, The division, in its sole

230 discretion, may require a second appraisal. The individual or

231 entity that requests requesting to purchase the surplus parcel

232 shall pay all appraisal costs associated with determining the

233 property's value, if any.

234 1.~ A written valuation of land determined to be

235 surplus pursuant to this subsection and s. 253.82, and related

236 documents used to form the valuation or which pertain to the

237 valuation, are confidential and exempt from s. 119.07(1) and s.

238 24(a), Art. I of the State Constitution.

239 a.5o The exemption expires 2 weeks before the contract or

240 agreement regarding the purchase, exchange, or disposal of the

241 surplus land is first considered for approval by the board.

242 b.e. Before Prior to expiration of the exemption, the

243 division may disclose confidential and exempt appraisals,

244 valuations, or valuation information regarding surplus land:

245 (I) During negotiations for the sale or exchange of the

246 land.

247 (II) During the marketing effort or bidding process

248 associated with the sale, disposal, or exchange of the land to

249 facilitate closure of such effort or process.

250 (III) When the passage of time has made the conclusions of

251 value invalid.

252 (IV) When negotiations or marketing efforts concerning the
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(i)~ After reviewing the recommendations of the council,

the board shall determine whether lands identified for surplus

are to be held for other public purposes or vihether such lands

are no longer needed. The board may require an agency to release

its interest in such lands. A state For an agency, county, or

local government that has requested the use of a property that

was to be declared as surplus, said agency must secure fta¥e the

property under lease within 90 days after being notified that it

may use such property 6 months of the date of expiration of the

notice provisions required under this subsection and s. 253.111.

Jil~ Requests for surplusing may be made by any public

253 land are concluded.

254 2.~ A unit of government that acquires title to lands

255 hereunder for less than appraised value may not sell or transfer

256 title to all or any portion of the lands to any private owner

257 for a period of 10 years. Any unit of government seeking to

258 transfer or sell lands pursuant to this paragraph must shall

259 - first allow the board of trustees to reacquire such lands for

260 the price at which the board sold such lands.

261 (h) Parcels with a market value over $500,000 must be

262 initially offered for sale by competitive bid. The division may

263 use agents, as authorized by s. 253.431, for this process. Any

264 parcels unsuccessfully offered for sale by competitive bid, and

265 parcels with a market value of $500,000 or less, may be sold by

266 any reasonable means, including procuring real estate services,

267 open or exclusive listings, competitive bid, auction, negotiated

268 direct sales, or other appropriate services, to facilitate the

269 sale.

270

271

272

273

274

275

276

277

278

279

280
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281 or private entity or person. All requests shall be submitted to

282 the lead managing agency for review and recommendation to the

283 councilor its successor. Lead managing agencies shall have 90

284 days to review such requests and make recommendations. Any

285 surplusing requests that have not been acted upon within the 90­

286 day time period shall be immediately scheduled for hearing at

287 the next regularly scheduled meeting of the councilor its

288 successor. Requests for surplusing pursuant to this paragraph

289 are shall not Be required to be offered to local or state

290 governments as provided in paragraph (f).

291 ~~ Proceeds from any sale of surplus lands pursuant to

292 this subsection shall be deposited into the fund from which such

293 lands were acquired. However, if the fund from which the lands

294 were originally acquired no longer exists, such proceeds shall

295 be deposited into an appropriate account to be used for land

296 management by the lead managing agency assigned the lands before

297 prior to the lands were being declared surplus. Funds received

298 from the sale of surplus nonconservation lands, or lands that

299 were acquired by gift, by donation, or for no consideration,

300 shall be deposited into the Internal Improvement Trust Fund.

301 ill+*+- Notwithstanding the provisions of this subsection,

302 fie such disposition of land may not shall be made if it~

303 disposition would have the effect of causing all or any portion

304 of the interest on any revenue bonds issued to lose the

305 exclusion from gross income for federal income tax purposes.

306 (m)~ The sale of filled, formerly submerged land that

307 does not exceed 5 acres in area is not subject to review by the

308 councilor its successor.
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309 (n)~ The board may adopt rules to administer implement

310 the provisions of this sectionT which may include procedures for

311 administering surplus land requests and criteria for when the

312 division may approve requests to surplus nonconservation lands

313 on behalf of the board.

314 (15) Before a building or parcel of land is offered for

315 lease, sublease, or sale to a local or federal unit of

316 government or a private party, it must shall first be offered

317 0 for lease to state agencies, state universities, and community

318 colleges, contingent upon the submission of a business plan for

319 the proposed use of the building or parcel. Within 60 days after

320 the offer of a surplus building or parcel, a state agency, state

321 university, or Florida College System institution that requests

322 the transfer of a surplus building or parcel must develop and

323 submit a business plan for the proposed use of the building or

324 parcel. The business plan must, at a minimum, include the

325 proposed use, the cost of renovation, the replacement cost for a

326 new building for the same proposed use, a capital improvement

327 plan for the building, evidence that the building or parcel

328 meets an existing need that cannot be otherwise met, and other

329 criteria developed by rule by the department ',lith priority

330 consideration given to state universities and community

331 colleges. A state agency, universitYL or Florida College System

332 institution shall community college must submit its business a

333 plan for review and approval by the Board of Trustees of the

334 Internal Improvement Trust Fund or its designee regarding the

335 intended usc of the building or parcel of land before approval

336 of a lease. The board or its designee shall compare the
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337 appraised value of the building or parcel to any submitted

338 business plan for proposed use of the building or parcel to

339 determine if the transfer or sale is in the best interest of the

340 state.

341 Section 4. Section 255.248, Florida Statutes, is amended

342 to read:

343 255.248 Definitions; 55. 255.249 and 255.25.-As used in

344 this section and ss. 255.249-255.25 255.249 and 255.25, the

345 term:

346 (1) "Best leasing value" means the highest overall value

347 to the state based on objective factors that include, but are

348 not limited to, rental rate, renewal rate, operational and

349 maintenance costs, tenant-improvement allowance, location, lease

350 term, condition of facility, landlord responsibility, amenities,

351 and parking.

352 (2) "Competitive solicitation" means an invitation to bid,

353 a request for proposals, or an invitation to negotiate.

354 (3) "Department" means the Department of Management

355 Services.

356 (4) "Managing agency" means an agency that serves as the

357 title entity or that leases property from the Board of Trustees

358 of the Internal Improvement Trust .Fund for the operation and

359 maintenance of a state-owned office building.

360 ill+4+ "Privately owned building" means any building not

361 owned by a governmental agency.

362 ill+S+ "Responsible lessor" means a lessor that wfTe. has

363 the capability in all respects to fully perform the contract

364 requirements and the integrity and reliability that will assure
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365 good faith performance.

366 ill~ "Responsive bid," "responsive proposal," or

367 "responsive reply" means a bid or proposal, or reply submitted

368 by a responsive and responsible lessor, which conforms in all

369 material respects to the solicitation.

370 ill+++- "Responsive lessor" means a lessor that has

371 submitted a bid, proposal, or reply that conforms in all

372 material respects to the solicitation.

373 ill+8-t- "State-owned office building" means any building

374 whose title to Hhieh is vested in the state and which is used by

375 one or more executive agencies predominantly for administrative

376 direction and support functions. The~ term excludes:

377 (a) District or area offices established for field

378 operations where law enforcement, military, inspections, road

379 operations, or tourist welcoming functions are performed.

380 (b) All educational facilities and institutions under the

381 supervision of the Department of Education.

382 (c) All custodial facilities and institutions used

383 primarily for the care, custody, or treatment of wards of the

384 state.

385 (d) Buildings or spaces used for legislative activities.

386 (e) Buildings purchased or constructed from agricultural

387 or citrus trust funds.

388 (10) "Tenant broker" means a private real estate broker or

389 - brokerage firm licensed to do business in this state and under

390 contract with the department to provide real estate transaction,

391 portfolio management, and strategic planning services for state

392 agencies.
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393 Section 5. ~ection 255.249, Florida Statutes, is amended

394 to read:

395 255.249 Department of Management Services; responsibility;

396 department rules.-

397 (1) The department shall have responsibility and authority

398 for the operation, custodial care, aHa preventive maintenance,

399 repair, alteration, modification, and allocation of space for ~

400 all buildings in the Florida Facilities Pool and adjacent ~

401 grounds located adjacent thereto.

402 (2) A state agency may not lease space in a private

403 building that is to be constructed for state use without first

404 obtaining prior approval of the architectural design and

405 preliminary construction from the department.

406 Jll~ The department shall require ~ afiY state agency

407 planning to terminate a lease for the purpose of occupying space

408 in a new state-owned office building, the funds for Hhieh are

409 appropriated after June 30, 2000, to state why the proposed

410 relocation is in the best interest of the state.

411 l!L(3) (a) An agency that intends to terminate a lease of

412 privately owned space before the expiration of its base term,

413 must notify the department 90 days before the termination. The

414 department shall, to the extent feasible, coordinate the

415 vacation of privately owned leased space with the expiration of

416 the lease on that space and, when a lease is terminated before

417 expiration of its base term, will make a reasonable effort to

418 place another state agency in the space vacated. ~ Afiy state

419 agency may lease the space in any building that was subject to a

420 lease terminated by a state agency for a period of time equal to
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421 - the remainder of the base term without the requirement of

422 competitive solicitation.

423 (5) The department may direct a state agency to occupy, or

424 relocate to, space in any state-owned office building, including

425 all state-owned space identified in the Florida State-Owned

426 Lands and Records Information System managed by the Department

427 of Environmental Protection.

428 (6) If expressly authorized by the General Appropriations

429 Act and in the best interest of the state, the department may

430 implement renovations or construction that more efficiently use

431 state-owned buildings. Such use of tenant-improvement funds

432 applies only to state-owned buildings, and all expenditures must

433 be reported by the department in the master leasing report

434 identified in subsection (8).

435 i2l+et The department shall develop and implement a

436 strategic leasing plan. The strategic leasing plan must shall

437 forecast space needs for all state agencies and identify

438 opportunities for reducing costs through consolidation,

439 relocation, reconfiguration, capital investment, and the

440 renovation, buildingL or acquisition of state-owned space.

441 ~~ The department shall annually publish a master

442 leasing report that includes the strategic leasing plan created

443 under subsection (7). The department shall annually submit

444 furnish the master leasing report to the Executive Office of the

445 Governor and the Legislature by October 1. The report must

446 provide September 15 of eaeh year T,l1hieh provides the follml1ing

447 information:

448 - ~~ A list, by agency and by geographic market, of all
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449 leases that are due to expire within 24 months.

450 (b)~ Details of each lease, including location, size,

451 cost per leased square foot, lease-expiration date, and a

452 determination of whether sufficient state-owned office space

453 will be available at the expiration of the lease to accommodate

454 affected employees.

455 J£L~ A list of amendments and supplements to and waivers

456 of terms and conditions in lease agreements that have been

457 approved pursuant to s. 255.25 (2)+ttr during the previous 12

458 months and an associated comprehensive analysis, including

459 financial implications, showing that any amendment, supplement,

460 or waiver is in the state's long-term best interest.

461 (d)~ Financial impacts to the Florida Facilities Pool

462 rental rate due to the sale, removal, acquisition, or

463 construction of pool facilities.

464 ~~ Changes in occupancy rate, maintenance costs, and

465 efficiency costs of leases in the state portfolio. Changes to

466 occupancy costs in leased space by market and changes to space

467 consumption by agency and by market.

468 l!l~ An analysis of portfolio supply and demand.

469 Jgl~ Cost-benefit analyses of acquisition, build, and

470 consolidation opportunities, recommendations for strategic

471 consolidation, and strategic recommendations for disposition,

472 acquisition, and building.

473 (h) Recommendations for using capital improvement funds to

474 implement the consolidation of state agencies into state-owned

475 office buildings.

476 (i)-8-. The updated plan required by s. 255.25 (4) (c).
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477 ~~ Annually, by June 30~ of each year,

478 ~ Each state agency shall annually provide to the

479 department all information regarding agency programs affecting

480 the need for or use of space by that agency, reviews of lease­

481 expiration schedules for each geographic area, active and

482 planned full-time equivalent data, business case analyses

483 related to consolidation plans by an agency, a telework program

484 under s. 110.171, and current occupancy and relocation costs,

485 inclusive of furnishings, fixtures and equipment, data, and

486 communications. State agencies may use the services of a tenant

487 broker in preparing this information.

488 (b) The title entity or managing agency shall report to

489 the department any vacant or underutilized space for all state­

490 owned office buildings and any restrictions that apply to any

491 other agency occupying the vacant or underutilized space. The

492 title entity or managing agency shall also notify the department

493 - of any significant changes to its occupancy for the coming

494 fiscal year.

495 llQl~ The department shall adopt rules pursuant to

496 chapter 120 providing:

497 (a) Methods for accomplishing the duties outlined in

498 subsection (1).

499 (b) Procedures for soliciting and accepting competitive

500 solicitations for leased space of 5,000 square feet or more in

501 privately owned buildings, for evaluating ~ proposals

502 received, for exemption from competitive solicitations

503 requirements of any lease for the purpose of 'Olhich is the

504 provision of care and living space for persons or emergency
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505 space needs as provided in s. 255.25(10), and for ~ securing

506 e£ at least three documented quotes for a lease that is not

507 required to be competitively solicited.

508 (c) A standard method for determining square footage or

509 any other measurement used as the basis for l.ease payments or

510 other charges.

511 (d) Methods of allocating space in both state-owned office

512 buildings and privately owned buildings leased by the state

513 based on use, personnel, and office equipment.

514 (e)~ Acceptable terms and conditions for inclusion in

515 lease agreements.

516 ~ At a minimum, such terms and conditions must shall

517 include, at a minimum, the following clauses, which may not be

518 amended, supplemented, or waived:

519 1.a-. As provided in s. 255.2502, "The State of Florida's

520 performance and obligation to pay under this contract is

521 contingent upon an annual appropriation by the Legislature."

522 2.:e-. "The lessee has shall have the right to terminate

523 this lease, without penalty, if this lease in the event a state­

524 owned building becomes available to the lessee for occupancy and

525 the lessee has given upon giving 6 months' advance written

526 notice to the lessor by certified mail, return receipt

527 requested. "

528 (f) State agency use of space identified in the Florida

529 State-Owned Lands and Records Information System under

530 subsection (5) Hauimum rental rates, by geographic areas or by

531 county, for leasing privately miRed space.

532 (g) A standard method for the assessment of rent to state
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533 agencies and other authorized occupants of state-owned office

534 space, notwithstanding the source of funds.

535 (h) For full disclosure of the names and the extent of

536 interest of the owners holding a 4 percent 4 pereent or more

537 interest in any privately owned property leased to the state or

538 in the entity holding title to the property, for exemption from

539 such disclosure of any beneficial interest that 'ii.Thieh is

540 represented by stock in ~ any corporation registered with the

541 Securities and Exchange Commission or registered pursuant to

542 chapter 5177 which stock is for sale to the general public, and

543 for exemption from such disclosure of any leasehold interest in

544 property located outside the territorial boundaries of the

545 United States.

546 (i) For full disclosure of the names of all public

547 officials, agents, or employees holding any interest in any

548 privately owned property leased to the state or in the entity

549 holding title to the property, and the nature and extent of

550 their interest, for exemption from such disclosure of any

551 _ beneficial interest that 'iiihieh is represented by stock in any

552 corporation registered with the Securities and Exchange

553 Commission or registered pursuant to chapter 5177 which stoek is

554 for sale to the general public, and for exemption from such

555 disclosure of any leasehold interest in property located outside

556 the territorial boundaries of the United States.

557 (j) A method for reporting leases for nominal or no

558 consideration.

559 (k) For a lease of less than 5,000 square feet, a method

560 for certification by the agency head or the agency head's
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561 designated representative that all criteria for leasing have

562 been fully complied with and for ~ filing ~ a copy of such

563 lease and all supporting documents with the department for its

564 review and approval as to technical sufficiency and whether it

565 is in the best interests of the state.

566 (1) A standardized format for state agency reporting of

567 the information required by.paragraph (9) (a) (3) (d) .

568 (m) Procedures for the effective and efficient

569 administration of this section.

570 Jlll~ The department shall prepare a form listing all

571 conditions and requirements adopted pursuant to this chapter

572 which must be met by any state agency leasing any building or

573 part thereof. Before executing any lease, this form must shall

574 be certified by the agency head or the agency head's designated

575 representative and submitted to the department.

576 (12)~ The department may contract for real estate

577 consulting or tenant brokerage services in order to carry out

578 its duties relating to the strategic leasing plan under

579 subsection (7). The contract must shall be procured pursuant to

580 s. 287.057. The vendor that is awarded the contract shall be

581 compensated by the departffient, subject to the provisions of the

582 contract, and such compensation is subject to appropriation by

583 the Legislature. 1::. .!±!fie real estate consultant or tenant broker

584 may not receive compensation directly from a lessor for services

585 that are rendered pursuant to the contract. Moneys paid by a

586 lessor to the department under a facility-leasing arrangement

587 are not subject to the charges imposed under s. 215.20.

588 Section 6. Section 255.25, Florida Statutes, is amended to
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read:

255.25 Approval required before prior to construction or

lease of buildings.-

(1) (a) A state agency may not lease space in a private

building that is to be constructed for state use unless prior

approval of the architectural design and preliminary

construction plans is first obtained from the department.

~ During the term of existing leases, each agency shall

consult with the department regarding opportunities for

consolidation, use of state-owned space, build-to-suit space,

and potential acquisitions; shall monitor market conditions; and

shall initiate a competitive solicitation or, if appropriate,

lease-renewal negotiations for each lease held in the private

sector to effect the best overall lease terms reasonably

available to that agency.

~ Amendments to leases may be permitted to modify any

lease provisions or frflY other terms or conditions unless, e}{eept

to the C}{tent specifically prohibited under ey this chapter.

l£L The department shall serve as a mediator in lease­

renewal negotiations if the agency and the lessor are unable to

reach a compromise within 6 months after renegotiation and if

either the agency or lessor requests intervention by the

department.

(c) If When specifically authorized by the General

Appropriations ActL and in accordance with s. 255.2501, if

applicable, the department may approve a lease-purchase, sale­

leaseback, or tax-exempt leveraged lease contract or other

financing technique for the acquisition, renovation, or
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617 construction of a state fixed capital outlay project if wfteR it

618 is in the best interest of the state.

619 (2)+a+- Except as provided in ss. 255.249 and £-;- 255.2501,

620 a state agency may not lease a building or any part thereof

621 unless prior approval of the lease conditions and of the need

622 for the lease therefor is first obtained from the department. An

623 Afiy approved lease may include an option to purchase or an

624 option to renew the lease, or both, upon such terms and

625 conditions as are established by the departmentL subject to

626 final approval by the head of the department of Hanageffient

627 Serviees and s. 255.2502.

628 (a)~ For the lease of less than 5,000 square feet of

629 space, including space leased for nominal or no consideration, a

630 state agency must notify the department at least 2Q ~ days

631 before the execution of the lease. The department shall review

632 the lease and determine whether suitable space is available in a

633 state-owned or state-leased building located in the same

634 geographic region. If the department determines that space is

635 ~ot available, the department shall determine whether the state

636 agency lease is in the best interests of the state. If the

637 department determines that the execution of the lease is not in

638 the best interests of the state, the department shall notify the

639 agency proposing the lease, the Governor, the President of the

640 Senate, and the Speaker of the House of Representatives and the

641 presiding officers of each house of the Legislature of such

642 finding in writing. A lease that is for a term extending beyond

643 the end of a fiscal year is subject to the provisions of ss.

644 216.311, 255.2502, and 255.2503.
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645 (b)~ The department shall adopt as a rule uniform

646 leasing procedures by rule for use by each state agency other

647 than the Department of Transportation. Each state agency shall

648 ensure that the leasing practices of that agency are in

649 substantial compliance with the uniform leasing rules adopted

650 under this section and ss. 255.249, 255.2502, and 255.2503.

651 l£L (d) 'Hoblithstanding paragraph (a) and euccpt as

652 provided in ss. 255.249 and 255.2501, a state agency may not

653 lease a building or any part thereof unless prior approval of

654 the lease terms and conditions and of the need therefor is first

655 . obtained from the department. The department may not approve any

656 term or condition in a lease agreement which has been amended,

657 supplemented, or waived unless a comprehensive analysis,

658 including financial implications, demonstrates that such

659 amendment, supplement, or waiver is in the state's long-term

660 best interest. An Afiy approved lease may include an option to

661 purchase or an option to renew the lease, or both, upon such

662 terms and conditions as are established by the departmentL

663 subject to final approval by the head of the departmentL ~

664 ~4anagement Serviees and the provisions of s. 255.2502.

665 (3) (a) Except as provided in subsection (10), a state

666 agency may not enter into a lease as lessee for the use of 5,000

667 square feet or more of space in a privately owned building

668 . except upon advertisement for and receipt of competitive

669 solicitations.

670 1.a. An invitation to bid must shall be made available

671 simultaneously to all lessors and~ include a detailed

6~2 description of the space sought; the time and date for the
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673 receipt of bids and of the public opening; and all contractual

674 terms and conditions applicable to the procurement, including

675 the criteria to be used in determining the acceptability of the

676 };)id. If the agency contemplates renewing renellal of the

677 contract, that fact must be stated in the invitation to bid. The

678 bid must include the price for each year for which the contract

679 may be renewed. Evaluation of bids must shall include

680 consideration of the total cost for each year as submitted by

681 the lessor. Criteria that were not set forth in the invitation

682 to bid may not be used in determining the acceptability of the

683 bid.

684 b. The contract shall be awarded with reasonable

685 promptness by written notice to the responsible and responsive

686 lessor that submits the lowest responsive bid. The contract file

687 must contain a written determination that the bid meets This bid

688 ffiUSt be deterffiined in writing to ffieet the requirements and

689 criteria set forth in the invitation to bid.

690 2.a. If an agency determines in writing that the use of an

691 invitation to bid is not practicable, leased space shall be

692 procured by competitive sealed proposals. A request for

693 proposals shall be made available simultaneously to all lessors

694 and must include a statement of the space sought; the time and

695 date for the receipt of proposals and of the public opening; and

696 all contractual terms and conditions applicable to the

697 procurement, including the criteria, which must include, but

698 need not be limited to, price, to be used in determining the

699 acceptability of the proposal. The relative importance of price

700 and other evaluation criteria must shall be indicated. If the.
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728

agency contemplates renewing reneHal of the contract, that fact

must be stated in the request for proposals. The proposal must

include the price for each year for which the contract may be

renewed. Evaluation of proposals must shall include

consideration of the total cost for each year as submitted by

the lessor.

b. The contract shall be awarded to the responsible and

responsive lessor whose proposal is determined in writing to be

the most advantageous to the state, taking into consideration

the price and the other criteria set forth in the request for

proposals. The contract file must contain documentation

supporting the basis on which the award is made.

3.a. If the agency determines in writing that the use of

an invitation to bid or a request for proposals will not result

in the best leasing value to the state, the agency may procure

leased space by competitive sealed replies. The agency's written

determination must specify reasons that e}{plain why negotiation

may be necessary in order for the state to achieve the best

leasing value and must be approved in writing by the agency head

or his or her designee before prior to the advertisement of an

invitation to negotiate. Cost savings related to the agency

procurement process are not sufficient justification for using

an invitation to negotiate. An invitation to negotiate shall be

made available to all lessors simultaneously and must include a

statement of the space sought; the time and date for the receipt

of replies and of the public opening; and all terms and

conditions applicable to the procurement, including the criteria

to be used in determining the acceptability of the reply. If the
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729 agency contemplates renewing renmval of the contract, that fact

730 must be stated in the invitation to negotiate. The reply must

731 include the price for each year for which the contract may be

732 renewed.

733 b. The agency shall evaluate and rank responsive replies

734 against all evaluation criteria set forth in the invitation to

735 negotiate and shall select, based on the ranking, one or more

736 lessors with which to commence negotiations. After negotiations

737 are conducted, the agency shall award the contract to the

738 responsible and responsive lessor that the agency determines

739 will provide the best leasing value to the state. The contract

740 file must contain a short, plain statement that explains the

741 basis for lessor selection and sets forth the lessor's

742 deliverables and price pursuant to the contract, and an

743 explanation of how these deliverables and price provide the best

744 leasing value to the state.

745 (b) The department of HanageHlent Serviees shall have the

746 authority to approve a lease for 5,000 square feet or more of

747 space which~ covers more than 12 consecutive months 1 fiseal

748 year, subject to the provisions of ss. 216.311, 255.2501,

749 255.2502, and 255.2503, if such lease is, in the judgment of the

750 department, in the best interests of the state. In determining

751 best interest, the department shall consider availability of

752 state-owned space and analyses of build-to-suit and acquisition

753 opportunities. This paragraph does not apply to buildings or

754 facilities of any size leased for the purpose of providing care

755 and living space to individuals for persons.

756 (c) The department may approve extensions of an existing
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757 lease of 5,000 square feet or more of space if such extensions

758 are determined to be in the best interests of the state;

759 however, but in no case shall the total of such extensions may

760 not exceed 11 months. If at the end of the 11th month an agency

761 still needs that space, it must shall be procured by competitive

762 bid in accordance with s. 255.249(10) (b) 255.249(4) (b). HO'ii'ever,

763 an agency that determines that it is in its best interest to

764 remain in the space it currently occupies may negotiate a

765 replacement lease \vith the lessor if an independent comparative

766 market analysis demonstrates that the rates offered are Hithin

767 market rates for the space and the cost of the nmJ lease does

768 not enceed the cost of a comparable lease plus documented moving

769 costs. A present value analysis and the consumer price inden

770 shall be used in the calculation of lease costs. The term of the

771 - replacement lease may not mweed the base term of the e}{piring

772 lease.

773 (d) Any person who files an action protesting a decision

774 or intended decision pertaining to a competitive solicitation

775 for space to be leased by the agency pursuant to s. 120.57 (3) (b)

776 shall post with the state agency at the time of filing the

777 formal written protest a bond payable to the agency in an amount

778 equal to 1 percent of the estimated total rental of the basic

779 lease period or $5,000, whichever is greater, which bond is

780 shall be conditioned on~ the payment of all costs that may

781 be adjudged against him or her in the administrative hearing in

782 which the action is brought and in any subsequent appellate

783 court proceeding. If the agency prevails after completion of the

784 administrative hearing process and any appellate court
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785 proceedings, it shall recover all costs and charges, which must

786 shall be included in the final order or judgment, excluding

787 attorney attorney's fees. Upon payment of such costs and charges

788 by the person protesting the award, the bond shall be returned

789 to him or her. If the person protesting the award prevails, the

790 bond shall be returned to that person and he or she shall

791 recover from the agency all costs and charges, which must shall

792 be included in the final order of judgment, excluding attorney

793 attorney's fees.

794 (e) The agency and the lessor, when entering into a lease

795 for 5,000 or more square feet of a privately owned building,

796 shall, before the effective date of the lease, agree upon and

797 separately state the cost of tenant improvements which may

798 qualify for reimbursement if the lease is terminated before the

799 expiration of its base term. The department shall serve as

800 mediator if the agency and the lessor are unable to agree. The

801 amount agreed upon and stated shall, if appropriated, be

802 amortized over the original base term of the lease on a

803 straight-line basis.

804 (f) The unamortized portion of tenant improvements, if

805 appropriated, shall be paid in equal monthly installments over

806 the remaining term of the lease. If any portion of the original

807 leased premises is occupied after termination but during the

808 original term by a tenant who~ does not require material

809 changes to the premises, the repayment of the cost of tenant

810 improvements applicable to the occupied but unchanged portion

811 shall be abated during occupancy. The portion of the repayment

812 to be abated must shall be based on the ratio of leased space to
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813 unleased space.

814 (g) Notwithstanding s. 287.056(1), a state agency shall

815 _ ffiay, at the sole diseretion of the ageney head or his or her

816 designee, use the services of a tenant broker under a state term

817 contract to assist with a lease action a cOffipetitive

818 solieitation undertaken by the agency, with the exception of

819 leases between governmental entities. If using In ffiaking its

820 deterffiination \/hether to use a tenant broker, a state agency

821 shall consult with the departffient. A state agency ffiay not use

822 the services of a tenant broker unless the tenant broker is

823 under a terffi contract 'idth the state whieh cOffiPlies with

824 paragraph (h). If a state agency uses the services of a tenant

825 broker with respect to a transaction, the agency may not enter

826 into a lease with a any landlord for whom to which the tenant

827 broker is providing brokerage services for that transaction.

828 (h) The Departffient of Hanageffient Services ffiay, Pursuant to

829 s. 287.042 (2) (a), the department shall procure tt term contracts

830 eontract for tenant broker real estate consulting and brokerage

831 services. A state agency may not purchase services from the

832 contract unless the contract has been procured under s.

833 287.057(1) after ~qarch 1, 2007, and contains the following

834 provisions or requirements:

835 1. Awarded tenant brokers must maintain an office or

836 presence in the market served. In awarding the contract,

837 preference must be given to brokers who~ are licensed in

838 this state under chapter 475 and who~ have 3 or more years

839 of experience in the market served. The contract may be made

840 with multiple up to three tenant brokers in order to serve the

Page 30 of 40

-
CODING: Words stricken are deletions; words underlined are additions.

hb1145-01-c1



FLORIDA

CS/HB 1145

H 0 USE o F REPRESENTATIVES

2013

841 marketplace in the north, eentral, and south areas of the state.

842 2. Each contracted tenant broker works shall work under

843 the direction, supervision, and authority of the state agency,

844 subject to the rules governing lease procurements.

845 3. The department shall provide training for the awarded

846 tenant brokers concerning the rules governing the procurement of

847 leases.

848 4. Tenant brokers must comply with all applicable

849 provisions of s. 475.278.

850 5. Real estate consultants and tenant brokers shall be

851 compensated by the state agency, subject to the provisions of

852 the term contract, and such compensation is subject to

853 appropriation by the Legislature. A real estate consultant or

854 tenant broker may not receive compensation directly from a

855 lessor for services that are rendered under the term contract.

856 Moneys paid by a lessor to the state agency under a facility

857 leasing arrangement are not subject to the charges imposed under

858 s. 215.20. All terms relating to the compensation of the real

859 estate consultant or tenant broker must shall be specified in

860 the term contract and may not be supplemented or modified by the

861 state agency using the contract.

862 6. The department shall conduct periodic customer-

863 satisfaction surveys.

864 7. Each state agency shall report the following

865 information to the department:

866 a. The number of leases that adhere to the goal of the

867 workspace-management initiative of 180 square feet per full-time

868 employee ¥!f.E..
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869 b. The quality of space leased and the adequacy of tenant-

870 improvement funds.

871 c. The timeliness of lease procurement, measured from the

872 date of the agency's request to the finalization of the lease.

873 d. Whether cost-benefit analyses were performed before

874 execution of the lease in order to ensure that the lease is in

875 the best interest of the state.

876 e. The lease costs compared to market rates for similar

877 types and classifications of space according to the official

878 classifications of the Building Owners and Managers Association.

879 (4) (a) The department may shall not authorize any state

880 agency to enter into a lease agreement for space in a privately

881 owned building if wfteft suitable space is available in a state­

882 owned building located in the same geographic region, except

883 upon presentation to the department of sufficient written

884 justification, acceptable to the department, that a separate

885 space is required in order to fulfill the statutory duties of

886 the agency making the ffi:i-efr request. The term "state-owned

887 building" as used in this subsection means any state-owned

888 - facility regardless of use or control.

889 (b) State agencies shall cooperate with local governmental

890 units by using suitable, existing publicly owned facilities,

891 subject to the provisions of ss. 255.2501, 255.2502, and

892 255.2503. Agencies may use utiliEe unexpended funds appropriated"

893 for lease payments to:

894 1. Pay their proportion of operating costs.

895 2. Renovate applicable spaces.

896 (c) Because the state has a substantial financial
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897 investment in state-owned buildings, it is legislative policy

898 and intent that if wflefi state-owned buildings meet the needs of

899 state agencies, agencies must fully use such buildings before

900 leasing privately owned buildings. By September 15, 2006, The

901 department of Hanageffient Services shall create a 5-year plan for

902 implementing this policy. The department shall update this plan

903 annually, detailing proposed departmental actions to meet the

904 plan's goals, and include shall furnish this plan annually as

905 part of the master leasing report.

906 (5) Before construction or renovation of any state-owned

907 building or state-leased space is commenced, the department ~

908 ~4anageffient Services shall determine ascertain, through the By

909 submission of proposed plans to the Division of State Fire

910 Marshal for review, whether~ the proposed construction or

911 renovation plan complies with the uniform fire safety standards

912 required by the division of State Fire Harshal. The review of

913 construction or renovation plans for state-leased space must

914 shall be completed within 10 calendar days after ~ receipt of

915 the plans by the division of State Fire Harshal. The review of

916 construction or renovation plans for a state-owned building must

917 shall be completed within 30 calendar days after ~ receipt of

918 the plans by the division of State Fire Harshal. The

919 responsibility for submission and retrieval of the plans may

920 called for in this subsection shall not be imposed on the design

921 architect or engineer, but is shall be the responsibility of the

922 two agencies. If Whenever the division of State Fire Harshal

923 determines that a construction or renovation plan is not in

924 compliance with~ uniform firesafety standards, the division
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925 of State Fire Harshal may issue an order to cease all

926 construction or renovation activities until compliance is

927 obtained, except those activities required to achieve~

928 compliance. The lessor shall provide the department with ~

929 ~4anagement Services documentation certifying that the facility

930 meets all of shall withhold approval of any proposed lease until

931 the construction or renovation plan complies \lith the uniform

932 firesafety standards of the Division of State Fire ~4arshal. The

933 - cost of all modifications or renovations made for the purpose of

934 bringing leased property into compliance with the uniform

935 firesafety standards are shall be borne by the lessor. The state

936 may not take occupancy without the division's final approval.

937 (6) Before construction or substantial improvement of any

938 state-owned building is commenced,- the department of Hanagement

939 Services must determine ascertain that the proposed construction

940 or substantial improvement complies with the flood plain

941 management criteria for mitigation of flood hazards, as

942 prescribed in the October 1, 1986, rules and regulations of the

943 Federal Emergency Management Agency, and the department shall

944 monitor the project to assure compliance with the criteria. ~

945 accordance ',lith chapter 120·, The department of Hanagement

946 Services shall adopt rules aflY necessary rules to ensure that

947 all~ proposed state construction and substantial improvement

948 of state buildings in designated flood-prone areas complies with

949 the flood plain management criteria. If Whenever the department

950 determines that a construction or substantial improvement

951 project is not in compliance with such \lith the established

952 flood plain management criteria, the department may issue an

Page 34 of 40

CODING: Words stricken are deletions; words underlined are additions.
hb1145-01-c1



FLORIDA

CS/HB 1145

H 0 USE o F REPRESENTATIVES

2013

953 order to cease all construction or improvement activities until

954 compliance is obtained, except those activities required to

955 achieve 9uch compliance.

956 (7 ) This section does not apply to any lease having a term

957 of less than 120 consecutive days for the purpose of securing

958 the one-time special use of the leased property. This section

959 does not apply to any lease for nOffiinal or no consideration.

960 (8) An agency may not enter into more than one lease for

961 space in the same privately owned facility or complex within any

962 12-month period except upon competitive solicitation.

963 ( 9) Specialized educational facilities, excluding

964 classrooms, are shall be exempt from the competitive bid

965 requirements for leasing pursuant to this section if the

966 executive head of ~ ttflY state agency certifies in writing that

967 the~ facility is available from a single source and that the

968 competitive bid requirements would be detrimental to the state.

969 Such certification must shall include documentation of evidence

970 of steps taken to determine sole-source status.

971 (10) The department of ~4anageffient Services may approve
.

972 emergency acquisition of space without competitive bids if

973 existing state-owned or state-leased space is destroyed or

974 rendered uninhabitable by an act of God, fire, malicious

975 destruction, or structural failure, or by legal action, or if

976 the agency head certifies in writing that there is an immediate

977 danger to the public health, safety, or welfare, or if other

978 substantial loss to the state requires emergency action and ~

979 the chief administrator of the state agency or the chief

980 administrator's designated representative certifies in writing
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981 that no other agency-controlled space is available to meet this

982 emergency need; however, but in no ease shall the lease for such

983 space may not exceed 11 months. If the lessor elects not to

984 replace or renovate the destroyed or uninhabitable facility, the

985 agency shall procure the needed space by competitive bid in

986 accordance with s. 255.249(10) (b) 255.249(4) (b). If the lessor

987 elects to replace or renovate the destroyed or uninhabitable

988 facility and the construction or renovations will not be

989 complete at the end of the II-month lease, the agency may modify

990 the lease to extend it on a month-to-month basis for up to aft

991 additional 6 months to allow completion of such construction or

992 renovations.

993 (11) In any leasing of space which occurs that is

994 aeeomplished without competition, the individuals taking part in

995 the development or selection of criteria for evaluation, in the

996 evaluation, and in the award processes must shall attest in

997 writing that they are independent of, and have no conflict of

998 interest in, the entities evaluated and selected.

999 Section 7. Subsection (4) of section 255.252, Florida

1000 Statutes, is amended to read:

1001 255.252 Findings and intent.-

1002 (4) In addition to designing and constructing new

1003 buildings to be energy-efficient, it is the policy of the state

1004 - to operate and maintain state facilities in a manner that

1005 minimizes energy consumption and maximizes building

1006 sustainability and to operate facilities leased by the state so

1007 as to minimize energy use. It is further the policy of the state

1008 that the renovation of existing state facilities be in
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1026

1027

1028

1029

1030

1031

1032

1033

1034

1035

1036

accordance with a sustainable building rating or a national

model green building code. State agencies are encouraged to

consider shared savings financing of energy-efficiency and

conservation projects, using contracts that split the resulting

savings for a specified period of time between the state agency

and the private firm or cogeneration contracts and that

otherwise permit the state to lower its net energy costs. Such

energy contracts may be funded from the operating budget. The

vendor for such energy contracts may be selected in accordance

with s. 287.055.

Section 8. Effective July 1, 2014, subsection (1) of

section 255.254, Florida Statutes, is amended to read:

255.254 No facility constructed or leased without life­

cycle costs.-

(1) A N& state agency may not shall lease, construct, or

have constructed, within limits prescribed in this section, a

~acility without having secured from the department an

evaluation of life-cycle costs based on sustainable building

ratings. Furthermore, Construction shall proceed only upon

disclosing to the department, for the facility chosen, the life­

cycle costs as determined in s. 255.255, the facility's

sustainable building rating goal, and the capitalization of the

initial construction costs of the building. The life-cycle costs

and the sustainable building rating goal shall be primary

considerations in the selection of a building design. For leased

facilities larger buildings more than 2,000 5,000 square feet in

area within a given building boundary, an energy performance

analysis that calculates oonsisting of a projeotion of the total
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1037 annual energy consumption and energy costs in dollars per square

1038 foot of major energy consuming equipmcnt and systems based on

1039 actual enpenses from the last 3 years and proj ected fonvard for

1040 the term of the proposed lease shall be performed. The analysis

1041 must also compare the energy performance of the proposed lease

1042 to lease shall only be made ,(here there is a shmiing that the

1043 energy costs incurred by the state are minimal compared to

1044 available like facilities. A lease may not be finalized until

1045 the energy perfo~mance analysis has been approved by the

1046 department. A lease agreement for any building leased by the

1047 state from a private seetor entity shall inelude provisions for

1048 monthly energy use data to be collected and submitted monthly to

1049 - the department by the owner of the building.

1050 Section 9. Effective July 1, 2014, subsection (1) of

1051 section 255.257, Florida Statutes, is amended to read:

1052 255.257 Energy management; buildings occupied by state

1053 agencies.-

1054 (1) ENERGY CONSUMPTION AND COST DATA.- Each state agency

1055 shall collect data on energy consumption and cost for all. The

1056 data gathered shall be on state-owned facilities and metered

1057 state-leased facilities of 5,000 net square feet or more. These

1058 data will be used in the computation of the effectiveness of the

1059 state energy management plan and the effectiveness of the energy

1060 management program of each of the state agencies. Collected data

1061 shall be reported annually to the department in a format

1062 prescribed by the department.

1063 Section 10. Subsection (7) of section 110.171, Florida

1064 Statutes, is amended to read:
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1065

1066

1067

1068

1069

1070

1071

1072

1073

1074

1075

1076

1077

1078

1079

1080

1081

1082

1083

1084

1085

1086

1087

1088

1089

1090

1091

1092

110.171 State employee telework program.-

(7) Agencies that have a telework program shall establish

and track performance measures that support telework program

analysis and report data annually to the department in

accordance with s. 255.249(9) 255.249(3) (d). Such measures must

include, but need not be limited to, those that quantify

financial impacts associated with changes in office space

requirements resulting from the telework program. Agencies

operating in office space owned or managed by the department

shall consult the department to ensure consistency with the

strategic leasing plan required under s. 255.249(7)

255.249 (3) (b) .

Section 11. Paragraph (b) of subsection (15) of section

985.682, Florida Statutes, is amended to read:

9S5.682 Siting of facilities; study; criteria.­

(15 )

(b) Notwithstanding s. 255.25(1)~, the department may

enter into lease-purchase agreements to provide juvenile justice

facilities for ~ housing ~ committed youthsL contingent upon

available funds. The facilities provided through such agreements

must shall meet the program plan and specifications of the

department. The department may enter into such lease agreements

with private corporations and other governmental entities.

However, notwithstanding the provisions of s. 255.25(3) (a), a fie

~ lease agreement may not be entered into except upon

advertisement for the receipt of competitive bids and award to

the lowest and best bidder except if wheft contracting with other

governmental entities.
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1093 Section 12. Except as otherwise expressly provided in this

1094 _ act, this act shall take effect July 1, 2013.
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Amendment No. 1

c676861?E COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y /N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative La Rosa offered the following:

4

5 Amendment

6 Remove line 329 and insert:

7 criteria developed by rule by the Board of Trustees of the

8 Internal Improvement Trust Fund. ',lith priority

9

676861 - h1145-line329 LaRosa1.docx
Published On: 4/9/2013 6:11:49 PM
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Amendment No. 2

c2381833e COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative La Rosa offered the following:

4

5 Amendment (with title amendment)

6 Remove lines 423-434 and insert:

7 (5) The department may direct a state agency to occupy, or

8 relocate to, space in any state-owned office building, including

9 all state-owned space identified in the Florida State-Owned

10 Lands and Records Information System managed by the Department

11 of Environmental Protection. The Department of Legal Affairs,

12 the Department of Agriculture and Consumer Services, and the

13 Department of Financial Services are excluded from this

14 subsection. However, the Department of Legal Affairs, the

15 Department of Agriculture and Consumer Services, and the

16 Department of Financial Services may elect to comply with the

17 provisions of this subsection in whole or in part. Any

18 relocation of any agency at the direction of the department

19 shall be implemented within existing appropriations of the

238183 - hl145-line423 LaRosa2.docx
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c2381833E COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

-----------------------------------------------------

Amendment No. 2
20 agency and shall not require a transfer of any funds pursuant to

21 chapter 216, F. S.

22

23

24

25

26

27

28

TITLE AMENDMENT

Remove lines 27-28
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Amendment No. 3

c189025)E COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative La Rosa offered the following:

4

5 Amendment

6 Remove line 494 and insert:

7 fiscal year. The Department of Legal Affairs, the Department of

8 Agriculture and Consumer Services, and the Department of

9 Financial Services are excluded from this subsection. However,

10 the Department of Legal Affairs, the Department of Agriculture

11 and Consumer Services, and the Department of Financial Services

12 may elect to comply with the provisions of this subsection in

13 whole or in part.

14
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Amendment No. 4

c570147*e COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y /N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative La Rosa offered the following:

4

5 Amendment (with title amendment)

6 Remove lines 528-531 and insert:

7 (f) HaniffiUFfl rental rates, by geographic areas or by

8 county, for leasing privately owned space.

9

10

11

12 -----------------------------------------------------

13 TIT LEA MEN D MEN T

14 Remove lines 34-35 and insert:

15 the department; amending s. 255.25, F.S.; deleting

16
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Amendment No. 5

c7207619le COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED

ADOPTED AS AMENDED

ADOPTED W/O OBJECTION

_FAILED TO ADOPT

WITHDRAWN

OTHER

(Y/N)

(Y/N)

(Y/N)

(Y/N)

(Y/N)

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative La Rosa offered the following:

4

5 Amendment (with title amendment)

6 Remove lines 568-569

7

8

9

10

11

12

13

14

TITLE AMENDMENT

Remove lines 34-35 and insert:

the department; amending s. 255.25, F.S.; deleting

720761 - hl145-line568 LaRosa5.docx
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Amendment No. 6

c549311{e COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative La Rosa offered the following:

4

5 Amendment (with title amendment)

6 Remove lines 762-772 and insert:

7 bid in accordance with s. 255.249(10) (b) 255.249(4) (b). However,

8 if the Department of Agriculture and Consumer Services, the

9 Department of Financial Services, or the Department of Legal

10 Affairs an agency that determines that it is in its best

11 interest to remain in the space it currently occupies, it may

12 negotiate a replacement lease with the lessor if an independent

13 comparative market analysis demonstrates that the rates offered

14 are within market rates for the space and the cost of the new

15 lease does not exceed the cost of a comparable lease plus

16 documented moving costs. A present-value analysis and the

17 consumer price index shall be used in the calculation of lease

18 costs. The term of the replacement lease may not exceed the base

19 term of the expiring lease. For those agencies for which the

20 department may approve lease actions, the department may approve
549311 - hl145-line762 LaRosa6.docx
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c549311{E COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)
Amendment No. 6

21 a replacement lease with a lessor for an agency to remain in the

22 space it currently occupies if such lease is, in the judgment of

23 the department, in the best interests of the state. In

24 determining best interest, the department shall consider

25 availability of state-owned space and analyses of build-to-suit

26 and acquisition opportunities. The term of the replacement

27 lease may not exceed the base term of the expiring lease. Any

28 relocation of any agency at the direction of the department

29 shall be within existing appropriations and shall not require a

30 transfer of any funds pursuant to chapter 216, F.S.

31

32

33

34 -----------------------------------------------------

35 TIT LEA MEN D MEN T

36 Remove lines 35-36 and insert:

37 additional rules; amending s. 255.25, F.S.; revising

38 an exemption that allows certain agencies to negotiate a

39
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Amendment No. 7

c937947[e COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1145 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED

ADOPTED AS AMENDED

ADOPTED W/O OBJECTION

FAILED TO ADOPT

WITHDRAWN

OTHER

(Y/N)

(Y/N)

(Y/N)

(Y/N)

(Y/N)

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative La Rosa offered the following:

4

5 Amendment

6 Remove lines 814-905

7
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 1225 Administrative Procedures
SPONSOR(S): Rulemaking Oversight & Repeal Subcommittee; Adkins
TIED BILLS: IDEN.ISIM. BILLS: SB 1696

REFERENCE

1) Rulemaking Oversight & Repeal Subcommittee

ACTION

12 Y, 0 N, As
CS

ANALYST

Rubottom

STAFF DIRECTOR or

BUDGET/POLICY CHIEF

Rubottom

2) Government Operations Appropriations
Subcommittee

3) State Affairs Committee

White (;.(;.t¥ TOP~

SUMMARY ANALYSIS

The bill amends five provisions of ch. 120, Florida Statutes, the Administrative Procedure Act (APA) to
enhance the opportunity of substantially affected parties to challenge rules, mediate declaratory statements,
and be awarded attorney fees in certain challenges. Specifically, the bill:

• Adopts a definition of "small business" applicable to the entire APA;
• Expands the class of small businesses benefiting from attorney fee awards under the Equal Access to

Justice Act; 1

• Clarifies the burden of pleading and proof of challengers and agencies in challenges to proposed and
unadopted rules;

• Removes the defense to an unadopted rule challenge that an agency did not know or should not have
known that an agency statement or policy was an unadopted rule in cases where notice is actually
provided;

• Extends the time to appeal certain final orders when notice thereof to the party appealing was delayed;
• Authorizes rule challenges in defense of agency actions on the same terms as petitions challenging

rules and unadopted rules, inclUding the award of attorney fees to prevailing challengers;
• Authorizes parties to request mediation in proceedings relating to declaratory statements and in rule

challenges;
• Removes discretion of agencies, the Governor and the Governor and Cabinet to identify rules for which

first time, minor violations, should be addressed by a notice of noncompliance;
• Removes discretion of cabinet officers to exempt certain licensing rules from the notice of

noncompliance provisions;

The bill also makes conforming changes to statutes cross-referencing provisions renumbered in the bill.

The bill has an indeterminate negative fiscal impact to the state. It would eliminate the ability of agencies fo
collect fines for many first-time violations of rules that do not cause harm. This would likely have a significant
negative fiscal impact on revenues collected by the state.

The bill is effective July 1, 2013.

I Section 57.111, F.S.
This document does not reflect the intent or official position of the bill sponsor or House of Representatives.

STORAGE NAME: h1225b.GOAS.DOCX
DATE: 4/8.,2013



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current situation

Small business
Florida's Administrative Procedure Act (APA) provides certain accommodations for small businesses2

but does not provide a definition of "small business". In rulemaking, an agency must consider the
impact on small businesses defined for that purpose as employing less than 200 employees and having
a net worth less than $5 million,3 but agencies are authorized to define "small business" to included
businesses having more than 200 employees. By contrast, Florida's Equal Access to Justice Act
provides for attorney fees to be awarded in administrative proceedings to prevailing parties who are
small businesses, defined as having not more than 25 employees with a net worth not more than $2
million.4

Notice of Rules
Presently, the only notice of adopted rules is the filing with the Department of State. The Department
-publishes such rules in the Florida Administrative Code. However, as a courtesy, the DOS, once each
week, lists newly adopted rules in the Florida Administrative Register, and includes a cumulative list of
rules filed for adoption pending legislative ratification.

Attorney fees
In addition to the special attorney fee provisions in the Equal Access to Justice Act, the APA provides
for the recovery of attorney fees when a non-prevailing party has participated for an improper purpose,
when an agency's actions are not SUbstantially justified, when an agency relies upon an unadopted rule
and is successfully challenged after 30 days' notice of the need to adopt rules, and when an agency
loses an appeal in a proceeding challenging an unadopted rule.5 These attorney fee provisions
supplement the attorney fee provisions provided by other laws.6

For purposes of the Equal Access to Justice Act, awarding attorney fees to small businesses, an
agency action is reasonably justified if it has a reasonable basis in law and fact at the time the agency
acted. In such cases, no fees are allowable.

Burden of proof
In general, laws carry a presumption of validity and those challenging the validity of a law carry the
burden of proving invalidity. The APA retains this presumption of validity by requiring those challenging
adopted rules to carry the burden of proving that a rule constitutes an invalid exercise of delegated
authority.? However, in the case of proposed rules, the APA places the burden on the agency to
demonstrate the validity of the rule as proposed, once the challenger has raised specific objections to
the rule's validity. B In addition, a rule may not be filed for adoption until any pending challenge is
resolved.9

In the case of a statement or policy in force that was not adopted as a rule, a challenger must prove
that the statement or policy meets the definition of a rule under the APA. If so, and if the statement or

2 Sections 120.54, 120.541, and 120.74, F.S.
3 Section 120.54(3)(b), F.S., incorporates by reference the definition of "small business"in s. 288.703(6), F.S.
4 Section 57.111, F.S.
s Section 120.595, F.S.
6 See, for example, ss. 57.105, 57.111, F.S. These sections are specifically preserved in s. 120.595(6), F.S.
7 Section 120.56(3), F.S. Section 120.52(8), F.S., defines "invalid exercise ofdelegated legislative authority."
8 Section 120.56(2), F.S.
9 Section 120.54(3)(e)2., F.S.
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policy has not been validly adopted, the agency must prove that rulemaking is not feasible or
practicable.10

Proceedings Involving Rule Challenges
The APA presently applies different procedures when proposed rules, existing rules and unadopted
rules are challenged by petition, compared to a challenge to the validity of an existing rule, or an
unadopted rule defensively in a proceeding initiated by agency action. In addition to the attorney fees
awardable to small businesses under the Equal Access to Justice Act, the APA provides attorney fee
awards when a party petitions for invalidation of a rule or unadopted rule, but not when the same
successful legal case is made in defense of an enforcement action or grant or denial of a permit Of'

license.

The APA does provide that a DOAH judge may determine that an agency has attempted to rely on an
unadopted rule in proceedings initiated by agency action. However, this is qualified by a provision that
an agency may overrule the DOAH determination if clearly erroneous, and if the agency rejects the
DOAH determination and is later reversed on appeal, the challenger is awarded attorney fees for the
entire proceeding.11 Additionally, in proceedings initiated by agency action, when a DOAH judge
determines that a rule constitutes an invalid exercise of delegated legislative authority the agency has
full de novo authority to reject or modify such conclusions of law, provided the final order states with
particularity the reasons for rejection or modifying such determination.12

In proceedings initiated by a party challenging a rule or unadopted rule, the DOAH judge enters a final
order that cannot be overturned by the agency. The only appeal is to the District Court of Appeals.

Final Orders
An agency has 90 days to render a final order in any proceeding, after the hearing if the agency
conducts the hearing, or after the recommended order is submitted to the agency if DOAH conducts the
hearing (excepting the rule challenge proceedings described above in which the DOAH judge enters
the final order).

Mediation
The APA provides for mediation by agreement of the parties in those cases where the agency offe'is
mediation to a person whose substantial interests are affected by an agency's action.13 The APA does
not require mediation in any particular case. Mediation is a process that is most likely to be effective
when the parties agree to that form of dispute resolution. Because mediation is only concluded by
agreement, rather than the determination of a third party-a judge or arbiter-eompelling mediation is
not often practical. Without any formal mediation, many administrative disputes are resolved by
negotiation prior to or after the initiation of formal proceedings in the Division of Administrative
Hearings.

Declaratory Statements
The APA provides for the opportunity to request, for notice and opportunity for public input, and for the
issuance of a "declaratory statement" of an agency's opinion on the applicability of a law or rule over
which the agency has authority to a particular set of facts set forth in the petition.14 When issued, a
declaratory statement is the agency's legal opinion that binds the agency under principles of estoppel.
An agency has the option to deny the petition, and will typically do so if a live enforcement action is
'pending with respect to similar facts. Anecdotal evidence indicates that the declaratory statement
process in the APA has not proven productive in Florida. By contrast, the Internal Revenue Service and
the Florida Department of Revenue each frequently issue binding opinions upon request of taxpayers.

10 Section 120.56(4), F.S.
11 Section 120.57(l)(e)3., F.S.
12 Section 120.57(l)(k-l), F.S.
13 Section 120.573, F.S.
14 Section 120.565, F.S.
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Judicial Review
A notice of appeal of an appealable order under the APA must be filed within 30 days of the rendering
of the order.15 An order, however, is rendered when filed with the agency clerk. On occasion, a party
may not receive notice of the order in time to meet the 30 day appeal deadline. Under the current
statute, a party may not seek judicial review of the validity of a rule by appealing its adoption but
authorizes an appeal from a final order in a rule challenge.16

Minor Violations
The APA directs agencies to issue a "notice of noncompliance" as the first response when the agency
encounters a first minor violation of a rule. 17 The law provides that a violation is a minor violation if it
"does not result in economic or physical harm to a person or adversely affect the public health, safety,
or welfare or create a significant threat of such harm". Agencies are authorized to designate those rules
for which a violation would be a minor violation. An agency's designation of rules under the provision is
excluded from challenge under the APA but may be subject to review and revision by the Governor or
.Governor and Cabinet.18 An agency under the direction of a cabinet officer has the discretion not to use
the "notice of noncompliance" once each licensee is provided a copy of all rules upon issuance of a
license, and annually thereafter.

Effect of the Bill

Section 1 amends. s. 57.111 (3) to expand the definition of small business for the purpose of awarding
attorney fees in administrative proceedings from 25 employees to 200 and from $2 million net worth to
$5 million. This will greatly expand the number of businesses protected in administrative proceedings
by the Equal Access to Justice Act.

In addition, the bill provides that an agency may not establish that its action is substantially justified if it
acts in contradiction to its own declaratory statement or the agency denies a petition for declaratory
statement and thereafter pursues enforcement on facts submitted in the petition. This will only apply
when the agency is wrong on the law. While agencies do not like to issue declaratory statements on
facts that have already occurred, the change should motivate an agency to review its legal position
carefully before denying the petition and then attempting to punish the circumstances raised by the
petition.

Section 2 amends s.120.52, F.S., to adopt a definition of "small business" for the APA. The definition
references s. 288.703 which defines "small business" as a business having less than 200 employees
and $5 million in net worth. As described above, that definition is already incorporated elsewhere in the
APA. The effect might be interpreted to reduce the flexibility allowed in rulemaking for agencies to
expand the definition to businesses with 200 or more employees. However, the definition would likely
not have any effect on the operation of the APA.

Section 3 amends s. 120.55, F.S., to enhance notice of new rules. The bill requires the Department of
State to publish in the Florida Administrative Register a listing of rules filed for adoption in the previous
7 days and a listing of all rules filed for adoption but awaiting legislative ratification.

The bill also requires those agencies with e-mail alert services that provide regulatory information to
interested parties to include notices of new rule development, proposed rules and notice of adoption of
rules in those e-mail alerts.

15 Section 120.68(2)(a), F.S.
16 Section 120.68(9), F.S.
17 Section 120.695, F.S. The statute contains the following legislative intent: "It is the intent of the Legislature that an agency charged
with enforcing rules shall issue a notice ofnoncompliance as its first response to a minor violation ofa rule in any instance in which it
is reasonable to assume that the violator was unaware of the rule or unclear as to how to comply with it."
18 Section 120.695(2)(c), (d), F.S. The statute provides for fmal review and revision of these agency designations to be at the
discretion of elected constitutional officers.
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Section 4 amends s. 120.56, F.S., relating to petitions challenging the validity of rules, proposed rules
and unadopted rules. The changes clarify the terminology relating to unadopted rules. The "
amendments also clarify the initial burden of pleading for proposed rules and unadopted rules. For
unadopted rules the revision requires the agency to prove the statement alleged to be an unadopted
rule is not a rule, that it was validly adopted, or that rulemaking is not feasible or not practicable.

Section 5 amends s. 120.569(2){1) to alter the time for entry of final orders in proceedings relating to
agency actions to allow, at the agency's discretion, for legal appeals of rule challenges proceeding
concurrently with the enforcement action. An agency will have 10 days after the determination of the
appeal to enter the final order on a related matter.

Section 6 amends s. 120.57, F.S., relating to DOAH hearings of agency initiated actions involving
disputed issues of material fact. The bill incorporates many of the provisions of s. 120.56, allows the
DOAH hearing officer to enter a final order on the challenge to the validity of a rule or to an unadopted
rule, to treat a challenge to a rule in defensive position much as a challenge in an action initiated by the
non-agency party. The bill allows the agency, within 15 days of notice of the challenge, to waive its
-reliance on an unadopted rule or a rule alleged to be invalid, and thereby eliminate that aspect of the
litigation, without prejudice to the agency reasserting its position in another matter or lawsuit. This will
help an agency advance a proceeding beyond a weak legal position on the rule issue, particularly in
matters initiated by field investigators without the benefit of legal deliberation by counsel.

To conform to the intention that rule challenges be fairly litigated in defensive cases, the bill excludes
those challenges from summary final order procedures that are not well suited to the resolution of the
claims.

The section also revises the procedures of using challenges to the validity of rules and unadopted rules
in defensive cases where there is no dispute of material fact, staying the proceeding on agency action
during a separate proceeding challenging the rule.

Section 7 amends s. 120.573, F.S., relating to mediation of disputes, to authorize a party to request
mediation in any case involving a challenge to the validity of an existing rule, proposed rule or an
unadopted rule, or a proceeding pursuant to a petition seeking declaratory statement. This would have
no substantial impact on the effect of present law, particularly in light of the nature of the matters
referenced, which constitute determinations of law that are not ordinarily amenable to mediation.

Section 8 amends s. 120.595, F.S., relating to attorney fees in APA proceedings, to clarify the statute
respecting participating in a proceeding for improper purposes and applying the attorney fee provisions
for petitions challenging the validity of rules or unadopted rules to the defensive challenges revised in
Section 6 of the bill. It also makes conforming changes to the revised terminology regarding unadopted
rules supplied in Section 4 of the bill.

The bill provides that reasonable costs and attorney fees incurred in proving and prosecuting a claim
for attorney fees under the statute are not SUbject to the fee cap applicable to costs and fees awardable
in the underlying action.

The bill eliminates the defense that an agency's action can be "substantially justified" when a rule or
unadopted rule is successfully challenged. It also eliminates a defense that the agency "did not know or
should not have known" that it was relying on an unadopted rule. The bill retains an equitable defense
of "special circumstances".

The bill rewrites the provisions for notice of an invalid rule or proposed rule, or of an unadopted rule,
requiring notice 30 days prior to filing of a petition challenging a rule or unadopted rule, and 5 days prior
to filing the petition challenging a proposed rule. Reasonable costs and attorney fees may be awarded
only for the period beginning after notice. The agency may avoid an award of attorney fees and costs if,
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within the notice period provided, the agency provides notice that it will not adopt the proposed rule or
will not rely upon the adopted rule or statement challenged as an unadopted rule until after the agency
has complied with the rulemaking procedures of the APA to ensure its rules conform to the law. The bill
also provides that taking such steps to cure its faults would constitute "special circumstances"
protecting the agency from an attorney fees judgment on the rule challenge.

The bill clarifies that the notice provisions do not apply to rule challenges raised in defense to agency
actions.

Section 9 alters the appellate provisions to clarify that a final order on a rule challenge in a defensive
action is directly appealable in the same manner as a final order in a petition challenging a rules. The
bill also provides that the 30 day time to file a notice of appeal is extended 10 days if the party receives
notice of the final order more than 25 days after the order was rendered. This section also makes
conforming technical changes reSUlting from other amendments in the bill.

Section 10 amends s. 120.695, F.S., to remove the discretion of agencies to designate rules for which
minor violations would be subject to a notice of noncompliance and the discretion of cabinet officers to
opt out of the provisions of the section by keeping licensees regularly advised of the content of
governing rules. As a result, every first violation of a rule that does not cause harm or threaten the
public health, safety or welfare could only addressed by a notice of noncompliance. This would likely
reduce the deterrence of many rules not currently designated for treatment as minor violations, would
likely increase litigation over what is or is not a minor violation, and likely increase the cost of
enforcement to counter-balance the lost deterrence, while reducing the revenues generated from fines
for first violations of many rules.

Sections 11-13 are conforming changes to separate statutes which do not add to the effect of the bill.

B. SECTION DIRECTORY:

Section 1 amends s. 57.111 (3) relating to attorney fees for small businesses in administrative
proceedings.

Section 2 creates a new s.120.52(18), F.S., and renumbers existing subsections (18)-(22), to adopt a
definition of "small business" for purposes of the APA.

Section 3 amends s. 120.55, F.S., relating to publication of APA notices.

Section 4 amends s. 120.56(1), (2) and (4), F.S., relating to petitions challenging existing rules,
proposed rules and unadopted rules. '

Section 5 amends s. 120.569(2)(1), F.S., relating to the deadline for an agency to render a final order
after a DOAH proceeding.

Section 6 amends s. 120.57(1)(e) and (h) and (2), F.S., revising the procedures when rules or
unadopted rules are challenged defensively in proceedings on agency actions.

Section 7 amends s. 120.573, F.S., relating to mediation of disputes.

Section 8 amends s. 120.595, F.S., relating to attorney fees in certain APA proceedings.

Section 9 amends s. 120.68(1), (2) and (9), F.S., relating to judicial review of final agency actions.

Section 10 amends s. 120.695(2), F.S., relating to notice of noncompliance and minor violations of
rules.

Section 11 makes conforming changes to s. 420.9072, F.S.
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Section 12 makes conforming changes to s. 420.9075, F.S.

Section 13 makes conforming changes to s. 443.092, F.S.

Section 14 provides an effective date of July 1,2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill would eliminate the ability of agencies to collect fines for many first-time violations of rules
that do not cause harm. This would likely have a significant negative fiscal impact on revenues
collected by the state. Three examples of potential lost fine revenues using actual fiscal year 2011­
12 receipts are $25.5 million in the Department of Health, $24.5 million in the Department of
Financial Services, and $4.7 million in the Department of Business and Professional Regulation.
While these examples are of total fines collected, not just fines from first-time violators, it does
indicate that the potential loss of revenue could be significant.

2. Expenditures:

The bill might require additional enforcement expenditures in some regulatory areas where
penalties for first-time violations actually deter wrongdoing. The bill may require some additional
expenditures by the Department of State complying with additional Florida Administrative Register
notice requirements. However, some of the notices the bill would require are currently being
published weekly by the Department as a public convenience. In addition, the ability of prevailing
parities to recover attorney fees and costs will also likely have a negative fiscal impact on state
agencies.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

Local governments are not typically governed by the APA, but some are made subject to it by
special law. In such cases, some revenues presently raised by fines for first time violations of rules
would be lost.

2. Expenditures:

The bill would be unlikely to impact local government expenditures. Local governments might
benefit from a reduction in fines assessed by state agencies, but those governed by the APA might
have to increase enforcement expenditures to overcome the loss of deterrence described in A.2
above. Those governed by the APA may also experience a reduction in revenues from fines for first
time violations of rules.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The private sector might see some positive impact from a reduction of fines for first time violations of
.many rules. However, the impact upon business costs of any increase in investigations might offset any
reduction in fines paid. The private sector may benefit slightly by the increased incentives for agencies
to conform their rules to the law, thereby increasing clarity and certainty in the application of the law.

D. FISCAL COMMENTS:

The fiscal impacts described above are indeterminate, but likely have a negative significant fiscal
impact to the state.
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III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

It is unlikely that the fiscal impact on local governments would be significant enough to implicate the
provisions of s. 18, Art. VII, Florida Constitution.

2. Other:

. None.

B. RULE-MAKING AUTHORITY:

The bill does not alter rulemaking authority except by abolishing the discretion, exempt from the
rulemaking provisions of the APA, to designate rules for which first-time violations might be addressed
through a notice of noncompliance.

The bill enhances the procedures provided by the APA for challenging rules, particularly in the defense
against agency actions that are not based on valid rules. As such, it provides incentives and
opportunities for private parties to hold agency rulemaking accountable under the law.

C. DRAFTING ISSUES OR OTHER COMMENTS:

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

On March 27,2013, the Rulemaking Oversight & Repeal Subcommittee adopted two amendments to the
original House Bill. The first amendment redrafted the following sections of the original bill:

• Section 2 (amending s. 120.56, F.S.) is completely revised in Section 4 of the CS version. The
amendment restored present law on burden of proof, while clarifying the present law.

• Section 3 (amending s. 120.595, F.S.) is completely revised in Section 8 of the CS. The
amendment restores the 30 day period between notice of an unadopted rule and the filing of a
petition challenging the unadopted rule, while allowing fees to accrue from the time of notice. The
provisions as amended are more fUlly explained in the analysis above.

The amendment added new sections:
• Section 1 (amending s. 57.111(3), F.S.)
• Section 3 (amending s. 120.55, F.S.)
• Section 5 (amending s. 120.569(2)(1), F.S.)
• Section 6 (amending s. 120.57, F.S.)
• Section 9 (amending s. 120.68, F.S.)

The amendment retains the following sections of the original bill:
• Section 1 (amending s. 120.52, F.S.) becomes Section 2 in the CS.
• Section 4 (amending s. 120.573, F.S.) becomes Section 7 ofthe CS.
• Section 5 (amending s. 120.695, F.S.) becomes Section 10 of the CS.
• Sections 6-8 making conforming changes become Sections 11-13 of the CS.

An amendment to the amendment was also adopted providing that attorney fees may be awarded above
the fee caps in the APA for the litigation to establish and collect fees properly awarded. That language was
incorporated into Section 8 of the CS.

The substance of the amendments is fully explained in the analysis above.
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A bill to be entitled

An act relating to administrative procedures; amending

s. 57.111, F.S.; revising the definition of the term

"small business party"; providing conditions under

which a proceeding is not substantially justified for

purposes of an award under the Florida Equal Access to

Justice Act; amending s. 120.52, F.S.; defining the

term "small business" as used in the Administrative

Procedure Act; amending s. 120.55, F.S.; providing for

publication of notices of rule development and of

rules filed for adoption; providing additional notice

of rule development, proposals, and adoptions;

amending s. 120.56, F.S.; providing that the

petitioner challenging a proposed rule or unadopted

agency statement has the burden of establishing a

prima facie case; amending s. 120.569, F.S.; providing

for extension of time to render final agency action in

certain circumstances; amending s. 120.57, F.S.;

conforming proceedings opposing agency action based on

an invalid rule or unadopted rule to proceedings for

challenging rules; requiring notice of whether the

agency will rely on the challenged rule or unadopted

rule; providing for the administrative law judge to

make certain findings and enter a final order on the

validity of the rule or the use of an unadopted rule;

providing for stay of proceedings not involving

disputed issues of fact upon timely filing of rule

challenge; amending s. 120.573, F.S.; authorizing any
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29 party to request mediation of rule challenge and

30 declaratory statement proceedings; amending s.

31 120.595, F.S.; providing for an award of attorney fees

32 and costs in specified challenges to agency action;

33 removing certain exceptions from requirements that

34 attorney fees and costs be rendered against the agency

35 in proceedings in which the petitioner prevails in a

36 rule challenge; requiring service of notice of

37 invalidity to an agency before bringing a rule

38 challenge as a condition precedent to award of

39 attorney fees and costs; providing for award of

40 additional attorney fees and costs for litigating

41 - entitlement to and amount of attorney fees and costs

42 in administrative actions; providing that such awards

43 of additional attorney fees and costs are not subject

44 to certain statutory limits; amending s. 120.68, F.S.;

45 providing for appellate review of orders rendered in

46 challenges to specified rules or unadopted rules;

47 amending s. 120.695, F.S.; removing obsolete

48 provisions with respect to required agency review and

49 designation of minor violations; amending SSe

50 420.9072, 420.9075, and 443.091, F.S.; conforming

51 cross-references; providing an effective date.

52

53 Be It Enacted by the Legislature of the state of Florida:

54

55 Section 1. Paragraphs (d) and (e) of subsection (3) of

56 section 57.111, Florida Statutes, are amended to read:
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57 57.111 Civil actions and administrative proceedings

58 initiated by state agencies; attorney attorneys' fees and

59 costs.-

60 (3) As used in this section:

61 (d) The term "small business party" means:

62 l.a. A sole proprietor of an unincorporated business,

63 including a professional practice, whose principal office is in

64 this state, who is domiciled in this state, and whose business

65 or professional practice has, at the time the action is

66 initiated by a state agency, not more than 25 full-time

67 employees or a net worth of not more than $2 million, including

68 both personal and business investments;

69 b. A partnership or corporation, including a professional

70 practice, which has its principal office in this state and has

71 at the .time the action is initiated by a state agency not more

72 than 25 full-time employees or a net worth of not more than $2

73 million; or

74 c. An individual whose net worth did not exceed $2 million

75 at the time the action is initiated by a state agency when the

76 action is brought against that individual's license to engage in

77 the practice or operation of a business, profession, or trade;

78 or

79 2. Any small business party as defined in subparagraph 1.,

80 without regard to the number of its employees or its net worth,

81 in any action under s. 72.011 or in any administrative

82 proceeding under that section to contest the legality of any

83 assessment of tax imposed for the sale or use of services as
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provided in chapter 212, or interest thereon, or penalty

therefor; or

3. Any small business as defined in s. 288.703 in any

administrative proceeding pursuant to chapter 120 and any appeal

thereof.

(e) A proceeding is "substantially justified" if it had a

reasonable basis in law and fact at the time it was initiated by

a state agency. A proceeding is not substantially justified when

the agency action involves identical or substantially similar

facts and circumstances and the specified law, rule, or order on

which the party substantially affected by the agency action

petitioned for a declaratory statement under s. 120.565, and:

1. The agency action contradicts a declaratory statement

issued under s. 120.565 to the substantially affected party; or

2. The agency denied the petition under s. 120.565 before

initiating the agency action against the substantially affected

party.

Section 2. Subsections (18) through (22) of section

120.52, Florida Statutes, are renumbered as subsections (19)

through (23), respectively, and a new subsection (18) is added

to that section to read:

120.52 Definitions.-As used in this act:

(18) "Small business" has the same meaning as provided in

s.288.703.

Section 3. Section 120.55, Florida Statutes, is amended to

read:

120.55 Publication.-

(1) The Department of State shall:

Page 4of 36

CODING: Words stricken are deletions; words underlined are additions.
hb1225-01-c1



FLORIDA

CS/HB 1225

H 0 USE o F RE P RES E N TAT I V E S

2013

112 (a)l. Through a continuous revision and publication

113 system, compile and publish electronically, on an Internet

114 website managed by the department, the "Florida Administrative

115 Code." The Florida Administrative Code shall contain all rules

116 adopted by each agency, citing the grant of rulemaking authority

117 and the specific law implemented pursuant to which each rule was

118 adopted, all history notes as authorized in s. 120.545(7),

119 complete indexes to all rules contained in the code, and any

120 other material required or authorized by law or deemed useful by

121 the department. The electronic code shall display each rule

122 chapter currently in effect in browse mode and allow full text

123 search of the code and each rule chapter. The department may

124 contract with a publishing firm for a printed publication;
.

125 however, the department shall retain responsibility for the code

126 as provided in this section. The electronic publication shall be

127 the official compilation of the administrative rules of this

128 state. The Department of State shall retain the copyright over

129 the Florida Administrative Code.

130 2. Rules general in form but applicable to only one school

131 district, community college district, or county, or a part

132 thereof, or state university rules relating to internal

133 personnel or business and finance shall not be published in the

134 Florida Administrative Code. Exclusion from publication in the

135 Florida Administrative Code shall not affect the validity or

136 effectiveness of such rules.

137 3. At the beginning of the section of the code dealing

138 with an agency that files copies of its rules with the

139 department, the department shall publish the address and
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140 telephone number of the executive offices of each agency, the

141 manner by which the agency indexes its rules, a listing of all

142 - rules of that agency excluded from publication in the code, and

143 a statement as to where those rules may be inspected.

144 4. Forms shall not be published in the Florida

145 Administrative Code; but any form which an agency uses in its

146 dealings with the public, along with any accompanying

147 instructions, shall be filed with the committee before it is

148 used. Any form or instruction which meets the definition of

149 "rule" provided in s. 120.52 shall be incorporated by reference

150 into the appropriate rule. The reference shall specifically

151 state that the form is being incorporated by reference and shall

152 include the number, title, and effective date of the form and an

153 explanation of how the form may be obtained. Each form created

154 by an agency which is incorporated by reference in a rule notice

155 of which is given under s. 120.54 (3) (a) after December 31, 2007,

156 must clearly display the number, title, and effective date of

157 the form and the number of the rule in which the form is

158 incorporated.

159 5. The department shall allow adopted rules and material

160 incorporated by reference to be filed in electronic form as

161 prescribed by department rule. When a rule is filed for adoption

162 with incorporated material in electronic form, the department's

163 publication of the Florida Administrative Code on its Internet

164 website must contain a hyperlink from the incorporating

165 reference in the rule directly to that material. The department

166 may not allow hyperlinks from rules in the Florida

167 Administrative Code to any material other than that filed with
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168 and maintained by the department, but may allow hyperlinks to

169 incorporated material maintained by the department from the

170 adopting agency's website or other sites.

171 (b) Electronically publish on an Internet website managed

172 by the department a continuous revision and publication entitled

173 the "Florida Administrative Register," which shall serve as the

174 official publication and must contain:

175 1. All notices required by s. 120.54 (2) and (3) (a) '8"7

176 120.54 (3) (a), showing the text of all rules proposed for

177 consideration.

178 2. All notices of public meetings, hearings, and workshops

179 conducted in accordance with s. 120.525, including a statement

180 of the manner in which a copy of the agenda may be obtained.

181 3. A notice of each request for authorization to amend or

182 repeal an existing uniform rule or for the adoption of new

183 uniform rules.

184 4. Notice of petitions for declaratory statements or

185 administrative determinations.

186 5. A summary of each objection to any rule filed by the

187 Administrative Procedures Committee.

188 6. A listing of rules filed for adoption in the previous 7

189 calendar days.

190 7. A listing of all rules filed for adoption pending

191 legislative ratification under s. 120.541(3) until notice of

192 ratification or withdrawal of such rule is received.

193 8.~ Any other material required or authorized by law or

194 deemed useful by the department.

195
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196 The department may contract with a publishing firm for a printed

197 publication of the Florida Administrative Register and make

198 copies available on an annual subscription basis.

199 (c) Prescribe by rule the style and form required for

200 rules, notices, and other materials submitted for filing.

201 (d) Charge each agency using the Florida Administrative

202 Register a space rate to cover the costs related to the Florida

203 Administrative Register and the Florida Administrative Code.

204 (e) Maintain a permanent record of all notices published

205 in the Florida Administrative Register.

206 (2) The Florida Administrative Register Internet website

207 must allow users to:

208 (a) Search for notices by type, publication date, rule

209 number, word, subject, and agency.

210 (b) Search a database that makes available all notices

211 published on the website for a period of at least 5 years.

212 (c) Subscribe to an automated e-mail notification of

213 selected notices to be sent out before or concurrently with

214 publication of the electronic Florida Administrative Register.

215 • Such notification must include in the text of the e-mail a

216 summary of the content of each notice.

217 (d) View agency forms and other materials submitted to the

218 department in electronic form and incorporated by reference in

219 proposed rules.

220 (e) Comment on proposed rules.

221 (3) Publication of material required by paragraph (1) (b)

222 on the Florida Administrative Register Internet website does not
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223 preclude publication of such material on an agency's website or

224 by other means.

225 (4) Each agency shall provide copies of its rules upon

226 request, with citations to the grant of rulemaking authority and

227 the specific law implemented for each rule.

228 (5) Each agency that provides an e-mail alert service to

229 inform licensees or other registered recipients of important

230 notices shall use such service to notify recipients of each

231 notice required under s. 120.54(2) and (3) (a), including, but

232 not limited to, notice of rule development, notice of proposed

233 rules, and notice of filing rules for adoption, and provide

234 internet links to the appropriate rule page on the Secretary of

235 State's website, or Internet links to an agency website that

236 contains the proposed rule or final rule.

237 l£L~ Any publication of a proposed rule promulgated by

238 an agency, whether published in the Florida Administrative

239 Register or elsewhere, shall include, along with the rule, the

240 name of the person or persons originating such rule, the name of

241 the agency head who approved the rule, and the date upon which

242 the rule was approved.

243 J21~ Access to the Florida Administrative Register

244 Internet website and its contents, including the e-mail

245 notification service, shall be free for the public.

246 ~~(a) All fees and moneys collected by the Department

247 of State under this chapter shall be deposited in the Records

248 Management Trust Fund for the purpose of paying for costs

249 incurred by the department in carrying out this chapter.
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250 (b) The unencumbered balance in the Records Management

251 Trust Fund for fees collected pursuant to this chapter may not

252 exceed $300,000 at the beginning of each fiscal year, and any

253 excess shall be transferred to the General Revenue Fund.

254 Section 4. Paragraph (b) of subsection (1), paragraph (a)

255 of subsection (2), and subsection (4) of section 120.56, Florida

256 Statutes, are amended to read:

257 120.56 Challenges to rules.-

258 (1) GENERAL PROCEDURES FOR CHALLENGING THE VALIDITY OF A

259 RULE OR A PROPOSED RULE.-

260 (b) The petition challenging the validity of a proposed or

261 adopted rule or an agency statement defined as a rule under this

262 section seeking an administrative determination must state with

263 particularity..:..

264 1. The provisions alleged to be invalid and a statement

265 \iith sufficient enplanation of the facts establishing a prima

266 facie case of or grounds for the alleged invaliditYL and

267 2. Facts sufficient to show that the petitioner person

268 challenging a rule is substantially affected by the challenged

269 adopted rule or agency statement defined as a rule ~ or~

270 the person challenging a proposed rule would be substantially

271 affected by the proposed rule -i-t-.

272 (2) CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.-

273 (a) A substantially affected person may seek an

274 administrative determination of the invalidity of a proposed

275 rule by filing a petition seeking such a determination with the

276 division within 21 days after the date of publication of thc

277 notice required by s. 120.54(3) (a); within 10 days after the
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278 final public hearing is held on the proposed rule as provided by

279 s. 120.54(3) (e)2.; within 20 days after the statement of

280 estimated regulatory costs or revised statement of estimated

281 regulatory costs, if applicable, has been prepared and made

282 available as provided in s. 120.541 (1) (d); or within 20 days

283 after the date of publication of the notice required by s.

284 120.54(3) (d). The petition must state with particularity the

285 objections to the proposed rule and the reasons that the

286 proposed rule is an invalid exercise of delegated legislative

287 authority. The petitioner has the burden of presenting a prima

288 facie case demonstrating the invalidity of the proposed rule

289 going forward. The agency then has the burden to prove by a

290 preponderance of the evidence that the proposed rule is not an

291 invalid exercise of delegated legislative authority as to the

292 obj ections raised. A person "ho is substantially affected by a

293 change in the· proposed rule ffiay seek a deterffiination of the

294 validity of such change. A person who is not substantially

295 affected by the proposed rule as initially noticed, but who is

296 substantially affected by the rule as a result of a change, may

297 challenge any provision of the resulting rule and is not liffiited

298 to challenging the change to the proposed rule.

299 (4) CHALLENGING AGENCY STATEMENTS DEFINED AS UNADOPTED

300 RULES; SPECIAL PROVISIONS.-

301 (a) Any person substantially affected by an agency

302 statement that is an unadopted rule may seek an administrative

303 determination that the statement violates s. 120.54 (1) (a). The

304 petition shall include the text of the statement or a

305 description of the statement and shall state with particularity
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facts sufficient to show that the statement constitutes an a

unadopted rule under s. 120.52 and that the ageney has not

adopted the statement by the rulemaking proeedure provided by s.

120.54.

(b) The administrative law judge may extend the hearing

date beyond 30 days after assignment of the case for good cause.

Upon notification to the administrative law judge provided

before the final hearing that the agency has published a notice

of rulemaking under s. 120.54(3), such notice shall

automatically operate as a stay of proceedings pending adoption

of the statement as a rule. The administrative law judge may

vacate the stay for good cause shown. A stay of proceedings

pending rulemaking shall remain in effect so long as the agency

is proceeding expeditiously and in good faith to adopt the

statement as a rule. If a hearing is held and the petitioner

proves the allegations of the petition, the ageney shall have

the burden of proving

(c) The petitioner has the burden of presenting a prima

facie case demonstrating that the agency statement constitutes

an unadopted rule. The agency then has the burden to prove by a

preponderance of the evidence that the statement does not meet

the definition of an unadopted rule, the statement was adopted

as a rule in compliance with s. 120.54, or that rulemaking is

not feasible or not practicable under s. 120.54(1) (a).

(d)~ The administrative law judge may determine whether

all or part of a statement violates s. 120.54(1) (a). The

decision of the administrative law judge shall constitute a

final order. The division shall transmit a copy of the final
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334 order to the Department of State and the committee. The

335 Department of State shall publish notice of the final order in

336 the first available issue of the Florida Administrative Weekly.

337 ~~ If an administrative law judge enters a final order

338 that all or part of an unadopted rule agency statement violates

339 s. 120.54(1) (a), the agency must immediately discontinue all

340 reliance upon the unadopted rule statement or any substantially

341 similar statement as a basis for agency action.

342 l!l~ If proposed rules addressing the challenged

343 unadopted rule statement are determined to be an invalid

344 exercise of delegated legislative authority as defined in s.

345 120.52 (8) (b) - (f), the agency must immediately discontinue

346 reliance on the unadopted rule statement and any substantially

347 similar statement until rules addressing the subject are

348 properly adopted, and the administrative law judge shall enter a

349 tinal order to that effect.

350 Jgl~ All proceedings to determine a violation of s.

351 120.54 (1) (a) shall be brought pursuant to this subsection. A

352 proceeding pursuant to this subsection may be consolidated with

353 a proceeding under subsection (3) or under any other section of

354 this chapter. This paragraph does not prevent a party whose

355 substantial interests have been determined by an agency action

356 from bringing a proceeding pursuant to s. 120.57(1) (e).

357 Section 5. Paragraph (1) of subsection (2) of section

358 120.569, Florida Statutes, is amended to read:

359 120.569 Decisions which affect substantial interests.-

360 (2)
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361 (1) Unless the time period is waived or extended with the

362 consent of all parties, the final order in a proceeding which

363 affects substantial interests must be in writing and include

364 findings of fact, if any, and conclusions of law separately

365 stated, and it must be rendered within 90 days:

366 1. After the hearing is concluded, if conducted by the

367 agency;

368 2. After a recommended order is submitted to the agency

369 and mailed to all parties, if the hearing is conducted by an

370 administrative law judge, provided that, at the election of the

371 agency, the time for rendering the final order may be extended

372 until 10 days after entry of final judgment on any appeal from a

373 final order under s. 120.57(1) (e)5.; or

374 3. After the agency has received the written and oral

375 material it has authorized to be submitted, if there has been no

376 hearing.

377 Section 6. Paragraphs (e) and (h) of subsection (1) and

378 subsection (2) of section 120.57, Florida Statutes, are amended

379 to read:

380 120.57 Additional procedures for particular cases.-

381 (1) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS INVOLVING

382 DISPUTED ISSUES OF MATERIAL FACT.-

383 (e)l. An agency or an administrative law judge may not

384 base agency action that determines the substantial interests of

385 a party on an unadopted rule or a rule that is an invalid

386 exercise of delegated legislative authority. The administrative

387 - law judge shall determine whether an agency statement

388 constitutes an unadapted rule. This subparagraph does not
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389

390

391

392

393

394

395

396

397

398

399

400

401

402

403

404

405

406

407

408

409

410

411

412

413

414

415

preclude application of valid adopted rules and applicable

provisions of law to the facts.

2. In a matter initiated by agency action proposing to

determine the substantive interests of a party, the party's

timely petition for hearing may challenge the proposed agency

action as based on a rule that is an invalid exercise of

delegated legislative authority or based on an unadopted rule.

For challenges brought under this subsection:

a. The challenge shall be pled as a defense with the

particularity required in s. 120.56(1) (b);

b. Section 120.56 (3) (a) applies to a challenge alleging a

rule is an invalid exercise of delegated legislative authority;

c. Section 120.56(4) (c) applies to a challenge alleging an

unadopted rule .
. .

d. The agency shall have 15 days from the date of

receiving a challenge under this paragraph to serve the

challenging party with a notice that the agency will continue to

rely upon the rule or the alleged unadopted rule as a basis for

the action determining the party's substantive interests.

Failure to timely serve the notice shall constitute a binding

stipulation that the agency shall not rely upon the rule or

unadopted rule further in the proceeding. The agency shall

include a copy of this notice with the referral of the matter to

the division under s. 120.569(2) (a).

e. This subparagraph does not preclude the consolidation

of any proceeding under s. 120.56 with any proceeding under this

paragraph.
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416 3.~ Notwithstanding subparagraph 1., if an agency

delegated legislative authority if adopted as rules. An

unadopted rule The agency action shall not be presumed valid e-r-

invalid. The agency must demonstrate that the unadopted rule:

a. Is within the powers, functions, and duties delegated

417 demonstrates that the statute being implemented directs it to

418 adopt rules, that the agency has not had time to adopt those

419 rules because the requirement was so recently enacted, and that

420 the agency has initiated rulemaking and is proceeding

421 expeditiously and in good faith to adopt the required rules,

422 then the agency's action may be based upon those unadopted rules

423 if, subject to de novo revimi by the administrative law judge

424 determines rulemaking is neither feasible nor practicable and

425 the unadopted rules would not constitute an invalid exercise of

426

427

428

429

430 by the Legislature or, if the agency is operating pursuant to

431 - authority vested in the agency by derived from the State

432 Constitution, is within that authority;

433 b. Does not enlarge, modify, or contravene the specific

434 provisions of law implemented;

435 c. Is not vague, establishes adequate standards for agency·

436 decisions, or does not vest unbridled discretion in the agency;

437 d. Is not arbitrary or capricious. A rule is arbitrary if

438 it is not supported by logic or the necessary facts; a rule is

439 capricious if it is adopted without thought or reason or is

440 irrational;

441 e. Is not being applied to the substantially affected

442 party without due notice; and
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443 f. Does not impose excessive regulatory costs on the

444 regulated person, county, or city.

445 4. The administrative law judge shall determine under

446 subparagraph 2. whether a rule is an invalid exercise of

447 delegated legislative authority or an agency statement

448 constitutes an unadopted rule and shall determine whether an

449 unadopted rule meets the requirements of subparagraph 3. The

450 determination shall be rendered as a separate final order no

451 earlier than the date on which the administrative law judge

452 serves the recommended order.

453 5.~ The recommended and final orders in any proceeding

454 ?hall be governed by the provisions of paragraphs (k) and (1),

455 except that the administrative law judge's determination

456 regarding an unadopted rule under subparagraph ~ 1. or

457 subparagraph 2. shall be included as a conclusion of law that

458 the agency may not reject not be rejeeted by the ageney unless

459 the ageney first determ:ines from: a revie'iJi of the eom:plete

460 record, and states with particularity in the order, that such

461 determ:ination is elearly erroneous or does not com:ply vdth

462 essential requirem:ents of lmi. In any proeeeding for revie'ii

463 under s. 120.68, if the court finds that the agency's rejeetion

464 of the determ:ination regarding the unadopted rule does not

465 com:port vvith the provisions of this subparagraph, the agency

466 action shall be set aside and the court shall award to the

467 prevailing party the reasonable eosts and a reasonable

468 attorney's fee for the initial proceeding and the proceeding for

469 revimi.
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470

471

472

473

474

475

476

477

478

479

480

481

482

483

484

485

486

487 ­

488

489

490

491

492

493

494

495

496

497

(h) Any party to a proceeding in which an administrative

law judge of the Division of Administrative Hearings has final

order authority may move for a summary final order when there is

no genuine issue as to any material fact. A summary final order

shall be rendered if the administrative law judge determines

from the pleadings, depositions, answers to interrogatories, and

admissions on file, together with affidavits, if any, that no

genuine issue as to any material fact exists and that the moving

party is entitled as a matter of law to the entry of a final

order. A summary final order shall consist of findings of fact,

if any, conclusions of law, a disposition or penalty, if

applicable, and any other information required by law to be

contained in the final order. This paragraph does not apply to

proceedings authorized by paragraph (e).

(2) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS NOT

INVOLVING DISPUTED ISSUES OF MATERIAL FACT.-In any case to which

subsection (1) does not apply:

(a) The agency shall:

1. Give reasonable notice to affected persons of the

action of the agency, whether proposed or already taken, or of

its decision to refuse action, together with a summary of the

factual, legal, and policy grounds therefor.

2. Give parties or their counsel the option, at a

convenient time and place, to present to the agency or hearing

officer written or oral evidence in opposition to the action of

the agency or to its refusal to act, or a written statement

challenging the grounds upon which the agency has chosen to

justify its action or inaction.

Page 18 of 36

CODING: Words stricken are deletions; words underlined are additions.
hb1225-01-c1



FLORIDA

CS/HB 1225

H 0 USE o F REP RES E N TAT I V E S

2013

498 3. If the objections of the parties are overruled, provide

499 a written explanation within 7 days.

500 (b) An agency may not base agency action that determines

501 the substantial interests of a party on an unadopted rule or a

502 rule that is an invalid exercise of delegated legislative

503 authority. No later than.the date provided by the agency under

504 subparagraph (a)2. for presenting material in opposition to the

505 agency's proposed action or refusal to act, the party may file a

506 petition under s. 120.56 challenging the rule, portion of rule,

507 or unadopted rule on which the agency bases its proposed action

508 or refusal to act. The filing of a challenge under s. 120.56

509 pursuant to this paragraph shall stay all proceedings on the

510 agency's proposed action or refusal to act until entry of the

511 final order by the administrative law judge, which shall provide

512 additional notice that the stay of the pending agency action is

513 terminated and any further stay pending appeal of the final

514 order must be sought from the appellate court.

515 ~+et The record shall only consist of:

516 1. The notice and summary of grounds.

517 2. Evidence received.

518 3. All written statements submitted.

519 4. Any decision overruling objections.

520 5. All matters placed on the record after an ex parte

521 communication.

522 6. The official transcript.

523 7. Any decision, opinion, order, or report by the

524 presiding officer.
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525 Section 7. Section 120.573, Florida Statutes, is amended

526 to read:

527 120.573 Mediation of disputes.-

528 ill Each announcement of an agency action that affects

529 substantial interests shall advise whether mediation of the

530 administrative dispute for the type of agency action announced

531 is available and that choosing mediation does not affect the

532 right to an administrative hearing. If the agency and all

533 parties to the administrative action agree to mediation, in

534 writing, within 10 days after the time period stated in the

535 announcement for election of an administrative remedy under SSe

536 120.569 and 120.57, the time limitations imposed by SSe 120.569

537 and 120.57 shall be tolled to allow the agency and parties to

538 mediate the administrative dispute. The mediation shall be

539 concluded within 60 days of such agreement unless otherwise

540 agreed by the parties. The mediation agreement shall include

541 provisions for mediator selection, the allocation of costs and

542 fees associated with mediation, and the mediating parties'

543 understanding regarding the confidentiality of discussions and

544 documents introduced during mediation. If mediation results in

545 settlement of the administrative dispute, the agency shall enter

546 a final order incorporating the agreement of the parties. If

547 mediation terminates without settlement of the dispute, the

548 agency shall notify the parties in writing that the

549 administrative hearing processes under SSe 120.569 and 120.57

550 are resumed.

551 (2) Any party to a proceeding conducted pursuant to a

552 petition seeking an administrative determination of the
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553

554

555

556

557

558

559

560

561

562

563

564

565

566

567

568

569

570

571

572

573

574

575

576

577

578

579

580

invalidity of an existing rule, proposed rule, or unadopted

agency statement under s. 120.56 or a proceeding conducted

pursuant to a petition seeking a declaratory statement under s.

120.565 may request mediation of the dispute under this section.

Section 8. Section 120.595, Florida Statutes, is amended

.to read:

120.595 Attorney Attorney's fees.-

(1) CHALLENGES TO AGENCY ACTION PURSUANT TO SECTION

120.57(1).-

purpose .
. .

~~ Other than as provided in paragraph (d), in

proceedings pursuant to s. 120.57(1), and upon motion, the

administrative law judge shall determine whether any party

participated in the proceeding for an improper purpose as

defined by this subsection. In ffiaking sueh deterffiination, the

adrflinistrative 1mi' judge shall eonsider 'ii'hether The

nonprevailing adverse party shall be presumed to have

participated in the pending proceeding for an improper purpose

if:
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581 a. Such party was an adverse party has participated in two

582 or more other such proceedings involving the same prevailing

583 party and the same subject; project as an adverse party and in

584 b. In those \ihich such t\lO or more proceedings the

585 nonprevailing adverse party did not establish either the factual

586 or legal merits of its positionL, and shall consider

587 c. Whether The factual or legal position ~sserted in the

588 pending instant proceeding would have been cognizable in the

589 previous proceedings; and. In such event, it shall be rebuttably

590 presumed that the nonprevailing adverse party participated in

591 the pending proceeding for an improper purpose

592 d. The nonprevailing adverse party has not rebutted the

593 presumption of participating in the pending proceeding for an

594 improper purpose.

595 .£:..-te+- If In any proceeding in 'iihieh the adffiinistrative Imi'

596 judge determines that a party is determined to have participated

597 in the proceeding for an improper purpose, the recommended order

598 shall include such findings of fact and conclusions of law to

599 establish the conclusion so designate and shall determine the

600 award of costs and attorney attorney's fees.

601 ~+et For the purpose of this subsection:

602 1. "Improper purpose" means participation in a proceeding

603 pursuant to s. 120.57(1) primarily to harass or to cause

604 - unnecessary delay or for frivolous purpose or to needlessly

605 increase the cost of litigation, licensing, or securing the

606 approval of an activity.

607 2. "Costs" has the same meaning as the costs allowed in

608 civil actions in this state as provided in chapter 57.
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609 3. "Nonprevailing adverse party" means a party that has

610 failed to have substantially changed the outcome of the proposed

611 or final agency action which is the subject of a proceeding. In

612 the event that a proceeding results in any substantial

613 modification or condition intended to resolve the matters raised

614 in a party's petition, it shall be determined that the party

615 having raised the issue addressed is not a nonprevailing adverse

616 party. The recommended order shall state whether the change is

617 substantial for purposes of this subsection .. In no event shall

618 the term "nonprevailing party" or "prevailing party" be deemed

619 to include any party that has intervened in a previously

620 existing proceeding to support the position of an agency.

621 (d) For challenges brought under s. 120.57(1) (e), if the

622 appellate court or the administrative law judge declares a rule

623 or portion of a rule to be invalid or that the agency statement

624 is an unadopted rule which does not meet the requirements of s.

625 ~20.57(1) (e)4., a judgment or order shall be rendered against

626 the agency for reasonable costs and reasonable attorney fees,

627 unless the agency demonstrates that special circumstances exist

628 which would make the award unjust. Reasonable costs and

629 reasonable attorney fees shall be awarded only for the period

630 beginning 15 days after the receipt of the petition for hearing

631 challenging the rule or unadopted rule. If the agency prevails

632 in the proceedings, the appellate court or administrative law

633 judge shall award reasonable costs and reasonable attorney fees

634 against a party if the appellate court or administrative law

635 judge determines that a party participated in the proceedings

636 for an improper purpose as defined by paragraph (c) .An award of
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637 attorney fees as provided by this subsection may not exceed

638 $50,000.

639 (2) CHALLENGES TO PROPOSED AGENCY RULES PURSUANT TO

640 SECTION 120.56(2) .-If the appellate court or administrative law

641 judge declares a proposed rule or portion of a proposed rule

642 invalid pursuant to s. 120.56(2), a judgment or order shall be

643 rendered against the agency for reasonable costs and reasonable

644 attorney attorney's fees, unless the agency demonstrates~

645 its aetions were substantially justified or special

646 circumstances exist which would make the award unjust. Aft

647 ageney's aetions are "substantially justified" if there was a

648 reasonable basis in law and faet at the tiffie the aetions were

649 _ taken by the ageney. If the agency prevails in the proceedings,

650 the appellate court or administrative law judge shall award

651 reasonable costs and reasonable attorney attorney's fees against

652 a party if the appellate court or administrative law judge

653 determines that a party participated in the proceedings for an

654 improper purpose as defined by paragraph (1) (c) (1) (e). An He

655 award of attorney attorney's fees as provided by this subsection

656 may not shall exceed $50,000.

657 (3) CHALLENGES TO EXISTING AGENCY RULES PURSUANT TO

658 SECTION 120.56(3) AND (5) .-If the appellate court or

659 administrative law judge declares a rule or portion of a rule

660 invalid pursuant to s. 120.56(3) or (5), a judgment or order

661 shall be rendered against the agency for reasonable costs and

662 reasonable attorney attorney's fees, unless the agency

663 demonstrates that its actions were substantially justified or

664 special circumstances exist which would make the award unjust.
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665 An agency's actions are "substantially justified" if there was a

666 . reasonable basis in la" and fact at the time the actions Here

667 taken by the agency. If the agency prevails in the proceedings,

668 the appellate court or administrative law judge shall award

669 reasonable costs and reasonable attorney attorney's fees against

670 a party if the appellate court or administrative law judge

671 determines that a party participated in the proceedings for an

672 improper purpose as defined by paragraph (1) (c) (1) (e). An Ne

673 award of attorney attorney's fees as provided by this subsection

674 may not shall exceed $50,000.

675 (4) CHALLENGES TO UNADOPTED RULES AGENCY ACTION PURSUANT

676 TO SECTION 120.56(4).-

677 (a) If the appellate court or administrative law judge

678 determines that all or part of an unadopted rule agency

679 9tatement violates s. 120.54 (1) (a), or that the agency must

680 immediately discontinue reliance on the unadopted rule statement

681 and any substantially similar statement pursuant to s.

682 120.56 (4) (e), a judgment or order shall be entered against the

683 agency for reasonable costs and reasonable attorney attorney's

684 fees, unless the agency demonstrates that the statement is

685 required by the Federal Government to implement or retain a

686 delegated or approved program or to meet a condition to receipt

687 of federal funds.

688 (b) Upon notification to the administrative law judge

689 provided before the final hearing that the agency has published

690 a notice of rulemaking under s. 120.54(3) (a), such notice shall

691 automatically operate as a stay of proceedings pending

692 rulemaking. The administrative law judge may vacate the stay for
..
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693

694

695

696

697

698

699

700

701

702

703

704

705

706

707

708

709

710

711

712

713

714

715

716

717

718

719

720

good cause shown. A stay of proceedings under this paragraph

remains in effect so long as the agency is proceeding

expeditiously and in good faith to adopt the statement as a

rule. The administrative law judge shall award reasonable costs

and reasonable attorney attorney's fees incurred accrued by the

petitioner before prior to the date the notice was publishedT

unless the agency proves to the administrative laH judge that it

did not ltnmi and should not have ]mo~m that the statement lias an

unadopted rule. Attorneys' fees and costs under this paragraph

and paragraph (a) shall be awarded only upon a finding that the

agency received notice that the statement may constitute an

unadopted rule at least 30 days before a petition under s.

120.56(4) Has filed and that the agency failed to publish the

required notice of rulemalting pursuant to s. 120.54(3) that

addresses the statement Hithin that 30 day period. Notice to the

agency may be satisfied by its receipt of a copy of the s.

120.56(4) petition, a notice or other paper containing

substantially the same information, or a petition filed pursuant

to s. 120.54(7). An award of attorney attorney's fees as

provided by this paragraph may not exceed $50,000.

(c) Notwithstanding the provisions of chapter 284, an

award shall be paid from the budget entity of the secretary,

executive director, or equivalent administrative officer of the

agency, and the agency is shall not be entitled to payment of an

award or reimbursement for payment of an award under any

provision of law~

(d) If the agency prevails in the proceedings, the

appellate court or administrative law judge shall award

Page 26 of 36

CODING: Words stricken are deletions; words underlined are additions.

..

hb1225-01-c1



FLORIDA

CS/HB 1225

H 0 USE o F REPRESENTATIVES

2013

721 reasonable costs and attorney attorney's fees against a party if

722 the appellate court or administrative law judge determines that

723 the party participated in the proceedings for an improper

724 purpose as defined in paragraph (1) (c)~ or that the party or

725 the party's attorney knew or should have known that a claim was

726 not supported by the material facts necessary to establish the

727 claim or would not be supported by the application of then-

728 existing law to those material facts.

729 (5) APPEALS.-When there is an appeal, the court in its

730 discretion may award reasonable attorney attorney's fees and

731 reasonable costs to the prevailing party if the court finds that

732 the appeal was frivolous, meritless, or an abuse of the

733 appellate process, or that the agency action which precipitated

734 the appeal was a gross abuse of the agency's discretion. Upon

735 review of agency action that precipitates an appeal, if the

736 court finds that the agency improperly rejected or modified

737 findings of fact in a recommended order, the court shall award

738 reasonable attorney attorney's fees and reasonable costs to a

739 prevailing appellant for the administrative proceeding and the

740 appellate proceeding.

741 (6) NOTICE OF INVALIDITY.-A party failing to serve a

742 notice of invalidity under this subsection is not entitled to an

743 award of reasonable costs and reasonable attorney fees under

744 this section except as provided in paragraph (d).

745 (a) Before filing a petition challenging the validity of a

746 proposed rule under s. 120.56(2), an adopted rule under s.

747 .120.56(3), or an agency statement defined as an unadopted rule

748 under s. 120.56(4), the substantially affected person shall
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..
(d) This subsection does not apply to defenses raised and

challenges authorized by s. 120.57 (1) (e) or s. 120.57 (2) (b).

(7) DETERMINATION OF RECOVERABLE FEES AND COSTS.-For

purposes of this chapter, s. 57.105(5), and s. 57.111, in

addition to an award of attorney fees and costs, the prevailing

party shall also recover attorney fees and costs incurred in

litigating entitlement to, and the determination or

quantification of, attorney fees and costs for the underlying

749

750

751

752

753

754

755

756

757

758

759

760

761

762

763

764

765

766

767

768

769

770

771

772

773

774

775

776

serve the agency head with notice of the proposed challenge. The

notice shall identify the proposed or adopted rule or the

unadopted rule the person proposes to challenge and a brief

explanation of the basis for that challenge. The notice must be

received by the agency head at least 5 days before the filing of

a petition under s. 120.56(2), and at least 30 days before the

filing of a petition under s. 120.56(3) or s. 120.56(4).

(b) Reasonable costs and reasonable attorney fees shall be

awarded only for the period beginning after the date on which

the agency head receives the notice of invalidity under

paragraph (a).

(c) Within the time limits specified in paragraph (a), if

the agency provides the substantially affected person with

written notice that the agency will not adopt the proposed rule

or will not rely upon the adopted rule or the agency statement

defined as an unadopted rule until after the agency has complied

with the requirements of s. 120.54 to amend the proposed rule or

the adopted rule or adopt the unadopted rule, such written

notice shall constitute a special circumstance under this

section.

..
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777

778

779

780

781

782

783

784

785

786

787

788

789

790

791

792

793

794

795

796

797

798

799

800

801

802

803

804

matter. Attorney fees and costs awarded for litigating

entitlement to, and the determination or quantification of,

attorney fees and costs for the underlying matter are not

subject to the limitations on amounts provided in this chapter

or s. 57.11l.

~~ OTHER SECTIONS NOT AFFECTED.-Other provisions,

including ss. 57.105 and 57.111, authorize the award of attorney

attorney's fees and costs in administrative proceedings. Nothing

in this section shall affect the availability of attorney

attorney's fees and costs as provided in those sections.
. -

Section 9. Subsections (1), (2), and (9) of section

120.68, Florida Statutes, are amended to read:

120.68 Judicial review.-

(1)~ A party who is adversely affected by final agency

action is entitled to judicial review.

(b) A preliminary, procedural, or intermediate order of

the agency or of an administrative law judge of the Division of

Administrative Hearings, or a final order under s.

120.57(1) (e)4., is immediately reviewable if review of the final

agency decision would not provide an adequate remedy.

(2) (a) Judicial review shall be sought in the appellate

district where the agency maintains its headquarters or where a

party resides or as otherwise provided by law.

- (b) All proceedings shall be instituted by filing a notice

of appeal or petition for review in accordance with the Florida

Rules of Appellate Procedure within 30 days after the date that

rendition of the order being appealed was filed with the agency

clerk. Such time is hereby extended for any party 10 days from
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805 receipt by such party of the notice of the order, if such notice

806 is received after the 25th day from the filing of the order. If

807 the appeal is of an order rendered in a proceeding initiated

808 under s. 120.56, or a final order under s. 120.57(1) (e)4., the

809 agency whose rule is being challenged shall transmit a copy of

810 - the notice of appeal to the committee .

811 .i.s:l-fi3+- When proceedings under this chapter are

812 consolidated for final hearing and the parties to the

813 consolidated proceeding seek review of final or interlocutory

814 orders in more than one district court of appeal, the courts of ­

815 appeal are authorized to transfer and consolidate the review

816 proceedings. The court may transfer such appellate proceedings

817 on its own motion, upon motion of a party to one of the

818 appellate proceedings, or by stipulation of the parties to the

819 appellate proceedings. In determining whether to transfer a

820 proceeding, the court may consider such factors as the

821 interrelationship of the parties and the proceedings, the

822 desirability of avoiding inconsistent results in related

823 matters, judicial economy, and the burden on the parties of

824 reproducing the record for use in multiple appellate courts.

825 (9) No petition challenging an agency rule as an invalid

826 exercise of delegated legislative authority shall be instituted

827 pursuant to this section, except to review an order entered

828 pursuant to a proceeding under s. 120.56, under s.

829 120.57(1) (e)5., or under s. 120.57(2) (b), or an agency's

830 findings of immediate danger, necessity, and procedural fairness

831 prerequisite to the adoption of an emergency rule pursuant to s.

832 120.54(4), unless the sole issue presented by the petition is
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833 the constitutionality of a rule and there are no disputed issues

834 of fact.

835 Section 10. Subsection (2) of section 120.695, Florida

836 Statutes, is amended to read:

837

838

120.695 Notice of noncompliance.-

(2) (a) Each agency shall issue a notice of noncompliance

839 as a first response to a minor violation of a rule. A "notice of

840 noncompliance" is a notification by the agency charged with
, .

841 enforcing the rule issued to the person or business subject to

842 the rule. A notice of noncompliance may not be accompanied with

843 a fine or other disciplinary penalty. It must identify the

844 specific rule that is being ,violated, provide information on how

845 to comply with the rule, and specify a reasonable time for the

846 violator to comply with the rule. A rule is agency action that

847 regulates a business, occupation, or profession, or regulates a

848 person operating a business, occupation, or profession, and

849 that, if not complied with, may result in a disciplinary

850 penalty.

851 (b) Eaeh agency shall review all of its rules and

852 designate those for lihieh A violation would be a minor violation

853 aae for which a notice of noncompliance must be the first

854 'enforcement action taken against a person or business subject to

855 regulation. A violation of a rule is a minor violation if it

856 does not result in economic or physical harm to a person or

857 adversely affect the public health, safety, or welfare or create

858 a significant threat of such harm. If an agency under the

859 direction of a cabinet officer mails to each licensee a notice

860 of the designated rules at the time of licensure and at least
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861
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865
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868
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871
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878

879
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881

882

883

884

885

886

887

888

annually thereafter, the provisions of paragraph (a) may be

exercised at the discretion of thc agency. Such notice shall

include a subject matter index of the rules and information on

how the rules may be obtained.

(c) The agency's revimi' and designation ffiUSt be cOffiPleted

by December 1, 1995; each agency under the direction of the

Governor shall make a report to the Governor, and each agency

under the joint direction of the Governor and Cabinet shall

report to the Governor and Cabinet by January 1, 1996, on which

of its rules have been designated as rules the violation of

which would be a minor violation.

(d) The Governor or the Governor and Cabinet, as

appropriate pursuant to paragraph (c), may evaluate the review

and designation effects of each agency and may apply a different

designation than that applied by the agency.

j£L+et This section does not apply to the regulation of

law enforcement personnel or teachers.

(f) Designation pursuant to this section is not subject to

challenge under this chapter.

Section 11. Paragraph (a) of subsection (1) of section

420.9072, Florida Statutes, is amended to read:

420.9072 State Housing Initiatives Partnership Program.­

The State Housing Initiatives Partnership Program is created for

the purpose of providing funds to counties and eligible

municipalities as an incentive for the creation of local housing

partnerships, to expand production of and preserve affordable

housing, to further the housing element of the local government

comprehensive plan specific to affordable housing, and to
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889 increase housing-related employment.

890 (1) (a) In addition to the legislative findings set forth

891 in s. 420.6015, the Legislature finds that affordable housing is

892 most effectively provided by combining available public and

893 private resources to conserve and improve existing housing and
..

894 provide new housing for very-Iow-income households, low-income

895 households, and moderate-income households. The Legislature

896 intends to encourage partnerships in order to secure the

897 benefits of cooperation by the public and private sectors and to

898 reduce the cost of housing for the target group by effectively

899 combining all available resources and cost-saving measures. The

900 Legislature further intends that local governments achieve this

901 combination of resources by encouraging active partnerships

902 between government, lenders, builders and developers, real

903 estate professionals, advocates for low-income persons, and

904 community groups to produce affordable housing and provide

905 related services. Extending the partnership concept to encompass

906 cooperative efforts among small counties as defined in s. 120.52

907 ·120.52(19), and among counties and municipalities is

908 specifically encouraged. Local governments are also intended to

909 establish an affordable housing advisory committee to recommend

910 monetary and nonmonetary incentives for affordable housing as

911 provided in s. 420.9076.

912 Section 12. Subsection (7) of section 420.9075, Florida

913 Statutes, is amended to read:

914

915

420.9075 Local housing assistance plans; partnerships.­

(7) The moneys deposited in the local housing assistance

916 trust fund shall be used to administer and implement the local
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917 housing assistance plan. The cost of administering the plan may

918 not exceed 5 percent of the local housing distribution moneys

919 and program income deposited into the trust fund. A county or an

920 eligible municipality may not exceed the 5-percent limitation on

921 administrative costs, unless its governing body finds, by

922 resolution, that 5 percent of the local housing distribution

923 plus 5 percent of program income is insufficient to adequately

924 pay the necessary costs of administering the local housing

925 assistance plan. The cost of administering the program may not

926 exceed 10 percent of the local housing distribution plus 5

927 percent of program income deposited into the trust fund, except

928 that small counties, as defined in s. 120.52 120.52(19), and

929 eligible municipalities receiving a local housing distribution

930 of up to $350,000 may use up to 10 percent of program income for

931 administrative costs.

932 Section 13. Paragraph (d) of subsection (1) of section

933 443.091, Florida Statutes, is amended to read:

934 443.091 Benefit eligibility conditions.-

935 (1) An unemployed individual is eligible to receive

936 benefits for any week only if the Department of Economic

937 Opportunity finds that:

938 (d) She or he is able to work and is available for work.

939 In order to assess eligibility for a claimed week of

940 unemployment, the department shall develop criteria to determine

941 - a claimant's ability to work and availability for work. A

942 claimant must be actively seeking work in order to be considered

943 available for work. This means engaging in systematic and

944 sustained efforts to find work, including contacting at least
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945 five prospective employers for each week of unemployment

946 claimed. The department may require the claimant to provide

947 .proof of such efforts to the one-stop career center as part of

948 reemployment services. The department shall conduct random

949 reviews of work search information provided by claimants. As an

950 alternative to contacting at least five prospective employers

951 for any week of unemployment claimed, a claimant may, for that

952 same week, report in person to a one-stop career center to meet

953 with a representative of the center and access reemployment

954 services of the center. The center shall keep a record of the

955 services or information provided to the claimant and shall

956 provide the records to the department upon request by the

957 department. However:

958 1. Notwithstanding any other provision of this paragraph

959 or paragraphs (b) and (e), an otherwise eligible individual may

960 not be denied benefits for any week because she or he is in
..

961 training with the approval of the department, or by reason of s.

962 443.101(2) relating to failure to apply for, or refusal to

963 accept, suitable work. Training may be approved by the

964 department in accordance with criteria prescribed by rule. A

965 claimant's eligibility during approved training is contingent

966 upon satisfying eligibility conditions prescribed by rule.

967 2. Notwithstanding any other provision of this chapter, an

968 otherwise eligible individual who is in training approved under

969 s. 236(a) (1) of the Trade Act of 1974, as amended, may not be

970 determined ineligible or disqualified for benefits due to

971 enrollment in such training or because of leaving work that is

972 not suitable employment to enter such training. As used in this
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973

974

975

976

977

978

979

980

981

982

983

984

985

986 ­

987

988

989

990

991

992

993

994

subparagraph, the term "suitable employment" means work of a

substantially equal or higher skill level than the worker's past

adversely affected employment, as defined for purposes of the

Trade Act of 1974, as amended, the wages for which are at least
- '

80 percent of the worker's average weekly wage as determined for

purposes of the Trade Act of 1974, as amended.

3. Notwithstanding any other provision of this section, an

otherwise eligible individual may not be denied benefits for any

week because she or he is before any state or federal court

pursuant to a lawfully issued summons to appear for jury duty.

4. Union members who customarily obtain employment through

a union hiring hall may satisfy the work search requirements of

this paragraph by reporting daily to their union hall.

5. The work search requirements of this paragraph do not

apply to persons who are unemployed as a result of a temporary

layoff or who are claiming benefits under an approved short-time

compensation plan as provided in s. 443.1116.

6. In small counties as defined in s. 120.52 120.52(19), a,'

claimant engaging in systematic and sustained efforts to find

work must contact at least three prospective employers for each

week of unemployment claimed.

Section 14. This act shall take effect July 1, 2013.
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Amendment No. 1

c300573!E COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1225 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative Adkins offered the following:

4

5 Amendment (with title amendment)

6 Remove lines 55-107 and insert:

7 Section l. Paragraph (e) of subsection (3) of section

8 57.111, Florida Statutes, is amended to read:

9 57.111 Civil actions and administrative proceedings

10 initiated by state agencies; attorneys' fees and costs.-

11 (3) As used in this section:

12 (e) A proceeding is "substantially justified" if it had a

13 reasonable basis in law and fact at the time it was initiated by

14 a state agency. A proceeding is not substantially justified

15 when the agency action involves identical or substantially

16 similar facts and circumstances and the specified law, rule, or

17 order on which the party substantially affected by the agency

18 action petitioned for a declaratory statement under s. 120.565,

19 and:
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Bill No. CS/HB 1225 (2013)
Amendment No. 1

20 1. The agency action contradicts a declaratory statement

21 issued under s. 120.565 to the substantially affected party; or

22 2. The agency denied the petition under s. 120.565 before

23 initiating the agency action against the substantially affected

24 party.

25

26

27

28 -----------------------------------------------------

29 TIT LEA MEN D MEN T

30 Remove lines 3-9 and insert:

31 s. 57.111, F.S.; providing conditions under which a

32 proceeding is not substantially justified for purposes of

33 an award under the Florida Equal Access to Justice Act;

34 amending s. 120.55, F.S.; providing for

35
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Amendment No. 2

c783853::E COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1225 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative Adkins offered the following:

4

5 Amendment

6 Remove lines 771-781 and insert:

7 (7) DETERMINATION OF RECOVERABLE FEES AND COSTS.-For

8 purposes of this chapter, s. 57.105(5), and s. 57.111, in

9 addition to an award of reasonable attorney fees and reasonable

10 costs, the prevailing party shall also recover reasonable

11 attorney fees and reasonable costs incurred in litigating

12 entitlement to, and the determination or quantification of,

13 reasonable attorney fees and reasonable costs for the underlying

14 matter. Reasonable attorney fees and reasonable costs awarded

15 for litigating entitlement to, and the determination or

16 quantification of, reasonable attorney fees and reasonable costs

17 for the underlying matter are not subject to the limitations on

18 amounts provided in this chapter or s. 57.111.

19
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Amendment No. 3

c3428814E COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1225 (2013)

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Government Operations

2 Appropriations Subcommittee

3 Representative Adkins offered the following:

4

5 Amendment (with title amendment)

6 Remove lines 835-879 and insert:

7 Section 1. Section 120.695, Florida Statutes, is amended

8 to read:

9 120.695 Notice of noncompliance.-

10 (1) It is the policy of the state that the purpose of

11 regulation is to protect the public by attaining compliance with

12 the policies established by the Legislature. Fines and other

13 penalties may be provided in order to assure compliance;

14 however, the collection of fines and the imposition of penalties

15 are intended to be secondary to the primary goal of attaining

16 compliance with an agency's rules. It is the intent of the

17 Legislature that an agency charged with enforcing rules shall

18 issue a notice of noncompliance as its first response to a minor

19 violation of a rule in any instance in which it is reasonable to
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20 assume that the violator was unaware of the rule or unclear as

21 to how to comply with it.

22 (2) (a) Each agency shall issue a notice of noncompliance

23' as a first response to a minor violation of a rule. A "notice of

24 noncompliance" is a notification by the agency charged with

25 enforcing the rule issued to the person or business subject to

26 the rule. A notice of noncompliance may not be accompanied with

27 a fine or other disciplinary penalty. It must identify the

28 specific rule that is being violated, provide information on how

29 to comply with the rule, and specify a reasonable time for the

30 violator to comply with the rule. A rule is agency action that

31 regulates a business, occupation, or profession, or regulates a

32 person operating a business, occupation, or profession, and

33 that, if not complied with, may result in a disciplinary

34 penalty.

35 (b) Each agency shall review all of its rules and

36 designate those for which a violation would be a minor violation

37 and for which a notice of noncompliance must be the first

38 enforcement action taken against a person or business subject to

39 regulation. A violation of a rule is a minor violation if it

40 does not result in economic or physical harm to a person or

41 adversely affect the public health, safety, or welfare or create

42 a significant threat of such harm. If an agency under the

43 direction of a cabinet officer mails to each licensee a notice

44 of the designated rules at the time of licensure and at least

45 annually thereafter, the provisions of paragraph (a) may be

46 enercised at the discretion of the agency. Such notice shall
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47 inolude a subjeot matter indell of the rules and information on

48 hO'Jil the rules may be obtained.

49 (c) DESIGNATION OF MINOR VIOLATION RULES. The agenoy's

50 revie',,' and designation must be oOHlpleted by Deoeffiber 1, 1995}

51 1. No later than June 30, 2014, and after such date within

52 three months of any request of the rules ombudsman, each agency

53 shall review under the direotion of the Governor shall make a

54 report to the Governor, and eaoh agenoy under the joint

55 direotion of the Governor and Cabinet shall report to the

56 Governor and Cabinet by January 1, 1996, on ~.'hioh of its rules

57 and certify to the President of the Senate, the Speaker of the

58 House of Representatives, the committee, and the rules ombudsman

59 those rules that have been designated as rules the violation of

60 which would be a minor violation under paragraph (b), consistent

61 with the legislative intent stated in subsection (1). For each

62 agency failing to timely complete the review and file the

63 certification as required by this section the rules ombudsman

64 shall promptly report such failure to the Governor, the

65 President of the Senate, the Speaker of the House of

66 Representatives and the committee.

67 2. Beginning on July 1, 2014, each agency shall:

68 a. Publish all rules of that agency designated as rules the

69 violation of which would be a minor violation, either as a

70 complete list on the agency's internet webpage or by

71 incorporation of the designations in the agency's disciplinary

72 guidelines adopted as a rule.
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73 b. Ensure that all investigative and enforcement personnel

74 are knowledgeable of the agency's designations under this

75 section.

76 c. For each rule filed for adoption the agency head shall

77 certify whether any part of the rule is designated as one the

78 violation of which would be a minor violation and shall update

79 the listing required by subparagraph 2.a.

80 (d) The Governor or the Governor and Cabinet, as

81 appropriate pursuant to paragraph (0), may evaluate the review

82 and designation effects of each agency subject to the direction

83 and supervision of such authority and may direct apply a

84 different designation than that applied by such ~agency.

85 (e) Notwithstanding s. 120.52(1) (a), this section does not

86 apply to..:...

87 1. The Department of Corrections;

88 2. Educational units;

89 3. The regulation of law enforcement personnel~ or

90 4. The regulation of teachers.

91 (f) Designation pursuant to this section is not subject to

92 challenge under this chapter.

93

94

95

96

97

98

99

100
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Bill No. CS/HB 1225 (2013)

101

102 TITLE AMENDMENT

103 Remove line 49 and insert:

104 designation of minor violations; requiring agency review and

105 certification of minor violation rules by time certain;

106 providing sanction for failure to provide certification;

107 requiring minor violation certification for all rules adopted

108 after July 1, 2014; requiring public notice; providing certain

109 exclusions; amending ss.

110
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

Bill #: CS/HB 1247 Public Model for Hurricane Loss Projections
SPONSOR(S): Insurance & Banking Subcommittee; Nunez
TIED BillS: IDEN.lSIM. BillS: SB 1248

REFERENCE
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3) Regulatory Affairs Committee
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SUMMARY ANALYSIS

After Hurricane Andrew in 1992, insurance companies began using privately developed catastrophe loss
models to estimate expected losses. Catastrophe models are complex computer simulations that property
insurers worldwide use to project potential losses from natural catastrophes, such as hurricanes, earthquakes,
and tornados.

The 2000 Legislature authorized the creation of a public hurricane loss projection model (public model) and the
Office of Insurance Regulation (OIR) contracted with Florida International University (FlU) to develop the model
in 2001. In March 2006 the public model was activated and in August 2007 it was first found acceptable by the
Florida Commission on Hurricane Loss Projection Methodology.

The public model was built to assess hurricane risk and predict annual expected insured residential losses in
Florida for an insurance company, zip code, county, or for the entire state. The OIR uses the public model as
an independent tool to facilitate its review of the reasonableness of property insurance rates proposed by
insurers. Without the public model, the OIR's basis for rate determinations would be each insurer's own
selected private model and corresponding loss data and the OIR would not have a way to corroborate the"
accuracy of this data.

The FlU is the lead institution for developing and operating the public model, but it collaborates with several
other public and private Florida universities and the U.S. National Oceanic and Atmospheric Administration. In
Fiscal Year 2012-13, the General Appropriations Act prOVided OIR with funding of $588,639 for the public
model. State funding is used to maintain and update the model so that it can maintain its acceptability for use
in property insurance rate setting.

The bill requires the OIR to contract with the FlU for enhancements to the public model, SUbject to an
appropriation. The amount of the appropriation is not specified by the bill. The appropriated funds are to be
used to enhance the public model so that it can assess risks and predict losses from both wind and flood
associated with a hurricane. The model currently does not have the capability of assessing and predicting
flood damage.

The bill.has no fiscal impact on local government or the private sector. The fiscal impact on state government
is unknown as the bill is contingent upon an unspecified appropriation.

The bill is effective July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h1247b.GOAS.DOCX
DATE: 4/8/2013



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

After Hurricane Andrew in 1992, insurance companies began using privately developed catastrophe
loss models to estimate expected losses. Catastrophe models are complex computer simulations that
property insurers worldwide use to project potential losses from natural catastrophes, such as
hurricanes, earthquakes, and tornados.1

The 2000 Legislature authorized the creation of a public hurricane loss projection model (public model)
and the Office of Insurance Regulation (OIR) contracted with Florida International University (FlU) to
develop the model in 2001.2 In March 2006 the public model was activated and in August 2007 it was
first found acceptable by the Florida Commission on Hurricane Loss Projection Methodology "
(Commission).3 Any hurricane model must be found acceptable by the Commission in order for a
property insurer to use the model to develop property insurance rates.4 The public model was last
found acceptable in 2011.5

The public model was built to assess hurricane risk and predict annual expected insured residential
losses in Florida for an insurance company, zip code, county, or for the entire state. The OIR uses the
public model as an independent tool to facilitate its review of the reasonableness of property insurance
rates proposed by insurers. Without the public model, the OIR's basis for rate determinations would be
each insurer's own selected private model and corresponding loss data and the OIR would not have a
way to corroborate the accuracy of this data.

The OIR holds the copyright for the public model, which means that it has exclusive rights to the model
but can authorize others to use it. In addition to the OIR, users of the public model include Citizens
Property Insurance Corporation, the FHCF, and some private insurers.6 The OIR does not pay a fee
for use of the public model, but private insurers do.7 The amount of the fee is provided in current law
and is the actual reasonable costs of the public model operation and maintenance.

The FlU is the lead institution for developing and operating the public model, but it collaborates with
several other public and private Florida universities (inclUding Florida State University, the Florida
Institute of Technology, the University of Florida, and the University of Miami) and the U.S. National
Oceanic and Atmospheric Administration. In Fiscal Year 2012-13, the General Appropriations Act
provided OIR with funding of $588,6398 for the public model. Funding is primarily used to maintain' and
update the model so that it can maintain its acceptability for use in property insurance rate setting.

The bill requires the OIR to contract with the FlU for enhancements to the public model, subject to an
appropriation. The amount of the appropriation is not specified by the bill. The appropriated funds are
to be used to enhance the public model so that it can assess risks and predict losses from both wind
and flood associated with a hurricane. The model currently does not have the capability of assessing
and predicting flood damage.

1 There are 4 private companies in Florida that have been approved to offer hurricane loss projection models. These include: AIR Worldwide,
Applied Research Associates, EQECAT, and Risk Management Solutions.
2 Summary information on the Florida Public Hurricane Loss Projection Model obtained from Office ofProgram Policy Analysis and Government
Accountability. Report No. 11-25: Steps Could Be Talren to Reduce the Public Hurricane Loss Projection Model's Reliance on State Funding
(December 2011). Available at: http://www.oppaga.state.fl.usIMonitorDocslReports/pdf/I125rpt.pdf.
3 The Florida Commission on Hurricane Loss Projection Methodology is an independent body ofexperts created by the Legislature in 1995 for the
purpose of developing standards and reviewing hurricane loss models used in the development of residential property insurance rates and the
calculation ofprobable maximum loss levels.
4 s. 627.0628(3), F.S.
S This acceptance expires on September 1, 2013.
6 See note 2.
7 s. 627.06281(3)(b), F.S.
s Chapter 2012-118, L.O.F.
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B. SECTION DIRECTORY:

Section 1: Creates an unnumbered section of law requiring the OIR to contract with the FlU to
enhance the public model, subject to an appropriation during the fiscal year 2013-2014.

Section 2: Provides an effective date of JUly 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

See Fiscal Comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

The bill is contingent upon an unspecified appropriation, thus the fiscal impact on state government is
unknown at this time.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or
take an action requiring the expenditure of funds; reduce the authority that counties or municipalities
have to raise revenues in the aggregate; or reduce the percentage of a state tax shared with
counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None provided in the bill.
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C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTSI COMMITIEE SUBSTITUTE CHANGES

On March 28,2013, the Insurance & Banking Subcommittee considered the bill, adopted a strike all
amendment, and reported the bill favorably with a committee substitute. The amendment removed all the
provisions of the bill and added a new provision. The new provision, which is contingent on an appropriation,
requires the OIR to contract with the FlU to enhance the public hurricane model to predict and assess
windstorm and flood damage.

The staff analysis was updated to reflect the committee substitute.
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FLORIDA

CS/HB 1247

H 0 USE o F REPRESENTATIVES

2013

1 A bill to be entitled

2 An act relating to the public model for hurricane loss

3 projections; requiring the Office of Insurance

4 Regulation to contract with Florida International

5 University, subject to appropriation, to enhance the

6 capability of the model to predict and assess certain

7 hurricane damage; providing an effective date.

8

9 Be It Enacted by the Legislature of the state of Florida:

10

11 Section 1. Subject to appropriation in fiscal year 2013-

12 2014, the Office of Insurance Regulation shall contract with

13 Florida International University to enhance the capability of

14 the public model for hurricane loss projections to predict and

15 assess both windstorm and flood damage resulting from

16 hurricanes.

17 Section 2. This act shall take effect July 1, 2013.
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c981765Ie COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1247 (2013)
Amendment No~ 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

Amendment (with tit~e amendment)

Committee/Subcommittee hearing bill: Government Operations

Appropriations Subcommittee

Representative Nunez offered the following:

Section 2. The sum of $250,000 in nonrecurring funds from

the Insurance Regulatory Trust Fund is appropriated to the

Office of Insurance Regulation for implementing this act.

Section 3. This act shall take effect July 1, 2013.

Remove everything after the enacting clause and insert:

Section 1. The Office of Insurance Regulation shall

contract with Florida International University to enhance the

capability of the public model for hurricane loss projection to

predict and assess both windstorm and flood damage resulting

from hurricanes.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18 -----------------------------------------------------

19 TIT LEA MEN D MEN T

20 Remove everything before the enacting clause and insert:
981765 - h1247-strike Nunez.docx
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c981765Ie COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1247 (2013)
Amendment No. 1

21 An act relating to the public model for hurricane loss

22 projections; requiring the Office of Insurance Regulation

23 to contract with Florida International University to

24 enhance the capability of the model to predict and assess

25 certain hurricane damage; providing an appropriation;

26 providing an effective date
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