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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 1015 State Ombudsman Program
SPONSOR(S): Healthy Families Subcommittee; Roberson
TIED BILLS: IDEN./SIM. BILLS: SB 1212
REFERENCE ACTION ANALYST STAFF DIRECTORor -
BUDGET/POLICY CHIEF
1) Healthy Families Subcommittee 12Y,0N, As Poche Schoolfield
cs
2) Health Care Appropriations Subcommittee Pridgeon Pridgeon

3) Health & Human Services Committee

SUMMARY ANALYSIS

House Bill 1015 revises the operating structure and internal procedures of the State Long-Term Care
Ombudsman Program (LTCOP), housed in the Department of Elderly Affairs (DOEA), to reflect current
practice, maximize operational and program efficiencies, and conform to the federal Older Americans Act, 42
U.S.C. §§ 3001, et seq. The LTCOP is operated pursuant to part | of chapter 400, F.S.

The bill revises part | of chapter 400, F.S., to:

Provide the state ombudsman with final authority to appoint district ombudsmen;
Include definitions of “ombudsman,” “state ombudsman,” and “representatives of the office” and deletes
the definition of “local council” to reflect a change in organizational structure;

Require the state council to act as an advisory board for the LTCOP in the planning and development
of the program, reconstituting membership, and revising the duties of the council;

Revise and clarify the application and training requirements in order to be appointed as an
ombudsman, including the addition of a level 2 background screening as part of the application
process;

Expand the duties of ombudsmen in the local districts to comply with the OAA, to include clarified
parameters for complaint resolution and the authority to establish resident and family councils within
long-term care facilities;

Provide authority of the state ombudsman to appoint ombudsmen;

Remove the notice publication requirement for internal LTCOP district staff meetings;

Clarify the complaint investigation process and the facility assessment process;

Conform the complaint investigation process to the requirements of the OAA; and

Require certain information to be provided to a resident of a long-term care facility upon first entering
the facility to confirm that retaliatory action against a resident for filing a grievance or exercising a
resident’s rights is prohibited.

The bill appears to have no fiscal impact on state or local government.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS
A. EFFECT OF PROPOSED CHANGES:
Background
Department of Elder Affairs

Florida has nearly 4,400,000 residents aged 60 and older.! The state is first in the nation in the
percentage of citizens who are elders, measuring 23% of total population in 2010 and estimated to soar
to 35% of total population in 2030.2

The Department of Elder Affairs (DOEA), established in 1992, serves as the primary agency for
administering human services programs for the elderly and developing policy recommendations for
long-term care.® Section 20.41, F.S., creates the DOEA and details some of its roles and
responsibilities.* For example, the DOEA is statutorily required to administer the State Long-Term Care
Ombudsman Council® and the local long-term care ombudsman councils,”” which provide advocacy on
behalf of residents of long-term care facilities by identifying, investigating, and resolving complaints
made by or on behalf of residents.

The DOEA is designated as the State Unit on Aging, as defined in the Older Americans Act of 1965
(OAA).2 Under the OAA, the DOEA is responsible for organizing, coordinating, and providing
community-based services and opportunities for older Floridians and their families, including the
oversight of services to help elders age in place with dignity and independence and to preserve the
rights of the most vulnerable.®

The DOEA contracts with an Area Agency on Aging (AAA) in each of eleven Planning and Service
Areas (PSAs) to provide coordinated and integrated long-term care services and prevention and early
intervention services to the elderly population of Florida.' Each of the AAAs then contract with
community care lead agencies to provide actual services to the elderly in each PSA."

The DOEA is authorized to administer certain trust funds, in conjunction with federal funds provided to
the state, to operate programs and provide services for the elderly.” The programs and services
include, but are not limited to, home and community based services, nursing home diversion,
Alzheimer's disease initiative, the Comprehensive Assessment and Review for Long-Term Care
Services (CARES) program, and consumer assistance programs, such as the State Long-Term Care
Ombudsman Program.

! Florida Office of Economic and Demographic Research, 2010 Census Summary File 1 Profiles-Detailed Age by Race/Hispanic Origin
by Gender, available at http://edr.state fi.us/Content/population-demographics/2010-census/data/index.cfm (last viewed February 26,
2013).

2 Florida Department of Eiderly Affairs, Summary of Programs and Services 2013, page 9, available at
http://elderaffairs.state.fl.us/doea/pubs/pubs/sops2013/2013%20SOPS. pdf

®S. 430.03(1), F.S.

4 Art. IV, s. 12 of the Florida Constitution permits the creation of the Department of Elderly Affairs. The number of executive branch
agencies is capped at twenty-five, exclusive of agencies specifically mentioned in the constitution.

°S. 400.0067, F.S.

®s.400.0069, F.S.

78.20.41(4), F.S.

¥5.20.41(5),F.S.

°S.430.04,F.S.

105,20.41(6),F.S.

11 id

2 520,415, F.S.
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State Long-Term Care Ombudsman Program

The State Long-Term Care Ombudsman Program (LTCOP) is a statewide, volunteer-based system of
local councils that act as advocates for residents of long-term care facilities."® The LTCOP was
established by Title VII of the federal Older Americans Act' and its operation is governed by state
statute.” Through 17 districts™ that together cover the entire state, volunteers identify, investigate, and
resolve complaints made by, or on behalf of, residents of nursing homes, assisted living facilities, adult
family care homes, or continuing care retirement communities. In addition to investigating and
resolving complaints, the LTCOP performs the following services or activities:

¢ Monitoring of and commenting on the development and implementation of federal, state, and
local laws, regulations, and policies regarding health, safety, and welfare of residents in long-
term care facilities.
Providing information and referrals with regard to long-term care facilities.
‘Conducting annual assessments of long-term care facilities.
Aiding the development of resident and family councils.'”

An ombudsman “is a specially trained and certified volunteer who has been given authority under
federal and state law to identify, investigate and resolve complaints made by, or on behalf of, long-term
care facility residents.”"® It is important to note that the LTCOP does not have enforcement or
regulatory oversight. Certified ombudsmen in the local councils work as independent advocates for
residents to mediate disputes on an informal basis.

Florida law requires that the Office of State Long-Term Care Ombudsman (office) maintain a statewide
system for collecting and analyzing data relating to complaints and conditions in long-term care
facilities.” The office must also publish the information pertaining to the number and types of
complaints received by the program on a quarterly basis.”® Additionally, federal law requires the office
to have a statewide data system to collect, analyze, and report data on residents, facilities, and
complaints to federal officials as well as the National Ombudsman Resource Center.?'

Ombudsmen also complete annual assessments of each long-term care facility in the state to ensure
the health, safety, and welfare of the residents.?? No advance warning of the assessment is to be given
to the long-term care facility. An ombudsman is not allowed to forcibly enter the facility to complete the
assessment; however, the administrator of the facility commits a violation of part | of ch. 400, F.S., if the
ombudsman is not allowed to enter the facility, and, in such circumstances, the Agency for Health Care
Administration (AHCA) may use appropriate administrative remedies.?? The AHCA also conducts

'3 For 2011-2012, 356 volunteers worked an estimated 85,440 hours which resulted in estimated average savings in salaries and
administrative costs of $1,861,737. See Florida’s Long-Term Care Ombudsman Program, 2011-2012 Annual Report, available at
http://ombudsman.myflorida.com/publications/ar/ TCOP%20ANNUAL %20REPORT%202011-2012[1].pdf (also on file with Healthy
Families Subcommittee staff). ’

442 U.S.C. §§ 3001 et seq. (as amended by Public Law 106-501).

'S Part I, Ch. 400, F.S. :

' The 17 districts are: Northwest Florida, Panhandle, North Central Florida, Withlacoochee Area, First Coast South, First Coast, Mid &
South Pinellas, Pasco & North Pinellas, West Central Florida, East Central Florida, Southwest Florida, Palm Beach County, Treasure
Coast, Broward County, South Dade & the Keys, North Dade, and South Central Florida. See Florida Department of Elder Affairs,
Summary of Programs & Services 2013, January 2013, page 27 (available at

hitp://elderaffairs.state fl.us/doea/pubs/pubs/sops2013/2013%20SOPS .pdf).

™ Florida Department of Elder Affairs, Summary of Programs & Services 2013, January 2013, page 77 (available at
http://elderaffairs.state.fl.us/doea/pubs/pubs/sops2013/2013%20SOPS.pdf).

" Florida’s Long-Term Care Ombudsman Program, Residents and Families, available at
http://ombudsman.myflorida.com/ResidentFam.php (last visited March 14, 2013).

2“3 S. 400.0089, F.S.

242 US.C.s. 3058g(c) and 42 U.S.C. s. 3058g(h)(1).
;: S. 400.0074, F.S.; the entire list of responsibilities of an ombudsman can be found at s. 400.0065(1), F.S.
id.
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routine licensure and complaint surveys of nursing homes, assisted living facilities, and adult day care
homes. As part of the survey process, AHCA must do offsite survey preparation, which includes a

review of information about the facility prior to the survey. One of the sources of this information is the
State Long-Term Care Ombudsman.

The following chart shows the appropriation history of the LTCOP over the past five fiscal years®:
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The following chart details some of the activities of the LTCOP over the last five years, including the
number of facilities assessed, the total number of assessments conducted, and the number of

complaints investigated®:

EDERAL REPORTING

ACILITIES ~ ASSESSMENTS

- 'COMPLAINTS

 YEAR e o INVESTIGATED
2008-2009 3,932 3,032 8,302 -
2009-2010 4,016 4,016 8,651
2010-2011 4,039 3,347 7,534
- 2011-2012 4,039 4,269 8,600
2012-2013% 4,074 4,074 8,000

Effect of Proposed Changes

The bill revises the operating structure and internal procedures of the LTCOP to reflect current practice,

maximize operational and program efficiencies, and conform to the OAA.Z’

Definitions

The bill amends the definitions applicable to part | of chapter 400, F.S., by deleting the term “local
council.” The bill adds the definition of “district” to refer to a geographical area of the state, as
designated by the state ombudsman, where certified ombudsmen carry out the duties of the LTCOP.

24 1d. at page 78.
% |d. at page 79.

® These are estimated figures.
7 See supra, FN 14.
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The district is replacing the local council structure in each of the districts in the state. The bill revises
the definition of “ombudsman” to mean an individual certified by the state ombudsman under the statute
to carry out the duties of the LTCOP and creates a separate definition of “state ombudsman’ to refer to
the person appointed by the Secretary of the DOEA to lead the LTCOP. The bill adds the definition of
“representative of the office” to mean the state ombudsman, employees of his or her office, and
persons certified to serve as ombudsmen under the LTCOP. Finally, the bill adds the definition of
“state ombudsman program” to mean the LTCOP operating under the direction of the state
ombudsman’s office.

The bill revises many sections of part | of chapter 400, F.S., to remove reference to the current
ombudsman councils and replaces that term with more specific terms referring to districts, the
ombudsman or ombudsmen, and representatives of the those offices. This change in terminology is
consistent with the terms of the OAA.

State Long-Term Care Ombudsman Duties and Responsibilities

In s. 400.0065(2)(c), F.S., which outlines the duties and responsibilities of the State Long-Term Care
Ombudsman, the bill deletes reference to staff positions established for the purpose of coordinating the
activities of the local councils. Current law permits the state ombudsman to fill these positions after his
or her appointment and requires that he or she certify individuals under s. 400.0091, F.S., to serve as a
representative of the LTCOP. The bill specifies who may be a representative of the office of the
ombudsman and the requirements for the certification.

The bill eliminates the authority of the state ombudsman to enter into an agreement with the State
Advocacy Council for the purpose of coordinating activities and avoiding duplication of effort.

State Long-Term Care Ombudsman Advisory Council

The bill renames the State Long-Term Care Ombudsman Council, established in s. 400.0067, F.S., to
the State Long-Term Care Ombudsman Advisory Council (Council). The bill removes references to the
local councils in the outline of the Council’'s duties and requires the Council to:

e Assist the state ombudsman in developing strategies to increase the number of ombudsmen
and retain ombudsmen;
Assist the state ombudsman in developing long-term strategies for the LTCOP;
No longer serve as an appellate body to hear complaints that were not resolved by the local
councils (the state ombudsman will handle appeals);

o Assist the state ombudsman with the development and implementation of laws, rules, and
regulations impacting residents of long-term care facilities;

¢ No longer assist the state ombudsman in receiving, responding to, and resolving complaints
(the district ombudsmen will handle complaints);

¢ Solicit assistance, at the request of the state ombudsman, with improving care of residents of
long-term care facilities; and

¢ No longer assist with the development of the annual report.

Currently, the Council consists of one active local council member from each of the 17 districts, plus
three at-large members. The bill reconstitutes the membership of the Council, as follows:

Five certified ombudsmen from different districts of the state;

¢ Three long-term care facility administrators, one each from a nursing home, an assisted living
facility, and an adult family care home;

e One resident of a long-term care facility or a family member of a resident of a long-term care
facility;

¢ One attorney in good standing with The Florida Bar with experience in elder law, guardianship,
facility regulation, or another relevant area;
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One physician or other specified medical professional with experience with geriatric patients;
One licensed pharmacist;

One registered dietician or nutritionist;

One licensed clinical social worker with mental health counseling experience or one mental
health counselor;

One executive director of an AAA; and

¢ One at-large member.

The bill requires the state ombudsman to submit a list of his or her recommendations for individuals to
serve on the Council to Secretary, who will then appoint members of the Council. Current law gives the
Governor the authority to appoint members to the Council.

The bill also revises the internal operational aspects of the Council, such as permitting the Council to
perform its duties if one or more positions are vacant and providing procedures for dealing with the
absence of a member from 50 percent or more of the meetings. The bill deletes the provision requiring
the election of a chair of the Council and deletes the provisions outlining the duties of the chair. The bill
requires the Council to meet at least twice yearly, instead of quarterly, to reflect the reduction in the
Council’s duties, especially the elimination of its appellate authority for unresolved complaints. Lastly,
the bill leaves reimbursement of Council members for per diem and travel expenses to the discretion of
the state ombudsman. Current law requires such reimbursement.

Long-Term Care Ombudsman Districts

The bill revises s. 400.0069, F.S., which establishes local ombudsman councils and details their duties
and membership. The bill deletes reference to the term “local council” and replaces it with “long-term
care ombudsman districts.” This reflects the change in structure of the LTCOP from a large state
council with multiple local councils, each acting autonomously, to a more hierarchal structure consisting
of a district ombudsman and representatives of the office of the state ombudsman. Every person
working in a district ombudsman office will be certified as an ombudsman and will be permitted to carry
out the duties and responsibilities of an ombudsman.

The state ombudsman is given the authority to appoint ombudsmen in the districts. At his or her
discretion, the state ombudsman may appoint an ombudsman to a district other than where he or she
resides. This reflects the change in program structure to emphasize that the LTCOP is to be directed
and administered by the state ombudsman and the districts are to act as an extension of the state
ombudsman with regard to policy and operations. The district ombudsmen may provide technical
assistance in forming resident and family councils within the long-term care facilities.

The bill provides a list of individuals who may not be appointed as an ombudsman. The list includes:

An owner or representative of a long-term care facility;

A provider or representative of long-term care services;

An employee of the Agency for Health Care Administration;

An employee of the DOEA (except for representatives of the office);
An employee of the Department of Children and Families; or

An employee of the Agency for Persons with Disabilities.

The bill requires a person to successfully complete a level 2 background screening before he or she
can be appointed as an ombudsman. A Level 2 background screening is detailed in ss. 435.04 and
430.0402, F.S. The bill clarifies that the state ombudsman has final authority to appoint an individual as
an ombudsman. The bill also gives the state ombudsman the authority to rescind any appointment of
an ombudsman.
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Training

When a person is appointed as an ombudsman, the bill states that the person may participate in district
activities but may not represent the office or conduct an investigation until he or she completes initial
training required under s. 400.0091(1), F.S., and is certified as an ombudsman by the state
ombudsman. The bill specifies certain training requirements for all representatives of the office of the
state ombudsman contained in s. 400.0091, F.S. First, the bill requires all representatives of the office
to have a minimum of 20 hours of training upon appointment as an ombudsman. Second, the bill
requires 10 hours of training each year after appointment.

Complaint Investigations and Facility Assessments

The bill revises s. 400.0073, F.S., to address complaint investigations. The bill removes reference to
“local council” and replaces it with “district”, which is consistent with the elimination of the local councils
and the implementation of the district structure. A representative of the office of the ombudsman is now
tasked with identifying and investigating any complaint by or on behalf of a resident that meets
specified criteria already in law. The bill replaces reference to the local council with “representative of
the office” to clarify who has responsibility in complaint investigations.

The bill requires onsite administrative assessments to be completed by representatives of the office in a

" resident-centered manner. Again, the bill replaces all references to the local council with the term
“representative of the office” to reflect the elimination of the local councils. The bill requires an
ombudsman, who is denied access to a facility by a facility administrator, to report the denial to the
state ombudsman, who shall then report the incident to the agency for possible disciplinary action,
including action against the facility license. Lastly, the bill permits the DOEA, in consultation with the
state ombudsman, to develop rules to implement procedures for conducting onsite assessments of
long-term care facilities.

The bill makes changes to the notification and resolution process for complaints contained in s.
400.0075, F.S. First, the bill permits a representative of the office of the ombudsman to identify a
verified complaint and bring it to the attention of the facility administrator, while adhering to the
confidentiality provisions in s. 400.0077, F.S. The administrator must set target dates, with the
concurrence of the ombudsman, for resolution of the complaint. If the complaint is not resolved by the
target date or remedial action to address the complaint is not forthcoming, the bill requires the
complaint to be referred to the district manager.?

If an ombudsman determines, during an investigation, that the health, safety, welfare, or rights of a
resident are in immediate danger, the bill requires immediate notification the district manager. The bill
then requires the district manager, after verifying the nature of the threat, to notify appropriate state
agencies, law enforcement, the state ombudsman, and legal advocate.”® The bill permits the legal
advocate to provide appropriate information to law enforcement to initiate an investigation if he or she
believes a criminal act was committed in conjunction with the complaint.

The bill requires the DOEA to consult with the state ombudsman to develop rules governing conflicts of
interest involving ombudsmen and implementing state and local complaint procedures. The bill
requires that the rules governing complaint procedures include rules on receiving, investigating, and
resolving complaints of residents of long-term care facilities.

The bill requires the state ombudsman or his or her designee to assume responsibility for resolving a
complaint that has been referred by a district. The bill grants the state ombudsman the authority to take

% The district manager is a state employee who provides administrative management for the district office.

2 The legal advocate is established in the Office of the State Long-Term Care Ombudsman by s. 400.0063(3), F.S. The legal advocate
is selected by the state ombudsman and must be a member in good standing with The Florida Bar. Some of the duties of the legal
advocate include assisting the state ombudsman in carrying out his or her duties with respect to abuse, neglect, or violation of rights of
residents of long-term care facilities and pursuing administrative, legal, and other appropriate remedies on behalf of residents.
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certain action if the facility fails to take action to resolve or remedy the complaint. These actions by the
state ombudsman can include publicizing the complaint, publicizing the recommendations for resolution
of the complaint, and recommending facility reviews to the appropriate state agency that licenses a
particular non-compliant facility to ensure the conditions that gave rise to the original complaint are
resolved and do not recur.

The bill requires the office of the state ombudsman to establish an email address for receiving
complaints from, or on behalf of, residents of long-term care facilities. The bill also requires that each
resident, or his or her representative, upon first entering a long-term care facility and as part of the
initial information packet provider by the facility, receive specific information that retaliatory action
cannot be taken against a resident for filing a grievance against the facility or otherwise exercising
resident rights.

The bill clarifies, in light of eliminating the local council structure and implementing the district structure,
that representatives of the office of the state ombudsman and the members of the Council have
immunity from civil and criminal liability for any action taken in good faith performance of their duties as
outlined in the statute.

Conforming Changes

Finally, the bill makes conforming changes to the following statutes to reflect the provisions of the bill:
sections 20.41, 400.021, 400.022, 400.0255, 400.1413, 400.162, 400.19, 400.191, 400.23, 400.235,
415.1034, 415.104, 415.1055, 415.106, 415.107, 429.02, 429.07, 429.19, 429.26, 429.28, 429.34,
429.35, 429.85, and 744.444, F.S.

SECTION DIRECTORY:

Section 1:
Section 2:

Section 3:
Section 4:
Section 5:
Section 6:

Section 7:
Section 8:

Section 9:

Section 10:

Section 11:
Section 12:

Section 13:
Section 14:
Section 15:
Section 16:
Section 17:
Section 18:
Section 19:
Section 20:
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Amends s. 400.0060, F.S., relating to definitions.

Amends s. 400.0061, F.S., relating to legislative findings and intent; long-term care
facilities.

Amends s. 400.0063, F.S., relating to establishment of Office of State Long-Term Care
Ombudsman; designation of ombudsman and legal advocate.

Amends s. 400.0065, F.S., relating to State Long-Term Care Ombudsman; duties and
responsibilities.

Amends s. 400.0067, F.S., relating to State Long-Term Care Ombudsman Council;
duties; membership.

Amends s. 400.0069, F.S., relating to local long-term care ombudsman councils; duties;
membership.

Amends s. 400.0070, F.S., relating to conflicts of interest.

Amends s. 400.0071, F.S., relating to State Long-Term Care ombudsman program
complaint procedures.

Amends s. 400.0073, F.S., relating to state and local ombudsman council investigations.
Amends s. 400.0074, F.S., relating to local ombudsman council onsite administrative
assessments.

Amends s. 400.0075, F.S., relating to complaint notification and resolution procedures.
Amends s. 400.0078, F.S., relating to citizen access to state Long-Term Care
ombudsman program services.

Amends s. 400.0079, F.S., relating to immunity.

Amends s. 400.0081, F.S., relating to access to facilities, residents, and records.
Amends s. 400.0083, F.S., relating to interference; retaliation; penalties.

Amends s. 400.0087, F.S., relating to department oversight; funding.

Amends s. 400.0089, F.S., relating to complaint data reports. '

Amends s. 400.0091, F.S., relating to training.

Amends s. 20.41, F.S,, relating to Department of Eiderly Affairs.

Amends s. 400.021, F.S., relating to definitions.
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Section 21:
Section 22:

Section 23:
Section 24:
Section 25:
Section 26:

Section 27:
Section 28:

Section 29:
Section 30:

Section 31:
Section 32:

Section 33:
Section 34:
Section 35:
Section 36:

Section 37:

Section 38:
Section 39:
Section 40:
Section 41:
Section 42:
Section 43:

Amends s. 400.022, F.S., relating to residents’ rights.

Amends s. 400.0255, F.S., relating to resident transfer or discharge; requirements and
procedures; hearings.

Amends s. 400.1413, F.S., relating to volunteers in nursing homes.

Amends s. 400.162, F.S., relating to property and personal affairs of residents.
Amends s. 400.19, F.S., relating to right of entry and inspection.

Amends s. 400.191, F.S,, relating to availability, distribution, and posting of reports and
records.

Amends s. 400.23, F.S., relating to rules; evaluation and deficiencies; licensure status.
Amends s. 400.235, F.S., relating to nursing home quality and licensure status; Gold
Seal Program.

Amends s. 415.1034, F.S., relating to mandatory reporting of abuse, neglect, or
exploitation of vulnerable adults; mandatory reports of death.

Amends s. 415.104, F.S., relating to protective investigations of cases of abuse, neglect,
or exploitation of vulnerable adults; transmittal of records to state attorney.

Amends s. 415.1055, F.S., relating to notification to administrative entities.

Amends s. 415.106, F.S., relating to cooperation by the department and criminal justice
and other agencies.

Amends s. 415.107, F.S., relating to confidentiality of reports and records.

Amends s. 429.02, F.S., relating to definitions.

Amends s. 429.07, F.S,, relating to license required; fee.

Amends s. 429.19, F.S,, relating to violations; imposition of administrative fines;
grounds. '

Amends s. 429.26, F.S., relating to appropriateness of placements; examinations of
residents.

Amends s. 429.28, F.S,, relating to resident of bill of rights.

Amends s. 429.34, F.S,, relating to right of entry and inspection.

Amends s. 429.35, F.S., relating to maintenance of records; reports.

Amends s. 429.85, F.S,, relating to residents’ bill of rights.

Amends s. 744.444, F.S, relating to power of guardian without court approval.
Provides an effective date of July 1, 2013.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.
2. Expenditures:
None.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

The DOEA believes that requiring the Council to meet biannually instead of quarterly will have a
positive fiscal impact. Also, the DOEA believes the bill streamlines many operational aspects of the
LTCOP which will make it efficient, and allow the LTCOP to serve more individuals within current
resources.

By eliminating the local council structure, the bill removes internal staff meetings at the district level
from the requirements of the Sunshine Act. As a result, the bill removes the notice requirement for
internal staff meetings, which is expected to save the DOEA an average of $3,382 per year, based on
costs over the last three years.

Ill. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
Not applicable. The bill does not appear to affect county or municipal governments.
2. Other:

None.

B. RULE-MAKING AUTHORITY:

The DOEA has appropriate rule-making authority to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

On lines 460 through 465, the bill purports to allow the representatives of the office of the state
ombudsman in the districts to “identify, investigate, and resolve complaints relating to actions or
omissions of providers or representatives of providers of long-term care services, other public or private
agencies, guardians, representative payees, or other individuals that may adversely affect the health,
safety, welfare, or rights of residents.” This language is consistent with language found in s.
400.0065(1)(a), F.S. However, reference to “other individuals” in the proposed language does not
appear elsewhere in the relevant statute. It is a concern that expanding the authority of representatives
of the office of the state ombudsman to identify, investigate, and resolve complaints” regarding the acts
or omissions of “other individuals” that may adversely affect the health, safety, welfare, or rights of long-
term care facility residents is an improper expansion of authority beyond the scope of the LTCOP. ltis
recommended that the term “other individuals” be removed from the bill to make the proposed language
consistent with similar language in the statute and to ensure that the LTCOP is not overstepping the
parameters of its authority. ,
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IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 18, 2013, the Healthy Families Subcommittee adopted three amendments to House Bill 1015. The
amendments made the following changes to the bill:

Clarified the number of ombudsmen who will serve on the State Long-Term Care Advisory Council. Corrected
two drafting errors to confirm that members of the Advisory Council will be reimbursed for per diem and travel
expenses and that district ombudsmen will be reimbursed for travel expenses.

The bill was reported favorably as a committee substitute. The analysis reflects the committee substitute.
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1 A bill to be entitled

2 An act relating to the state ombudsman program;'

3 amending s. 400.0060, F.S.; revising and providing

4 definitions; amending s. 400.0061, F.S.; revising

5 legislative intent with respect to citizen ombudsmen;
6 deleting references to ombudsman councils and

7 transferring their responsibilities to representatives
8 of the Office of State Long-Term Care Ombudsman;

9 amending s. 400.0063, F.S.; revising duties of the

10 office; amending s. 400.0065, F.S.; reorganizing local
11 ombudsman councils; establishing districts; requiring
12 the state ombudsman to submit an annual report to the
13} Governor, the Legislature, and specified agencies and
14 entities; amending s. 400.0067, F.S.; providing duties
15 of the State Long-Term Care Ombudsman Advisory

16 Council; providing for membership, terms, and

17 meetings; amending s. 400.0069, F.S.; requiring the

18 state ombudsman to designate and direct program

19 districts; providing duties of representatives of the
20 office in the districts; providing for appointment and
21 qualifications of district ombudsmen; prohibiting
22 bertain individuals from serving as ombudsmen;
23 amending s. 400.0070, F.S.; providing conditions under
24 which a representative of the office could be found to
25 have a conflict of interest; amending s. 400.0071,
26 F.S.; requiring the Department of Elderly Affairs to
27 consult with the state ombudsman before adopting rules
28 pertaining to complaint resolution; amending s.
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29 400.0073, F.S.; providing procedures for investigation
30 of complaints; amending s. 400.0074, F.S.; revising
31 procedures for conducting onsite administrative
32 assessments; authorizing the department to adopt
33 rules; amending s. 400.0075, F.S.; revising complaint
34 notification and resolution procedures; amending s.
35 400.0078, F.S.; providing for a resident or
36 representative of a resident to receive additional
37 information regarding resident rights; amending s.
38 400.0079, F.S.; providing immunity from liability for
39 a representative of the office under certain
40 circumstances; amending s. 400.0081, F.S.; requiring
41 long-term care facilities to provide representatives
42 of the office with access to facilities, residents,
43 and records for certain purposes; amending s.
44 400.0083, F.S.; conforming provisions to changes made
45 by the act; amending s. 400.0087, F.S.; providing for
46 the office to coordinate ombudsman services with
47 Disability Rights Florida; amending s. 400.0089, F.S.;
48 conforming provisions to changes made by the act;
49 amending s. 400.0091, F.S.; revising training .
50 vrequirements for representatives of the office and
51 ombudsmen; amending ss. 20.41, 400.021, 400.022,
52 400.0255, 400.1413, 400.162, 400.19, 400.191, 400.23,
53 400.235, 415.1034, 415.104, 415.1055, 415.106,
54 415.107, 429.02, 429.07, 429.19, 429.26, 429.28,
55 429.34, 429.35, 429.85, and 744.444, F.S.; conforming
56 provisions to changes made by the acf; providing an
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57 effective date.
58
59| Be It Enacted by the Legislature of the State of Florida:
60
61 Section 1. Section 400.0060, Florida Statutes, is amended
62| to read:

63 400.0060 Definitions.—When used in this part, unless the
64 context clearly dictates otherwise, the term:

65 (1) "Administrative assessment" means a review of

66| conditions in a long-term care facility which impact the rights,
67| health, safety, and welfare of residents with the purpose of

68| noting needed improvement and making recommendations to enhance
69| the quality of life for residents.

70 (2) "Agency" means the Agency for Health Care

71| Administration.

72 (3) "Department” means the Department of Elderly Affairs.

73 (4) "District" means a geographical area designated by the

74 state ombudsman in which individuals certified as ombudsmen

75| carry out the duties of the state ombudsman program. “hHeeat
76
77
78
79

80 {5) "Long-term care facility"™ means a nursing home
81| facility, assisted living facility, adult family-care home,

82| board and care facility, facility where continuing long-term

83| care is provided, or any other similar residential adult care

84| facility.
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85 (6) "Office" means the Office of State Long-Term Care
86| Ombudsman created by s. 400.0063.

87 (7) "Ombudsman" means an individual who has been certified

88| by the state ombudsman as meeting the requirements of ss.

89| 400.0069, 400.0070, and 400.0091 £he—individual—appointed—by—the
90| Seeretoryoftiderty-Affairsteo head—theOffice of StateTong—
91| Zerm-Core—-Ombudsmarn.

92 (8) "Representative of the office" means the state

93] ombudsman, employees of the office, and individuals certified as

94 ombudsmen.

95 (9)+48+ "Resident" means an individual 60 years of age or
96 older who resides in a long-term care facility.

97 (10)+49+ "Secretary" means the Secretary of Elderly

98| Affairs.

99 (11)436+ "State council" means the State Long-Term Care

100 Ombudsman Advisory Council created by s. 400.0067.
101 (12) "State ombudsman" means the individual appointed by

102 the Secretary of Elderly Affairs to head the Office of State

103| Long-Term Care Ombudsman.

104 {(13) "State ombudsman program" means the program operating

105 under the direction of the office.

106 ‘Section 2. Section 400.0061, Florida Statutes, is amended
107 to read:

108 400.0061 Legislative findings and intent; long-term care
109 facilities.-— '

110 (1) The Legislature finds that conditions in long-term
111 care facilities in this state are such that the rights, health,

112 safety, and welfare of residents are not fully ensured by rules
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113} of the Department of Elderly Affairs or the Agency for Health
114| Care Administration or by the good faith of owners or operators
115 of long-term care facilities. Furthermore, there is a need for a
116 formal mechanism whereby a long~term care facility resident, a
117| representative of a long-term care facility resident, or any

118 other concerned citizen may make a complaint against the

119] facility or its employeess or against other persons who are in a
120| position to restrict, interfere with, or threaten the rights,
121| health, safety, or welfare of a long-term care facility

122} resident. The Legislature finds that concerned citizens are

123 often more effective advocates for the rights of others than

. 124| governmental agencies. The Legislature further finds that in

125 order to be eligible to receive an allotment of funds authorized
126| and appropriated under the federal Older Americans Act, the

127| state must establish and operate an Office of State Long-Term
128 Care Ombudsman, to be headed by the state Lerg-Term Care

129| ombudsman, and carry out a state leng—term—eare ombudsman

130| program.

131 (2) It is the intent of the Legislature, therefore, to

132 utilize voluntary‘citizen ombudsmen embudsmap—couneils under the
133| leadership of the state ombudsmany and, through them, to operate
134| a state am ombudsman program, which shall, without interference
135 by any executive agency, undertake to discover, investigate, and
136| determine the presence of conditions or individuals that whieh
137 constitute a threat to the rights, health, safety, or welfare of
138| the residents of long-term care facilities. To ensure that the
139 effectiveness and efficiency of such investigations are not

140| impeded by advance notice or delay, the Legislature intends that
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141 representatives of the office the—eombudsman—and—ombudsSman
142| eeouneils—and—their-designated—representatives not be required to

143| obtain warrants in order to enter into or conduct investigations

144 or onsite administrative assessments of long-term care

145| facilities. It is the further intent of the Legislature that the
146 environment in long-term care facilities be conducive to the

147| dignity and independence of residents and that investigations by

148] representatives of the office embudsman—eeouneils—shall further

149 the enforcement of laws, rules, and regulations that safeguard

150 the health, safety, and welfare of residents.

151 Section 3. Section 400.0063, Florida Statutes, i1s amended
152 to read:
153 400.0063 Establishment of Office of State Long-Term Care

154 Ombudsman; designation of ombudsman and legal advocate.—

155 {1) There is created an Office of State Long-Term Care

156 Ombudsman in the Department of Elderly Affairs.

157 (2) (a) The Office of State Long-Term Care Ombudsman shall
158 be headed by the state Tepg-Term—Care ombudsman, who shall serve
159 on a full-time basis and shall personally, or through

160 representatives of the office, carry out the purposes and

161 functions of the state ombudsman program effiee in accordance
162 with‘state and federal law.

163 (b) The state ombudsman shall be appointed by and shall
164| serve at the pleasure of the Secretary of Elderly Affairs. The
165 secretary shall appoint a person‘who has expertise and

166| experience in the fields of long-term care and advocacy to serve
167 as state ombudsman.

168 (3) (a) There is created in the office the position of
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169 legal advocate, who shall be selected by and serve at the

170 pleasure of the state ombudsman and shall be a member in good
171 standing of The Florida Bar.

172 (b) The duties of the legal advocate shall include, but
173| not be limited to:

174 1. Assisting the state ombudsman in carrying out the
175 duties of the office with respect to the abuse, neglect,

176 exploitation, or violation of rights of residents of long-term

177 care facilities.
178 2. Assisting the state council and representatives of the

179 office deeat—eeumeilts in carrying out their responsibilities

180| under this part.

181 3. Pursuing administrative, legal, and other appropriate
182| remedies on behalf of residents.

183 4. Serving as legal counsel to the state council and

184 representatives of the office teealecourmeidsr—orindividual
185 members—thereofsy agalnst whom any suit or other legal action is

186 initiated in connection with the performance of the official
187} duties of the state ombudsman program eewvncits—eo¥r——apn—individuad
188| member.

189 Section 4. Section 400.0065, Florida Statutes, is amended

190| to read:

191 400.0065 Office of State Long-Term Care Ombudsman; duties
192 and responsibilities.—

193 (1) The purpose of the Office of State Long-Term Care

194 Ombudsman shall be to:

195 {(a) 1Identify, investigate, and resolve complaints made by

196 or on behalf of residents of long-term care facilities relating
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197| to actions or omissions by providers or representatives of

198| providers of long-term care services, other public or private
199 agencies, guardians, or representative payees that may adversely
200 affect the health, safety, welfare, or rights of the residents.
201 {(b) Provide services that assist in protecting the health,
202 safety, welfare, and rights of residents.

203 (c) Inform residents, their representatives, and other
204 citizens about obtaining the services of the state Teong-TFerm
205| &are ombudsman program and its representatives.

206 (d) Ensure that residents have regular and timely access
207| to the services provided through the office and that residents
208| and complainants receive timely responses from representatives
209| of the office to their complaints.

210 (e) Represent the interests of residents before

211 governmental agencies and seek administrative, legal, and other
212 remedies to protect the health, safety, welfare, and rights of
213| the residents.

214 (f) Administer the state council apd-—leecal—eeuvpeils.

215 (g) Analyze, comment on, and monitor the development and
216 implementation of federal, state, and local laws, rules, and
217 regulations, and other governmental policies and actions, that
218 pertain to the health, safety, welfare, and rights of the

219| residents, with respect to the adequacy of long-term care

220| facilities and services in the state, and recommend any changes
221 in such laws, rules, regulations, policies, and actions as the
222| office determines to be appropriate and necessary.

223 (h) Provide technical support for the development of

224| resident and family councils to protect the well-being and
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225} rights of residents.

226 (2) The state Lerng—Ferm—Care ombudsman shall have the duty
227 and authority to:

228 (a) Establish and coordinate districts deeal—eeureiils

229} throughout the state.

230 (b) Perform the duties specified in state and federal law,
231 rules, and regulations.

232 (c) Within the limits of appropriated federal and state
233| funding, employ such personnel as are necessary to perform

2341 adequately the functions of the office and provide or contract
235 for legal services to assist the state council and

236f representatives of the office +eeat—eeumneids in the performance
237 of their duties. Staff-positions—established fer—the-purpese—of
238 ' g :
239
240
241
242
243
244
245

246 '(d) Contract for services necessary to carry out the

247 activities of the office.

248 (e} Apply for, receive, and accept grants, gifts, or other
249} payments, including, but not limited to, real property, personal
250| property, and services from a governmental entity or other

251| public or private entity or person, and make arrangements for

2521 the use of such grants, gifts, or payments.
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253 (f) Coordinate, to the greatest extent possible, state and
254} local ombudsman services with the protection and advocacy

255! systems for individuals with developmental disabilities and

256| mental illnesses and with legal assistance programs for the poor
257 through adoption of memoranda of understanding and other means.
258
259
260

261 {g)+k+ Enter into a cooperative agreement with the

262| Medicaid Fraud Division as prescribed under s. 731 (e) (2) (B) of
263} the Older Americans Act.

264 (h)+443 Prepare an annual report describing the activities
265 carried out by the office, the state council, and the districts
266| Jdeeatr—eouvnmeids in the year for which the report is prepared. The
267| state ombudsman shall submit the report to the secretary, the

268| United States Assistant Secretary for Aging, the Governor, the

269 President of the Senate, the Speaker of the House of

270 Representatives, the Secretary of Children and Families, and the

271] Becretary of Health Care Administration at least 30 days before

2721 the convening of the regular session of the Legislature. The

273| seererary—shodti—ipn-turs-submnit—the—report—to—the—Uaited--SEates

274 Assistapt-Seeretary—for—Agingr—the—coverpor,—the—President—of
275 Ehe—Senpate;—the Spenkerof—the—Heouse of Representatives;—the

276 Seeretary—ofChitdren—andFomity—Services—and—the—Seeretary—of
277 Health—Care—Rdministrations The report shall, at a minimum:

278 1. Contain and analyze data collected concerning
279] complaints about and conditions in long-term care facilities and

280 the disposition of such complaints.
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281 2. Evaluate the problems experienced by residents.
282 3. Analyze the successes of the state ombudsman program

283| during the preceding year, including an assessment of how

284 successfully the office p¥egram has carried out its

285| responsibilities under the Older Americans Act.

286 4. Provide recommendations for policy, regulatory, and

287| statutory changes designed to solve identified problems; resolve
288| residents' complaints; improve residents' lives and quality of
289| care; protect residents' rights, health, safety, and welfare;
290} and remove any barriers to the optimal operation of the state
291| Zerg-Ferm—Care ombudsman program.

292 5. Contain recommendations from the state Lerg-Ferm—Care
293| ombudsman council regarding program functions and activities and
294 recommendations for policy, regulatory, and statutory changes
2951 designed to protect residents' rights, health, safety, and

296| welfare.

297 6. Contain any relevant recommendations from

298| representatives of the office thelteealeewvmeids regarding

299 program functions and activities. ‘
300 Section 5. Section 400.0067, Florida Statutes, 1s amended
301 to read:

302 | 400.0067 sState Long-Term Care Ombudsman Advisory Council;
303| duties; membership.—

304 (1) There is created, within the Office of State Long-Term
305 Care Ombudsman, the State Long-Term Care Ombudsman Advisory

306| Council.

307 (2) The state heng~-FermCore—Ombudsman council shall:

308 (a) Serve as an advisory body to assist the state
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309| ombudsman in developing strategies for recruitment, recognition,

310 and retention of ombudsmen reaching—aeconscepsus—among-—ltecad
311 i ' ' ' 18 i '

312} eperstieon—of—theprogram.
313 (b) Assist the state ombudsman in developing long-range

314} strategies and goals for the state ombudsman program. Serve—as

315] areoppellate-body—in—reeerving-from—the—tocat—eouneits
316 eeompraints—neot—reseolved—at—the—tocallevel—Anyindividual
317

318
319 speeified—in—s5+—400-0674{2~
320 (c) Assist the state ombudsman by analyzing and commenting

321 on the development and implementation of laws, rules, and

3221 regulations impacting the health, safety, welfare, and rights of

323 residents te—diseover—investigater—and—determine—the—existenece
324 ef-abuse—eornegltect—inany—tong—term eare—foecility—and—work

325| with—the—adult-preotective—services—program—as—regoired—in—s6—+
326| 435304+—435333.

327

328

329| =xesidentss

330 ‘( )4+e+ Solicit Elieit—and-eceoordinate—state,—local—and

331 wetuntaryorganizatienat assistance for the purpose of improving

332} the care received by residents as requested by the state

333 ombudsman.

334 +E—-Assist—theombudsman—in-preparing—the—annual—reperE

335| deseribed—dns5+—400-0065+

336 (3) (a) The state Lerg—Ferm—Care—Ombudsman council shall be
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337| composed of:
338 1. Five certified ombudsmen from different districts of

339] the state ere—aetive—leocal ecourecil-member—etected-byecach doecat
340 '

341 2. Three long-term care facility administrators or

342| providers of long~term care services, each representing a

343] nursing home, an assisted living facility, and an adult family

344 care home.

345 3. One resident of a long-term care facility or a family

346 member of a resident of a long-term care facility.

347 4. One attorney in good standing with The Florida Bar who

348{ has experience in elder law, guardianship, long-term care

349| facility requlation, or another relevant area.

350 5. One physician, physician's assistant, advanced

351| registered nurse practitioner, or registered nurse who has

352} experience with geriatric patients.

353 6. One licensed pharmacist.
354 7. One registered dietician or nutritionist.
355 8. One clinical social worker licensed under chapter 491

356| with experience in providing mental health counseling or one

357 mental health counselor as defined in s. 394.455.

358 9. One executive director of an area agency on aging.
359 10. One at-large member.

360 “~e—Faeh—teoeal-—couneit—shaltl-electby-majerity—vote—a
361 i —Fem

362 interests—of—the—toecatl—eouneil—oepn—the—state—coupeit—A—locat

363 eeoureil—choir may-netserve—as—therepresentativeof the—Jteoeal
364| eeouvpeit—on—the state—covneil-
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365 (b)1. The state ombudsman seeretaryr—after—ecensulting—with
366| <+the—ombudsmany, shall submit to the secretary Gewvermer a list of

367| individuals persens recommended for appointment to the at—3arge
368| peositiens—en—the state council. Fhelist shell-nret—inelude—Fthe
369| wome—eof-anyperson—whe—is—ewrrently servingeon—a—toeal—couneii~
370 2. The secretary Gevermex shall appoint three—at—targe

371 members chosen from the list.

372 3. 1If the secretary Gewvermor does not appoint a ap—at—
373| Zderge member to fill a vacant position within 60 days after the
374 1list is submitted, the state ombudsman seeretaryr—after

375 eeonsutting—with—the—embudsman shall appoint a an—at—darge
376| member to fill that vacant position.

377 4. The state council may perform its duties even if one or

378| more positions are vacant.

379 (4) (a)4ert—>nt3 State council members shall serve 3-year
380| terms.

381 Z2—A-member—ef—the—state—couneitl—mayret—serve—more—then
382 #&weo—eensSecutive—termsS—

383 Fr—>PE—local—ceouneil—may—recommend—removat—of—its—eleected

384} representative—frem—the-state—couneil by a—-maFeorikty-vote—tf—Ehe
385| eeouneii—votes—te—remove—tts—representative,—the—toecat——ecouneid
386 ehaé%—sha%%—émmeééa%e%y—ﬁe%éfy—%he—embHdﬁﬁ&ﬁv-%he—seefe%afy

387| shetd-advise—the—Goverpor—of—the—lecal—ecouneills—vote—upon

388| <»reeeivingaotice—from—theombudsman~

389 (b)4= The position of any member missing 50 percent or

390 more of the £hree state council meetings within a l-year period

391| without cause may be declared vacant by the state ombudsman. The

392} findings of the state ombudsman regarding cause shall be final
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393 and binding.

394 (c)B+ Any vacancy on the state council shall be filled in

395 the same manner as the original appointment.

396 “+ert—Fhe—state—ecouneirdt—shall-elect—a—echair-—to-—serve—for—oa
397 +ermeofl—yeor—>~A—-chair-maynotserve-more—thapn two—econseeutive

398| +terms~

399 Zr—The—ehair—shatt-—seleet—a—viee—ehatr—from—ameng—the

400 members—The—viece—chair shall preside—over—the state—ecouneil—in

401 +he—absence—of-the—chairr

402 3—The—~chatr-mayereate—additional—execeutivepositiens—as

403| weecessary-to—carry—eouvt—the-duties—ef—the—skakte-coupeil—PAnRy

404
405
406| some—day—as—the—termof—the—chair-
407
408
409
410
411
412
413
414
415
416
417 (d)+4e+t= The state council shall meet upon the call of the

418 state ehair-or—upon—the—eatlt-ef-the ombudsman. The council shall
419} meet at least twice yearly eguarterlty but may meet more

420| frequently as needed.

Page 15 of 61

CODING: Words stricken are deletions; words underlined are additions.
hb1015-01-c1



F L ORIDA H O U S8 E O F REPRESENTATIVES

CS/HB 1015 2013

421 Z—A—grerum——shali-—be—eonsideredpresept—if-more—than 56
422| pereept—eof—allactive state—couneil—members—are—in-—attendance—at
423 +he—somemeeting+

424 Fr—Phe—gtate—coupeit-may-npeot—vote—op—or-—otherwise—male—afy
425| deeisiens—resulting-inarecommendation—thaot—will direectly

426 impaect—the-stateecouneii-or-anylocal—ecouncil,—outside—of—=o

427 pobiiely-metieced-mectingat—which—a—guerum—is—presents

428 (e)+f+ Members shall receive no compensation but shall,
429] with approval from the state ombudsman, be reimbursed for per
430| diem and travel expenses as provided in s. 112.061.

431 Section 6. Section 400.0069, Florida Statutes, is amended
432 to read:

433 400.0069 +Leesal Long-term care ombudsman districts
434 eeoureilds; duties; appointment membership.—
435 (1) (a) The state ombudsman shall designate districts deealt

436| Jdeorg-term—ecare—ombudsman—ceuneids to carry out the duties of the
437 state keng-Ferm—Care ombudsman program within lecal—communities.

438| Each district 4eeal—eewneil shall function under the direction
439| of the state ombudsman.

440 (b) The state ombudsman shall ensure that there are

441| representatives of the office is—atleast—eonre—leocalcouneilt
442 operéting in each district ef—the-department's—planning—and
443 i P R 3 44

444 eeuwreids as necessary to ensure that residents throughout the
445 state have adequate access to state Leng-Ferm—Care ombudsman

446| program services. Fhe—eombudsman—aofterappreoval—from—the

447) seeretaryr—shatl-—designate—theJurisdietional—boundaries—ofecaech
448 Feoecagt—ecouneil—
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449 (2) The duties of the representatives of the office in the
450 districts deeal-—eouneilds are to:
451 (a) Provide services to assist in Serve—as—a—third-party

452| mechanism—Ffor protecting the health, safety, welfare, and eivid
453 ard—human rights of residents.

454 (b) Discover, investigate, and determine the existence of
455| abuse, e¥ neglect, or exploitation using in—any—tong—term—eare

456 +feeili-by—and—te—gse the procedures provided for in ss. 415.101-
457| 415.113 when applicable.

458 (c) Identify BEdHieits—receive, investigate, xrespend—ter and

4591 resolve complaints made by or on behalf of residents relating to

460 actions or omissions by providers or representatives of

461| providers of long-term care services, other public or private

462| agencies, guardians, representative payees, or other individuals

463| that may adversely affect the health, safety, welfare, or rights

464 of residents.

465 (d) When directed by the state ombudsman, review and+—3¥£

466| wneeessaryr comment on all existing or proposed rules,

467 regulations, and other governmental policies and actions

468 relating to long-term care facilities that may potentially have
469| an effect on the rights, health, safety, and welfare of

470 residénts.

471 (e) Review personal property and money accounts of

472| residents who are receiving assistance under the Medicaid

473| program pursuant to an investigation to obtain information

474| regarding a specific complaint er—preblem.

475 (f) Recommend that the state ombudsman and the legal

476 advocate seek administrative, legal, and other remedies to
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477 protect the health, safety, welfare, and rights of £he
478| residents.

479 (g) Provide technical assistance for the development of

480| resident and family councils within long-term care facilities.

481 {(h)+4e+ Carry out other activities that the state ombudsman
482 determines to be appropriate.

483 (3) In order to carry out the duties specified in

484 subsection (2), a representative of the office may member—eof o
485 Zoeal-ecouneil-—is—autherized—+te enter any long-term care facility
486 without notice or without first obtaining a warrant; however,
487 subject—teo—thepreovisiens—ef s. 400.0074(2) may apply regarding
488 notice of a followup administrative assessment.

489 (4) Each district 4eeal—eounreit shall be composed of

490 ombudsmen members whose primary residences are residenee—is

491| located within the boundaries of the district ‘eeat—ecouneiittls
492 | Furisdietieon.

493 (a) Upon good cause shown, the state ombudsman, in his or

494 her sole discretion, may appoint an ombudsman to another

495| district. Fhe—ombudsman—shatlstriveto—ensure—thatench—toeat
496| eecupeit—inelude—thefollowing persons—as—memberss

497 Fr—At—teast-one—medicat—or—osteopathie—physiecian—whose
498| practice—ineludes—or—has—ineluded—a—substantial number of

498 geristrie-patients—andwho—maypractice—in—atong—term—eare
500| Feeidieys

501 PpmBEeteast—one—registered—nurse—who—has—geriatrie
502 experieneces
503 IF+—>PhE—teastoneticensed-pharmacistsr
504 d—Pe—teasteone—registered—dietitiany
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505 S+—At—teastsix-pursingheome—residents—or representative
506| eonsumer odvecates—fermursing home—residentsy
507 67——A%—éeas%—%hfee~fesédeﬁ%s—eé—assés%eé—%évé&g—éaeé&%%ées

508| er—adutt—famity-ecare—homes—eor—three—representotive—consumer
509| advecates—fer—atternative—tong—termecare—Ffaecility-residentss

510 . F—»Atleastone—attorneyi—and
511 Er—Pie—least-one—professieonat—soetal—worker
512 (b) The following individuals may not be appointed as

513 ombudsmen:

514 1. The owner or representative of a long-term care
515| facility.
516 2. A provider or representative of a provider of long-term

517 care services.

518 3. An employee of the agency.

519 4. An employee of the department, except for

520| representatives of the office.

521 5. An employee of the Department of Children and Families.

522 6. An employee of the Agency for Persons with

523 Disabilities. Fa—sae—ecase——shall—themediecal—director—eof o long—
524

525

526

527

528 (5) (a) To be appointed as an ombudsman, an individual

529 must:

530 1. Irddviduals—wishing—to—join—a—teocat—eouneit—shalt

531 Submit an application to the state ombudsman or designee.

532 2. Successfully complete level 2 background screening
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533| pursuant to s. 430.0402 and chapter 435. Fhe—ombudsman—shatd
534
535
536
537
538

539 (b) The state ombudsman shall approve or deny the

540 appointment of the individual as an ombudsman. Fhe—seeretory—wmay
541
542
543
544
545
546
547

548 (c) Upon appointment as an ombudsman, the individual may

549| participate in district activities but may not represent the

550 office or conduct any authorized program duties until the

551] individual has completed the initial training specified in s.

552 400.0091 (1) and has been certified by the state ombudsman.

553 (d) The state ombudsman, for good cause shown, may rescind

554 the appointment of an individual as an ombudsman. After

555 rescinding the appointment, the individual may not conduct any

556 duties as an ombudsman and may not represent the office or the
557 state ombudsman program. A—teecol—eoupeil-mayr—recommend—the

558 i@ A : e

559
560
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570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
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589
590
591 (6)48+ An ombudsman A-member—ef—a—leocagl—ecouneit shall

592 receive no compensation but shall, with approval from the state

593 ombudsman, be reimbursed for travel expenses beth—within—and

594 eutside—the—Furisdietioneof +the—tecal—eouneid in accordance with

595 +he—provisiens—ef s. 112.061.
596 (7)49+ The representatives of the office leecal—eouneils

597| are authorized to call upon appropriate state agencies ef—state
598| gewerament for swekh professional assistance as mey—be needed in
599| the discharge of their duties, and such—&3*+ state agencies

600| shall cooperate with—the—leecal-eourneits in providing requested

601| information and agency representation at—eeupeil-meectings.

602 Section 7. Section 400.0070, Florida Statutes, is amended
603| to read:

604 400.0070 Conflicts of interest.—

605 (1) A representative of the office The—eombudsmarn shall
606 not:

607 (a) Have a direct involvement in the licensing or

608 certification of, or an ownership or investment interest in, a
609] long-term care facility or a provider of a long-term care

610 serviée.

611 (b) Be employed by, or participate in the management of, a
612| long-term care facility.

613 (c) Receive, or have a right to receive, directly or

614 indirectly, remuneration, in cash or in kind, under a

615 compensation agreement with the owner or operator of a long-term

616| care facility.
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617 (2) Each representative emplteyee of the officej—eaeh-—state
618] eeouncil-member—and—eachtoecatl—couneit—member shall certify that

619 he or she has no conflict of interest.
620 {(3) The department, in consultation with the state
621 ombudsman, shall define by rule:

622 (a) Situations that constitute an individual's a—persen

623] having a conflict of interest that could materially affect the
624| objectivity or capacity of the individual a—pexsen to serve as a
625| representative en—anombudsman—eceouneil—eor—as—an—emplteyee of the
626| office—white—ecareyvingovt—thepurposes—ef—the—State—long-Term

627 ECare—ombudsmon—Program—as—speeified—in—this—part.
628 (b) The procedure by which an individual a—persen listed

6291 in subsection (2) shall certify that he or she has no conflict

630 of interest.

631 Section 8. Section 400.0071, Florida Statutes, is amended
632 to read:
633 400.0071 State rerg~Ferm—Eare ombudsman program complaint

634| procedures.—The department, in consultation with the state

635| ombudsman, shall adopt rules implementing state and local
636| complaint procedures. The rules must include procedures for

637| receiving, investigating, and resolving complaints concerning

638| the héalth, safety, welfare, and rights of residents+

639 4+ —Reeceivipg—ecompltaints—ageinst—a—tlong-term-coare—faeility
640| er—an-ecmpltoyee—of o tong-—termecare—faeilitip
641 42} Conduetinginvestigations—of a ltong—termeare—facitity

642| er—an—empltovee—eof—a long—termecare—faeility-subseguent—+e
643| reeeivipnga-complaintsr
644 3+—Ccenduetingonsite—administrative assessments—of-long—
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645| +fermeare—faeitities,
646 Section 9. Section 400.0073, Florida Statutes, i1s amended
647 to read:

648 400.0073 Complaint State—and—tocal—ombudsman—couneit
649| investigations.—
650 (1) A representative of the office leest—eouneil shall

651 identify and investigate—within—ea—reasenable—time——after—=a
652 eempraeint—is—made, any complaint made by or on behalf of a

653| resident thaty—ea—representotive—of—a—resident,—or—any—other
654 i i o

655

656| eare—faeidity-whieh might be:

657 (a) Contrary to law;

658 (b) Unreasonable, unfair, oppressive, or unnecessarily

659 discriminatory, even though in accordance with law;

660 (c) Based on a mistake of fact;

661 (d) Based on improper or irrelevant grounds;

662 (e) Unaccompanied by an adequate statement of reasons;
663 (f) Performed in an inefficient manner; or

664 (9) Otherwise adversely affecting the health, safety,

665 welfare, or rights of a resident.

666 2 —Fa—-ap—investigatieon—both—thestate—and—tocalecouneits
667| have—the—authority—teo—heldpublichearings—
668 S——Subseguent—toan—oappeat—from o Jloeal—eouneii—the

669| stote—eceouneilmay—investigate—any—compltaint-—reeceived—by—the
670] ZFeeat—eeoupeil—invelvingo—teorg-termecare—facility-—or—a—residents

671 (2)443> If a representative of the office the-ombudsman—-or
672| apy—state—er—tecal—couneil-member is not allowed to enter a
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673] long-term care facility, the administrator of the facility shall
674 be considered to have interfered with a representative of the
675 of fice—the—state—couneilt—eor—the—toecal—couneit in the

676| performance of official duties as described in s. 400.0083 (1)
677 and to have committed a violation of this part. The

678| representative of the office ombudsmar shall report a facility's

679 refusal to allow entry to the facility to the state ombudsman or

680| designee, who shall then report the incident to the agency, and

681| the agency shall record the report and take it into

682 consideration when determining actions allowable under s.

683| 400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.

684 429.71.

685 Section 10. Section 400.0074, Florida Statutes, is amended
686| to read:

687 400.0074 ELeeal—ombudsman—ecouneid Onsite administrative
688| assessments.—

689 (1) Representatives of the office must Ia—addition—te—any
690 £ e—invrestigation—conducted—pPursuan o—a—comptatat—ehe

691 Zdeeat—eouvreilt—shald conduct, at least annually, an onsite

692| administrative assessment of each nursing home, assisted living

693 facility, and adult family-care home withip—iEs—Jurisdiction.

694 This administrative assessment must be resident-centered and

695 must skatlt focus on factors affecting the rights, health,
696 safety, and welfare of the residents. EaebhJteecat—eeouvuneil—is
697

698| ef—easch—additional—long—termecare—faciiity—within—its
699 sSurisdietion~
700 (2) An onsite administrative assessment is ecenducted—by—a
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701| Zdeeal-eceouneil—shali—be subject to the following conditions:

702 (a) To the extent possible and reasonable, the

703| administrative assessment assessments shall not duplicate the
704| efforts of she—agemey surveys and inspections conducted by state
705 agencies in long-term care facilities underpart—Itf—eof—this

706| <hopter—and-parts—FtandII-of-chapter—429,

707 (b) An administrative assessment shall be conducted at a

708 time and for a duration necessary to produce the information

709 required to complete the assessment earry—ovkt-the-duties—eof—the
710 Zdeeal-eceuneit.

711 (c) Advance notice of an administrative assessment may not
712 be provided to a long-term care facility, except that notice of
713 followup assessments on specific problems may be provided.

714 (d) A representative of the office teeal—ecoupneil-member
715| physieadty present for the administrative assessment must shedd

716 identify himself or herself to the administrator or designee and

717| ette—the—speeific statuteoryoutherity—for-his erhereassessment
718 of the facility.

719 (e) An administrative assessment may not unreasonably
720 interfere with the programs and activities of residents.

721 (f) A representative of the office +eecal—counecil—member

722 may ndt enter a single-family residential unit within a long-
723 term care facility during an administrative assessment without
7241 the permission of the resident or the representative of the
725 resident.

726 (g) An administrative assessment must be conducted in a
727} manner that will impose no unreasonable burden on a long-term

728| care facility.
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729 3H——Regardiess—eof—Furisdi-etion—the—ombudoman-—may

730 ENTE N SN PN SN v dlaocoal oo o mmamlnesage 2
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731 Zeeal-eceuneil—toperformthe administrativeassessments
732 deseribed—in—thig—section—

733 (3)44>+ An onsite administrative assessment may not be
734| accomplished by forcible entry. However, if a representative of

735 the office embudsman—eor—a—state—or—toeat—eouneid—member 1s not

736 allowed to enter a long-term care facility, the administrator of
737| the facility shall be considered to have interfered with a

738 representative of the office;—the-state—ecouvneit—or—the—toecalt
739| eewmeit in the performance of official duties as described in s.
740 400.0083(1l) and to have committed a violation of this part. The
741| representative of the office embudsman shall report the refusal

742 by a facility to allow entry to the state ombudsman or designee,

743 who shall then report the incident to the agency, and the agency

744 shall record the report and take it into consideration when
745 determining actions allowable under s. 400.102, s. 400.121, s.
7461 429.14, s. 429.19, s. 429.69, or s. 429.71.

747 {(4) The department, in consultation with the state

748 ombudsman, may adopt rules implementing procedures for

749 conducting onsite administrative assessments of long-term care

750 facilities.

751 Section 11. Section 400.0075, Florida Statutes, is amended
752| to read:

753 400.0075 Complaint notification and resolution

754 procedures.—

755 (1) (a) Any complaint er—preblem verified by a

756 representative of the office aneombudsmen—eeuneil as a result of
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757 an investigation may er—emnsite—admimistrative-assessment,—which
758 : !
759 +he—teoeat-couneil—shatt be identified and brought to the

760| attention of the long-term care facility administrator subject
761| to the confidentiality provisions of s. 400.0077 im—weitineg.
762| Upon receipt of the information suweh-decument, the

763 administrator, with the concurrence of the representative of the

764 office teealeeouneit—ehair, shall establish target dates for

765 taking appropriate remedial action. If, by the target date, the
766 remedial action is not completed or forthcoming, the complaint
767 shall be referred to the district manager teecal—eeouvneil—chaisr
768
769| efthe-members—efthe leocal—ecouneils

770 dr—Esxtend—the—target—date3f the—echatr-has—reason+te
771 believe—sueh—aectieon—woutd—faeilitate—the reselutieon—eof—the

772 eemplaints

773 Z—Fa—aecordanee—with5+406-+-004F—publieirze—the

774 i '

775 ef—theleong-termecare—facility-

776 S——~Refer—the—comptaint—to—the—state—couneid.

777 (b) If an ombudsman determines the—tocal-—ceoupeil—chai®r

778 beéééves that the health, safety, welfare, or rights of a +he

779 resident are in imminent danger, the ombudsman must immediately

780 notify the district manager. The district manager ehair-shall
781l wetify—the—ombudsman—eor—tegal—adveecate—whe, after verifying

782| that such imminent danger exists, must notify the appropriate

783 state agencies, including law enforcement, the state ombudsman,

784 and legal advocate to ensure the protection of shedti-—seek
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785 immediate—legal-or administrativeremedies—teo—preteet the
786 resident.

787 (c) 1If the state ombudsman or legal advocate has reason to

788| believe that the long-term care facility or an employee of the
789 facility has committed a criminal act, the state ombudsman or

790 legal advocate shall provide the local law enforcement agency

791} with the relevant information to initiate an investigation of
792 the case.

793 (2)4a+ Upon referral from a district deeal—eewneid, the
794| state ombudsman or designee eeuwreil shall assume the

795| responsibility for the disposition of the complaint. If a long-
796 term care facility fails to take action to resolve or remedy the
797 em—a complaint by—the—state—eceouneild, the state ombudsman eeuwreil
798
799| ef-khe-stateecouneil—members:

800 (a)++ 1In accordance with s. 400.0077, publicize the

801 complaint, the recommendations of the representatives of the

802| office teeal—eor—state—eouneild, and the response of the long-term

803| care facility. ,
804 (b)Z2+= Recommend to the department and the agency a series
805| of facility reviews pursuant to s. 400.19, s. 429.34, or s.

806| 429.67 to ensure correction and nonrecurrence of the conditions

807| that gave give rise to the complaint eemptaimts against the =

808| long—term care facility.

809 (c)23+= Recommend to the department and the agency that the
810| long-term care facility no longer receive payments under any
811| state assistance program, including Medicaid.

812 (d)4= Recommend to the department and the agency that
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813| procedures be initiated for action against reveeatiem—eof the

814 long-term care facility's license in accordance with chapter
815} 120.

816
817
818
819
820
821

822 ter—Ff theombudsman has—reasen—fte—belie
823| +ermecare—faeility or on employvee—of the foeility hascommitEed
824 a—eriminai—act—theeombudsman—shalti—provide—teoeal—taw

825| enfercement—with—the—relevant—informatieon—teoinitiate an

826| “nvestigotien—ef—the—ease~

827 Section 12. Section 400.0078, Florida Statutes, i1s amended
828 to read:

829 400.0078 Citizen access to state Lemg-Ferm—Eare ombudsman
830| program services.-— ‘

831 (1) The office shall establish a statewide toll-free

832| telephone number and e-mail address for receiving complaints

833| concerning matters adversely affecting the health, safety,

834 welfére, or rights of residents.

835 (2) Every—resident—orrepresentative——of a—resident——shalt
836| =xeeetver Upon admission to a long-term care facility, each

837| resident or representative of a resident must receive

838| information regarding:

839 {a The purpose of the state hLeng-—TFerm—Care ombudsman

840| program.+
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841 (b) The statewide toll-free telephone number and e-mail

842| address for receiving complaints.;—and

843 {c) Information that retaliatory action cannot be taken

844| against a resident for presenting grievances or for exercising

845| any other resident rights.

846 (d) Other relevant information regarding how to contact

847| representatives of the office pregram.
848 ‘
849| Residents or their representatives must be furnished additional
850 copies of this information upon request.

851 Section 13. Section 400.0079, Florida Statutes, is amended
852| to read:

853 400.0079 Immunity.— ‘

854 (1) Any person making a complaint pursuant to this part
855! who does so in good faith shall be immune from any liability,
856] civil or criminal, that otherwise might be incurred or imposed
857| as a direct or indirect result of making the complaint.

858 (2) Representatives of the office and ZFhe-embudsman—eor—any
859 i A

860| effieer—as—weti—as—aldt members of the state council ard—teead

861| eeumeids+ shall be immune from any liability, civil or criminal,
862 that.otherwise might be incurred or imposed during the good

863 faith performance of official duties.

864 Section 14. Section 400.0081, Florida Statutes, is amended
865] to read:

866 400.0081 Access to facilities, residents, and records.—
867 (1) A long~term care facility shall provide

868 representatives of the office—the—stateecouneit—and—its
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869 | members—and—the—ioeat—couneits—and—their—members access to:
870 (a) Any portion of the long-term care facility and any
871| resident as—necessary—te—investigate eor reseolve o—compltaint.
872 (b) Medical and social records of a resident for review as
873| reeessory—te—investigate er reselve—a—ecomplaint, 1f:
874 1. The representative of the office has the permission of

875| the resident or the legal representative of the resident; or
876 2. The resident is unable to consent to the review and has

877] no legal representative.

878 (c) Medical and social records of the resident as
879| reeessary—to—investigate—eor-—resolve—a—compltatnt, if:
880 1. A legal representative or guardian of the resident

881l| refuses to give permission;

882 2. A representative of the office has reasonable cause to

883| believe that the legal representative or guardian is not acting
884| in the best interests of the resident; and

885 3. The representative of the office state—or-—teoesgt-ecouneil
886| member obtains the approval of the state ombudsman.

887 (d) The administrative records, policies, and documents to
888 which residents or the general public have access.

889 (e) TUpon request, copies of all licensing and

890 certification records maintained by the state with respect to a
891 long-term care facility.

892 (2) The department, in consultation with the state

893 ombudsman ard—the—state—ecourneid, may adopt rules to establish
894 procedures to ensure access to facilities, residents, and

895| records as described in this section.

896 Section 15. Section 400.0083, Florida Statutes, is amended
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897| to read:
898 400.0083 1Interference; retaliation; penalties.—
899 (1) It shall be unlawful for any person, long-term care

900 facility, or other entity to willfully interfere with a

901 representative of the office ors the state council;—er—a—Iteeat
902| <eeureit in the performance of official duties.

903 (2) It shall be unlawful for any person, long-term care
904| facility, or other entity to knowingly or willfully take action
905 or retaliate against any resident, employee, or other person for
906| filing a complaint with, providing information to, or otherwise
907 cooperating with any representative of the office ors the state
908 councily—er—a—teoecatl—couneil.

909 (3) Any person, long-term care facility, or other entity
910( that violates this section:

911 (a) Shall be liable for damages and equitable relief as
912} determined by law.

913 (b) Commits a misdemeanor of the second degree, punishable
914 as provided in s. 775.083.
815 Section 16. Section 400.0087, Florida Statutes, is amended

916 to read:

917 400.0087 Department oversight; funding.=—

918 ‘(1) The department shall meet the costs associated with
919]| the state herg-Ferm—Eare ombudsman program from funds

920| appropriated to it.

921 (a) The department shall include the costs associated with
922| support of the state Lemg-Ferm—ECare ombudsman program when

923| developing its budget requests for consideration by the Governor

9241 and submittal to the Legislature.
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925 (b) The department may divert from the federal ombudsman
926] appropriation an amount equal to the department's administrative
927 cost ratio to cover the costs associated with administering the

928 state ombudsman program. The remaining allotment from the Older

929] BAmericans Act program shall be expended on direct ombudsman

930] activities.

931 (2) The department shall monitor the office and+ the state
932 councily—and—the—loecat—eeuneids to ensure that each is carrying
933] out the duties delegated to it by state and federal law.

934 {3) The department is responsible for ensuring that the
935| office: '

936 (a) Has the objectivity and independence required to

937 qualify it for funding under the federal Older Americans Act.
938 (b) Provides information to public and private agencies,
939 legislators, and others.

940 (c) Provides appropriate training to representatives of
941 the office er—ef—the—state—orteecal—eeouneils,

942 (d) Coordinates ombudsman services with Disability Rights
943| Florida +heAdvecaey—Center—for Persens—withDbisabitities and
944| with providers of legal services to residents ef-leng-term-eare
945 <£aeilities in compliance with state and federal laws.

946 ‘(4) The department shall also:

947 (a) Receive and disburse state and federal funds for

948| purposes that the state ombudsman has formulated in accordance
949| with the Older Americans Act.

950 (b) Whenever necessary, act as liaison between agencies

951] and branches of the federal and state governments and the office
952 State—Leong-~Term—Core—Ombudsman—Program.
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953 Section 17. Section 400.0089, Florida Statutes, i1s amended
9541 to read:

955 400.0089 Complaint data reports.—The office shall maintain
956| a statewide uniform reporting system to collect and analyze data
957 relating to complaints and conditions in long-term care

958 facilities and to residents for the purpose of identifying and
959 resolving significant complaints p¥ebdems. The office shall

960| publish quarterly and make readily available information

961| pertaining to the number and types of complaints received by the
962| state Terg-TermCare ombudsman program and shall include such
963| information in the annual report required under s. 400.0065.

964 Section 18. Section 400.0091, Florida Statutes, is amended
965 to read:

966 400.0091 Training.—The state ombudsman shall ensure that
967 appropriate training is provided to all representatives

968| empltevees of the office ard—teo—the-members—of—the state—and

969| <eecal-ecoupeils.

970 (1) All representatives stete—eandlecal—ecouncit—members
971| anpd-empteoyvees of the office shall be given a minimum of 20 hours

972 of training upon employment with the office or appointment as an

973 ombudsman. Ten apprevet—as—a—state—or—localcouncit—member—and

9741 46 hours of continuing education is required annually

975 thereafter.
976 {(2) The state ombudsman shall approve the curriculum for
977 the initial and continuing education training, which must, at a

978 minimum, address:

979 (a) Resident confidentiality.
980 (b} Guardianships and powers of attorney.
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981 (c) Medication administration.
982 (d) Care and medication of residents with dementia and

983 Alzheimer's disease.

984 (e) Accounting for residents' funds.

985 (f£) Discharge rights and responsibilities.

986 (g) Cultural sensitivity.

987 (h) Any other topic related to residency within a long-
988] term care facility reecommendedby—the seceretary.

989 (3) An individual Ne—empleyeer—eoffieer,—er—representative

990| ef+he-eoffice—or of—+the-state—er—Jtecatleceuneils, other than the
991| state ombudsman, may not hold himself or herself out as a

992| representative of the office State-tLeng-Ferm—Care—Ombudsman

993| Pregram or conduct any authorized program duty described in this
994 part unless the individual persern has received the training

995 required by this section and has been certified by the state

996 ombudsman as qualified to carry out ombudsman activities on

997| behalf of the office er—the—state—or tocatl-—ecouypeils.

998 Section 19. Subsection (4) of section 20.41, Florida

999 Statutes, is amended to read:

1000 20.41 Department of Elderly Affairs.—There is created a
1001| Department of Elderly Affairs.
1002 ‘(4) The department shall administer the Office of State
1003 Long-Term Care Ombudsman €euvneily created by s. 400.0063
1004

1005 ereated—by—s+—4080-0669 and shall, as required by s. 712 of the
1006 federal Older Americans Act of 1965, ensure that etk the state

1007| office operates ard—ltoecal—leng-term core—ombudsmap—ecovneits
1008| eperate in compliance with the Older Americans Act.
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1009 Section 20. Subsections (11) through (19) of section
1010 400.021, Florida Statutes, are renumbered as subsections (10)
1011( through (18), respectively, and present subsections (10) and
1012 (18) are amended to read:

1013 400.021 Definitions.—When used in this part, unless the

1014 context otherwise requires, the term:

1015]
1016
1017
1018
1019 (17)4¥8) "State ombudsman program eeumeid" means the

1020f Office of State Long-Term Care Ombudsman €ewneidt established
1021 pursuant to s. 400.0063 466006+,

1022 Section 21. Paragraph (c) of subsection (1) and

1023 subsections (2) and (3) of section 400.022, Florida Statutes,
1024| are amended to read:

1025 400.022 Residents' rights.-—

1026 (1) All licensees of nursing home facilities shall adopt
1027| and make public a statement of the rights and responsibilities
1028| of the residents of such facilities and shall treat such

1029v residents in accordance with the provisions of that statement.
1030] The Statement shall assure each resident the following:

1031 (c) Any entity or individual that provides health, social,
1032| 1legal, or other services to a resident has the right to have
1033| reasonable access to the resident. The resident has the right to
1034| deny or withdraw consent to access at any time by any entity or
1035| individual. Notwithstanding the visiting policy of the facility,

1036 the following individuals must be permitted immediate access to
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1037 the resident:

1038 1. Any representative of the federal or state government,
1039 including, but not limited to, representatives of the Department
1040 of Children and Family Services, the Department of Health, the
1041] Agency for Health Care Administration, the Office of the

1042 Attorney General, and the Department of Elderly Affairs; any law

1043 enforcement officer; representatives members of the state e

1044| Zdeead ombudsman program eewneid; and the resident's individual
1045f physician.

1046 2. Subject to the resident's right to deny or withdraw
1047 consent, immediate family or other relatives of the resident.
1048 |
1049 The facility must allow representatives of the state Leng-Ferm
1050| €a¥e ombudsman program €ewneit to examine a resident's clinical
1051| records with the permission of the resident or the resident's
1052 legal representative and consistent with state law.

1053 (2) The licensee for each nursing home shall orally inform
1054 the resident of the resident's rights and provide a copy of the
1055 statement required by subsection (1) to each resident or the
1056 resident's legal representative at or before the resident's

1057 admission to a facility. The licensee shall provide a copy of
1058| the resident's rights to each staff member of the facility. Each
1059 such licensee shall prepare a written plan and provide

1060 appropriate staff training to implement +£he-prewistens—ef this
1061| section. The written statement of rights must include a

1062 statement that a resident may file a complaint with the agency
1063| or state +eeat ombudsman program eeuwneid. The statement must be
1064| in boldfaced type and shall include the reme,—address,—and

Page 38 of 61

CODING: Words stricken are deletions; words underlined are additions.
hb1015-01-c1



F L ORI DA H O U 8§ E O F REPRESENTATIVES

CS/HB 1015 2013

1065| telephone number and e-mail address of the state pumbers—ef—the
1066| Zdeeat ombudsman program eewrneit and the telephone number of the

1067 central abuse hotline where complaints may be lodged.

1068 (3) Any violation of the resident's rights set forth in
1069] this section shall constitute grounds for action by the agency
1070| under £he-prewvisiens—ef s. 400.102, s. 400.121, or part II of
1071 chapter 408. In order to determine whether the licensee is

1072| adeguately protecting residents' rights, the licensure

1073| inspection of the facility shall include private informal

1074 conversations with a sample of residents to discuss residents'
1075| experiences within the facility with respect to rights specified
1076 in this section and general compliance with standards+ and

1077 consultation with the state ombudsman program eeuwreii—in—the

1078 Zeeai—plonningand-service—area—of the Departmenteoftiderdy

- 1079| Affairs—in-which the nursing—heome—is—lecated.
1080 Section 22. Subsections (8) and (9) and (11) through (14)

1081 of section 400.0255, Florida Statutes, are amended to read:
1082 400.0255 Resident transfer or discharge; requirements and
1083 procedures; hearings.-—

1084 (8) The notice required by subsection (7) must be in

1085 writiﬁg and must contain all information required by state and
1086| federal law, rules, or regulations applicable to Medicaid or
1087| Medicare cases. The agency shall develop a standard document to
1088| be used by all facilities licensed under this part for purposes
1089 of notifying residents of a discharge or transfer. Such document
1090| must include a means for a resident to request the state +eeax
1091| Zeng—term—eare ombudsman program eeureit to review the notice

1092 and request information about or assistance with initiating a
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1093| fair hearing with the department's Office of Appeals Hearings.
1094 In addition to any other pertinent information included, the

- 1095 form shall specify the reason allowed under federal or state law
1096 that the resident is being discharged or transferred, with an
1097 explanation to support this action. Further, the form shall

1098 state the effective date of the discharge or transfer and the
1099} location to which the resident is being discharged or

1100} transferred. The form shall clearly describe the resident's

1101| appeal rights and the procedures for filing an appeal, including
1102} the right to request the state leeat ombudsman program eevneit
1103} to review the notice of discharge or transfer. A copy of the
1104 notice must be placed in the resident's clinical record, and a
1105 copy must be transmitted to the resident's legal guardian or
1106| representative and to the state +eead ombudsman program eewneid
1107 within 5 business days after signature by the resident or

1108| resident designee.

1109 (9) A resident may request that the state +eead ombudsman
1110| program eewneit review any notice of discharge or transfer given
1111 to the resident. When requested by a resident to review a notice
1112 of discharge or transfer, the state +eeadt ombudsman program

1113| eeureid shall do so within 7 days after receipt of the request.
1114 The nﬁrsing home administrator, or the administrator's designee,
1115 must forward the request for review contained in the notice to
1116| the state +eead ombudsman program eewmeidt within 24 hours after
1117 such request is submitted. Failure to forward the request within
1118 24 hours after the request is submitted shall toll the running
1119 of the 30-day advance notice period until the request has been

1120 forwarded.
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1121 (11) Notwithstanding paragraph (10) (b), an emergency

1122 discharge or transfer may be implemented as necessary‘pursuant
1123] to state or federal law during the period of time after the

1124| notice is given and before the time a hearing decision is

1125] rendered. Notice of an emergency discharge or transfer to the
1126| resident, the resident's legal guardian or representative, and
1127| the state +eeadt ombudsman program eewneit if requested pursuant
1128 to subsection (9) must be by telephone or in person. This notice
1129 shall be given before the transfer, if possible, or as soon

1130| thereafter as practicable. A representative of the state deead

1131| ombudsman program €ewmeid conducting a review under this

1132 subsection shall do so within 24 hours after receipt of the

1133| request. The resident's file must be documented to show who was
1134 contacted, whether the contact was by telephone or in person,
1135| and the date and time of the contact. If the notice is not given
1136 in writing, written notice meeting the requirements of

1137 subsection (8) must be given the next working day.

1138 (12) After receipt of any notice required under this

1139] section, the state +eead ombudsman program eeuneit+ may request a
1140| private informal conversation with a resident to whom the notice
1141 is directed, and, if known, a family member or the resident's
1142 legai guardian or designee, to ensure that the facility is

1143| proceeding with the discharge or transfer in accordance with £he
1144| <reguirements—of this section. If requested, the state teeat

1145 ombudsman program eewneit shall assist the resident with filing
1146} an appeal of the proposed discharge or transfer.

1147 (13) The following persons must be present at all hearings

1148 authorized under this section:
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11495 (a) The resident, or the resident's legal representative
1150| or designee.

1151 (b) The facility administrator, or the facility's legal
1152| representative or designee.

1153
1154 A representative of the state toeal—leng—term—eare ombudsman
1155 program eewneid may be present at all hearings authorized by
1156| this section.

1157 (14) In any hearing under this section, the following

1158 information concerning the parties shall be confidential and

1159 exempt from £he—prewvisiens—ef s. 119.07(1):

1160 (a) Names and addresses.

116l {b) Medical services provided.

1162 (c) Social and economic conditions or circumstances.

1163 {(d) Evaluation of personal information.

1164 {(e) Medical data, including diagnosis and past history of

1165 disease or disability.

1166 (f) Any information received verifying income eligibility
1167} and amount of medical assistance payments. Income information
1168| received from the Social Security Administration or the Internal
1169| Revenue Service must be safeguarded according to the

1170 requirements of the agency that furnished the data.

1171
1172 The exemption created by this subsection does not prohibit
1173 access to such information by the state ombudsman program =
1174 Zeeadt—teng-~term—eare—ombudsman—ceunetd upon request, by a

1175 reviewing court if such information is required to be part of

1176| the record upon subsequent review, or as specified in s. 24(a),
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11771 Art. I of the State Constitution.

1178 Section 23. Subsection (2) of section 400.1413, Florida
1179 Statutes, is amended to read:

1180 400.1413 Volunteers in nursing homes.—

1181 (2) This section does not affect the activities of the
1182| state er—Fecal—tong—term—eare ombudsman program €ouReits

1183| authorized under part I.

1184 Section 24. Paragraph (d) of subsection (5) of section
1185 400.162, Florida Statutes, is amended to read:

1186 400.162 Property and personal affairs of residents.—
1187 (5)
1188 {(d) 1If, at any time during the period for which a license

1189 1is issued, a licensee that has not purchased a surety bond or
1190| entered into a self-insurance agreement, as provided in

1191} paragraphs (b) and (c¢), is requested to provide safekeeping for
1192 the personal funds of a resident, the licensee shall notify the
1193| agency of the request and make application for a surety bond or
1184| for participation in a self-insurance agreement within 7 days
1195 after ef the request, exclusive of weekends and holidays. Copies
1196 of the application, along with written documentation of related
1197 correspondence with an insurance agency or group, shall be

1198 maintained by the licensee for review by the agency and the

1199 state NursingHeme—and—tong-Ferm—Care—Faeidity ombudsman program
1200| <€ceupeilt.

1201 Section 25. Subsections (1) and (4) of section 400.19,

1202 Florida Statutes, are amended to read:

1203 400.129 Right of entry and inspection.—
1204 (1) In accordance with part II of chapter 408, the agency
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1205 and any duly designated officer or employee thereof or a

1206| representative member of the state Lerng-Term—Care ombudsman
1207| program cewneit—er—the—tocal—long—term—ecare—ombudsman—couneit

1208 shall have the right to enter upon and into the premises of any

1209 facility licensed pursuant to this part, or any distinct nursing
1210} home unit of a hospital licensed under chapter 395 or any

1211} freestanding facility licensed under chapter 395 that provides
1212| extended care or other long-term care services, at any

1213| reasonable time in order to determine the state of compliance
1214} with £he-previsiemns—ef this part, part II of chapter 408, and
1215} applicable rules in force pursuant thereto. The agency shall,
1216} within 60 days after receipt of a complaint made by a resident
1217f or resident's representative, complete its investigation and
1218| provide to the complainant its findings and resolution.

1219 (4) The agency shall conduct unannounced onsite facility
1220 reviews following written verification of licensee noncompliance
1221| in instances in which the state ombudsman program a—teng-term
1222 eare—ombudsman—eouneid, pursuant to ss. 400.0071 and 400.0075,

1223| has received a complaint and has documented deficiencies in
1224| resident care or in the physical plant of the facility that
1225 threaten the health, safety, or security of residents, or when
1226( the égency documents through inspection that conditions in a
1227 facility present a direct or indirect threat to the health,
1228 safety, or security of residents. However, the agency shall
1229f conduct unannounced onsite reviews every 3 months of each

1230} facility while the facility has a conditional license.

1231| Deficiencies related to physical plant do not require followup

12321 reviews after the agency has determined that correction of the
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1233| deficlency has been accomplished and that the correction is of

12341 the nature that continued compliance can be reasonably expected.

1236 Statutes, is amended to read:

1237 400,191 Availability, distribution, and posting of reports
1238 and records.—

1239 (1) The agency shall provide information to the public
12401 about all of the licensed nursing home facilities operating in
1241 the state. The agency shall, within 60 days after a licensure
12421 inspection visit or within 30 days after any interim visit to a
1243| facility, send copies of the inspection reports to the state
1244 Zdeeadt—deng—term—eare ombudsman program eeuwneid, the agency's
1245 local office, and a public library or the county seat for the
1246 county in which the facility is located. The agency may provide
1247| electronic access to inspection reports as a substitute for

1248| sending copies.

1249 Section 27. Subsection (6) and paragraph (c) of subsection
1250 (7) of section 400.23, Florida Statutes, is amended to read:
1251 400.23 Rules; evaluation and deficiencies; licensure

1252 Status.—

1253 (6) Before Prier—te conducting a survey of the facility,
1254 the sﬁrvey team shall obtain a copy of the state +eeal—leng—term
1255 eare ombudsman program eewmeit report on the facility. Problems
1256 noted in the report shall be incorporated into and followed up
1257} through the agency's inspection process. This procedure does not
1258 preclude the state reeat—Feng—term—eare ombudsman program

1259| eeumeid from requesting the agency to conduct a followup visit
1260| to the facility.
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1261 (7) The agency shall, at least every 15 months, evaluate
1262] all nursing home facilities and make a determination as to the
1263| degree of compliance by each licensee with the established rules
1264 adopted under this part as a basis for assigning a licensure
1265 status to that facility. The agency shall base its evaluation on
1266 the most recent inspection report, taking into consideration
1267| findings from other official reports, surveys, interviews,

1268 investigations, and inspections. In addition to license

1269| categories authorized under part II of chapter 408, the agency
1270} shall assign a licensure status of standard or conditional to
1271} each nursing home.

1272 (c) 1In evaluating the overall quality of care and services
1273 and determining whether the facility will receive a conditional
1274 or standard license, the agency shall consider the needs and
12751 limitations of residents in the facility and the results of

1276| interviews and surveys of a representative sampling of

1277 residents, families of residents, representatives of the state

1278 cmbudsman program eegrcit—members—in—the—plonning—and—serviece

1279| earea—in—which-the foeilityisJeecated, guardians of residents,

1280} and staff of the nursing home facility.

1281 Section 28. Paragraph (a) of subsection (3), paragraph (f)
1282 of sﬁbsection (5), and subsection (6) of section 400.235,

1283 Florida Statutes, are amended to read:

1284 400.235 Nursing home quality and licensure status; Gold
1285 Seal Program.—

1286 (3) (a) The Gold Seal Program shall be developed and

1287 implemented by the Governor's Panel on Excellence in Long-Term

1288| Care which shall operate under the authority of the Executive
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1289| Office of the Governor. The panel shall be composed of three
1290| persons appointed by the Governor, to include a consumer

1291| advocate for senior citizens and two persons with expertise in
1292| the fields of quality management, service delivery excellence,
1293| or public sector accountability; three persons appointed by the
1294| Secretary of Elderly Affairs, to include an active member of a
12951 nursing facility family and resident care council and a member

1296| of the University Consortium on Aging; a representative of the

1297| Office of State Long-Term Care Ombudsman; one person appointed
1298| by the Florida Life Care Residents Association; one person

1299| appointed by the State Surgeon General; two persons appointed by
1300 the Secretary of Health Care Administration; one person

1301| appointed by the Florida Association of Homes for the Aging; and
1302| one person appointed by the Florida Health Care Association.
1303| Vacancies on the panel shall be filled in the same manner as the
1304| original appointments.

1305 (5) Facilities must meet the following additional criteria
1306 for recognition as a Gold Seal Program facility:

1307 (f) Evidence an outstanding record regarding the number
1308| and types of substantiated complaints reported to the Office of
1309| State Long-Term Care Ombudsman €ewrei+ within the 30 months

1310 precéding application for the program.

1311
1312 A facility assigned a conditional licensure status may not

1313| qualify for consideration for the Gold Seal Program until after
1314 it has operated for 30 months with no class I or class II

1315| deficiencies and has completed a regularly scheduled relicensure

1316 survey.
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1317 (6) The agency, nursing facility industry organizations,
1318| consumers, Office of State Long-Term Care Ombudsman €euwmeid, and
1319| members of the community may recommend to the Governor

1320 facilities that meet the established criteria for consideration
1321| for and award of the Gold Seal. The panel shall review nominees
1322] and make a recommendation to the Governor for final approval and
1323 award. The decision of the Governor is final and is not subject
1324 to appeal.

1325 Section 29. Paragraph (a) of subsection (1) of section
1326 415.1034, Florida Statutes, is amended to read:

1327 415.1034 Mandatory reporting of abuse, neglect, or

1328| exploitation of vulnerable adults; mandatory reports of death.—

1329 (1) MANDATORY REPORTING.-—
1330 (a) Any person, including, but not limited to, any:
1331 1. Physician, osteopathic physician, medical examiner,

1332| chiropractic physician, nurse, paramedic, emergency medical

1333| technician, or hospital personnel engaged in the admission,

1334 examination, care, or treatment of vulnerable adults;

1335 2. Health professional or mental health professional other
1336 than one listed in subparagraph 1.;

1337 3. Practitioner who relies solely on spiritual means for
1338 healing;

1339 4. Nursing home staff; assisted living facility staff;
1340 adult day care center staff; adult family-care home staff;

1341 social worker; or other professional adult care, residential, or
1342 institutional staff;

1343 5. State, county, or municipal criminal justice employee

1344 or law enforcement officer;
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1345 6. &Ar Employee of the Department of Business and

1346| Professional Regulation conducting inspections of public lodging
1347| establishments under s. 509.032;

1348 7. Florida advocacy council member or representative of

1349 the Office of State Long-Term Care Ombudsman eewreil—member; Or

1350 8. Bank, savings and loan, or credit union officer,
1351 trustee, or employee,

1352
1353| who knows, or has reasonable cause to suspect, that a vulnerable
1354 adult has been or is being abused, neglected, or exploited shall
1355| immediately report such knowledge or suspicion to the central
1356 abuse hotline.

1357 Section 30. Subsection (1) of section 415.104, Florida
1358 Statutes, is amended to read:

1359 415.104 Protective investigations of cases of abuse,

1360 neglect, or exploitation of wvulnerable adults; transmittal of
1361 records to state attorney.—

1362 (1) The department shall, upon receipt of a report

1363| alleging abuse, neglect, or exploitation of a vulnerable adult,
1364] begin within 24 hours a protective investigation of the facts
1365| alleged therein. If a caregiver refuses to allow the department
1366| to begin a protective investigation or interferes with the

1367| conduct of such an investigation, the appropriate law

1368| enforcement agency shall be contacted for assistance. If, during
1369| the course of the investigation, the department has reason to
1370 believe that the abuse, neglect, or exploitation is perpetrated
1371| by a second party, the appropriate law enforcement agency and

1372| state attorney shall be orally notified. The department and the
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1373| law enforcement agency shall cooperate to allow the criminal
1374| investigation to proceed concurrently with, and not be hindered
~1375| by, the protective investigation. The department shall make a
1376| preliminary written report to the law enforcement agencies

1377 within 5 working days after the oral report. The department

1378| shall, within 24 hours after receipt of the report, notify the
1379| appropriate Florida local advécacy council, or state derg—term
1380| eare ombudsman program eewneid, when appropriate, that an

1381] alleged abuse, neglect, or exploitation perpetrated by a second
1382 party has occurred. Notice to the Florida local advocacy council
1383| or state ‘erg—term—eare ombudsman program eewreit may be

1384| accomplished orally or in writing and shall include the name and
1385| location of the wvulnerable adult alleged to have been abused,
1386| neglected, or exploited and the nature of the report.

1387 Section 31. Subsection (8) of section 415.1055, Florida
1388 Statutes, is amended to read:

1389 415.1055 Notification to administrative entities.—

1390 (8) At the conclusion of a protective investigation at a
1391 facility, the department shall notify either the Florida local
1392 advocacy council or state t‘emg—term—eare ombudsman program

1393| eeuwmeidt of the results of the investigation. This notification
1394 must be in writing. v

1395 Section 32. Subsection (2) of section 415.106, Florida
1396 Statutes, is amended to read:

1397 415.106 Cooperation by the department and criminal justice
1398| and other agencies.—

1399 (2) To ensure coordination, communication, and cooperation

1400 with the investigation of abuse, neglect, or exploitation of
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1401 wvulnerable adults, the department shall develop and maintain
1402 interprogram agreements or operational procedures among

1403 appropriate departmental programs and the Office of State Long-
1404| Term Care Ombudsman €euwmeii, the Florida Statewide Advocacy
1405] Council, and other agencies that provide services to vulnerable
1406 adults. These agreements or procedures must cover such subjects
1407} as the appropriate roles and responsibilities of the department
1408 in identifying and responding to reports of abuse, neglect, or
1409] exploitation of vulnerable adults; the provision of services;
1410| and related coordinated activities.

1411 Section 33. Paragraph (g) of subsection (3) of section
1412 415.107, Florida Statutes, 1is amended to read:

1413 415.107 Confidentiality of reports and records.—

1414 (3) Access to all records, excluding the name of the

1415| reporter which shall be released only as provided in subsection
1416 (6), shall be granted only to the following persons, officials,
1417| and agencies:

1418 (g) Any appropriate official of the Florida advocacy

1419 council or state deng—term—ea¥e ombudsman program eeuneit

1420| investigating a report of known or suspected abuse, neglect, or
1421| exploitation of a wvulnerable adult. _

1422 vSection 34. Subsection (20) of section 429.02, Florida
1423 Statutes, is amended to read:

1424 429.02 Definitions.—When used in this part, the term:
1425 (20) "Resident's representative or designee" means a

1426 person other than the owner, or an agent or employee of the
1427| facility, designated in writing by the resident, if legally

1428| competent, to receive notice of changes in the contract executed
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1429 pursuant to s. 429.24; to receive notice of and to participate
1430 in meetings between the resident and the facility owner,

1431 administrator, or staff concerning the rights of the resident;
1432} to assist the resident in contacting the state ombudsman program
1433| <eeumeit if the resident has a complaint against the facility; or
1434 to bring legal action on behalf of the resident pursuant to s.
1435 429.29.

1436 Section 35. Paragraph (b) of subsection (3) of section
1437 429.07, Florida Statutes, is amended to read:

1438 429.07 License required; fee.—

1439 (3) In addition to the requirements of s. 408.806, each
1440| license granted by the agency must state the type of care for
1441 which the license is granted. Licenses shall be issued for one
1442| or more of the following categories of care: standard, extended
1443 congregate care, limited nursing services, or limited mental
1444 health.

1445 {(b) An extended congregate care license shall be issued to
1446| facilities providing, directly or through contract, services
1447 beyond those authorized in paragraph (a), including services
1448| performed by persons licensed under part I of chapter 464 and
1449| supportive services, as defined by rule, to persons who would
1450 otherwise be disqualified from continued residence iﬁ a facility
1451| licensed under this part.

1452 1. 1In order for extended congregate care services to be
1453| provided, the agency must first determine that all requirements
1454| established in law and rule are met and must specifically

1455 designate, on the facility's license, that such services may be

1456| provided and whether the designation applies to all or part of
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1457 the facility. Such designation may be made at the time of

1458| initial licensure or relicensure, or upon request in writing by
. 1459 a licensee under this part and part II of chapter 408. The

1460 notification of approval or the denial of the request shall be
1461| made in accordance with part II of chapter 408. Existing

1462| facilities qualifying to provide extended congregate care

1463 services must have maintained a standard license and may not
1464| have been subject to administrative sanctions during the

1465| previous 2 years, or since initial licensure if the facility has
1466| been licensed for less than 2 years, for any of the following
1467| reasons:

1468 a. A class I or class II violation;

1469 b. Three or more repeat or recurring class III violations
1470 of identical or similar resident care standards from which a
1471| pattern of noncompliance is found by the agency;

1472 c. Three or more class III violations that were not

1473| corrected in accordance with the corrective action plan approved
1474| by the agency;

1475 d. Violation of resident care standards which results in
1476| requiring the facility to employ the services of a consultant
1477 pharmacist or consultant dietitian; .

1478 e. Denial, suspension, or revocation of a license for

1478| another facility licensed under this part in which the applicant
1480| for an extended congregate care license has at least 25 percent
1481| ownership interest; or

1482 f. Imposition of a moratorium pursuant to this part or
1483| part II of chapter 408 or initiation of injunctive proceedings.

1484 2. A facility that is licensed to provide extended
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1485 congregate care services shall maintain a written progress

1486] report on each person who receives services which describes the
. 1487 type, amount, duration, scope, and outcome of services that are
1488| rendered and the general status of the resident's health. A
1489| registered nurse, or appropriate designee, representing the
1490| agency shall visit the facility at least quarterly to monitor
1491| residents who are receiving extended congregate care services
14921 and to determine whether +£ the facility is in compliance with
1493| this part, part II of chapter 408, and relevant rules. One of
1494| the visits may be in conjunction with the regular survey. The
1495 monitoring visits may be provided through contractual

1496 arrangements with appropriate community agencies. A registered
1497 nurse shall serve as part of the team that inspects the

1498| facility. The agency may waive one of the required yearly

1499 monitoring visits for a facility that has been licensed for at
1500 least 24 months to provide extended congregate care services,
1501} if, during the inspection, the registered nurse determines that
1502| extended congregate care services are being provided

1503| appropriately, and if the facility has no class I or class II
1504} violations and no uncorrected class III violations. The agency
1505 must first consult with the state J‘eomg—term—eare ombudsman

1506 program eeumeit for the area in which the facility is.located to
1507| determine whether 4+£f any complaints have been made and

1508| substantiated about the quality of services or care. The agency
1509| may not waive one of the required yearly monitoring visits if
1510| complaints have been made and substantiated.

1511 3. A facility that is licensed to provide extended

1512 congregate care services must:
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1513 a. Demonstrate the capability to meet unanticipated

1514| resident service needs.

1515 b. Offer a physical environment that promotes a homelike
1516| setting, provides for resident privacy, promotes resident

1517} independence, and allows sufficient congregate space as defined
1518| by rule.

1519 c. Have sufficient staff available, taking into account
1520 the physical plant and firesafety features of the building, to
15211 assist with the evacuation of residents in an emergency.

1522 d. Adopt and follow policies and procedures that maximize
1523| resident independence, dignity, choice, and decisionmaking to
1524| permit residents to age in place, so that moves due to changes
1525 in functional status are minimized or avoided.

1526 e. Allow residents or, if applicable, a resident's

1527 representative, designee, surrogate, guardian, or attorney in
1528| fact to make a variety of personal choices, participate in

1529| developing service plans, and share responsibility in

1530 decisionmaking.

1531 f. TImplement the concept of managed risk.

1532 g. Provide, directly or through contract, the services of
1533] a person licensed under part I of chapter 464.

1534 h. 1In addition to the training mandated in s. 429.52,
1535 provide specialized training as defined by rule for facility
1536| staff.

1537 4. A facility that is licensed to provide extended

1538| congregate care services is exempt from the criteria for

1539| continued residency set forth in rules adopted under s. 429.41.

1540| A licensed facility must adopt its own requirements within
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1541| guidelines for continued residency set forth by rule. However,
1542 the facility may not serve residents who require 24-hour nursing
-~ 1543] supervision. A licensed facility that provides extended

1544 congregate care services must also provide each resident with a
1545| written copy of facility policies governing admission and

1546 retention. |

1547 5. The primary purpose of extended congregate care

1548 services 1is to allow residents, as they become more impaired,
1549| the option of remaining in a familiar setting from which they
1550| would otherwise be disqualified for continued residency. A

1551| facility licensed to provide extended congregate care services
1552] may also admit an individual who exceeds the admission criteria
1553 for a facility with a standard license, if the individual is
1554| determined appropriate for admission to the extended conéregate
1555| care facility.

1556 6. Before the admission of an individual to a facility
1557 licensed to provide extended congregate care services, the

1558| individual must undergo a medical examination as provided in s.
1559 429.26(4) and the facility must develop a preliminary service
1560 plan for the individual.

1561 7. When a facility can no longer provide or arrange for
1562 serviées in accordance with the resident's service plan and
1563 needs and the facility's policy, the facility shall make

1564 arrangements for relocating the person in accordance with s.
1565 429.28(1) (k).

1566 8. Failure to provide extended congregate care services
1567| may result in denial of extended congregate care license

1568 renewal.
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1569 Section 36. Subsection (9) of section 429.19, Florida

1570 Statutes, is amended to read:

1571 429.19 Violations; imposition of administrative fines;
1572 grounds.—

1573 (9) The agency shall develop and disseminate an annual
1574} 1list of all facilities sanctioned or fined for violations of
1575 state standards, the number and class of violations involved,
1576| the penalties imposed, and the current status of cases. The list
1577 shall be disseminated, at no charge, to the Department of

1578| Elderly Affairs, the Department of Health, the Department of
1579| Children and Family Services, the Agency for Persons with

1580 Disabilities, the area agencies on aging, the Florida Statewilde
1581| Advocacy Council, and the state amd—deeat ombudsman program

1582 eeuneids. The Department of Children and Family Services shall
1583| disseminate the list to service providers under contract to the
1584| department who are responsible for referring persons to a

1585| facility for residency. The agency may charge a fee commensurate
1586 with the cost of printing and postage to other interested

1587| parties requesting a copy of this list. This information may be
1588| provided electronically or through the agency's Internet site.
1589 Section 37. Subsection (8) of section 429.2¢, Florida

1590 Statutes, is amended to read:

1591 429.26 Appropriateness of placements; examinations of

1592| residents.—

1593 (8) The Department of Children and Family Services may
1594| require an examination for supplemental security income and

1595| optional state supplementation recipients residing in facilities

1596| at any time and shall provide the examination whenever a
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1597 resident's condition requires it. Any facility administrator;
1598| personnel of the agency, the department, or the Department of
- 1599} Children and Family Services; or representative of the state

1600| +erg—term—eare ombudsman program eeuneit—member who believes a

1601| resident needs to be evaluated shall notify the resident's case
1602| manager, who shall take appropriate action. A report of the

1603| examination findings shall be provided to the resident's case
1604| manager and the facility administrator to help the administrator
1605| meet his or her responsibilities under subsection (1).

1606 Section 38. Subsection (2) and paragraph (b) of subsection
1607 (3) of section 429.28, Florida Statutes, are amended to read:
1608 429.28 Resident bill of rights.—

1609 (2) The administrator of a facility shall ensure that a
1610 written notice of the rights, obligations, and prohibitions set
1611| forth in this part is posted in a prominent place in each

1612| facility and read or explained to residents who cannot read.
1613| This notice shall include the statewide toll-free telephone

l6l4 number and e-mail address ramer—address;—eapd—telephone—numbers
1615 of the state +eeat ombudsman program eewmei+ and central abuse

1616 hotline and, when applicable, the Advocacy Center for Persons
1617 with Disabilities, Inc., and the Florida local advocacy council,
1618 where'complaints may be lodged. The facility must ensure a

1619 resident's access to a telephone to call the state +eeat

1620 ombudsman program eeumeis, central abuse hotline, Advocacy

1621 Center for Persons with Disabilities, Inc., and the Florida
1622 local advocacy council.

1623 (3)

1624 (b) In order to determine whether the faclility is
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1625| adequately protecting residents' rights, the biennial survey
1626| shall include private informal conversations with a sample of
1627 residents and consultation with the state ombudsman program
1628| eewmeit in the planning and service area in which the facility
1629} is located to discuss residents' experiences within the

1630| facility.

1631 Section 39. Section 429.34, Florida Statutes, is amended
1632 to read:
1633 429.34 Right of entry and inspection.—In addition to the

1634| requirements of s. 408.811, any duly designated officer or
1635| employee of the department, the Department of Children and
1636 Families Famity—Serwviees, the Medicaid Fraud Control Unit of the
1637 Office of the Attorney General, the state or local fire marshal,

1638| or a representative member of the state er—ieecalleong-term—eare
1639 ombudsman program eewmeit shall have the right to enter

1640| wunannounced upon and into the premises of any facility licensed
1641| pursuant to this part in order to determine the state of

1642 compliance with £he—prewisiens—ef this part, part II of chapter
1643| 408, and applicable rules. Data collected by the state er—Feeat
led4d| Femg—term—eare ombudsman program eeumreid+s or the state or local
1645| advocacy councils may be used by the agency in investigations
1646 invoiving violations of regulatory standards.

1647 Section 40. Subsection (2) of section 429.35, Florida
1648 Statutes, is amended to read:

1649 429.35 Maintenance of records; reports.—

1650 (2) Within 60 days after the date of the biennial

1651| inspection visit required under s. 408.811 or within 30 days

1652| after the date of any interim visit, the agency shall forward
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1653 the results of the inspection to the state deeadt ombudsman

1654 program eewneit—in—whose—planhing—and-service—area,—as—defined
. 1655| 4n—pareITeof-chapter 480—the—faeitity—is—teeated; to at least

1656| one public library or, in the absence of a public library, the
1657| county seat in the county in which the inspected assisted living
1658 facility is located; and, when appropriate, to the district

1659] Adult Services and Mental Health Program Offices.

1660 Section 41. Subsection (2) of section 429.85, Florida

1661| Statutes, is amended to read:

1662 429.85 Residents' bill of rights.—

1663 (2) The provider shall ensure that residents and their
1664| legal representatives are made aware of the rights, obligations,
1665| and prohibitions set forth in this part. Residents must also be

1666| given the statewide toll-free telephone number and e-mail

1667 address of the state ombudsman program and the telephone number

1668| of romes,—addresses,—and—telephone—npumbers—of—the—Jeoecal
1669| embudsman—eeouneil——and the central abuse hotline where they may

1670 lodge complaints.

1671 Section 42. Subsection (17) of section 744.444, Florida
1672 Statutes, is amended to read:

1673 744.444 Power of guardian without court approval.—Without
1674| obtaining court approval, a plenary guardian of the property, or
1675 a limited guardian of the property within the powers granted by
1676] the order appointing the guardian or an approved annual or

1677| amended guardianship report, may:

1678 (17) Provide confidential information about a ward that is
1679 related to an investigation arising under part I of chapter 400

1680 to a representative of the +eead—er state ombudsman program
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eoumedl-member conducting such an investigation. Any such
ombudsman shall have a duty to maintain the confidentiality of

such information.

Section 43. This act shall take effect July 1, 2013.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 1109  Transitional Living Facilities
SPONSOR(S): Health Innovation Subcommittee; Magar
TIED BILLS: IDEN./SIM. BILLS: SB 1724
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Health Innovation Subcommittee 13Y,0N, As Guzzo Shaw

cs f\)
2) Health Care Appropriations Subcommittee w/Clark Pridgeon%

3) Health & Human Services Committee

SUMMARY ANALYSIS

Transitional Living Facilities (TLFs) provide specialized health care services including, but not limited to,
rehabilitative services, community re-entry training, aids for independent living, and counseling to individuals
who sustain brain or spinal cord injuries. The bill consolidates the oversight, care and services of clients of
TLFs under specific licensure requirements of the Agency for Health Care Administration (AHCA).

The bill promotes coordination between various state agencies involved in the regulation of TLFs by requiring
AHCA, the Department of Health, the Agency for Persons with Disabilities, and the Department of Children and
Families to develop an electronic database to ensure relevant client data is communicated timely and
effectively.

Specifically, the bill makes the following changes:

e Adds specific admission and discharge requirements and clarifies what constitutes an “appropriate” and
an “inappropriate” client for a TLF;

e Adds care and service plan requirements detailing orders for medical care, client functional capability
and goals, and transition plans;

e Requires TLFs to provide specific professional services directed toward improving the client’s functional
status;

e Enables TLF clients to manage their funds and personal possessions, have visitors, and present
grievances as appropriate;

e Provides standards for medication management, use of restraints, infection control, safeguards for
clients’ funds, and emergency preparedness;

e Adds provisions to protect clients from abuse including, proper staff screenmg, training, prevention,
identification, and investigation;

e Provides AHCA the authority to develop rules for physical plant standards, personnel, and services to
clients;

e Creates sanctions for violations and provides authority to place a court-ordered receiver if the licensee
fails to take responsibility for the facility and places clients at risk;

e Provides standard licensure criteria, including compliance with local zoning, liability insurance, fire-
safety inspection, and sanitation requirements; and

e Revises the Brain and Spinal Cord Injury Advisory Council’s rights to entry and inspection of TLFs.

The bill has an insignificant negative fiscal impact related to development of an electronic system to allow
communication between AHCA and other state agencies to ensure information sharing related to the regulation
of the transitional living facilities and clients. The additional required costs are minimal and can be absorbed
within existing AHCA resources.

The bill provides an effective date of July 1, 2013,

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h1109b.HCAS.DOCX
DATE: 3/26/2013



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Present Situation

Transitional living facilities provide specialized health care services, including, but not limited to,
rehabilitative services, community reentry tralnmg, aids for independent living, and counseling to spinal-
cord-lnjured persons and head-injured persons.! There are currently thirteen transitional living facilities
licensed in Florida.?2 The Agency is the licensing authority and one of the regulatory authorities that
oversee transitional living facilities pursuant to chapter 408, part i, chapter 400, part V, F.S., and Rule
59A-17, F.A.C. The current licensure fee is $4,588.00 with a $90 per bed fee per biennium.3

AHCA governs the physical plant and fiscal management of these facilities and adopts rules, along with
DOH, which monitors services for persons with traumatic brain and spinal cord injuries. Investigations
concerning allegations of abuse and neglect of children and vulnerable adults are performed by DCF.

Section 400.805, F.S., mandates requirements for transitional living facilities. Section 400.805(2), F.S.,
provides the licensure requirements and fees for operation of a transitional living facility as well as level
2 background screening requirements for all TLF personnel. Section 400.805(3)(a) requires AHCA, in
consultation with DOH, to adopt rules governing the physical plant and the fiscal management of
transitional living facilities.

Compared to other types of facilities regulated by AHCA, the detail and scope of regulations for TLFs is
significantly narrower and less restrictive, as it focuses more on solvency than resident care.

Recent investigations conducted by AHCA, in conjunction with DCF an‘d DOH, have resulted in findings
of instances where TLFs are providing care to a large number of clients who do not have an
appropriate diagnosis of spinal cord injured or head injured.*

State agencies involved in the regulation of TLFs strive to maintain a level of coordination sufficient to
provide quality care to clients of TLFs. AHCA is responsible for the licensure of TLFs, while DOH
monitors services for persons with traumatic brain and spinal cord injuries, and DCF investigates
allegations of abuse and neglect of children and vulnerable adults. In working together during the
recent investigations, gaps and deficiencies were discovered in the TLF regulatory structure.

The Brain and Spinal Cord Injury Program (BSCIP) is administered through DOH. Services provided
by the BSCIP include:

Case management;

Acute care, and inpatient and outpatient rehabilitation;
Transitional living;

Assistive technology;

Home and vehicle modifications;

! , Section 400.805(1)(c), F.S.

2 HB 1109 Bill Analysis, Economic Impact Statement, Agency for Health Care Admlmstration at page 1, March 15, 2013 (on file with
the Health Innovation subcommittee).

3 Id.; See also sections 400.805(2)(b), and 408.805(2), F.S. (the fees contained in ch. 400, F.S., do not reflect the current fees,
pursuant to s. 408.805(2), F.S., fees may be adjusted annually not more than the change in consumer price index based on the 12
months immediately preceding the increase).
4 Agency for Health Care Administration, Statement of Deficiencies and Plan of Correction (August 3, 2012), available at
http://www.upps.ahca.myflorida.com/dm_web/(s(ner1fpywccezpxoyugpyogin))/doc_results.aspx?file number=35930769&provider_type
=TRANSITIONAL+LIVING+FACILITY++&client code=34&provider name=FLORIDA+INSTITUTE+FOR+NEUROLOGIC+REHAB%2¢+
INC&lic_id=28343 (last viewed March 17, 2013).
STORAGE NAME: h1109b.HCAS.DOCX PAGE: 2
DATE: 3/26/2013




¢ Nursing home transition facilitation; and
e Long-term support for survivors and families through contractual agreements with community
based agencies.

Section 381.76, F.S., provides that an individual must be a legal Florida resident who has sustained a
moderate to severe traumatic brain or spinal cord injury meeting the state’s definition of such injuries to
be eligible for services. The State definition of a “brain injury” is an insult to the skull, brain or its
covering, resulting from external trauma, which produces an altered state of consciousness or
anatomic, motor, sensory, cognitive or behavioral deficit. The current definition of a TLF does not
incorporate the term “brain injured”. Instead, it refers to the provision of specialized services to spinal-
cord-injured persons and head-injured persons. The term “head-injured” may allow for a broad
interpretation of the word in determining if an individual is appropriate for placement in a TLF.

The Brain and Spinal Cord Injury Advisory Council has rights to entry and inspection of transitional
living facilities granted under section 400.805(4), F.S.

Effect of Proposed Changes

The bill consolidates the oversight of care and services of clients of TLFs under specific licensure
requirements of AHCA and promotes coordination between AHCA, DOH, APD, DCF, and the Brain and
Spinal Cord Injury Program.

This bill repeals the current TLF regulations in s. 400.805, F.S. and creates Part X! of chapter 400, to
include ss. 400.9970-400.9984, F.S.

This bill creates s. 400.9970, F.S., and states the intent of the legislation is to provide for the
development, establishment and enforcement of basic standards for TLFs to ensure quality of care and
services to residents.

Section 400.9971 is created to define terms relating to TLFs, and adds new terminology to include
chemical and physical restraints and their use. The bill adds “behavior modification” services to the list
of specialized health care services contained in the definition of a TLF.

Section 400.9972, F.S., is created to provide licensure requirements for TLFs, including compliance
with local zoning, liability insurance, fire-safety inspection, and sanitation requirements. This section
also provides the application fees for TLFs and adds language to clarify that the fees must be adjusted
to conform with the annual cost of living adjustment, pursuant to s. 408.805(2), F.S.

Admission, Transfer and Discharge Requirements

The bill creates s. 400.9973, F.S., to establish requirements that TLFs must have in place for client
admission, transfer and discharge from the facility. The facility is required to have admission, transfer
and discharge policies and procedures in writing. The client’s admission to the facility must be in line
with facility policies and procedures.

Each resident admitted to the facility is required to be admitted upon prescription by a licensed
physician and must remain under the care of the physician for the duration of the client’s stay in the
facility. Clients admitted to the facility must have a brain and spinal cord injury, such as a lesion to the
spinal cord or cauda equine syndrome, with evidence of significant involvement of two of the following
deficits or dysfunctions:

e Motor deficit.
o Sensory deficit.
e Bowel and bladder dysfunction.
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e Aninjury to the skull, brain, or its covering that produces an altered state of consciousness or
anatomic motor, sensory, cognitive, or behavioral deficits.

This description of what constitutes a brain or spinal cord injury, as it relates to admission requirements
of TLFs, differs from the definition of a brain or spinal cord injury for purposes of the BSCIP®, in that it
does not require the injury to be the result of external trauma.

In cases where a client’s medical diagnosis does not positively identify a cause of the client’s condition,
or whose symptoms are inconsistent with the known cause of injury, or whose recovery is inconsistent
with the known medical condition, the bill allows for an individual to be admitted for an evaluation period
not to exceed ninety-days.

The bill provides that a person may not be admitted to a TLF if the person:

¢ Presents a significant risk of infection to other clients or personnel;
o In addition the bill requires a health care practitioner to provide documentation that the
person is free of apparent signs and symptoms of communicable disease.
¢ |s a danger to self or others as determined by a physician, or mental health practitioner, unless
the facility provides adequate staffing and support to ensure patient safety;
Is bedridden; or
Requires 24-hour nursing supervision.

Upon a client meeting the admission criteria, the medical or nursing director must complete an initial
evaluation of the client’s functional skills, behavioral status, cognitive status, educational/vocational
potential, medical status, psychosocial status, sensorimotor capacity, and other related skills and
abilities within the first seventy-two hours of admission. Further, the bill requires the facility to
implement an initial comprehensive treatment plan that delineates services to be provided within the
first four days of admission.

The bill requires TLFs to develop a discharge plan for each client prior to or upon admission to the
facility. The discharge plan is required to identify intended discharge sites and possible alternate
discharge sites. For each discharge site identified, the discharge plan must identify the skills,
behaviors, and other conditions that the client must achieve to be appropriate for discharge. The bill
requires discharge plans to be reviewed and updated not less than once per month.

The bill allows for the discharge of clients, as soon as practicable, if the TLF is no longer the most
appropriate, least restrictive treatment option, and for clients who:

¢ No longer require any of the specialized services described in s. 400.9971(7), F.S.; or
e Are not making measurable progress in accordance with their comprehensive treatment plan.

The bill requires TLFs to provide at least a thirty-days’ notice to clients of transfer or discharge plans,
which must include an acceptable transfer location if the client is unable to live independently, uniess
the client voluntarily terminates residency.

The bill limits the amount of time a client may reside in a TLF to no more than two years, unless a
referral is made to Disability Rights of Florida at least 21 months after admission and the client requests
continued treatment in the facility.

® Section 381.745(2), F.S., Brain or spinal cord injury means a lesion to the spinal cord or cauda equine, resulting from external trauma,
with evidence of significant involvement of two of the following deficits or dysfunctions: Motor deficit; Sensory deficit; Bowell and bladder
dysfunction; or an insult to the skull, brain, or its covering, resulting from external trauma that produces an altered state of
consciousness or anatomic motor, sensory, cognitive, or behavioral deficits.

STORAGE NAME: h1109b.HCAS.DOCX PAGE: 4
DATE: 3/26/2013



Client Treatment Plans and Client Services

The bill creates s. 400.9974, F.S., to require each client in the facility to have a comprehensive
treatment plan which is developed by an interdisciplinary team, consisting of the case manager,
program director, nurse, appropriate therapists, and the client and/or the client’s representative. The
comprehensive treatment plan must be completed no later than 30 days after development of the initial
comprehensive treatment plan. Treatment plans must be reviewed and updated at least once a month.
If a significant change in the client’s condition occurs, reevaluation must occur. The facility must have
qualified staff to carry out and monitor interventions in accordance with the stated goals of the
individual's program plan.

-~ Each comprehensive treatment plan must include the following:

Physician’s orders, diagnosis, medical history, physical exams and rehab needs;

A preliminary nursing evaluation with physician orders for immediate care to be completed upon
admission;

A standardized assessment of the client’s functional capability; and

A plan to achieve transition to the community and the estimated length of time to achieve
transition goals.

The bill requires licensees to employ available qualified professional staff to carry out the various
professional interventions in accordance with the goals and objectives of the individual program plan.
Each client must receive a continuous treatment program that includes appropriate, consistent
implementation of a program of specialized and general training, treatment, and services.

Provider Responsibilities

The bill creates s. 400.9975, F.S., to require TLF licensees to ensure that every client:

Lives in a safe environment;

Is treated with respect, recognition of personal dignity and privacy;

Retains use of their own clothes and personal property;

Has unrestricted private communications which includes mail, telephone and visitors,
Participates in community services and activities;

Manages their financial affairs uniess the client or the client’s representative authorizes the
administrator of the facility to provide safekeeping for funds;

Has reasonable opportunity for regular exercise and be outdoors several times a week.
Exercises civil and religious liberties;

Has adequate access and appropriate health care services;

Has the ability to present grievances and recommend changes in policies, procedures and
services;

Is enabled to have a representative participate in the process of treatment for the client;
Receives prompt responses from the facility to communications from family and friends;
Have visits by individuals with a relationship to the client and any reasonable hour; and
Has the opportunity to leave the facility to visit, take trips or vacations.

Additionally, the client’s representative must be promptly notified of any significant incidents or changes
in the client’s condition.

The administrator is required to ensure a written notice of provider responsibilities is posted in a
prominent place in the facility which includes the statewide toll-free telephone number for reporting
complaints to the AHCA and the statewide toll-free number of Disability Rights of Florida. The facility
must ensure the client has access to a telephone to call the AHCA, central abuse hotline, Disabilities
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Rights of Florida and the local advocacy council. The facility cannot take retaliatory action against any
person for filing a complaint or grievance, or for appearing as a witness in any hearing.

Medication Practices

The bill creates s. 400.9976, F.S., to require TLFs to maintain a medication administration record for
each client, and for each dose, including medications that are self-administered. Each patient who is
self-administering must be given a pill organizer, and a nurse must place the medications inside the pill
organizer and document the date and time the pill organizer is filled. All medications, including those

~ that are self-administered, must be administered as ordered by the physician. Drug administration
errors and adverse drug reactions must be recorded and reported immediately to the physician. The
interdisciplinary team determines if a client is capable of self-administration of medications.

Client Protection

The bill creates s. 400.9977, F.S., to establish provisions relating to the protection of clients from
abuse, neglect, and exploitation. The bill provides that the facility is responsible for developing and
implementing policies and procedures for screening and training employees, protection of clients and
for the prevention, identification, investigation, and reporting of abuse, neglect, mistreatment, and
exploitation. The facility is also required to identify clients whose history renders them at risk for
abusing other clients. Further, the bill requires facilities to implement procedures to:

Screen potential employees for a history of abuse, neglect or mistreatment of client;

e Train employees through orientation and on-going sessions on abuse prohibition practices;

* Implement procedures to provide clients, families and staff information on how and to whom
they may report concerns, incidents and grievances without the fear of retribution;

¢ Implement procedures to identify events such as suspicious bruising of clients that may
constitute abuse to determine the direction of the investigation;

o Investigate different types of incidents and identify staff members responsible for the initial
reporting and reporting of results to the proper authorities;

e Protect clients from harm during an investigation; and
Report all alleged violations and all substantiated incidents as required under chapters 39 and
415, F.S., and to the appropriate licensing authorities.

The facility must identify, correct, and intervene in situations in which abuse, neglect, mistreatment or
exploitation is likely to occur, including, the physical environment that makes abuse and/or neglect
more likely to occur, such as secluded areas.

The facility is required to have a sufficient number of staff to meet the needs of the clients, and must
assure that staff has knowledge of the individual client’'s care needs. The facility must analyze the
occurrences of abuse, exploitation, mistreatment or neglect and determine what changes are needed to
policies and procedures to prevent further occurrences.

Restraints and Seclusion

The bill creates s. 400.9978, F.S., to require physical and chemical restraints to be, ordered and
documented, by the client’s physician, with the consent of the client or client’s representative. The bill
provides that the use of chemical restraints is limited to the prescribed dosage of medications by the
client’s physician.

The bill authorizes a physician to issue an emergency treatment order to immediately administer rapid
response psychotropic medications or other chemical restraints when a client exhibits symptoms that
present an immediate risk of injury or death to themselves or others. Each emergency treatment order
must be documented and maintained in the client’s record and is only effective for 24-hours.
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Clients receiving medications that can serve as a restraint must be evaluated by their physician at least
monthly to assess the:

¢ Continued need for the medication;
¢ Level of the medication in client’s blood; and
¢ Need for adjustments in the prescription.

The facility is required to ensure that clients are free from unnecessary drugs and physical restraints.
All interventions to manage inappropriate client behaviors must be administered with sufficient
safeguards and supervision.

Background Screening and Administration/Management

The bill creates s. 400.9979, F.S., to require all facility personnel to complete a level 2 background
screening as required in s. 408.809(1)(e), F.S. pursuant to Chapter 435. The facility must maintain
personnel records which contain the staff's background screening, job description, documentation of
compliance with training requirements, and a copy of all licenses or certifications held by staff who
perform services for which licensure or certification is required. The record must also include a copy of
all job performance evaluations.

The bill requires the facility to:

Implement infection control policies and procedures.
Maintain liability insurance as defined by section 624.605, F.S., at all times.
Designate one person as administrator who is responsible for the overall management of the
facility.

¢ Designate in writing a person responsible for the facility when the administrator is absent for 24
hours.

e Designate in writing a program director who is responsible for supervising the therapeutic and
behavioral staff, determining the levels of supervision, and room placement for each client.

e Designate in writing a person to be responsible when the program director is absent from the
facility for more than 24 hours.

¢ Obtain approval of the comprehensive emergency management plan from their local emergency
management agency.

e Maintain written records in a form and system in accordance with medical and business
practices and be available for submission to AHCA upon request. The records must include:

o A daily census record;

" o Areport of all accident or unusual incidents involving clients or staff members that
caused or had the potential to cause injury or harm to any person or property within the
facility;

o Agreements with third party providers; and
o Agreements with consultants employed by the facility and documentation of each
consultant’s visits and required written, dated reports.

Property and Personal Affairs of Clients

The bill creates s. 400.9980, F.S., to require facilities to give clients options of using their own personal
belongings, and to choose their own roommate whenever possible. The bill provides that the
admission of a client to a facility, and their presence therein, shall not confer on a licensee,
administrator, employee, or representative any authority to manage, use, or dispose of any property of
the client. The licensee, administrator employee or representative may not act as the client’s guardian,
trustee, payee for social security or other benefits. The licensee, administrator, employee or
representative may act as the power of attorney for a client if the licensee has filed a surety bond with
AHCA in an amount equal to twice the average monthly income of the client. When the power of
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attorney is granted to the licensee, administrator, staff, or representative, they must notify the client on
a monthly basis of any transactions made on their behalf and a copy of such statement given to the
client must be retained in the client’s file and be available for inspection.

The bill requires the facility to, upon consent from the client, provide for the safekeeping of personal
effects. The personal effects may not be in excess of $1,000 and funds of the client may not be in
excess of $500 in cash, and the facility must keep complete and accurate records of all funds and
personal effects received.

The bill provides that for any funds or other property belonging to or due to a client, such funds shall be
trust funds which shall be kept separate from the funds and property of the licensee or shall be
specifically credited to the client. At least once every month, unless upon order of a court of competent
jurisdiction, the facility must furnish the client and the client’s representative a complete and verified
statement of all funds and other property, detalllng the amount and items received, together with their
sources and disposition.

The bill provides that any licensee, administrator, or staff, or representative thereof, who is granted
power of attorney for any client of the facility and who misuses or misappropriates funds obtained
through this power commits a felony of the third degree.

In the event of the death of a client, the facility must return all refunds, funds, and property held in trust
to the client’s personal representative. If the client has no spouse or adult next of kin or such person
cannot be located, funds due the client must be placed in an interest-bearing account, and all property
held in trust by the licensee shall be safeguarded until such time as the funds and property are
disbursed pursuant to the Florida Probate Code.

The bill authorizes AHCA to adopt rules to clarify terms and specify procedures and documentation
necessary to administer the provisions relating to the proper management of clients’ funds and
personal property and the execution of surety bonds.

Rules Establishing Standards

The bill creates s. 400.9981, F.S., to authorize AHCA to publish and enforce rules, which include
criteria to ensure reasonable and consistent quality of care and client safety. Further, the bill authorizes
AHCA in consultation with DOH, to adopt and enforce rules which must include reasonable and fair
criteria in relation to the:

Location of TLFs;

Qualifications of all personnel having responsibility for any part of the client’s care and services;
Requirements for personnel procedures, insurance coverage, and reporting procedures;
Services provided to clients; and the

Preparation and annual update of a comprehensive emergency management plan.

Penalties and Violations

The bill creates s. 400.9982, F.S., to authorize AHCA to adopt rules to enforce penalties, and require
AHCA to classify each violation according to the nature of the violation and the gravity of its probable
effect on the client. The classification of violations, as defined in s. 408.813, F.S., must be included on
the written notice of the violation in the following categories:

e Class “I” violations will result in issuance of a citation regardless of correction and impose an
administrative fine up to $10,000 for a widespread violation.

e Class “II" violations will result in an administrative fine up to $5,000 for a widespread violation.
Class “llI” violations will result in an administrative fine up to $1,000 for an uncorrected

deficiency of a widespread violation.
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e Class “IV’ violations will result in an administrative fine not less than $100 and not exceeding
$200 for an uncorrected deficiency.

Receivership Proceedings

The bill creates s. 400.9983, F.S., to authorize AHCA access the provisions of s. 429.22, F.S.,
regarding receivership proceedings for TLFs. As a result, AHCA is authorized to petition a court for the
appointment of a receiver when any of the following conditions exist:

¢ The facility is closing or has informed the Agency that it intends to close;

e The Agency determines the conditions exit in the facility that presents danger to the health,
safety or welfare of the clients of the facility; or

¢ The facility cannot meet its financial obligation for providing food, shelter, care and utilities.

Petitions for receivership take priority over other court business. A hearing must be conducted within
five days of the petition filing. AHCA must notify the owner or administrator of the facility named in the
petition and the date of the hearing. The court may grant the petition only upon a finding that the
healith, safety or welfare of the client is threatened if a condition existing at the time the petition was
filed is allowed to continue.

A receiver may be appointed from a list of qualified persons developed by AHCA. The receiver must
make provisions for the continued health, safety and welfare of all clients and perform all duties set out
by the court. The receiver must operate the facility to assure the safety and adequate health care for
the clients. The receiver may use all resources and consumable goods in the provision of care services
to the client and correct or eliminate any deficiency in the structure or furnishings of the facility which
endangers the safety of clients and staff. The receiver may hire or contract staff to carry out the duties
of the receiver. The receiver must also honor all leases and mortgages, and has the power to direct
and manage, and to discharge employees of the facility.

Interagency Communication

The bill creates s. 400.9984, F.S., to require AHCA, DOH, APD, and DCF to develop electronic
systems to ensure relevant data pertaining to the regulation of TLFs is communicated timely among the
agencies for the protection of clients. The bill requires the system to include a brain and spinal cord
injury registry and a client abuse registry.

B. SECTION DIRECTORY:

Section 1: Designates ss. 400.9970 through 400.9984, F.S., as part X| of chapter 400, to be entitled
. “Transitional Living Facilities.
Section 2: Creates s. 400.9970, F.S., providing legislative intent.
Section 3: Creates s. 400.9971, F.S., providing definitions relating to transitional living facilities.
Section 4: Creates s. 400.9972, F.S., relating to required licensure; fees; and applications.
Section 5: Creates s. 400.9973, F.S,, relating to client admission, transfer, and discharge.
Section 6: Creates s. 400.9974, F.S,, relating to client treatment plans; and client services.
Section 7: Creates s. 400.9975, F.S., relating to licensee responsibilities.
Section 8: Creates s. 400.9976, F.S., relating to medication practices.
Section 9: Creates s. 400.9977, F.S,, relating to protection from abuse, neglect, mistreatment, and
exploitation.
Section 10: Creates s. 400.9978, F.S., relating to restraints and seclusion; and client safety.
Section 11: Creates s. 400.9979, F.S., relating to background screening; administration and
management.
Section 12: Creates s. 400.9980, F.S., relating to property and personal affairs of clients.
Section 13: Creates s. 400.9981, F.S., relating to rules establishing standards.
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Section 14: Creates s. 400.9982, F.S., relating to violations and penalties.

Section 15: Creates s. 400.9983, F.S,, relating to receivership proceedings.

Section 16: Creates s. 400.9984, F.S., relating to interagency communication.

Section 17: Repeals s. 400.805, F.S., relating to transitional living facilities.

Section 18: Amends s. 381.78, F.S., relating to the advisory council on brain and spinal cord injuries.
Section 19: Provides an effective date of July 1, 2013.

il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

The development of an electronic system will have a minimal fiscal impact and any costs
associated with implementation of this legislation can be absorbed within existing resources.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

The bill requires the development of an electronic system to allow communication between AHCA and
other state agencies to ensure information sharing related to the regulation of the transitional living
facilities and clients. Minimal resources are needed for the data sharing and can be absorbed within
existing budget. :

ill. COMMENTS
" A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
The bill provides sufficient rule-making authority to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:
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None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 19, 2013, the Health Innovation Subcommittee adopted a strike-all amendment and reported the
biil favorably as a committee substitute. The strike-all amendment:

Provides flexibility in the length of time a client may stay in a TLF to include up to a 90 day
evaluation period and limits the amount of time they can stay to 2 years.

Prohibits TLFs from admitting clients whose primary diagnosis is mental illness.

Requires an initial evaluation to be completed within 72 hours of a client’s admission.

Requires TLFs to develop a discharge plan or each client, which must be updated monthly.
Requires TLFs to provide at least 30 days’ notice to clients before discharge or transfer.
Requires TLFs to develop comprehensive treatment plans for all clients, which must be reviewed
and updated monthly.

Requires clients who self-administer medication to be provided a pill organizer to be filled by a
nurse.

Authorizing a physician to issue an emergency treatment order to immediately administer rapid
response psychotropic medications or other chemical restraints when a patient exhibits symptoms
that present an immediate risk of injury or death to self or others.

Requires licensees to designate in writing a program director whom is responsible for supervising
the therapeutic and behavioral staff, determining levels of supervision, and room placement for
each client.

Referencing existing statutory authority for the provision of emergency placement of a receiver.

This analysis is drafted to the committee substitute as passed by the Health Innovation Subcommittee.
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F L ORI DA H O U 8§ E O F REPRESENTATIVES

CS/HB 1109 2013

1 A bill to be entitled
2 An act relating to transitional living facilities;
3 creating part XI of ch. 400, F.S., entitled
4 "Transitional Living Facilities"”; creating s.
5 400.9970, F.S.; providing legislative intent; creating
6 s. 400.9971, F.S.; providing definitions; creating s.
7 400.9972, F.S.; requiring the licensure of
8 transitional living facilities; providing fees;
9 providing license application requirements; creating
10 s. 400.9973, F.S.; providing requirements for
11 transitional living facilities relating to client
12 admission, transfer, discharge, and length of
13 residency; creating s. 400.9974, F.S.; requiring a
14 comprehensive treatment plan to be developed for each
15 client; providing plan requirements; creating s.
16 400.9975, F.S.; providing licensee responsibilities;
17 providing notice requirements; prohibiting a licensee
18 or employee of a facility from serving notice upon a
19 client to leave the premises or take other retaliatory
20 action; requiring the client and client's
21 representative to be provided with certain .
22 information; requiring the licensee to develop and
23 implement certain policies and procedures; creating s.
24 400.9976, F.S.; providing licensee requirements
25 relating to medication practices; creating s.
26 400.9977, F.S.; providing requirements for the
27 screening of potential empioyees and monitoring of
28 employees for the protection of clients; requiring
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29 licensees to implement certain procedures; creating s.
30 400.9978, F.S.; providing requirements for the use of
31 physical restraints and chemical restraint medication
32 on clients; creating s. 400.9979, F.S.; providing
33 background screening requirements; requiring the
34 licensee to maintain certain personnel records;
35 providing administrative responsibilities for
36 licensees; providing recordkeeping requirements;
37 creating s. 400.9980, F.S.; providing requirements
38 relating to property and personal affairs of clients;
39 providing requirements for a licensee with respect to
40 obtaining surety bonds; providing recordkeeping
41 requirements relating to tﬁe safekeeping of personal
42 effects; providing requirements for trust funds
43 recelved by licensee and credited to the client;
44 providing a penalty for certain misuse of a resident's
45 personal needs allowance; providing criminal penalties
46 for violations; providing for the disposition of
47 property in the event of the death of a client;
48 authorizing the Agency for Health Care Administration
49 to adopt rules; creating s. 400.9981, F.S.; requiring
50 ‘the agency, 1in consultation with the Department of
51 Health, to adopt and enforce certain rules; creating
52 s. 400.9982, F.S.; providing procedures relating to
53 - violations and penalties; providing administrative
54 fines for specified classes of violations; creating s.
55 400.9983, F.S.; authorizing the agency to apply
56 certain provisions with regard to receivership
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57 proceedings; creating s. 400.9984, F.S.; requiring the
58 Agency for Health Care Administration, the Department
59 of Health, the Agency for Persons with Disabilities,
60 and the Department of Children and Families to develop
61 electronic systems for certain purposes; repealing s.
62 400.805, F.S., relating to transitional living
63 facilities; amending s. 381.78, F.S.; conforming
64 provisions to changes made by the act; providing an
65 effective date.

66
67| Be It Enacted by the Legislature of the State of Florida:
68
69 Section 1. Sections 400.9970 through 400.9984, Florida

70| Statutes, are designated as part XI of chapter 400, Florida

71| Statutes, entitled "Transitional Living Facilities.”

72 Section 2. Section 400.9970, Florida Statutes, is created
73 to read: .
74 400.9970 Legislative intent.—It is the intent of the

75| Legislature to provide for the licensure of transitional living

76| facilities and require the development, establishment, and

77| enforcement of basic standards by the agency to ensure quality

781 of care and services to clients in transitional living

79| facilities. It is the policy of the state that the least

80| restrictive appropriate available treatment be used based on the

81 individual needs and best interests of the client and consistent

82| with optimum improvement of the client's condition. The goal of

83| a transitional living program for individuals who have brain or

84| spinal cord injuries is to assist each individual who has such
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85| an injury to achieve a higher level of independent functioning

86| and to enable that individual to reenter the community.

87 Section 3. Section 400.9971, Florida Statutes, is created
88| to read:
89 400.9971 Definitions.—As used in this part, the term:

90 (1) "Agency" means the Agency for Health Care

91 Administration.

92 (2) "Chemical restraint" means a pharmacologic drug that

93| physically limits, restricts, or deprives an individual of

94| movement or mobility, is used for client protection or safety,

95| and is not required for the treatment of medical conditions or

96 symptoms.

97 (3) "Client's representative" means the parent of a child

98 client, or the client's guardian, designated representative or

99| designee, surrogate, or attorney in fact.

100 (4) "Department” means the Department of Health.

101 {(5) "Licensee" means an individual issued a license by the
102 agency.

103 (6) "Physical restraint" means any manual method to

104 restrict freedom of movement of or normal access to an

1051 individual's body, or a physical or mechanical device, material,

106 or eQuipment attached or adjacent to the individual's body so

107| that he or she cannot easily remove the restraint and that

108 restricts freedom of movement of or normal access to one's body,

109 including, but not limited to, a half-bed rail, a full-bed rail,

110| a geriatric chair, and a posey restraint. The term includes any

111| device that was not specifically manufactured as a restraint but

112 that has been altered, arranged, or otherwise used for this
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113| purpose. The term does not include bandage material used for the

114| purpose of binding a wound or injury.

115 (7) "Transitional living facility" means a site where

116| specialized health care services are provided, including, but

117 not limited to, rehabilitative services, behavior modification,

118 community reentry training, aids for independent living, and

119 counseling to brain-injured persons and spinal-cord-injured

120 persons. The term does not include a hospital licensed under

121| chapter 395 or any federally operated hospital or facility.

122 Section 4. Section 400.9972, Florida Statutes, is created
123 to read:
124 400.9972 License required; fee; application.—

125 (1) The requirements of part II of chapter 408 apply to

126 the provision of services that require licensure pursuant to

127} this part and part II of chapter 408 and to entities licensed by

128 or applying for such licensure from the agency pursuant to this

129 part. A license issued by the agency is required for the

130| operation of a transitional living facility in this state.

131 (2) 1In accordance with this part, an applicant or a

132 licensee shall pay a fee for each license application submitted

133 under this part. The license fee shall consist of a $4,588

134| license fee and a $90 per-bed fee per biennium and shall conform

135| to the annual adjustment authorized in s. 408.805,.

136 (3) Each applicant for licensure must provide:

137 (a) The location of the facility for which a license is

138 sought and documentation, signed by the appropriate local

139 government official, that states that the applicant has met

140 local zoning requirements.
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141 {(b) Proof of liability insurance as defined in s. 624.605.
142 (c) Proof of compliance with local zoning requirements,

143 including compliance with the requirements of chapter 419 if the

144] proposed facility is a community residential home.

145 (d) Proof that the facility has received a satisfactory

146 firesafety inspection.

147 {e) Documentation of a satisfactory sanitation inspection

148 of the facility by the county health department.

149 Section 5. Section 400.9973, Florida Statutes, is created
150 to read:

151 400,.9973 Client admission, transfer, and discharge.—

152 (1) Each transitional living facility must have written

153| policies and procedures governing the admission, transfer, and

154| discharge of clients.

155 {2) The admission of each client to a transitional living

156 facility must be in accordance with the licensee's policies and

157 procedures.

158 (3) A client admitted to a transitional living facility

159! must have a brain or spinal cord injury, such as a lesion to the

160 spinal cord or cauda equina syndrome, with evidence of

161| significant involvement of two of the following deficits or

162 dysfﬁnctions:

163 (a) A motor deficit.

164 (b) A sensory deficit.

165 (c) Bowel and bladder dysfunction.

166 (d) An injury to the skull, the brain, or the brain's

167 covering that produces an altered state of consciousness or an

168 anatomic motor, sensory, cognitive, or behavioral deficit.
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169 (4) A client whose medical diagnosis does not positively

170 identify a cause of the client's condition, whose symptoms are

171} inconsistent with the known cause of injury, or whose recovery

172] 1is inconsistent with the known medical condition may be admitted

173| to a transitional living facility for evaluation for a period

174] not to exceed 90 days.

175 (5) A client admitted to a transitional living facility

176| must be admitted upon prescription by a licensed physician and

177| must remain under the care of a licensed physician for the

178| duration of the client's stay in the facility.

179 (6) A transitional living facility may not admit a client

180 whose primary admitting diagnosis is mental illness.

181 (7) An individual may not be admitted to a transitional

182| living facility if the individual:

183 {(a) Presents significant risk of infection to other

184| clients or personnel. A health care practitioner must provide

185 documentation that the individual is free of apparent signs and

186 symptoms of communicable disease;

187 (b) 1Is a danger to self or others as determined by a

188 physician or mental health practitioner licensed under chapter

189 490 or chapter 491, unless the facility provides adequate

190| staffing and support to ensure patient safety;

191 (c) Is bedridden; or
192 (d) Requires 24-hour nursing supervision.
193 (8) If the client meets the admission criteria, the

194| medical or nursing director of the facility must complete an

195 initial evaluation of the client's functional skills, behavioral

196 status, cognitive status, educational or vocational potential,
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197 medical status, psychosocial status, sensorimotor capacity, and

198 other related skills and abilities within the first 72 hours

199| after the client's admission to the facility. An initial

200| comprehensive treatment plan that delineates services to be

201| provided and appropriate sources for such services must be

202} implemented within the first 4 days after admission.

203 (9) Each transitional living facility shall develop a

204| discharge plan for each client before or upon admission to the

205 facility. The discharge plan must identify the intended

206| discharge site and possible alternative discharge sites. For

207 each discharge site identified, the discharge plan must identify

208 the skills, behaviors, and other conditions that the client must

209 achieve to be appropriate for discharge. Discharge plans must be

210| reviewed and updated as necessary, but no less often than once

211| monthly.
212 (10) As soon as practicable, a transitional living

213} facility shall discharge a client when he or she no longer

214] requires any of the specialized services described in s.

215 400.9971(7) or is not making measurable progress in accordance

216| with his or her comprehensive treatment plan, or if the

217] transitional living facility is no longer the most appropriate,

218 least restrictive treatment option.

219 (11l) Each transitional living facility shall provide at

220 least 30 days' notice to clients of transfer or discharge plans,

221| including the location of an acceptable transfer location if the

222| client is unable to live independently. This requirement does

223 not apply if a client voluntarily terminates residency.

224 (12) A client may not reside in a transitional living
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225| facility for more than 2 years unless a referral is made to

226| Disability Rights Florida at least 21 months after admission and

227 the client or, if appropriate, the client's representative

228| requests that the client continue to receive treatment at the

229| transitional living facility.

230 Section 6. Section 400.9974, Florida Statutes, is created
231 to read:
232 400.9974 Client treatment plans; client services.—

233 (1) Each transitional living facility shall develop a

234} comprehensive treatment plan for each client as soon as

235| possible, but no later than 30 days following development of the

236| initial comprehensive treatment plan. Comprehensive treatment

237 plans must be reviewed and updated if the client fails to meet

238| projected improvements in the plan or if a significant change in

239| the client's condition occurs. Treatment plans must be reviewed

240| and updated no less often than once monthly. Comprehensive

241| treatment plans must be developed by an interdisciplinary team

242 consisting of the case manager, the program director, the nurse,

243 and appropriate therapists. The client or, if appropriate, the

244] client's representative must be included in developing the

245 comprehensive treatment plan.

246 (2) The comprehensive treatment plan must include:

247 (a) The physician's orders and the client's diagnosis,

248| medical history, physical examination, and rehabilitative or

249 restorative needs.

250 (b) A preliminary nursing evaluation with physician's

251 orders for immediate care, completed on admission.

252 (c) A comprehensive, accurate, reproducible, and
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253} standardized assessment of the client's functional capability;

254] the treatments designed to achieve skills, behaviors, and other

255| conditions necessary to return to the community; and specific

256 measurable goals.

257 (d) Steps necessary for the client to achieve transition

258] to the community and estimated length of time to achieve the

259] goals.
260 (3) The client or, if appropriate, the client's

261 representative shall consent to the continued treatment at the

2621 transitional living facility. If such consent is not given, the

263| transitional living facility shall discharge the client as soon

264| as practicable.

265 (4) Each client must receive the professional program

266| services needed to implement the client's comprehensive

267} treatment plan.

268 (5) The licensee must employ available qualified

269| professional staff to carry out and monitor the wvarious

270 professional interventions in accordance with the stated goals

271 and objectives of every comprehensive treatment plan.

272 (6) Each client must receive a continuous treatment

273] program that includes appropriate, consistent implementation of

274 a prdgram of specialized and general training, treatment, health

275 services, and related services that is directed toward:

276 (a) The acquisition of the behaviors necessary for the

277 client to function with as much self-determination and

278| independence as possible;

279 (b) The prevention or deceleration of regression or loss

280] of current optimal functional status; and
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281 (c) The addressing of behavioral issues that preclude

282| independent functioning in the community.

283 Section 7. Section 400.9975, Florida Statutes, 1is created
284 to read:

285 400.9975 Licensee responsibilities.—
286 (1) The licensee shall ensure that each client:
287 (a) Lives in a safe environment free from abuse, neglect,

288 and exploitation.

289 (b) TIs treated with consideration and respect and with due

290| recognition of personal dignity, individuality, and the need for

291 privacy.

292 (c) Retains and uses his or her own clothes and other

293| personal property in his or her immediate living quarters, so as

2941 to maintain individuality and personal dignity, except when the

295 licensee can demonstrate that such retention and use would be

296; unsafe, impractical, or an infringement upon the rights of other

297 clients.

298 (d) Has unrestricted private communication, including

299 receiving and sending unopened correspondence, access to a

300| telephone, and visiting with any person of his or her choice.

301| Upon request, the licensee shall make provisions to modify

302 visiting hours for caregivers and guests. The facility shall

303| restrict communication in accordance with any court order or

304] written instruction of a client's representative. Any

305| restriction on a client's communication for therapeutic reasons

306 shall be reviewed no less often than weekly and shall be removed

307| as soon as it is no longer cliniéally indicated. The basis for

308 the restriction shall be explained to the client and, if
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308| applicable, the client's representative. The client shall

310| nonetheless retain the right to call the abuse hotline, the

311| agency, and Disability Rights Florida at any and all times.

312 (e) Participates in and benefits from community services

313| and activities to achieve the highest possible level of

314] independence, autonomy, and interaction within the community.

315 (f) Manages his or her financial affairs unless the client

316f or, if applicable, the client's representative authorizes the

317! administrator of the facility to provide safekeeping for funds

318] as provided in this part.

31¢9 (g) Has reasonable opportunity for regular exercise

320} several times a week and to be outdoors at regular and frequent

321 intervals except when prevented by inclement weather.

322 (h) Exercises civil and religious liberties, including the

323| right to independent perscnal decisions. No religious belief or

324| practice, including attendance at religious services, shall be

325| imposed upon any client.

326 (i) Has access to adequate and appropriate health care

327] consistent with established and recognized standards within the

328 community.
329 {(37) Has the ability to present grievances and recommend

330 changes in policies, procedures, and services to the staff of

331| the licensee, governing officials, or any other person without

332 restraint, interference, coercion, discrimination, or reprisal.

333| Each licensee shall establish a grievance procedure to

334 facilitate a client's exercise of this right. This right

335| includes access to Disability Rights Florida and other advocates

336 and the right to be a member of, be active in, and associate
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337| with advocacy or special interest groups.

338 (2) The licensee shall:

339 (a) Promote participation of each client's representative

340 in the process of providing treatment to the client unless the

341| representative's participation is unobtainable or inappropriate.

342 (b) Answer communications from each client's family,

343 representatives, and friends promptly and appropriately.

344 (c) Promote visits by individuals with a relationship to

345 the client at any reasonable hour, without requiring prior

346| notice, or in any area of the facility that provides direct

347 client care services to the client, consistent with the client's

348 and other clients' privacy, unless the interdisciplinary team

349| determines that such a visit would not be appropriate.

350 (d) Promote leave from the facility for visits, trips, or

351 vacations.

352 (e) Promptly notify the client's representative of any

353| significant incidents or changes in the client's condition,

354 including, but not limited to, serious illness, accident, abuse,

355| unauthorized absence, or death.

356 (3) The administrator of a facility shall ensure that a

357 written notice of licensee responsibilities is posted in a

358 prominent place in each building where clients reside and read

3591 or explained to clients who cannot read. This notice shall

360 include the statewide toll-free telephone number for reporting

361 complaints to the agency, must be provided to clients in a

362 manner that is clearly legible, and must include the words: "To

363| report a complaint regarding the services you receive, please

364 call toll-free ...[telephone number]... or Disability Rights
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365 Florida ...[telephone number]..."; and the statewide toll-free

366 telephone number for the central abuse hotline must be provided

367| to clients in a manner that is clearly legible and must include

368| the words: "To report abuse, neglect or exploitation, please

369 call toll-free ...[telephone number where complaints may be

370 lodged]...." The licensee must ensure a client's access to a

371} telephone to call the agency, central abuse hotline, Disability

372] Rights-Florida, and the Florida local advocacy council.

373 (4) A licensee or employee of a facility may not serve

374 notice upon a client to leave the premises or take any other

375 retaliatory action against any person solely due to the

376| following:
377 (a) The client or other person files an internal or

378| external complaint or grievance regarding the facility.

379 (b) The client or other person appears as a witness in any

380} hearing inside or outside the facility.

381 (5) Before or at the time of admission, the client and the

382 client's representative shall be provided with a copy of the

383] client's contract and a copy of the licensee's responsibilities

384 as provided in subsections (1) and (2).

385 {6) The licensee must develop and implement policies and

386| procedures governing the release of any client information,

387 including consent necessary from the client or the client's

388| representative.

389 Section 8. Section 400.9976, Florida Statutes, is created
390 to read: _
391 400.9976 Medication practices.—

392 (1) An individual medication administration record must be
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393! maintained for each client. Each dose of medication, including a

394| self-administered dose, shall be properly recorded in the

395 client's record. Each client who self-administers medication

396] shall be given a pill organizer. Medication must be placed in

397 the pill organizer by a nurse. A nurse shall document the date

398| and time medication is placed into each client's pill organizer.

399! All medications must be administered in compliance with the

400| physician's orders.

401 (2) If the interdisciplinary team determines that self-

402| administration of medications is an appropriate objective, and

403| if the physician does not specify otherwise, a client must be

404 taught to self-administer his or her medication without a staff

405| person. This includes all forms of administration, including

406| orally, wvia injection, and via suppository. The client's

407 physician must be informed of the interdisciplinary team's

408| decision that self-administration of medications is an objective

409 for the client. A client may not self-administer medication

410! until he or she demonstrates the competency to take the correct

411 medication in the correct dosage at the correct time, to respond

412 to missed doses, and to contact an appropriate person with

413 questions.

414 (3) Medication administration discrepancies and adverse

415 drug reactions must be recorded and reported immediately to a
416| physician.

417 Section 9. Section 400.9977, Florida Statutes, is created
418 to read:

419 400.9977 Protection from abuse, neglect, mistreatment, and

420] exploitation.—The licensee must develop and implement policies
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421| and procedures for the screening and training of employees, the

422| protection of clients, and the prevention, identification,

423 investigation, and reporting of abuse, neglect, and

4241 exploitation. This includes the licensee's identification of

425 clients whose personal histories render them at risk for abusing

426 other clients, development of intervention strategies to prevent

427 occurrences, monitoring for changes that would trigger abusive

428| behavior, and reassessment of the interventions on a regular

429 basis. A licensee shall implement procedures to:

430 (1) Screen potential employees for a history of abuse,

431| neglect, or mistreatment of clients. The screening shall include

432 an attempt to obtain information from previous employers and

433| current employers and verification with the appropriate

434 licensing boards and registries.

435 (2) Train employees, through orientation and ongoing

436 sessions, on issues related to abuse prohibition practices,

437 including identification of abuse, neglect, mistreatment, and

438 exploitation, appropriate interventions to deal with aggressive

439| or catastrophic reactions of clients, the process to report

440 allegations without fear of reprisal, and recognition of signs

441] of frustration and stress that may lead to abuse.

442 (3) Provide clients, families, and staff with information

4431 on how and to whom they may report concerns, incidents, and

444] grievances without the fear of retribution and provide feedback

445| regarding the concerns that have been expressed. A licensee must

446 identify, correct, and intervene in situations in which abuse,

447 neglect, mistreatment, or exploitation is likely to occur,

448 including:
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449 {a) Evaluating the physical environment of the facility to

450 identify characteristics that may make abuse or neglect more

451 1likely to occur, such as secluded areas.

452 (b) Providing sufficient staff on each shift to meet the

4531 needs of the clients, and ensuring that the staff assigned have

4541 knowledge of the individual clients' care needs. The licensee

455 shall identify inappropriate behaviors of its staff, such as

456| wusing derogatory language, rough handling, ignoring clients

457 while giving care, and directing clients who need toileting

458 assistance to urinate or defecate in their beds.

459 (c) Assessing, planning care for, and monitoring clients

460| with needs and behaviors that might lead to conflict or neglect,

461 such as clients with a history of aggressive behaviors, clients

462 who have behaviors such as entering other clients' rooms,

463 clients with self-injurious behaviors, clients with

464 communication disorders, and clients who require heavy nursing

465| care or are totally dependent on staff.

466 (4) Identify events, such as suspicious bruising of

4677 clients, occurrences, patterns, and trends that may constitute

468 abuse and determine the direction of the investigation.

469 (5) Investigate different types of incidents, identify the

470| staff member responsible for the initial reporting, investigate

471| alleged violations, and report results to the proper:

4721 authorities. The licensee must analyze the occurrences to

473 determine what changes are needed, if any, to policies and

474 procedures to prevent further occurrences and to take all

475 necessary corrective action depending on the results of the

476| investigation.
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477 (6) Protect clients from harm during an investigation.
478 {(7) Report all alleged violations and all substantiated

479| incidents, as required under chapters 39 and 415, to the

480| licensing authorities and all other agencies as required and to

481} report any knowledge it has of any actions by a court of law

482| that would indicate an employee is unfit for service.

483 Section 10. Section 400.9978, Florida Statutes, is created
484 to read:
485 400.9978 Restraints and seclusion; client safety.—

486 (1) The use of physical restraints must be ordered and

487 documented by a physician and must be consistent with policies

488 and procedures adopted by the facility. The client or, if

489| applicable, the client's representative must be informed of the

4901 facility's physical restraint policies and procedures at the

491 time of the client's admission.

492 (2) The use of chemical restraints is limited to

493 prescribed dosages of medications as ordered by a physician and

494} must be consistent with the client's diagnosis and the policies

495 and procedures adopted by the facility. The client or, if

496 applicable, the client's representative must be informed of the

497 facility's chemical restraint policies and procedures at the

498 time‘of the client's admission.

499 (3) Based on a physician's assessment, when a client

500| exhibits symptoms that present an immediate risk of injury or

501f death to self or others, a physician may issue an emergency

502 treatment order to immediately administer rapid response

503| psychotropic medications or other chemical restraints. Each

504 emergency treatment order must be documented and maintained in
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505 the client's record.

506 (a) An emergency treatment order is effective for no more

507 than 24 hours.

508 (b) Whenever a client is medicated in accordance with this

509| subsection, the client's representative or responsible party and

510 the client's physician must be notified as soon as practicable.

511 {(4) A client who is prescribed and receiving a medication

512 that can serve as a chemical restraint for a purpose other than

513] an emergency treatment order must be evaluated by his or her

514} physician at least monthly to assess:

515 (a) The continued need for the medication.

516 (b} The level of the medication in the client's blood, as

517| appropriate.

518 (c) The need for adjustments in the prescription.

519 (5) The licensee shall ensure that clients are free from

520 unnecessary drugs and physical restraints and are provided

521| treatment to reduce dependency on drugs and physical restraints.

522 (6) The licensee may use physical restraints only as an

523| 4integral part of a comprehensive treatment plan that is intended

5241 to lead to less restrictive means of managing and eliminating

525 the behavior for which the restraint is applied.

526 (7) Interventions to manage inappropriate client behavior

527 must be employed with sufficient safeguards and supervision to

528 ensure that the safety, welfare, and civil and human rights of

529] each client are adequately protected.

530 Section 11. Section 400.9979, Florida Statutes, is created
531 to read:

532 400.9979 Background screening; administration and
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533| management.—

534 (1) The agency shall require level 2 background screening

5351 for personnel as required in s. 408.809(1) (e) pursuant to

536| chapter 435 and s. 408.809.

537 (2) The licensee shall maintain personnel records for each

538 staff member that contain, at a minimum, documentation of

539] background screening, if applicable, a job description,

540 documentation of compliance with all training requirements of

541 this part or applicable rule, the employment application,

5421 references, a copy of all job performance evaluations, and, for

543| each staff member who performs services for which licensure or

544 certification is required, a copy of all licenses or

545 certification held by the staff member.

546 (3) The licensee must:

547 {a) Develop and implement infection control policies and

548| procedures and include such policies and procedures in the

549] licensee's policy manual.

550 (b) Maintain liability insurance as defined in s. 624.605.

551 {c) Designate one person as an administrator who is

552| responsible and accountable for the overall management of the

553 facility.
554 (d) Designate a person in writing to be responsible for

555 the facility when the administrator is absent from the facility

556 for more than 24 hours.

557 (e) Designate in writing a program director who is

558| responsible for supervising the therapeutic and behavioral

559 staff, determining the levels of supervision, and determining

560 room placement for each client.
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561 (f) Designate in writing a person to be responsible when

562| the program director is absent from the facility for more than

563 24 hours.

564 (g) Obtain approval of the comprehensive emergency

565| management plan, pursuant to s. 400.9981(2) (e), from the local

566 emergency management agency. Pending the approval of the plan,

567! the local emergency management agency shall ensure that the

568 following agencies, at a minimum, are given the opportunity to

562| review the plan: the Department of Health, the Agency for Health

570 Care Administration, and the Division of Emergency Management.

571| Appropriate volunteer organizations must also be given the

572} opportunity to review the plan. The local emergency management

573] agency shall complete its review within 60 days and either

5741 approve the plan or advise the licensee of necessary revisions.

575 (h) Maintain written records in a form and system that

576 comply with medical and business practices and make such records

577 avallable in the facility for review or submission to the agency

578 wupon request. The records shall include:

579 1. A daily census record that indicates the number of

5807 clients currently receiving services in the facility, including

581| information regarding any public funding of such clients.

582 2. A record of all accidents or unusual incidents

583| involving any client or staff member that caused, or had the

584| potential to cause, injury or harm to any person or property

585 within the facility. Such records must contain a clear

586] description of each accident or incident, the names of the

587| persons involved, a description of all medical or other services

588| provided to these persons specifying who provided such services,
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589] and the steps taken to prevent recurrence of such accidents or

590 incidents.

591 3. A copy of current agreements with third-party
592] providers.
593 4. A copy of current agreements with each consultant

594 employed by the licensee and documentation of each consultant's

595 visits and required written, dated reports.

596 Section 12. Section 400.9980, Florida Statutes, is created
597 to read:
598 400.9980 Property and personal affairs of clients.—

599 (1) A client shall be given the option of using his or her

600| own belongings, as space permits; choosing his or her roommate

601| if practical and not clinically contraindicated; and, whenever

602| possible, unless the client is adjudicated incompetent or

603] incapacitated under state law, managing his or her own affairs.

604 {(2) The admission of a client to a facility and his or her

605| presence therein shall not confer on a licensee, administrator,

606 employee, or representative thereof any authority to manage,

607| use, or dispose of any property of the client, nor shall such

608| admission or presence confer on any of such persons any

609 authority or responsibility for the personal affairs of the

610| client except that which may be necessary for the safe

611| management of the facility or for the safety of the client.

612 (3) A licensee, administrator, employee, or representative

613| thereof may:

614 (a) Not act as the guardian, trustee, or conservator for

615| any client or any of such client's property.

616 (b) Act as a competent client's payee for social security,
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617 wveteran's, or railroad benefits if the client provides consent

618| and the licensee files a surety bond with the agency in an

619| amount equal to twice the average monthly aggregate income or

620| personal funds due to the client, or expendable for the client's

621| account, that are received by a licensee.

622 (c) Act as the power of attorney for a client if the

623]| licensee has filed a surety bond with the agency in an amount

624| equal to twice the average monthly income of the client, plus

625| the value of any client's property under the control of the

626| attorney in fact.
627

628| The bond under paragraph (b) or paragraph (c) shall be executed

629| by the licensee as principal ‘and a licensed surety company. The

630| bond shall be conditioned upon the faithful compliance of the

631 licensee with the requirements of licensure and shall be payable

632| to the agency for the benefit of any client who suffers a

633| financial loss as a result of the misuse or misappropriation of

634 funds held pursuant to this subsection. Any surety company that

635| cancels or does nct renew the bond of any licensee shall notify

636| the agency in writing not less than 30 days in advance of such

637] action, giving the reason for the cancellation or nonrenewal.

638| Any licensee, administrator, employee, or representative thereof

639| who is granted power of attorney for any client of the facility

640| shall, on a monthly basis, notify the client in writing of any

641| transaction made on behalf of the client pursuant to this

642 subsection, and a copy of such notification given to the client

643| shall be retained in each client's file and available for agency

644 inspection.
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645 (4) A licensee, upon mutual consent with the client, shall

646| provide for the safekeeping in the facility of the client's

6477 personal effects of a value not in excess of $1,000 and the

648| client's funds not in excess of $500 cash and shall keep

649) complete and accurate records of all such funds and personal

650| effects received. If a client is absent from a facility for 24

6511 hours or more, the licensee may provide for the safekeeping of

652| the client's personal effects of a value in excess of $1,000.

653 (5) Any funds or other property belonging to or due to a

654| client or expendable for his or her account that is received by

655| licensee shall be trust funds and shall be kept separate from

656| the funds and property of the licensee and other clients or

657| shall be specifically credited to such client. Such trust funds

658| shall be used or otherwise expended only for the account of the

659] client. At least once every month, unless upon order of a court

660| of competent jurisdiction, the licensee shall furnish the client

661| and the client's representative a complete and verified

662} statement of all funds and other property to which this

663| subsection applies, detailing the amount and items received,

664| together with their sources and disposition. In any event, the

665 licensee shall furnish such statement annually and upon the

666 discharge or transfer of a client. Any governmental agency or

667| private charitable agency contributing funds or other property

668 to the account of a client shall also be entitled to receive

669 such statement monthly and upon the discharge or transfer of the

670 client.

671 (6) (a) In addition to any damages or civil penalties to

672 which a person is subject, any person who:
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673 1. TIntentionally withholds a client's personal funds,

674| personal property, or personal needs allowance, or who demands,

675| beneficially receives, or contracts for payment of all or any

676| part of a client's personal property or personal needs allowance

677| in satisfaction of the facility rate for supplies and services;

678 or

679 2. Borrows from or pledges any personal funds of a client,

680| other than the amount agreed to by written contract under s.
681| 429.24,
682

683| commits a misdemeanor of the first degree, punishable as

684| provided in s. 775.082 or s. 775.083.

685 (b) Any licensee, administrator, employee, or

686| representative thereof who is granted power of attorney for any

687 client of the facility and who misuses or misappropriates funds

688| obtained through this power commits a felony of the third

689| degree, punishable as provided in s. 775.082, s. 775.083, or s.
690 775.084.

691 (7) In the event of the death of a client, a licensee

692 shall return all refunds, funds, and property held in trust to

693| the client's personal representative, if one has been appointed

694 at the time the licensee disburses such funds, or, if not, to

695| the client's spouse or adult next of kin named in a beneficiary

696| designation form provided by the licensee to the client. If the

697| client has no spouse or adult next of kin or such person cannot

698 be located, funds due the client shall be placed in an interest-

699| bearing account and all property held in trust by the licensee

700 shall be safeguarded until such time as the funds and property
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701| are disbursed pursuant to the Florida Probate Code. Such funds

702 shall be kept separate from the funds and property of the

703] licensee and other clients of the facility. If the funds of the

704| deceased client are not disbursed pursuant to the Florida

705 Probate Code within 2 years after the client's death, the funds

706 shall be deposited in the Health Care Trust Fund administered by

707) the agency.

708 (8) The agency, by rule, may clarify terms and specify

709| procedures and documentation necessary to administer the

710| provisions of this section relating to the proper management of

711| clients' funds and personal property and the execution of surety
712{ bonds.
713 Section 13. Section 400.9981, Florida Statutes, 1s created

714 to read:
715 400.9981 Rules establishing standards.—

716 (1) It is the intent of the Legislature that rules

717] published and enforced pursuant to this part and part II of

718| chapter 408 include criteria to ensure reasonable and consistent

719 quality of care and client safety. Rules should make reasonable

720] efforts to accommodate the needs and preferences of clients to

721 enhance the quality of life in transitional living facilities.

722 {(2) The agency, in consultation with the Department of

723| Health, may adopt and enforce rules to implement this part and

724) part ITI of chapter 408, which shall include reasonable and fair

725 criteria in relation to:

726 (a) The location of transitional living facilities.

727 (b) The number of qualifications of all personnel,

728 including management, medical, nursing, and other professional
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729| personnel and nursing assistants and support personnel having

730| responsibility for any part of the care given to clients. The

731| licensee must have enough qualified professional staff available

732] to carry out and monitor the various professional interventions

733 1in accordance with the stated goals and objectives of each

734 comprehensive treatment plan.

735 (c) Reguirements for personnel procedures, insurance

736 coverage, reporting procedures, and documentation necessary to

737 implement this part.

738 (d) Services provided to clients of transitional living

739 facilities.

740 (e) The preparation and annual update of a comprehensive

741| emergency management plan in consultation with the Division of

742 Emergency Management. At a minimum, the rules must provide for

743 plan components that address emergency evacuation

7441 transportation; adeguate sheltering arrangements; postdisaster

745| activities, including provision of emergency power, food, and

746 water; postdisaster transportation; supplies; staffing;

747| emergency equipment; individual identification of clients and

748| transfer of records; communication with families; and responses

749 to family inquiries.

750 VSection 14. Section 400.9982, Florida Statutes, is created
751 to read:
752 400.9982 Violations; penalties.—

753 (1) Each violation of this part and rules adopted pursuant

754] thereto shall be classified according to the nature of the

755 wviolation and the gravity of its probable effect on facility

756 clients. The agency shall indicate the classification on the
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757 written notice of the violation as follows:

758 (a) Class "I" violations are defined in s. 408.813. The

759 agency shall issue a citation regardless of correction and

760 impose an administrative fine of $5,000 for an isolated

76l violation, 87,500 for a patterned violation, and $10,000 for a

762 widespread violation. Violations may be identified and a fine

763] must be levied notwithstanding the correction of the deficiency

764| giving rise to the wviolation.

765 (b) Class "II" violations are defined in s. 408.813. The

766| agency shall impose an administrative fine of $1,000 for an

767 isolated violation, $2,500 for a patterned violation, and $5,000

768| for a widespread violation. A fine must be levied

769 notwithstanding the correction of the deficiency giving rise to

770 the violation.

771 (c) Class "III" violations are defined in s. 408.813. The

772] agency shall impose an administrative fine of $500 for an

773 isolated violation, $750 for a patterned violation, and $1,000

774 for a widespread violation. If a deficiency giving rise to a

775 class "III™ violation is corrected within the time specified by

776 the agency, a fine may not be imposed.

777 (d) Class "IV" violations are defined in s. 408.813. The

778 agency shall impose an administrative fine for a cited class IV

779! violation in an amount not less than $100 and not exceeding $200

780 for each violation.

781 Section 15. Section 400.9983, Florida Statutes, is created
782 to read: ‘
783 400.9983 Receivership proceedings.—The agency may apply s.

784 429.22 with regard to receivership proceedings for transitional
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785 living facilities.

786 Section 16. Section 400.9984, Florida Statutes, is created
787| to read:
788 400.9984 Interagency communication.—The agency, the

789 department, the Agency for Persons with Disabilities, and the

790| Department of Children and Families shall develop electronic

791| systems to ensure that relevant information pertaining to the

792| regulation of transitional living facilities and clients is

793] timely and effectively communicated among agencies in order to

794 facilitate the protection of clients. Electronic sharing of

795 information shall include, at a minimum, a brain and spinal cord

796 injury registry and a client abuse registry.

797 Section 17. Section 400.805, Florida Statutes, is
798 repealed.
799 Section 18. Paragraph (b) of subsection (4) of section

800 381.78, Florida Statutes, is amended to read:

801 381.78 Advisory council on brailn and spinal cord

802| injuries.—

803 (4) The council shall:

804 (b) Annually appoint a five-member committee composed of
805| one individual who has a brain injury or has a family member
806] with a brain injury, one individual who has a spinal cord injury
807 or has a family member with a spinal cord injury, and three
808| members who shall be chosen from among these representative
809! groups: physicians, other allied health professionals,

810| administrators of brain and spinal cord injury programs, and
811 representatives from support groups with expertise in areas

812 related to the rehabilitation of individuals who have brain or
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813 spinal cord injuries, except that one and only one member of the
814 committee shall be an administrator of a transitional living

815| facility. Membership on the council is not a prerequisite for
816| membership on this committee.

817 1. The committee shall perform onsite visits to those

818 transitional living facilities identified by the Agency for

819] Health Care Administration as being in possible violation of the
820| statutes and rules regulating such facilities. Fhe—eommittee

821
822

823 2. Factual findings of the committee resulting from an
824 onsite investigation of a facility pursuant to subparagraph 1.
825 shall be adopted by the agency in developing its administrative
826| response regarding enforcement of statutes and rules regulating
827 the operation of the facility.

828 3. Onsite investigations by the committee shall be funded
829| by the Health Care Trust Fund.

830 4. Travel expenses for committee members shall be

831} reimbursed in accordance with s. 112.061.

832 5. Members of the committee shall recuse themselves from
833 participating in.any investigation that would create a conflict
834 of interest under state law, and the council shall replace the
835 member, either temporarily or permanently.

836 Section 19. This act shall take effect July 1, 2013.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 1323 Medicaid Eligibility
SPONSOR(S): Health Innovation Subcommittee; Nufiez
TIED BILLS: IDEN./SIM. BILLS: SB 1748

REFERENCE ACTION ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF
1) Health Innovation Subcommittee 11Y,2N, As Poche Shaw
cs | a
2) Health Care Appropriations Subcommittee M@/ Clark Pridgeon \
SUMMARY ANALYSIS |

The bill amends s. 409.902, F.S., relating to Medicaid eligibility.

Currently, some individuals applying for long-term care Medicaid services are using various methods to shelter
their assets in order to become eligible for Medicaid.

The bill requires the Department of Children and Families (DCF) to apply additional asset transfer limitations
for individuals applying for Medicaid nursing facility services, institutional hospice services, and home and
community-based waiver programs.

e The bill provides certain restrictions on personal services contracts, which are used to transfer assets to
a family member or caregiver in return for specific services.

¢ The bill requires DCF to determine an institutional spouse ineligible for Medicaid if he or she refuses to
provide information about the community spouse or cooperate in the pursuit of court ordered medical
support or the recovery of Medicaid expenses paid by the state on the behalf of the institutional spouse.

The bill requires the Agency for Health Care Administration (AHCA) to seek recovery of all Medicaid-covered
expenses and pursue court-ordered medical support in instances of a spouse refusing to make their resources
available to a spouse seeking Medicaid long-term care services.

The fiscal impact of the bill is indeterminate, but will likely have a significant positive impact to the state through
imposing stricter regulations on eligibility requirements for Medicaid long-term care. The bill directs AHCA to
seek recovery of improper Medicaid payments which may require the Agency to amend their contingency
based contract for third party liability recoveries. The cost of this contract is funded through the recoveries
received through the vendor’s efforts. The amounts recovered are expected to exceed the contract cost.

The bill is effective upon becoming law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h1323b.HCAS.DOCX
DATE: 3/26/2013



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS
A. EFFECT OF PROPOSED CHANGES:
Background
Medicaid Overview

Medicaid is the health care safety net for low-income Floridians. Medicaid is a partnership of the
federal and state governments established to provide coverage for health services for eligible persons.
The program is administered by AHCA and financed by federal and state funds. AHCA delegates
certain functions to other state agencies, including the Department of Children and Families (DCF), the
Agency for Persons with Disabilities (APD), and the Department of Elderly Affairs (DOEA).

The structure of each state’s Medicaid program varies, but what states must pay for are largely
determined by the federal government, as a condition of receiving federal funds. Federal law sets the
amount, scope, and duration of services offered in the program, among other requirements. These
federal requirements create an entitlement that comes with constitutional due process protections.

Florida Medicaid is the second largest single program in the state behind public education, representing
30 percent of the total FY 2012-13 budget. Medicaid general revenue expenditures represent 20
percent of the total general revenue funds appropriated in FY 2012-13. Florida’s program is the 4th
largest in the nation, and the 5th largest in terms of expenditures. Current estimates indicate the
program will cost $20.8 billion in FY 2012-2013. By FY 2013-2014, the estimated program cost is
$22.1 billion.

Medicaid Long-Term Care

Long-term care is currently provided to elderly and disabled Medicaid recipients though nursing home
placement and through home and community based services. Home and community based services
provide care in a community setting instead of a nursing home or other institution. Home and
community based services are provided through six Medicaid waiver programs and one state plan
program administered by DOEA in partnership with AHCA. These waiver programs are administered
through contracts with the 11 Aging Resource Centers' and local service providers, and provide
alternative, less restrictive long-term care options for elders who qualify for skilled nursing home care.

The Medicaid eligibility income threshold for institutional care placement, home and community based
care services, and hospice services, is 300 percent of the Supplemental Security Income (SSI) federal
benefit rate.2 The current SSI federal benefit rate is $710 for an individual,® therefore, individuals with
incomes under $2,130 per month are eligible for Medicaid long-term care services.*

' The 2004 Legislature created the Aging Resource Center initiative to reduce fragmentation in the elder services system. To provide
easier access to elder services, the Legislature directed DOEA to establish a process to help the 11 area agencies on aging transition
to Aging Resource Centers.

2 Rule 65A-1.713(1)(d), F.A.C.

3 Social Security Administration, see http://www.ssa.gov/oact/cola/SS1.html (last viewed on March 17, 2013).

4 Florida Department of Children and Families, SS/-Related Programs Fact Sheets, January 2013, page 10, available at
www.dcf.fl.us/programs/access/docs/ssifactsheet.pdf
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Medicaid Long-Term Care Planning

A 2009 study by the National Alliance for Caregiving and AARP found that about 43.5 million
Americans look after someone age 50 or older, which is a 28 percent increase from 2004.° Some
individuals, with assistance from financial planners and attorneys, have developed methods of
arranging assets in such a way that they are not countable when Medicaid eligibility is determined.
Elder law attorneys across the country actively advertise services to assist elderly individuals with
personal service contracts and other asset protection methods. For example, the website of a South
Florida law firm prominently displays the following sentences on their website:

o ‘“Asset Protection For People With Too Much Income or Assets to Qualify for Government
Programs;” and

o “For ten years we have successfully helped families preserve their assets and qualify for Florida
Nursing Home Medicaid benefits and Assisted Living public benefits.”

Transfer of Assets

According to DCF, some individuals, prior to entering a nursing facility or enrolling in 2 Medicaid home
and community based service waiver program, transfer accumulated assets to a relative through a
contract which prowdes that the relative will provide personal services to the individual for a specified
period of time.” Current DCF policy does not preclude the transfer of funds to relatives when contracts
are drawn up to prepay for future personal services.® According to DCF, many of the contracted
services incorporated into the contracts are services that close relatives would normally provide without
charge such as visitation, transportation, entertainment, and oversight of medical care.”

If a transfer of assets was made in the form of a personal services contract, within a 36 month (3 year)
look back period, DCF must make a determination if the contracted services were for fair market
value.'™ The look back period is calculated from the date of application for Medicaid."" If a transfer of
assets for less than fair market value is found, the state must withhold payment for nursing facility care
and other long-term care services for a period of time referred to as the penalty period. The length of
the penalty period is determined by d|V|d|ng the value of the transferred asset by the average monthly
private-pay rate for nursing facility care in the state.'?

Spousal Impoverishment

Section 1924 of the Social Security Act provides requirements to prevent "spousal impoverishment,”
which can Ieave the spouse who is still living at home in the community with little or no income or
resources.”> When the couple applies for Medicaid, an assessment of their resources is made and a
protected resource amount of $115,920™ is set aside for the communlty spouse and the remainder is
considered available for the individual applying for Medicaid.'®

% National Alliance for Caregiving (in collaboration with AARP), Caregiving in the U.S., Executive Summary, 2009, available at
http://www.caregiving.org/pdf/research/FINALRegularExSum50plus.pdf (last viewed on March 17, 2013).
¥See hitp://www.buxtonlaw.com/fimedicaidplanning.shiml (last viewed on March 17, 2013).
7 Florida Department of Children and Families, Staff Analysis and Economic Impact- HB 1323, pages 1-2 (on file with the Health
Innovatlon Subcommittee staff).

81d.
°d.

10 ? Rule 65A-1.712(3), F.A. C.

12 Rule 65A-1.712(3)(g)1., F.A.C.; the average monthly private pay nursing facility rate is $7,362 per rule 65A-1.716(5)(d), F.A.C.
13 , 42 U.S.C. 1396r-5(d).
* This is an amount is known as the “community spouse resource allocation”. See supra, FN 4 at page 12.
'® Rule 65A-1.712(4), F.A.C.
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Additionally, section 1924 of the Social Security Act provides that an individual applying for Medicaid
cannot be determined ineligible for assistance based on assets of their spouse when:

The applicant assigns his or her rights to support from the community spouse to the state;
The applicant is physically or mentally unable to assign his right by the state has the right to
bring a support proceeding against the community spouse; or

o The state determines the denial of eligibility would work an undue hardship.®

According to DCF, when an applicant signs a document assigning his or her rights to the state, the
state has the authority to seek fmancnal support from the community spouse for Medicaid funds spent
on the spouse of the nursing facility.” While DCF indicates that it has authority to seek financial support
from the community spouse under these circumstances, there is no mechanism to actually recover
funds from the community spouse.'

Deficit Reduction Act

The Federal Deficit Reduction Act of 2005 (DRA)™ contained provisions aimed at discouraging the use
of “Medicaid planning” techniques and to impose penalties on transactions which are intended to
protect wealth while enabling access to public benefits.” The Congressional Budget Office (CBO)
estimated that the DRA would reduce federal Medicaid spending by $11.5 billion over the first five years
and $43.2 billion within ten years. The DRA made changes to:

e Medicaid transfer of asset rules;

e Medicaid annuity rules;

e spousal impoverishment rules;

¢ home equity rules; and

e rules pertaining to treatment of continuing care retirement community entrance fees.
Transfer of Assets

The Act extended the “look-back period” for any transfers of assets from 36 months to 60 months, on or
after February 8, 2006. In addition, the Act changed the start date of the penalty period, which is the
period during which and individual is ineligible for Medicaid pagment for long-term care services
because of a transfer of assets for less than fair market value.“’ The Act changed the start date of the
penalty period from the month of the transfer of assets to the date of application for Medicaid.?

Spousal Impoverishment

When a couple applies for Medicaid, an assessment of their resources is made and a protected
resource amount of $115,920 is set aside for the community spouse and the remainder is considered
available for the individual applying for Medicaid. This protected amount is known as the Community
Spouse Resource Allowance (CSRA). The DRA provided that an increase in the CSRA cannot be
granted until the maxnmum available income of the institutionalized spouse is allocated to the
community spouse

16 ° 42 U.S.C. 1396r-(5)(c)(3)(C)-

See supra, FN 7 at pages 2-3.

Id at page 3.

P L. 109-171 (2005).

Department of Health and Human Services, Centers for Medicare and Medicaid, The Deficit Reduction Act: Important Facts for State
Government Officials, available at https://www.cms.gov/DeficitReductionAct/Downioads/Checkiist1.pdf (last viewed on March 18,
2013).

21
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Recovery of Medicaid-Covered Expenses

Federal regulations® and the Florida Medicaid Third-Party Liability (TPL) Act® allow for recovery of
amounts paid for medical expenses by Medicaid for which there is another liable third party (i.e., the
recipient has other insurance coverage, such as private insurance or Medicare). AHCA has a current
contract with a Medicaid third party liability vendor, Affiliated Computer Services (ACS). It is the role of
the ACS to identify potential third party payors and to recoup from them costs that have been paid by
Medicaid. Contract costs are paid through the funds recovered by the contractor.

Effect of Proposed Changes

The bill requires DCF to apply additional asset transfer limitations for individuals applying for Medicaid
nursing facility services, institutional hospice services, and home and community-based waiver
programs. The new limitations apply to asset transfers made after July 1, 2013.

The bill applies the following new conditions to individuals who enter into personal services contracts:

¢ The contracted services must not duplicate services that would be available through other
sources or providers, such as Medicaid, Medicare, private insurance, or another legally
obligated third party;

e The contracted services must directly benefit the individual and are not services that are
normally provided out of consideration for the individual;

o The cost to deliver the services must be computed in a manner that reflects the actual number
of hours to be expended and the contract must clearly identify each specific service and the
average number of hours required to deliver each service each month; _

e The hourly rate for each contracted service must be equal to or less than the amount normaily
charged by a professional who traditionally provides the same or similar services;

o The cost of contracted services must be provided on a prospective basis only and does not
apply to services provided before July 1, 2013; and

e The contract must provide fair compensation to the individual during her or his lifetime as set
forth in the life expectancy tables published by the Office of the Actuary of the Social Security
Administration.

The bill requires DCF to determine an institutional spouse to be ineligible for Medicaid if she or he, or
the person acting on her or his behalf, refuses to provide information about the community spouse or
cooperate in the pursuit of court-ordered medical support or the recovery of Medicaid expenses paid by
the state on her or his behalf.

The bill requires AHCA to seek recovery of all Medicaid-covered expenses and pursue court-ordered
medical support from the community spouse when she or he refuses to make her or his assets
available to the institutional spouse.
The bill provides an effective date of upon becoming a law.

B. SECTION DIRECTORY:
Section 1: Amends s. 409.902, F.S., relating to designated single state agency; payment

requirements; program title; release of medical records.
Section 2: Provides an effective date of upon becoming a law.

2 42 U.S.C. §1396k(a).

%8, 409.910,F.S.
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Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
The bill could result in savings to the state by applying stricter asset transfer limitations for certain
individuals applying for nursing facility services under the Medicaid program. Additionally, AHCA is

directed to seek recovery for monies paid by Medicaid on behalf of the eligible recipient.

2. Expenditures:
AHCA would pursue the recovery of Medicaid funds from the community spouse through the use of
the Medicaid Third Party Liability (TPL) vendor. The current TPL contract would need to be
amended in order to include this function. This vendor is typically paid a contingency fee based on
its collections. The fee paid to the vendor for pursuing the Medicaid funds from this legislation
would be netted from the recoveries received.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
Nursing home and Medicaid long-term care managed care providers may experience a positive fiscal

impact if a greater number of individuals are required to pay for their care with private pay, rather than
Medicaid.

D. FISCAL COMMENTS:

The fiscal impact of the bill is indeterminate; but will likely be positive due to the amount of collections
exceeding the cost of the contingency contract.

. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
Not applicable. The bill does not appear to affect county or municipal governments.
2. Other:

None.
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B. RULE-MAKING AUTHORITY:
The bill grants appropriate rule-making authority to DCF to implement the provisions of the bill.
C. DRAFTING ISSUES OR OTHER COMMENTS:

On lines 34 and 35, the terms “directly benefit” and “consideration” lack specificity. It will be difficult to
determine how a provided service directly benefits the recipient of the service. Also, services and acts
“normally provided out of consideration” are not clear in the meaning of “consideration”.

On lines 38 and 39, the bill requires a contract for personal care services to specify the number of
hours to be expended. It does not specify over what time period those hours will span. ltis
recommended that language be added indicating that the contract must specify the number of hours to
be expended “over the life of the contract.”

“On lines 42 through 44, the bill requires the hourly rate at which personal care services are to be billed
under the contract is no more than the amount normally charged by a professional who traditionally
provides the same or similar services. Professionals who provide personal care services charge
different rates according to the market in which they operate. The hourly rate to provide certain
services may likely be higher in a major city compared to the hourly rate compared in a rural county. It
is recommended that language be added to the bill to read:

“4, The hourly rate for each contracted service is no more than the usual and customary amount

charged by a professional who traditionally provides the same or similar services in the community
where the contracted services are to be performed.”

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 19, 2013, the Health Innovation Subcommittee adopted one amendment to House Bill 1323. The
amendment removed specific requirements to be met by DCF if a community spouse refused to make his or
her resources available to his or her institutional spouse. The amendment required DCF to declare an
institutional spouse ineligible for Medicaid if he or she refused to provide information about the community
spouse, or cooperate in the pursuit of court order medical support or the recovery of Medicaid benefits paid by
the state on his or her behalf.

The bill was reported favorably as a committee substitute. The analysis reflects the committee substitute.
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1 A bill to be entitled

2 An act relating to Medicaid eligibility; amending s.
3 409.902, F.S.; providing asset transfer limitations

4 for the determination of eligibility for certain

5 nursing facility services under the Medicaid program
6 after a specified date; requiring the Department of

7 Children and Families to determine the institutional
8 spouse ineligible for Medicaid under certain

9 circumstances; authorizing the Agency for Health Care
10 Administration to recover certain Medicaid expenses;
11 authorizing the department to adopt rules; providing
12 an effective date.
13

14| Be It Enacted by the Legislature of the State of Florida:
15
16 Section 1. Subsection (9) is added to.section 409.902,
17 Florida Statutes, to read:

18 409.902 Designated single state agency; payment

19| requirements; program title; release of medical records;

201 eligibility requirements.—

21 (9) In determining eligibility for nursing facility

22| services, including institutional hospice services and home and

23| community-based waiver programs under the Medicaid program, the

24 Department of Children and Families shall apply the asset

25| transfer limitations specified in paragraph (a) for transfers

26| made after July 1, 2013.

27 (a) An individual who enters into a personal services

28 contract with a relative is considered to have transferred
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CS/HB 1323 2013

29| assets without fair compensation to qualify for Medicaid unless:

30 1. The contracted services do not duplicate services

31 available through other sources or providers, such as Medicaid,

32| Medicare, private insurance, or another legally obligated third

33| party;
34 2. The contracted services directly benefit the individual

35! and are not services normally provided out of consideration for

36 the individual;

37 3. The actual cost to deliver services is computed in a

38| manner that clearly reflects the actual number of hours to be

39| expended and the contract clearly identifies each specific

40| service and the average number of hours required to deliver each

41 service each month;

42 4. The hourly rate for each contracted service is no more

43| than the amount normally charged by a professional who

44| traditionally provides the same or similar services;

45 5. The cost of contracted services is provided on a

46| prospective basis only and does not apply to services provided

47 before July 1, 2013; and

483 6. The contract for services provides fair compensation to

49| the individual during his or her lifetime as set forth in the

50| life expectancy tables published by the Office of the Chief

51} Actuary of the United States Social Security Administration.

52 (b) When determining eligibility for nursing facility

53| services, including institutional hospice services and home and

54 community based waiver programs under the Medicaid program, the

55| Department of Children and Families shall determine the

56| institutional spouse to be ineligible for Medicaid if he or she,
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CS/HB 1323 2013
57| or the person acting on his or her behalf, refuses to provide
58| information about the community spouse or cooperate in the
59| pursuit of court-ordered medical support or the recovery of
60| Medicaid expenses paid by the state on his or her behalf.
61 (c) The Agency for Health Care Administration shall seek
62 recovery of all Medicaid-covered expenses and pursue court-
63| ordered medical support from the community spouse when he or she
64| refuses to make his or her assets available to the institutional
65| spouse.
66 (d) The Department of Children and Families may adopt
67| rules to implement this subsection.
68 Section 2. This act shall take effect upon becoming a law.
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c491113ze COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1323 (2013)
Amendment No. Strike all

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __(Y/N)
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/O OBJECTION (/)
FAILED TO ADOPT _(Y/N)
WITHDRAWN __ (y/m)
OTHER

Committee/Subcommittee hearing bill: Health Care Appropriations
Subcommittee

Representative Schwartz offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Subsection (9) is added to section 409.902,
Florida Statutes, to read:

409.902 Designated single state agency; payment
requirements; program title; release of medical records;

eligibility requirements.-—

(9) The Legislaturé hereby authorizes the creation of a

task force to examine and make recommendations to the Department

of Children and Families to evaluate the effect of personal

service contracts and spousal refusal upon Florida families.

The task force membership shall be made up of one member

appointed by the Department of Children and Families, one member

appointed by the Florida American Association of Retired

Persons; one direct care provider, one member appointed by the

Florida Association of Health Plans, one member appointed by the

491113 - hl323-Strike Schwartzl.docx
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22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

c491113ne COMMITTEE/SUBCOMMITTEE AMENDMENT

_ Bill No. CS/HB 1323 (2013)
Amendment No. Strike all
Florida Hospice and Palliative Care Association, one member

appointed by the Florida Council on Aging, one member appointed

by the Florida Bar, and one member appointed by providers of

durable medical equipment. The task force shall submit a report

detailing its recommendations to the Speaker of the House of

Representatives, President of the Senate, and the Governor by

July 1, 2014.

Section 2. This act shall take effect upon becoming a law.

TITLE AMENDMENT
Remove everything before the enacting clause and insert:
An act relating to the Department of Children and
Families; amending s. 409.902, F.S.; authorizing the
creation of a task force regarding Medicaid

eligibility; providing an effective date.
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c236167;¢ COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1323 (2013)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (¥y/N)
ADOPTED AS AMENDED __(y/N)
ADOPTED W/O OBJECTION __(Y/N)
FAILED TO ADOPT __ (y/N)
WITHDRAWN __ (y/n)
OTHER

Committee/Subcommittee hearing bill: Health Care Appropriations
Subcommittee

Representative Schwartz offered the following:

Amendment

Remove lines 27-68 and insert:

a) An individual who enters into a personal services

contract with a relative is considered to have transferred

assets without fair compensation to qualify for Medicaid unless:

1. The contracted services do not duplicate in freguency

and duration services available through other sources or

providers, such as Medicaid, Medicare, private insurance, or

another legally obligated third party;

2. The contracted services directly benefit the individual

and are in the individual’s best interest;

3. The actual cost to deliver the services is computed in

a manner that clearly reflects the expected average number of

hours to be expended on a weekly or monthly basis, recognizing

that services shall be performed on an “as needed” basis, and

the contract clearly identifies each specific service;
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c236167;¢€ COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1323 (2013)

Amendment No. 1
4. The hourly rate for each contracted service is equal to

or less than the amount normally charged by a professional who

traditionally provides the same or similar services;

5. The contracted care services are provided on a

prospective basis beginning with the execution of the contract;

6. The contract for services provides fair compensation to

the individual during his or her lifetime as set forth in the

life expectancy tables published by the Office of the Chief

Actuary of the United States Social Security Administration;

(b) The agency shall seek recovery of all Medicaid-covered

expenses and pursue court-ordered medical support for a

recipient from the nonrecipient spouse if she or he refuses to

make her or his assets available to the recipient spouse and the

recipient spouse has assigned his or her right to support to the

state.

(c¢) The Agency for Health Care Administration shall seek

recovery of all Medicaid-covered expenses and pursue court-

ordered medical support from the community spouse when he or she

refuses to make his or her assets available to the institutional

spouse.
(d) The Department of Children and Families may adopt

rules to implement this subsection.

Section 2. This act shall take effect October 1, 2013.
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c598859c € COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 1323 (2013)
Amendment No. 2

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (¥/mN)
ADOPTED AS AMENDED __ (y/N)
ADOPTED W/O OBJECTION __ (y/n)
FAILED TO ADOPT __(Y/N)
WITHDRAWN __ (¥/N)
OTHER

Committee/Subcommittee hearing bill: Health Care Appropriations
Subcommittee

Representative Schwartz offered the following:

Amendment
Remove line 68 and insert:

Section 2. This act shall take effect July 1, 2014.

{
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 125 Program of All-inclusive Care for the Elderly
SPONSOR(S): Health Innovation Subcommittee; Smith
TIED BILLS: IDEN./SIM. BILLS: SB 440
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Health Innovation Subcommittee 12Y,0N, As Entress Shaw
CSs Ny
2) Health Care Appropriations Subcommittee Pridgeon Pridgeon
3) Health & Human Services Committee U o
SUMMARY ANALYSIS

The Program of All-inclusive Care for the Elderly (PACE) is a federal program, which integrates Medicaid and
Medicare programs, and is available to qualified Floridians in need of nursing home level of care. PACE offers
a continuum of services to individuals in the community with the goal of delaying nursing home entry. There
are currently four PACE providers operating in Florida, serving clients in six counties.

The bill creates two PACE centers to serve Hernando and Pasco Counties. One PACE centers must be a not-
for-profit organization with more than 30 years’ experience as a licensed hospice and currently be a licensed
hospice serving individuals and families in Hernando and Pasco counties. The other PACE center must be a
private health care organization, the sole member of which is a private, not-for-profit corporation that owns and
manages health care organizations licensed in Hernando and Pasco counties.

The bill exempts the two PACE centers from the state requirements of health care service programs and from
the state requirements of contracts for long-term care services within community diversion pilot project areas.

The bill requires the Agency for Health Care Administration (AHCA), in consultation with the Department of
Elder Affairs (DOEA) to approve up to 150 initial enrollees for each PACE center.

The bill specifies that the requirements for each PACE site are subject to federal approval of the application to
be a PACE site.

Funding for the new PACE centers is subject to an appropriation.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Current Situation

The Program for All-Inclusive Care for the Elderly (PACE) is a federal program, which integrates
Medicare and Medicaid programs to provide an array of preventive, primary, acute, home and
community-based, and long-term care services, with the goal of delaying nursing home admission.*
The PACE model was tested through CMS demonstration projects that began in the mid- 1980s and
was established as a permanent Medicare program by the Balancing Budget Act of 1997.2 A PACE
organlzatlon is a non-profit private or public entity primarily engaged in providing PACE health care
services.? As of June 3, 2011, there were approxmately 20,000 PACE participants and 80 operational
PACE organizations throughout 30 states.*

Payment

PACE providers receive both Medicare and Medicaid capitated payments and are responsible for
providing the full continuum of medical and long-term care services.’ In addition, PACE sites receive an
enhanced cagitation payment from Medicare, beyond that of a traditional Medicare health maintenance
orgamzatlon In exchange PACE organizations assume full financial risk for all enrollee care, including
nursing home care. The rate is specified in the PACE agreement, set up between CMS, AHCA, and
the PACE providers.®

PACE covers a variety of services, including, but not limited to:
e Adult day care;

e Transportation;

e Prescription drugs;

e Meals;

e Hospital care;

e Primary care; and

e Physical therapy.®
Florida PACE

! OPPAGA Analysis of Rates for Florida’s Program for All-Inclusive Care for the Elderly, OPPAGA research memorandum (January
4,2013).
2 Pub. 100-11 Programs of All-Inclusive Care for the Elderly (PACE) Manual, CMS Manual System, page 2, accessible at:
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Support/Integrating-
Care/Program-of-All-Inclusive-Care-for-the-Elderly-P ACE/Program-of-All-Inclusive-Care-for-the-Elderly-PACE.html.
3 PACE benefits, Medicaid.gov, accessible at: http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-
Term-Services-and-Support/Integrating-Care/Program-of-All-Inclusive-Care-for-the-Elderly-P ACE/PACE-Benefits.html.
* Pub. 100-11 Programs of All-Inclusive Care for the Elderly (PACE) Manual, CMS Manual System, page 2, accessible at:
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Support/Integrating-
Care/Program-of-All-Inclusive-Care-for-the-Elderly-PACE/Program-of-All-Inclusive-Care-for-the-Elderly-P ACE.html.
5 Program for All-Inclusive Care for the Elderly, Florida Department of Elder Affairs, accessible at:
?ttp://elderaffairs.state.ﬂ.us/doea/pace.php. v

Id.
7 OPPAGA Analysis of Rates for Florida’s Program for All-Inclusive Care for the Elderly, OPPAGA research memorandum (January
4,2013).
S1d.
® Quick Fact about Programs of All-inclusive Care for the Elderly, Centers for Medicare & Medicaid Services, accessible at:
http://www.bing.com/search?q=cms+quick-+facts+about+pace&src=IE-SearchBox&FORM=IESSRC.
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The Florida PACE project is one project among many that provide alternative, long-term care options
for elders who qualify for Medicare and the state Medicaid program. The PACE project was initially
authorized in chapter 98-327, Laws of Florida, and is codified in s. 430.707(2), F.S. The PACE model
targets individuals who would otherwise qualify for Medicaid nursing home placement and provides
them with a comprehensive array of home and community based services at a cost less than the cost
of nursing home care.'® The PACE project is administered by DOEA in consultation with AHCA."!
There are currently four PACE providers in Florida, serving clients in Hillsborough, Miami-Dade, Collier,
Lee, Charlotte, and Pinellas counties.'? As of February 2013, there were 807 individuals in Florida
using PACE services."

To receive PACE, an individual must meet the following qualifications:
e Be 55 years old or older;
¢ Live in a service area of a PACE organization;
. X;et t;\g need for nursing home level of care (as determined by the Department of Eider
airs)";
Be able to live safely in the community with the help of PACE services;" and
Be eligible for Medicare or Medicaid.'®

Florida PACE programs are subject to funding provided in the General Appropriation Act'” The
capitated rate is negotiated between the Agency for Health Care Administration (AHCA) and the
provider and must meet Center for Medicaid and Medicare Services (CMS) guidelines.™

PACE providers may contract with AHCA to participate in the Long-Term Care Managed Care
Program. PACE providers are not subject to the procurement requirements or the regional plan number
limits of the Long Term Care Managed Care Program.

Approval of PACE Sites

To become a PACE provider, an organization must submit an application to CMS, along with a letter
from AHCA stating that AHCA considers the entity to be qualified to be a PACE organization and that
AHCA is willing to enter into a PACE program agreement with the entity.'® CMS must inform the
applicant of approval or disapproval within 90 days of receiving all required information.?

PACE organizations must:
e Have a governing board that includes community representation;
e Have a physical site to provide adult day services;
e Have a defined service area; ~
e Be able to provide the complete service package regardless of frequency or duration of
services;

10 program for All-Inclusive Care for the Elderly, Florida Department of Elder Affairs, accessible at:
http://elderaffairs.state.fl.us/doea/pace.php.

1y

" 1d.

3 PACE Enrollments Self Reported by Health Plan, Florida Department of Elder Affairs, accessible at:
www.PACE Monthly Enrollment Report[1].pdf.

' Capitation Rate Development for PACE program, Milliman, accessible at:
http://elderaffairs.state.fl.us/doea/diversion/Capitation_Rates 2012_2013.pdf (September 2012-August 2013).
15 Quick Fact about Programs of All-inclusive Care for the Elderly, Centers for Medicare & Medicaid Services, accessible at:
http://www.bing.com/search?q=cms+quick+facts+about+pace&src=IE-SearchBox&FORM=IE8SRC.

16 program for All-Inclusive Care for the Elderly, Florida Department of Elder Affairs, accessible at:
http://elderaffairs.state.fl.us/doea/pace.php.

17.S. 409.981(4), F.S.

¥ 1d.

'° 42 CFR 460.12.

20 42 CFR 460.20.
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¢ Have safeguards against conflict of interest; and
o Be able to demonstrate fiscal soundness.”!

A PACE organization must employ or contract with a program director who is responsible for oversight
and administration of the entity and a medical director who is responsible for the delivery of participant
care, for clinical outcomes, and for the implementation, as well as oversight, of the quality assessment
and performance improvement program.? Among other requirements, the PACE organization must
have an organizational chart,?® have an insolvency plan, and have a program agreement between the
provider, CMS, and AHCA.? This process typically takes at least one year to complete.?

In addition, in order for two PACE providers to operate in the same geographic area, the providers are
responsible for identifying that there is a need and enough potential participants for each PACE
provider to be viable.?” Documentation must be submitted to AHCA that will insure that neither provider
will have to compete for the same recipients.?®

The following sections of law approved or amended PACE sites in Florida:

e Section 3, chapter 2006-25, L.O.F., included proviso language in the 2006-2007 GAA to
authorize 150 additional clients for the existing PACE project in Miami-Dade County and funding
for the development of PACE projects to serve 200 clients in Martin and St. Lucie counties, and
200 clients in Lee County.

e Section 3, chapter 2008-152, L.O.F., included proviso language in the 2008-09 GAA to
reallocate 150 unused PACE slots to Miami-Dade, Lee and Pinellas Counties. Each site
received 50 slots.

e Section 20, chapter 2009-55, L.O.F., directed the AHCA, upon federal approval of an application
to be a site for PACE, to contract with one private, not-for-profit hospice organization located in
Hillsborough County, which provides comprehensive services, including hospice care for frail
and elderly persons. This section also authorized the AHCA, in consultation with DOEA and
subject to an appropriation, to approve up to 100 slots for the program.

e Section 14, chapter 2010-156, L.O.F., directed the AHCA to contract with a private health care
organization to provide comprehensive services to frail and elderly persons residing in Polk,
Highlands, Hardee, and Hillsborough Counties. This section also authorized 150 initial slots for
the program. :

e Section 15, chapter 2010-156, L.O.F., directed AHCA to contract for a new PACE site in
Southwest Miami-Dade County and approved 50 initial slots for the program.

e Section 17, chapter 2011-61, L.O.F., directed AHCA to contract for a new PACE site in Palm
Beach County and authorized up to 150 initial enrollee slots.

e Section 19, chapter 2012-33, L.O.F., directed AHCA to contract for new PACE sites in Broward
County and in Manatee, Sarasota, and DeSoto counties; and approved up to 150 initial
enrollees for each site, subject to a specific appropriation.

Section 430.707, F.S. governs contracts for long-term care services within community diversion pilot
project areas and requires DOEA to contract with managed care organizations and other qualified
providers for long-term care within community diversion pilot project areas. These long term-care

2 pACE benefits, Medicaid.gov, accessible at: http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-
Term-Services-and-Support/Integrating-Care/Program-of-All-Inclusive-Care-for-the-Elderly-P ACE/P ACE-Benefits.html.

22 42 CFR 460.60.

2o

24 42 CFR 460.80(b).

%5 42 CFR 460.30.

%6 Agency for Health Care Administration analysis of HB 125, on file with Health Innovation Subcommittee staff. (3/9/13).

27 Agency for Health Care Administration analysis of HB 125, on file with Health Innovation Subcommittee staff. (3/9/13).

28 Agency for Health Care Administration analysis of HB 125, on file with Health Innovation Subcommittee staff. (3/9/13).
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providers can be PACE programs.? Health care service program requirements are specified in ch. 641,
F.S. However, the PACE program is exempt from the program requirements of ch. 641, F.S. if the entity
is a private, nonprofit, superior-rated nursing home, and if at least fifty percent of its residents are
eligible for Medicaid.*® The PACE centers which either were created or were expanded between 2009
and 2012 were exempt from requirements under 641 and s. 430.707, F.S.

The state is in the process of implementing the statutorily required Statewide Medicaid Managed Care
Long-term Care Managed Care (SMMC LTC) program, which serves the PACE-eligible population,
provides a similar set of Medicaid services as PACE, and which incorporates strong quality
measurement and monitoring. PACE is a competing model to LTC SMMC in the delivery of long-term
care services.*'

Effect of the Bill
The bill creates two new PACE centers in Hernando and Pasco counties.

The bill requires the AHCA to contract with one not-for-profit organization to provide PACE services to
frail elders who reside in Hernando and Pasco counties. The not-for-profit organization must have more
than 30 years of experience as a licensed hospice and currently be licensed as a hospice serving
individuals and families in Hernando and Pasco Counties.

The bill also requires AHCA to contract with one private health care organization. The health care
organization, the sole member of which is a private, not-for-profit corporation that owns and manages
health care organizations licensed in Hernando and Pasco counties which provide comprehensive
services to frail elders who reside in those counties, including hospice and palliative care.

The bill requires AHCA, in consultation with DOEA, to approve up to 150 initial enrollees in each newly
created PACE organization. This number of enrollees is consistent with the number approved in past
legislation for new PACE providers, which varied from 50 to 150 slots for new enrollees.

Before either PACE center can operate, the center must be approved by AHCA. Since the bill allows
two PACE centers in one area, the PACE centers must identify that there is a need and enough
potential participants for each PACE provider to be viable and submit documentation to AHCA that will
insure that neither provider will have to compete for the same recipients.

Normally, s. 430.707, F.S. governs contracts for long-term care services within community diversion
pilot project areas. The bill exempts s. 430.707, F.S. from application to both the PACE providers. The
biil also exempts the PACE providers from the requirements of health care service programs, which are
specified in ch. 641, F.S. These exemptions are also consistent with the previous legislation to approve
new PACE providers.

The bill is subject to federal approval of the applications to be a PACE site.

SECTION DIRECTORY:

Section 1:  Creates an unnumbered section of law, relating to the Program of All-inclusive Care for
the Elderly.

Section2:  Creates an unnumbered section of law, relating to the Program of All-inclusive Care for
the Elderly.

Section 3:  Provides for an effective date.

8. 430.707,F.S.

014

31 Agency for Health Care Administration analysis of HB 125, on file with Health Innovation Subcommittee staff. (3/9/13).
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ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

AHCA estimates the fiscal impact to AHCA for administration of the PACE application process
would be $72,128 for Fiscal Year 2013-2014.The estimate includes salary for one FTE and human
resource costs.*? The recurring impact is estimated to be $67,135.3% However, it is believed the

workload can be handled within existing agency resources.
Funding for the new PACE centers is subject to an appropriation.
FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

FISCAL COMMENTS:
None.

lil. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not Applicable. This bill does not appear to affect county or municipal governments.

2. Other:
None.

RULE-MAKING AUTHORITY:
None.

DRAFTING ISSUES OR OTHER COMMENTS:
None.

32 Agency for Health Care Administration analysis of HB 125, on file with Health Innovation Subcommittee staff. (3/9/13).
33 Agency for Health Care Administration analysis of HB 125, on file with Health Innovation Subcommittee staff. (3/9/13).

STORAGE NAME:

DATE:

PAGE: 6



IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 13, 2013, the Health Innovation Subcommittee adopted a strike-all amendment which removed
all references to Citrus county from the bill.
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FLORIDA H O U S E O F REPRESENTATIVES

CS/HB 125 2013

1 A bill to be entitled

2 An act relating to the Program of All-inclusive Care
3 for the Elderly; authorizing the Agency for Health

4 Care Administration to contract with certain

5 organizations to provide services under the federal
6 Program of All-inclusive Care for the Elderly in

7 Hernando and Pasco Counties; providing an exemption
8 from ch. 641, F.S., for the organizations;

9 authorizing, subject to appropriation, enrollment
10 sloté for the program in such counties; providing an
11 effective date.

12

13| Be It Enacted by the Legislature of the State of Florida:
14
15 Section 1. ©Notwithstanding s. 430.707, Florida Statutes,

16| and subject to federal approval of the application to be a site

17| for the Program of All-inclusive Care for the Elderly (PACE),

18| the Agency for Health Care Administration shall contract with

19| one not-for-profit organization that has more than 30 years'

20| experience as a licensed hospice and is currently a licensed

21} hospice serving individuals and families in Hernando and Pasco

22| Counties. This not~for—-profit organization shall provide PACE

23 services to frail elders who reside in Hernando and Pasco

24| Counties. The organization shall be exempt from the requirements

25] of chapter 641, Florida Statutes. The agency, in consultation

26| with the Department of Elderly Affairs and subject to an

27| appropriation, shall approve up to 150 initial enrollees in the

28| Program of All-inclusive Care for the Elderly established by
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CS/HB 125 2013

29! this organization to serve frail elders who reside in Hernando

30 and Pasco Counties.

31 Section 2. Notwithstanding s. 430.707, Florida Statutes,

32| and subject to federal approval of the application to be a site

33| for the Program of All-inclusive Care for the Elderly (PACE),

34| the Agency for Health Care Administration shall contract with

351 one private health care organization, the sole member of which

36| is a private, not-for-profit corporation that owns and manages

37| health care organizations licensed in Hernando and Pasco

38| Counties that provide comprehensive services, including hospice

39} and palliative care, to frail elders who reside in Hernando and

40 Pasco Counties. The organization shall be exempt from the

41| requirements of chapter 641, Florida Statutes. The agency, in

42| consultation with the Department of Elderly Affairs and subject

43| to an appropriation, shall approve up to 150 initial enrollees

44| 1in the Program of All-inclusive Care for the Elderly established

45| by this organization to serve frail elders who reside in

46 Hernando and Pasco Counties.

47 Section 3. This act shall take effect July 1, 2013.
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c081723Re COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 125 (2013)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (y/N)
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/O OBJECTION __(Y/N)
FAILED TO ADOPT __(Y/N)
WITHDRAWN __ (y/m)
OTHER

Committee/Subcommittee hearing bill: Health Care Appropriations
Subcommittee

Representative Smith offered the following:

Amendment (with title amendment)
Remove everything after the enacting clause and insert:

Section 1. Notwithstanding s. 430.707, Florida Statutes,

and subject to federal approval of the application to be a site

for the Program of All-inclusive Care for the Elderly (PACE),

the Agency for Health Care Administration shall contract with a

not-for-profit organization that has been jointly formed by a

lead agency that has been designated pursuant to s. 430.205,

Florida Statutes, and that is licensed as a nursing home

diversion program provider, and by a not-for-profit hospice

provider that has been licensed for more than 30 years to serve

individuals and families in Duval, St. Johns, Baker, and Nassau

Counties. The not-for-profit organization shall leverage

existing community-based care providers and healthcare

organizations to provide PACE services to frail elders who

reside in Duval, St. Johns, Baker, and Nassau Counties. The
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25
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27
28
29
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31
32
33
34
35
36
37
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c081723R e COMMITTEE/SUBCOMMITTEE AMENDMENT

, Bill No. CS/HB 125 (2013)
Amendment No. 1
organization is exempt from the requirements of chapter 641,

Florida Statutes. The agency, in consultation with the

Department of Elderly Affairs, and subject to an appropriation,

shall approve up to 300 initial enrollees in the PACE

established by this organization to serve frail elders who

reside in Duval, St. Johns, Baker, and Nassau Counties.

Section 2. Notwithstanding s. 430.707, Florida Statutes,

and subject to federal approval of the application to be a site

for the Program of All-inclusive Care for the Elderly (PACE),

the Agency for Health Care Administration shall contract with

one not-for-profit corporation with more than 30 years'

experience as a licensed hospice provider and currently licensed

as a hospice provider to serve individuals and families in

Alachua and Clay counties. This not-for-profit corporation shall

provide PACE services to frail elders who reside in Alachua and

Clay counties. The organization shall be exempt from the

regquirements of Chapter 641, Florida Statutes. The agency in

consultation with the Department of Elderly Affairs and subject

to an appropriation, shall approve up to 300 initial enrollees

in the Program of All-inclusive Care for the Elderly established

by this organization to serve frail elders who reside in Alachua

and Clay counties.

Section 3. Notwithstanding s. 430.707, Florida Statutes,

and subject to federal approval of the application to be a site

for the Program of All-inclusive Care for the Elderly (PACE),

the Agency for Health Care Administration shall contract with

one not-for-profit organization that has more than 25 years'

experience as a licensed hospice and is currently a licensed
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Bill No. CS/HB 125 (2013)
Amendment No. 1
hospice serving individuals and families in Hernando and Pasco

Counties. This not-for-profit organization shall provide PACE

gervices to frail elders who reside in Hernando and Pasco

Counties. The organization shall be exempt from the requirements

of chapter 641, Florida Statutes. The agency, in consultation

with the Department of Elderly Affairs and subject to an

appropriation, shall approve up to 150 initial enrollees in the

Program of All-inclusive Care for the Elderly established by

this organization to serve frail elders who reside in Hernando

and Pasco Counties.

Section 4. The Agency for Health Care Administration may

not issue additional contracts for the Program of All-inclusive

Care for the Elderly (PACE) projects until the statewide managed

long-term care program is re-procured or October 1, 2018,

whichever occurs first.

Section 5. Each Program of All-inclusive Care for the

Elderly (PACE) project approved after July 1, 2013, is subject

to the rate-setting and encounter data submission requirements

of . 409.983(3) and (4), Florida Statutes, and the enrollment

requirements of s. 409.979, Florida Statutes, notwithstanding

paragraph (1) (a) of that section.

Section 6. This act shall take effect July 1, 2013.

B I el i T I R T e e

TITLE AMENDMENT
Remove everything before the enacting clause and insert:

A bill to be entitled
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Bill No. CS/HB 125 (2013)
Amendment No. 1

77 An act relating to the Program of All-inclusive Care
78 for the Elderly; requiring the Agency for Health Care
79 Administration to contract with a certain organization
80 to provide services under the federal Program of All-
81 inclusive Care for the Elderly in Duval, St. Johns,

82 Baker, and Nassau Counties; providing an exemption

83 from ch. 641, Florida Statutes, for the organization;
84 authorizing, subject to appropriation, enrollment

85 slots for the program in such counties; requiring the
86 Agency for Health Care Administration to contract with
87 a certain not-for-profit corporation to provide

88 services under the federal Program of All-inclusive

89 Care for the Elderly in Alachua and Clay counties;

20 providing an exemption from ch. 641, Florida Statutes,
91 for the corporation; authorizing, subject to

92 appropriation, enrollment slots for the program in

93 suchlcounties; authorizing the Agency for Health Care
94 Administration to contract with a certain organization
95 to provide services under the federal Program of All-
96 inclusive Care for the Elderly in Hernando and Pasco
97 counties; providing an exemption from ch. 641,‘F.S.,
98 for the organization; authorizing, subject to

99 appropriation, enrollment slots for the program in

100 such counties; prohibiting the Agency for Health Care
101 Administration from issuing additional Program of All-
102 inclusive Care for the Elderly contracts under certain
103 circumstances; requiring Program of All-inclusive Care
104 for the Elderly projects approved after a specified
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105 date to be subject to certain rate-setting and
106 encounter data submission requirements; providing an
107 effective date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 817 Health Care Providers
SPONSOR(S): Gaetz
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Health Quality Subcommittee 12Y,0N Holt O'Callaghan ~

2) Health Care Appropriations Subcommittee Rodrigue@Pridgeon%‘/
1

3) Health & Human Services Committee

SUMMARY ANALYSIS

This bill creates section 456.0125, F.S., establishing the Standardized Credentials Collection and Verification
Program (program) within the Department of Health (DOH).

The bill contains the legislative intent for establishing the program and for designating an entity to act as a
repository for the core credentials data of health care practitioners. DOH is required to contract with one
designated credentials collections and verification entity (CCVE) to implement the program and ensure that
core credentials data is collected only once unless a correction, update, or modification to the data is required.
Additionally, the bill provides that DOH, health care entities, and health care practitioners must work
cooperatively to ensure the integrity and accuracy of the program.

Participation in the program is mandatory for health care practitioners; insurance companies operating in
accordance with chapter 624, F.S., that offer health insurance coverage under part Vi of chapter 627, F.S.;
health management organizations as defined in s. 641.19, F.S.; or any entity licensed under chapter 395, F.S.
The bill provides for specific reporting requirements by health care practitioners to the CCVE and provides for
disciplinary action for failure to meet those reporting requirements. The bill prohibits a health care entity from
requesting core credentials data directly from the health care practitioner.

The bill defines the following terms: “accredited” or “certified,” “core credentials data,” “credential” or
“credentialing,” “credentials collection and verification entity,” “health care entity,” “health care practitioner,”
“national accrediting organization,” “primary source verification,” “professional training,” and “specialty board
certification.” '

The bill provides DOH rulemaking authority to implement the provisions of the bill.

The bill has an indeterminate and significant fiscal impact to the Medical Quality Assurance Trust Fund within
DOH.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Present Situation

Standardized Credentials Collection and Verification

Currently, the Division of Medical Quality Assurance (MQA) within the Department of Health (DOH)
licenses and regulates medical doctors pursuant to ch. 458, F.S., and osteopathic physicians pursuant
to ch. 459, F.S. Proof of state licensure as a physician is one of several credentials health care entities
evaluate when deciding whether to grant staff appointments, reappointments, clinical privileges, etc., or
enter into other contractual relationships with physicians. Currently, MQA verifies licensure and
disciplinary history, but does not credential physicians.

Section 456.077, F.S., provides that citations may be issued when authorized by rule of the board" or
the DOH. Rules are promulgated by the board or DOH through the rulemaking process to identify
violations that may be resolved by citation, including fines or other penalties to be imposed.

CoreSTAT

In 1998, a credentialing collection and verification program, which became known as the CoreSTAT,
was created by legislative mandate to standardize the process for health care practitioners regulated by
MQA.2 However, on July 1, 2002, the legislative mandate was repealed and health care practitioners
were no longer required to report core credentials data to DOH.> By November 30, 2003, CoreSTAT
was disabled and subscribers were no longer able to access the collected practitioner data.*

The CoreSTAT program was developed in-house within the MQA Division and a work unit was
established to manage the program. The credentialing process initially included medical doctors,
osteopathic physicians, chiropractic physicians, and podiatric physicians, and allowed for the addition of
other health care practitioners. However, in 1999, CoreSTAT was expanded to include all health care
practitioners and required DOH to charge a fee to access the core credentials data.” Additionally, a
thirteen-member Credentials Verification Advisory Council was created to assist with the development
of guidelines for establishment of the standardized credentials verification program. In 2000, the
Credentials Verification Advisory Council was repealed.®

Contracted vendors were also solicited to implement the statutory requirements of the CoreSTAT
program. Over the four years it operated, the total cost of the CoreSTAT program was $14,712,566
and the total revenues collected for the program were $173,815. The CoreSTAT program was funded
by the MQéA Trust Fund.” Difficulty with implementing the system is believed to have been the reason
for repeal.

1«Board” is defined in s. 456.001(1), F.S.

2 Chapter 98-226, L.O.F.

3 Department of Health, Changes to CoreSTAT, available at: http://www.doh.state.fl.us/mqa/corestat/index.htm, (last visited on Mar.
14, 2013).

‘1d.

3 Chapter 99-397, L.O.F.

¢ Chapters 2000-318 and 2000-153, L.O.F.

" Department of Health bill analysis for amendment 373656 for SB 966, dated March 13, 2013, on file with the House Health Quality
Subcommittee staff.
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Credential Verification Entities in Florida

Currently, there are several credentialing entities utilized by health care facilities operating in Florida.

Reptrax

Reptrax is a web driven software service that aids in the credentialing and monitoring of sales/service
representatives in healthcare environments. It allows hospitals to enforce their policies throughout their
vendor community, and for vendors to maintain compliance with those policies. Reptrax has over
6,500 vendor companies. Reptrax does 100% of the document management.® Currently, there are 107
hospitals using Reptrax in Florida.™

Vendor Credentialing Service

Vendor Credentialing Service (VCS) is a third party credentialing provider. VCS is a web-based
credentialing and compliance management program. The program credentials representatives and
suppliers. The program can be deployed in a few hours and it is available to all hospitals at no cost.
The VCS program is used by leading healthcare institutions nationwide. VCS partners include Group
Purchasing Organizations (GPOs), multi-hospital systems, 1000+ bed hospitals, surgery centers,
physician offices and offsite medical offices. Additionally, the VCS program is supported by suppliers
nationwide and currently credentials thousands of suppliers and representatives.!” Currently, there are
15 hospitals using VCS in Florida.™

Vendormate

Vendormate links healthcare providers and suppliers to improve the decision making process related to
the selection of business partners and employees. Vendormate leverages its vendor credentialing
network to deliver software-as-a-service (SaaS) applications that give buyers and sellers increased
transparency and information control as a foundation for collaborative and strategic relationships.
Vendormate: manages vendor access and influence permissions, monitors sanction and financial
details, and credentials all levels including entities, directors, and representatives.™ Currently, there
are 30 hospitals using Vendormate in Florida."

Effects of Proposed Changes

The bill creates a new section of law within ch. 456, F.S., which contains the core licensure provisions
for health care practitioners regulated by DOH. The bill requires DOH to implement and administer the
Standardized Credentials Collection and Verification Program (program). The bill specifically requires
DOH to contract with an entity to act as a repository for the core licensure data of health care
practitioners and ensure that the information collected by an entity is requested only once of a health
care practitioner. The bill defines the “credentials collection and verification entity (CCVE)” to be an
organization controlled by a statewide association of Florida licensed physicians that has been in
existence since July 1, 2003.

The bill defines “health care practitioner” to mean any person licensed under: ch. 457, F.S.,
(acupuncture); ch. 458, F.S., (medicine); ch. 459, F.S., (osteopathic medicine); ch. 460, F.S.,
(chiropractic medicine); ch. 461, F.S., (podiatric medicine); ch. 462, F.S., (naturopathic medicine); ch.
463, F.S., (optometry); ch. 464, F.S., (nursing); ch. 465, F.S., (pharmacy); ch. 466, F.S., (dentistry and

® Reptrax, About Reptrax, available at: https://www.reptrax.com/ (last viewed March 25, 2013).
10 Hospital Vendor Credentialing, A directory, available at:

http://www.hospitalvendorcredentialing.com/state/statelist.cgi?state=Florida (last viewed March 25, 2013).
' Vendor Credentialing Service, About Us, available at: http://www.vesdatabase.com/index.php (last viewed March 25, 2013).

12
Supra fn 10.

13 Vendormate, Company: Overview, available at: http://vendormate.com/company_oview.html (last viewed March 25, 2013).

1 Supra fn 10.

STORAGE NAME: h0817b.HCAS.DOCX PAGE: 3

DATE: 3/28/2013



dental hygiene); ch. 467, F.S., (midwifery); parts |, II, IlIl, V, X, XIlI, and XIV of ch. 468, F.S., (speech-
language pathology and audiology, nursing home administration, occupational therapy, respiratory
therapy, dietetics and nutrition practice, athletic trainers, and orthotics, prosthetics, and pedorthics); ch.
478, F.S., (electrology or electrolysis); ch. 480, F.S., (massage therapy); parts lll and IV of ch. 483,
F.S., (clinical laboratory personnel or medical physics); ch. 484, F.S., (opticianry and hearing aid
specialists); ch. 486, F.S., (physical therapy); ch. 490, F.S., (psychology); and ch. 491, F.S.
(psychotherapy).™

The bill requires a health care practitioner to report all core credentials data to the CCVE and notify the
CCVE within 45 days after any correction, update, or modification is made to any core credentials data.
Core credentials data is defined to include the following verified primary source documents:
professional education, professional training, licensure, current Drug Enforcement Administration
certification, specialty board certification, Educational Commission for Foreign Medical Graduates
certification, and any final report of disciplinary action. If a licensee or a person applying for initial
licensure fails to report and update information to the CCVE, DOH may: refuse to issue a license, or
issue a citation and assess a fine pursuant to s. 456.077, F.S. Section 456.077, F.S., grants the board,
or DOH if there is no board, the authority to adopt rules to permit the issuance of citations.

The bill specifies that the following must participate in the program: a health care practitioner, an
insurance company operating under the Florida Insurance Code that offers health insurance coverage
under part VI of ch. 627, F.S., a health maintenance organization (HMO), a hospital, an ambulatory
surgical center, or a mobile surgical facility. Moreover, the bill defines “health care entity,” to include:
¢ a health care facility licensed by ch. 395, F.S., which includes a hospital, ambulatory surgical
center, or mobile surgical facility;
an accredited medical school in the state; or
an entity licensed by the Department of Insurance as a:
o prepaid health plan;
o HMO;oor
o An insurer that provides coverage for health care services through a network of health
care providers or similar organizations licensed under chapters 627 (Insurance Rates
and Contracts), 636 (Prepaid Limited and Discount Medical Plans), 641 (Health Care
Service Programs) or 651 (Continuing Care Contracts).

The bill provides that a health care entity must use the CCVE to obtain core credentials data, to include
corrections, updates, and modifications to the data, about any heaith care practitioner who may be
considered for or renewing their membership, privileges, or participation with any plan or program
operated by a health care entity. The bill provides that a health care entity may not request core
credential data from the health care practitioner. The effect of the aforementioned prohibition is
unclear, since the DOH has no legal oversight of a health care entity as defined by the bill.

The bill defines the following terms: “accredited” or “certified,” “core credentials data,” “credential” or
“credentialing,” “credentials collection and verification entity,” “health care entity,” “health care
practitioner,” “national accrediting organization,” “primary source verification,” “professional training,”
and “specialty board certification.”

The bill provides the DOH with the necessary éuthority to adopt rules to develop and implement the
program.

B. SECTION DIRECTORY:

Section 1. Creates s. 456.0125, F.S., relating to Standardized Credentials Collection and Verification
program for health care providers.
Section 2. Provides an effective date of July 1, 2013.

15 Section 456.001(4), F.S.
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Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill creates a ground for disciplinary action for licensed health care practitioners. Based on
current practices, fines assessed through citations would be deposited in the Medical Quality
Assurance Trust Fund. The amount of potential revenues from fines that may be collected is
unknown.

2. Expenditures:

The fiscal impact is indeterminate and significant related to the cost of the contract with the CCVE
and department resources necessary to implement and administer the program.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Health care entities and health care practitioners would be required to participate in the CCVE program.
The fiscal impact on the private sector is indeterminate and significant.

D. FISCAL COMMENTS:
None.

ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision: .
Not applicable. This bill does not appear to affect county of municipal governments.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
The bill provides DOH with sufficient rulemaking authority to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

On line 71 of the bill, the reference to the “Department of Insurance” is outdated, and should be
changed to reflect the proper reference to the “Office of Insurance Regulation.”

On line 111 of the bill, the bill references the term “licensee,” which is undefined in the newly created
section of law. However, this term is defined in s. 456.001(6), F.S., to mean any person or entity issued
a permit, registration, certificate, or license, including a provisional license by DOH. The bill defines the
term “health care practitioner” pursuant to s. 456.001(4), F.S., which is narrower in scope than the

STORAGE NAME: h0817b.HCAS.DOCX PAGE: 5
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definition of “licensee.” It is unclear if the intent is to capture the entire population of individuals who
receive a license issued by DOH or just licensed health care practitioners.

Line 112 of the bill states that the licensee or person must “report” and “update information,” but does
not specify to whom the licensee must report or what information is to be updated. It may be more
appropriate to utilize the defined terms of the bill to require reporting to the “CCVE” and update “core
credentials data.”

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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1 A bill to be entitled

2 An act relating to health care providers; creating s.

3 456.0125, F.S.; providing legislative intent;

4 providing definitions; creating the Standardized

5 Credentials Collection and Verification program for

6 health care providers; providing procedures and

7 requirements with respect to the program; authorizing

8 the Department of Health to adopt rules to develop and

9 implement the program; providing an effective date.
10
11 WHEREAS, the Legislature recognizes that an efficient and

12| effective health care practitioner credentialing program helps
13| ensure access to quality health care and the demand for health
14| care practitioner credentialing activities has increased as a

15| result of health care reform and recent changes affecting the

16| delivery of and reimbursement for health care, and

17 WHEREAS, the resulting duplication of health care

18| practitioner credentialing activities is costly and cumbersome
19| for both the practitioner and the entity granting practice

201 privileges, NOW, THEREFORE,

21 ‘
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Section 456.0125) Florida Statutes, is created
25| to read:

26 456.0125 Standardized Credentials Collection and

27| Verification Program for health care providers.—

28 (1) It is the intent of the Legislature to establish the
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29| Standardized Credentials Collection and Verification program and

30| designate an entity to act as a repository for the core

31| credentials data of health care practitioners and ensure that

32 this information is collected only once unless a correction,

33| update, or modification to the data is required. The Legislature

34 further intends that the credentials collection and verification

35] entity, the department, and health care practitioners work

36| cooperatively to ensure the integrity and accuracy of the

37| program. A health care practitioner as defined in s. 456.001(4),

38| an insurance company operating in accordance with chapter 624

39] that offers health insurance coverage under part VI of chapter

40 627, a health maintenance organization as defined in s.

41 641.19(12), or an entity licensed under chapter 395 must

42| participate in the program.

43 (2) As used in this section, the term:

44 (a) "Accredited" or "certified" means approved by a

45| national accrediting organization as defined in paragraph (qg),

46 or other nationally recognized and accepted organization

47| authorized by the department to assess and certify a credentials

48 collection and verification program, or another entity or

49| organization that verifies the credentials of a health care

50 practitioner.

51 (b) "Core credentials data" means data that is verified by

521 a primary source as described in paragraph (h) and includes

53| professional education, professional training, licensure,

54| current Drug Enforcement Administration certification, specialty

55| board certification, Educational Commission for Foreign Medical

56| Graduates certification, and final disciplinary action reported
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57| pursuant to s. 456.039(1)(a)8. or s. 456.0391(1) (a)8.

58 (c) "Credential" or "credentialing" means the process by

59 which the gualifications of a licensed health care practitioner

60| or an applicant for licensure as a health care provider are

6l assessed and verified.

62 (d) "Credentials collection and verification entity"” or

63 "CCVE" means an organization controlled by a statewide

64| association of physicians licensed pursuant to chapter 458 or

65 chapter 459 that has been in existence since July 1, 2003, and

66] was selected by the department to collect and store

67 credentialing data, documents, and information.

68 (e} "Health care entity" means:

69 1. A health care facility licensed pursuant to chapter

70 395;

71 2. An entity licensed by the Department of Insurance as a

72| prepaid health care plan, a health maintenance organization, or

73| an insurer that provides coverage for health care services

74 through a network of health care providers or similar

75| organizations licensed under chapter 627, chapter 636, chapter

76 641, or chapter 651; or

77 3. An accredited medical school in the state.

78 (f) "Health care practitioner" means a person licensed or,

79| for credentialing purposes only, a person applying for licensure

80| as a health care practitioner as defined in s. 456.001(4).

81 {(g) "National accrediting organization" means an

82| organization that awards accreditation or certification to

83| hospitals, managed care organizations, credentials collection

84 and verification entities, or other health care entities,
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85 including, but not limited to, the Joint Commission, the

86| American Accreditation HealthCare Commission {(URAC), and the

87 National Committee for Quality Assurance (NCQA).

88 (h) "Primary source verification" means verification of

89| professional qualifications based on evidence obtained directly

90| from the issuing source of the applicable qualification, any

91] other source deemed as a primary source for verification by the

92| department, or an accrediting organization as defined in

93| paragraph (g) approved by the department.

94 (i) "Professional training"” means any internship,

95| residency, or fellowship related to the profession for which the

96| health care practitioner is licensed or seeking licensure.

97 (j) "Specialty board certification" means certification in

98| a specialty issued by a specialty board that is recognized by a

99! board as defined in s. 456.001(1) and that regulates the

100| profession for which the health care practitioner is licensed or

101} seeking licensure.

102 (3) The Standardized Credentials Collection and

103} Verification program is established and shall be administered by

104 the department, as follows:

105 (a) Each health care practitioner shall report all core

106| credentials data to the CCVE and notify the CCVE within 45 days

107 after any corrections, updates, or modifications are made to the

108} core credentials data. Failure to report and update information

109| as required under this paragraph constitutes a ground for

110| disciplinary action under the respective licensing chapter and

111 s. 456.072(1) (k). If a licensee or person applying for initial

112| licensure fails to report and update information as required
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113] under this paragraph, the department or board, as appropriate,

114| may:
115 1. For a person applying for initial licensure, refuse to

116 issue a license.

117 2. For a licensee, issue a citation pursuant to s. 456.077

118 and assess a fine, as determined by rule by the board or

119] department.
120 (b) The department:
121 1. Shall contract with one CCVE to collect and store

122 credentialing data, documents, and information. When authorized

123| by a health care practitioner, the department shall furnish such

124 data, documents, and information to a designated health care

125 entity. The CCVE must be fully accredited or certified by a

126} national accrediting organization. If a CCVE fails to maintain

127 full accreditation or certification or provide data authorized

128 by a health care practitioner, the department may terminate the

129 contract with the CCVE.

130 2. Shall require the CCVE to maintain liability insurance

131 sufficient to meet the certification or accreditation

132 requirements established under this section.

133 3. S8hall develop standardized forms on which a health care

134| practitioner may initially report and authorize the release of

135 core credentials data and subsequently report corrections,

136} updates, and modifications to that data.

137 4, May designate by rule additional elements of the core

138| credentials data required under this section.

139 (c) The CCVE shall:

140 1. Maintain a complete current file of applicable core
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141 credentials data on each health care practitioner.

142 2. 1If authorized by the health care practitioner, release

143| the core credentials data and any corrections, updates, and

144 modifications to the data that are otherwise confidential or

145 exempt from the provisions of s. 119.07(1) and s. 24(a), Art. I

146| of the State Constitution to a health care entity.

147 (d) A health care entity:

148 1. Shall use the CCVE to obtain core credentials data,

1491 including corrections, updates, and modifications to the data,

150| about any health care practitioner considered for or renewing

151| membership in, privileges with, or participation in any plan or

152 program with the health care entity.

153 2. May not request core credentials data from the health

154 care practitioner.

155 (4) This section may not restrict the authority of a

156 health care entity to credential, approve, or deny an

157 application for hospital staff membership, clinical privileges,

158 or participation in a managed care network.

159 {5) A health care entity may rely upon any data that has

160 been verified by the CCVE to meet the primary source

161| wverification requirements of a national accrediting

162 orgahization.

163 (6) The department shall adopt rules necessary to develop

164 and implement the program established under this section.

165 Section 2. This act shall take effect July 1, 2013.
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c186239Ee COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 817 (2013)
Amendment No. strike all

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (¥/N)
ADOPTED AS AMENDED __ (y/N)
ADOPTED W/O OBJECTION _ (y/N)
FAILED TO ADOPT __ (y/N)
WITHDRAWN __ (y/m)
OTHER

Committee/Subcommittee hearing bill: Health Care Appropriations
Subcommittee

Representative Gaetz offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:
Be It Enacted by the Legislature of the State of Florida:

Section 1. An act relating to health care.—

(1) The Department of Health shall convene a study group

to evaluate the need for a statewide primary source verification

repository for the core credentials data of health

practitioners.

(2) The study group shall perform an assessment to

evaluate the need for a statewide primary source verification

repository for the core credentials data of health

practitioners. The assessment shall address factors including,

but not limited to, potential costs, timelines for

implementation, procurement options, and the impact on the

private sector. The study group shall submit recommendations to
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the Governor, the President of the Senate, and the Speaker of

the House of Representatives by July 1, 2014.

Section 2. This act shall take effect July 1, 2013.

TITLE AMENDMENT
Remove everything before the enacting clause and insert:
A bill to be entitled

An act relating to health care; requiring the Department of
Health to convene a study group to evaluate the need for a
statewide repository for the core credentials data of health
practitioners; providing requirements for the study group;
requiring the study group to submit recommendations to the

Governor and Legislature; providing an effective date.

WHEREAS, the Legislature recognizes that an efficient and
effective health care practitioner credentialing program helps
ensure access to quality health care and the demand for health
care practitioner credentialing activities has increased as a
result of health care reform and recent changes affecting the
delivéry of and reimbursement for health care, and

WHEREAS, the resulting duplication of health care
practitioner credentialing activities is costly and cumbersome
for both the practitioner and the entity granting practice

privileges, NOW, THEREFORE,
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