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PRESENTATION TO LEGISLATURE 9-25-13 v12 FULL

Good afternoon Madame Chair and members of the committee.
Thank you for the opportunity to attend and speak to you on a subject of great
importance to the State’s dependency system.

| am at home in a courtroom, however | am a fish out of water in this setting, so please
forgive the fact that | will be relying on notes.

I am here as an individual judge with a message and a suggestion.

| don't speak for the court system.

My comments are not intended as a negative commentary on the Secretary of the
Department of Children and Families or the Department.

The Secretary must operate within the same legal framework that | must operate in.

| want to give you a little information about myself so hopefully you will recognize that |
have the mileage and experience to give my comments some weight.

| am a circuit judge in the 19" Circuit, the sole dependency judge, and the Unified
Family Court Judge in St. Lucie County.

I have been a judge for 23 years and have handled every type of circuit court case, and
have sat in all 4 of our counties.

| am the model dependency court judge for the circuit.

| am a member of the Statewide DCIP, and I've taught at the Florida Judicial College.

| have 707 children.
| say that they are mine because as a judge | have the responsibility for them as though

they were my own.
In dependency the judge has the responsibility for the overall safety and well-being of

each child.

There is nothing in human endeavors that is perfect,
yet this is the field where it must be.
That is why it is critical that everyone do their jobs, and do them in a way that is the best

that can be done.

If that happens the risk gets as close to zero as humanly possible.

If not, we can harm that child, destroy the family, or end up with a dead child.
The magnitude of this is incredibly stressful.

| am here to describe for you how broken the dependency system is in Florida and then

suggest to you a pathway to fixing it.
| will not be giving you any statistics, as we know statistics can say whatever we would

like them to say.
Instead | am going to put a face to the problem.

From my vantage point there are three major problems with our dependency system:



1. Noone is in charge. The current system is so fragmented that the Secretary
cannot achieve the goals mandated by the Legislature.

2. The provision of services is often woefully inadequate, often creating the
illusion of helping.

3. And there is a cycle of tragedy - In the 33 years I've lived in Florida, | have
observed the repetitive cycle of child injuries, disappearances and deaths and
the resulting well-intentioned changes to the system that never cure the
problems.

Due to time limitations | am going to provide you with just a small fraction of what | have
observed and experienced.

1. FRAGMENTATION

Judges see the pieces of the dependency system come together and see how well they
work or don't work.

And | submit to you that the system in Florida does not and cannot function effectively.

Our dependency system gives the secretary of the department a mandate —
drive from point A to B in the safest, straightest, shortest line, and in the least amount of
time, but it doesn’t give the Secretary the ability to carry out the mandate.

There is no one person who is in charge of this fragmented system.

e The Secretary controls Investigations — but not in every county, since some use
the sheriff's office.

e The Secretary controls the attorneys who prosecute the cases for the
Department — but not in every county since some counties use the Office of the
Attorney General.

e The Secretary doesn’t control the case managers — the CBCs control the case
managers or subcontract it to another entity.

e The Secretary doesn’t control adoptions — the CBCs control adoptions or
subcontract it to another entity.

e The Secretary doesn'’t control the CBCs — the former Secretary was clearly
advised that he could not interfere in how the CBCs are run.

e The Secretary doesn’t control the provision of services — that is contracted out to
the managing entities, and they further contract out for services.

So if there is a problem with case management, adoptions or services and the
Secretary wants to act — he or she has to ask the CBC (or managing entity) to make a
change and hope that it does.

Further, in most cases the CBC would have to be willing to ask the subcontractors to
act, and then the subcontractor would have to be willing to act.
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If any of these private entities didn't act, the Secretary can'’t simply retrain the person or
fire the person involved, or effectively and efficiently solve the problem.

The Secretary is left to either terminate the CBC’s contract on an emergency basis and
immediately place another CBC in charge, or notify the CBC that their contact will not
be renewed and place the contract out for bid.

If | need to compel an action by case management, or adoptions, or the managing
entity, my options are limited.

If | enter an order and there is no compliance, | can pursue contempt against the
Department.

There is no point in my doing that.

| would be holding the Secretary accountable for actions that are in most situations
essentially beyond the Secretary’s control.

I'm a simple fellow and | like analogies -
This is the equivalent of putting the Secretary in the driver’s seat of a car,
he or she has a steering wheel that controls the left front wheel,
the CBC is in the front passenger seat with a steering wheel that controls the right front
wheel,
the managing entity is in the rear seat with a steering wheel that controls 1 rear wheel,
the private entities that regulate foster care have the steering wheel that controls the
other rear wheel,
and we tell the secretary to drive that straight route | described.

e [t can’t be done,
And | can sit in court in my supervisory role and tell the Department to drive straight,
and the secretary can ask the CBC to do that, but can't tell the CBC, Managing entity, or
foster care to drive straight in unison.

The bottom line is that there is no vertical control over the system.

One might counter and say “well the secretary can end a contract, or change the CBC.”
Let's look at what that means in reality.

Due to major problems and the failure of the CBC to cure them upon the demands of
the Department, the 19" Circuit has been and is still going through a CBC change.
This process started in March 2012 and still has not come to conclusion.

I will briefly outline for you what I've experienced, what generated the need for the CBC
change, and what a CBC change looks like.
| entered the dependency division in St. Lucie County in January of last year.

Our CBC contracted out the provision of case management and adoption services to 2

other companies.
The county your case is in determines which entity provides case management.

The adoptions entity covers the whole circuit.



| had significant problems with case management and adoptions when | was in
Okeechobee County, but they paled in comparison to the problems in SLCo.

From day one | continually had to order the department to perform the most
fundamental tasks of safe and effective case management.

The first week of March 2012 | met with the program director of the case management
entity for SLCo.

| outlined all the problems | was experiencing.

| followed it with an email.

There was no positive change, and some things worsened.

In mid-April 2012 | had a hearing in a case where the child’s parent’s rights have been
terminated and he was placed in a therapeutic foster placement in Lake City.

The distance was too great to transport him to court for the hearing.

| had a report that recited how well this child was doing.

Between that report, and the case manager’s testimony, the data | had was that the
child was seventeen, on one psychotropic medication, was getting straight A’s in high
school, and couldn’t wait to graduate to go to college.

| called that child from the courtroom.

What | found was the child was on two psychotropic medications, he was failing every
subject in school, he was at risk at not graduating, and he had never had the desire to

go to college.
As a result of this case | dug even deeper into the problems with case management.

What | found was the wholesale failure of case management.
| am limiting the number of my examples due to time limitations.
In fact the number of examples is staggering.

e Case managers were not obtaining services for parents or children, or even
recognizing the need. This failure included necessary counseling, tutoring,
medical and dental care for children.

e Case managers tested for drug use on a ridiculously inadequate schedule.

There was a greater chance of winning the lottery than catching drug use. One

case manager allowed the parent to pick the days she wanted to test, thereby

giving the parent an ability to use drugs at will without fear of being caught. And
that was after | discussed the need for effective drug testing at least twice before
with that case manager.

Reports were substantially inaccurate or untrue.

Lying or deception in court.

Case managers (“CMs”) not talking to teachers.

CMs not taking to out of town case managers.

CMs not talking to the guardian ad litem.

CMs not taking to therapists.

Failing to talk to children at home visits.
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Placing children in homes without conducting a safety check or home study.
One experienced case manager knew that a child was staying out of the circuit
with a parent that was not permitted to have unsupervised access, with another
adult in the home who had a criminal record and who had been forbidden to
supervise the parent'’s visits. The CM left the child there for the entire summer.
Moving children without regard to the repetitive trauma that it caused.

Placing children without giving priority to locations that would prevent moving
schools, thus disrupting their education.

Recommending case closure with parents where there was still a question of
whether the risks had been resolved. This often occurred with parents who had
not been adequately supervised or drug tested to know if the problems and risks
were actually resolved. Often upon closer examination they were not.

One CM recommended reunification and case closure with a parent who had an
extremely volatile temper and refused to do tasks ordered by the court. This
parent would blow up at the case manager and guardian in the hall of the
courthouse and outside the courthouse at almost every hearing in the presence
of the young child, and this same CM testified that the parent had made a threat
to kill everyone in the courtroom if the case had not turned out to his liking.

Case managers having the attitude that if the family or child was placed out of
county, it was someone else's responsibility and problem.

Case managers and supervisors signing off on reports they could not possibly
have read because the errors in them were so glaring.

Case managers and supervisors who didn’t prepare for hearings and trials. This
created substantial risk that critical facts would be omitted, and wasted an
enormous amount of court time. Often case managers didn’t know the facts
concerning their children and families. Case managers and supervisors covered
each other’'s hearings and didn’t know the cases.

I've had case managers who make up information when they don’t have the
factual information — they fill in the blanks. | recently had a case manager who
testified in a hearing and it appeared she was filing in the blanks. This was a
seasoned case manager. | questioned her on her testimony, and as | pressed
her for details, she finally stated in exasperation “| don’t know anything about this
case, | just got it this morning.” The hearing was on whether | should authorize a
young child to travel out of the state.

Case managers who did not file judicial reviews for hearings, or filed them
directly before the hearing, or even at the hearing, violating the time requirement
under the rule. The hearings had to be continued delaying permanency and
delaying the court’s ability to address any problems.

| held many judicial reviews that lasted 90 minutes to 2 hours and at the end of
those review hearings determined that the judicial review filed by the CM was not
based on the case plan that had been adopted by the court. The result was a
complete waste of time and a case that needed to be rescheduled further filling
my docket.

| had one case manager who on multiple occasions failed to file judicial reviews
in his cases, or filed them late, each time resulting in a continuance, causing
delay, delay in permanency and wasted time. Not long after | entered an order in
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one of his cases documenting this, and finding that he lied to me in court, our
CBC promoted him to the position of supervisor.

¢ In one case | had a hearing on a motion to move 2 young children from an
adoptive placement. | found that the children were placed in a foster home
where they were suffering from neglect and from mental abuse. Approximately 2
%2 months later | learned that the CBC and adoptions provider left another foster
child in that same home after my order was entered.

e | recently had a hearing with a case manager with 20 years’ experience. For
almost 2 years she has been permitting unsupervised contact between a father
and son. She didn't tell her supervisor and she didn’'t know that there was a
statutory prohibition on contact due to his conviction for a violent felony. Any
contact required a court order. She had no idea this was a problem and when it
surfaced in court didn't seem to absorb the magnitude of the problem.

» | recently had a hearing with a supervisor that routinely signed off on paperwork
that could not have been proof read since it had such glaring errors. | entered an
order that | will no longer accept reports or paperwork signed by her. Her
testimony in hearings and trials was so lacking, and so unprepared that the
Department’s cases suffered as a result. | believe that CLS determined that will
no longer call her as a witness.

o If the location of a known parent is unknown a “diligent search” needs to be done
to try and locate them. Diligent search is an oxymoron in SLC. | inherited cases
where the case was open for a year or more, and there was no search started. |
had cases where searches were ordered multiple times over a 6 month time
frame or longer, and no search was done. Keep in mind that in these cases that
the case manager knows essentially from the beginning if there is a parent
missing and the search doesn’t require a court order. In exasperation | ordered
the department to come in and give me a detailed timeline for when one would
be concluded in one of the cases. Counsel for the CBC came in. The supervisor
couldn’t give me any time deadline, and the attorney for the CBC refused to limit
the CBC to any deadline.

Almost all of that creates risk for a child.

A great deal of it prevents me from having important data, or gives me wrong
information.

All of it delays permanency.

It delays provision of services for children and families.

If any of the problems on that list sound familiar it should.
Many of these things were the problems recognized in the NUBIA report as factors that
created the risk that ultimately caused the death of one child and the severe injury to

another.

Problems identified in that report that were found to have created risk to that
child were commonplace in dependency in St. Lucie County, almost 2 years after
the report was issued.

| issued orders to the department, and the case managers ignored them.
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| issued orders to the case managers and they ignored them.
I issued orders to the supervisors and they ignored them.

In order to address this | held countless meetings.
| entered countless orders documenting the problems.

| began reporting the problems to the Department and the CBC in March 2012.
| sent copies of most orders to the administration at the CBC.

The Department notified the CBC that they were being placed under a corrective action
plan on August 31, 2012, a little more than 5 months after | began reporting the

problems.
In January of this year when our circuit switched regions within the Department, | used

the opportunity to provide Secretary Wilkins with a letter to bring him up to speed
personally, and sent him copies of the primary e-mails and orders on the issues.
| estimate that group of materials amounted to over 400 pages.

While this process of dealing with the problems existed, rather than recognizing and
taking ownership of the problems, the reaction by the CBC was to push back.

First there was an apparent attempt to get me removed from the Dependency division
since | was driving this process.

Then the CBC claimed the problems only existed in a handful of cases in spite of the
evidence to the contrary.

The CBC terminated the subcontract for case management and pulled it in house.
There was no improvement.

The CBC was notified on March 13" of this year that their contract would not be
renewed. (My only criticism — in the face of all the documented problems | was very
surprised by the tepid content of the letter.)

The Managing Attorney for CLS, the Regional Director for CLS, and the individual
attorneys for CLS documented the very significant problems that created very significant
risks for families, as well as complete failures to serve the children and the families.

Throughout this process | struggled to maintain the safety of the children as well as
trying to get effective services for the children and their parents.
By June of this year, | was witnessing the collapse of case management.

Many of the most problematic case managers are gone, but not all.

Cases are being switched between case managers and supervisors at a dizzying pace.
It is not uncommon to see a case switch between managers and supervisors from one
hearing to the next in a very short period.

Statistically each switch in case managers has a substantial negative impact on the
likelihood of reunification.



For some time now trials often consist of a case manager or supervisor with minimal
involvement in, and knowledge of the case testifying by reading off records.
The quality of the evidence has suffered.

Approximately 2 months ago | asked the Department to put one of its own employees
into our CBC to try to stabilize the situation.

The regional director for the Department did that and it has caused some improvement
and some stability.

But the problems are far from cured.

It is now September of 2013, approximately 18 months after this process began.

We still do not have a contract with a new CBC.

This does not appear to be as a result of any fault on the part of the Department.

We will have a new CBC on November 1, 20 months after the process started.

| have had very positive interactions with the new CBC and will work cooperatively with
them, however that does not change my position on the dysfunctional nature of the

system.

This also had a tremendous impact on the dockets.

Beginning last spring | started working 6 % to 7 days per week to try to keep up with my
routine work and to be able to enter the orders needed to document what was occurring
in the cases. That extra work and wasted court time put me significantly behind. I've
continued to work that same schedule, trying to become current on the many final
judgments that need to be entered.

Court started and starts most days at 8:15 AM, and has gone as late as 9 PM.

Each time a judicial review or a disposition could not be held it had to be rescheduled.
Each time | could not reach permanency and close a case, it had to be continued and
drawn out.

That filled up my docket and the magistrate’s docket and delayed permanency for
children and families.

Instead of being able to work with these families in court every 3 months as | should be
doing, the magistrate and | only see the cases every 5 or 6 months.

Thus, now if a matter becomes a problem, there is delay in hearing the issue.

Things that could be handled with more frequent hearings with prepared case managers
have now become emergencies. On top of the regular work, since January 1% | have
had requests for over 210 emergency and priority hearings.

Due to time limitations today, | have not discussed the problems experienced with
adoptions. They were significant enough that | had to stop adoptions last November.
When | held a meeting to address the issues in June of this year, | found that none of
the problem cases | described in detail and sent to the adoptions entity had been
addressed. There were problems that created risk for children, and delayed adoptions.



| have not included the significant problems one encounters when trying to get
supervision or services for a parent or child when they live in another judicial circuit

under a different CBC.

| have also not included the problems with the Secretary’s lack of control over foster
care licensing.

So while the Department has the ability to terminate a contract, this is what it looks like
in practice, and the risk it creates while all this is happening.

The Legislature has a reasonable expectation that the Secretary and the Department
will provide safe, effective care and services for the children, and gives the Secretary
the mandate to drive that car, however there is no way to meet that mandate.

There is no one who has full vertical control of the dependency process under this
fragmented system.

2. PROVISION OF SERVICES

If a child or family lives in one of the major metropolitan areas in the state they have
available to them a significant array of services. But those areas constitute a very small
percentage of the State of Florida.

We have a managing entity that is essentially independent of the Secretary and the
Department. They govern the provision of services in terms of quantity, quality and to
an extent availability. They have a contract with the Department but are not run by the
Department. This adds another layer of fragmentation.

We have significant problems with

availability of services

delays in starting services

quality of services

the skill level of those who provide services

the quantity, frequency, and scope of services

the lack of inpatient services

reports that are unreadable or that give no meaningful data
evaluations for substance abuse, mental health, anger management and batters
programs that often are based only on self-reporting which is inherently
unreliable

® @ o ¢ © o o o

Some examples of the problems:

e Most of the mental health evaluations and treatment are not performed by
psychologists or psychiatrists. Most often they are provided by social workers.
Very often they are provided by social workers who are not licensed. Some of
those social workers have testified in court. When questioned some have told



me that they have remained as interns for as long as 12 years. The extent of
their supervision by the licensed social worker in the office is an after-the-fact
review of files one time per week.

Very often | have children who have been sexually abused or sexually acting out
being treated by individuals who don’t have the necessary training and
experience in dealing with young children who have that problem.

| have parents who are addicted to various controlled substances, including
parents who crush and inject Oxycodone or Roxicodone into their blood stream.
When | was in adult drug court in St. Lucie County we would have drug users
and addicts for no less than one year, and often for up to two years.

They would receive counseling that included inpatient residential services,
intensive outpatient services, and weekly group and individual counseling
sessions.

When | see parents in the same circumstances in the dependency division |
receive evaluations for counseling services that usually include
recommendations such as 14 group sessions and 4 individual sessions.

There is no way on God’s green earth that these parents are truly going to be
cured of their addiction with those limited services.

Very often there is such a scarcity of treatment beds or intensive outpatient
services that parents are required to call the service provider on a daily basis to
find out if there is space available for them. If they do not call they are put at the
end of the line.

For many of these parents if they were that responsible to be able to do that they
wouldn’t be in the dependency court system to begin with.

| recently entered a judgment in a case involving a parent who was addicted to
opiates, went for an evaluation, and was told to call repeatedly for bed space.
This parent miraculously did call, space was available, she went back to the
provider, who then told her she couldn’t enter because she had to go through
detox for the opiates first. This was months after the evaluation at which that
information should have been provided. The parent slipped further into drug use,
and the dependency case turned into a termination of parental rights.

When | sat in Okeechobee County | could only get parents drug tested on certain
days of the week because the drug lab was not open every weekday. The result
was missed opportunities to either catch parents in drug usage or to document
they are succeeding in drug treatment.

On many occasions | will order counseling or evaluation for a child. And then
they wait. Sometimes the wait was for months. Other times the case manager
never makes the referral. Once the evaluation occurs, if the child needs mental
health counseling, it can be yet another wait for the first session to begin. Very
often the children are counseled at school, removing them from classes. This is
in and of itself a problem since many of my children struggle in school. Once
counseling services are underway, it is not uncommon to find out that the
therapist has quit. It is then another wait for scheduling for the child to continue
with counseling, however, the child has to again relive all the trauma recounting
the history with the therapist and developing a new therapeutic relationship. |

10



have had cases where children have had to go through this three times. This
same situation exists for the parents.

The result of this is that often we create the illusion of a cure.

We provide inadequate case management, we provide inadequate mental health and
substance abuse services, the parents technically comply with the terms of their case
plan, and we wish them good luck.

It is not uncommon to see families end up in the dependency system for the second or
third time, very often with the exact same allegations.

Each time this happens where it is determined that the conduct actually occurred again,
the child has been through purgatory a second or third time and then gets traumatized
all over again by potential removal or the mere trip through the dependency process.

CLS and | have not had a very good start with the managing entity.

The director had a meeting that | attended in January of this year.

| pointed out all the problems that | was experiencing and did not receive any response.
A meeting was held in the first week of April where the director of the managing entity
met with me, the magistrate, CLS, RCC and GAL to get input.

At the end the director stated she would be back for an additional meeting to address
what progress was being made and to keep the dialog open.

We never heard further.

At the DCF summit at the end of August, the director met with our circuit group and
gave the same presentation that she gave us at the beginning of April.

It was so non-specific, it is unclear if any of the problems | voiced will be addressed.

3. THE CYCLE OF TRAGEDY

During the 33 years I've lived in Florida, | have observed the repetitive cycle of child
injuries, disappearances and deaths and the resulting well-intentioned changes to the
system that never cure the problems.

The problem of missing, injured and dead children has been a recurring theme.
Each time it happens there are well-intentioned fixes.
But the fixes don't stop the problem.

So it is like a slow Ferris wheel.
Each time seat #1 gets to the top, there is a disappearance or death, and the cycle

repeats.
It's like having a 1957 sedan with 200,000 miles on it and the brakes fail and someone

dies.
The brakes get replaced, the car is repainted, but it is still the 57 sedan with 200,000

miles.
Then a wheel bearing fails on the highway and someone dies.
And the bearing is replaced, and the car repainted, but it is the same 57 sedan with

200,000 miles.
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In spite of the good intentions, and the belief in the fixes, the problems keep resurfacing,
often the same ones from the last time.

The perfect example is St. Lucie County dependency in January 2012, where |
experienced some of the same failings that were condemned in the Nubia report issued

almost 2 years earlier.

Something fundamental in the structure is wrong.

We can't have a system that works in some counties or circuits but not others, or one
that doesn't give the secretary the ability to act vertically to resolve problems.

4. THE RECOMMENDATION

Let's assume for the sake of argument that the system works well in half the state and

not the other half.
What do we tell the children and families in the circuits that have the problems I've

outlined?
Do we say we are sorry that they didn't live in one of the other circuits when they

abused, neglected, or abandoned their child?
Do we tell them that life is not equitable and they will need to do the best they can?

A governmental system must be equitable.
Core government services should not depend on where in the state a child lives.

I've been watching as the system harms the very children and families it is supposed to

protect.
This could have been dealt with more effectively and quickly in an integrated system

where there is one person in charge vertically from top to bottom.

For the majority of the children | see, their life is at a point where we are their last
chance. If we get it wrong that’s it for them.

Now we get to my Recommendation:

| am recommending that the Legislature establish and fund a blue ribbon commission to
study the dependency system in Florida, the 49 other states, and the District of
Columbia, along with systems proposed by child welfare research organizations and

academics.

The mandate should be to identify the best dependency system available to replace the
one we have, or if it is determined that Florida’s is the best, to make a comprehensive
recommendation for a robust, effective structural repair for the system that solves all the

_issues I've raised, and any others.
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| respectfully suggest that this can’'t be a commission made up of the heads or
employees of the agencies in the current system, or of the private contractors working
within the system.

This must be a commission that is perceived by the public as completely removed from
politics and political influence, and must in fact be composed of members who are
actually unconnected with politics, political influence, and any connection to business
interests associated with dependency.

The commission should of course hear from all the agencies and business interests in
their fact-finding process.

However, if the commission will be composed of the agencies and the business
interests, | would suggest that the Legislature save the taxpayer money.

| respectfully suggest that it would be unreasonable to expect a person or company to
make an unbiased recommendation that might decrease or eliminate the scope of their

territory, or impact their wallet or budget.

Thank you for your time.
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