
Government Operations Su bcommittee

Tuesday, October 20, 2015
1:00 pm

Webster Hall (212 Knott)

Steve Grisafulli
Speaker

Michael Bileca
Chair



Committee Meeting Notice
HOUSE OF REPRESENTATIVES

Government Operations Subcommittee

Start Date and Time: Tuesday, October 20,2OL5 01:00 pm

End Date and Time: Tuesday, October 20,2Ot5 03:00 pm

Location: Webster Hall (212 Knott)

Duration: 2.00 hrs

Consideration of the following bill(s):

HB 95 Public-Private Partnerships by Steube

HB 97 Public Records and Public Meetings by Steube

HB 181 Public Works Projects by Van Zant

NOTICE FINALIZED on lOlt3l2O15 4:O3PM by Kaiser,Debbi

t0/13/20t5 4:03:48PM Leagis @ Page 1 of 1



@
\o
ul



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 95 Public-Private Partnerships
SPONSOR(S): Steube
TIED BILLS: HB 97 !DEN./S|M. BILLS: SB 124

REFERENCE

1 ) Government Operations Subcommittee

2) Local Government Affairs Subcommittee

ACTION ANALYST STAFF DIRECTOR or

BUDGET

3) Appropriations Com m ittee

4) State Affairs Committee

SUMMARY ANALYSIS

Public-private partnerships (P3s) are contractual agreements formed between public entities and private sector
entities that allow for greater private sector participation in the delivery and financing of public buildings and
infrastructure projects. Through these agreements, the skills and assets of each sector, public and private, are
shared in delivering a service or facility for use by the general public. ln addition to the sharing of resources,
each party shares in the risks and reward potential in the delivery of the service or facility. Current law
authorizes P3s for specified public purpose projects if the responsible public entity determines the project is in
the public's best interest, there is a need for or benefit derived from the project, the estimated cost of the
project is reasonable, and the private entity's plans will result in the timely acquisition, design, construction,
improvement, renovation, expansion, equipping, maintenance, or operation of the qualifying project.

Current law also establishes the Partnership for Public Facilities and Infrastructure Act Guidelines Task Force
(task force) for the purpose of recommending guidelines for the Legislature to consider for creating a uniform
P3 process across the state. This bill incorporates many of the recommendations contained in the task force's
final report.

The bill clarifies that the P3 process must be construed as cumulative and supplemental to any other authority
or power vested in the governing body of a county, municipality, district, or municipal hospital or health care
system. lt also provides that the P3 process is an alternative method that may be used.

The bill expands the list of entities authorized to conduct P3s to include state universities. lt clarifies that the list
includes special districts, school districts rather than school boards, and Florida College System institutions.

The bill provides increased flexibility to the responsible public entity by permitting a responsible public entity to
deviate from the provided procurement timeframes if approved by majority vote of the entity's governing body.

The bill requires that an unsolicited proposal be submitted concurrently with an initial application fee, which the
responsible public entity may establish. The bill authorizes a responsible public entity to request additional
funds if the initial fee does not cover the costs to evaluate the unsolicited proposal. The bill also requires the
responsible public entity to return the initial application fee if it does not review the unsolicited proposal.

The bill authorizes the Department of Management Services to accept and maintain copies of comprehensive
agreements received from responsible public entities.

The bill has an indeterminate fiscal impact on state and local governments. See Fiscal Comments section for
further discussion.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

EFFECT OF PROPOSED CHANGES:

BAcKGRoUND
Public-private partnerships (P3s) are contractual agreements formed between public entities and
private sector entities that allow for greater private sector participation in the delivery and financing of
public building and infrastructure projects.l Through these agreements, the skills and assets of each
sector, public and private, are shared in delivering a service or facility for use by the general public. ln
addition to the sharing of resources, each party shares in the risks and reward potential in the delivery
of the service or facility.2

Public-Private Partnerships Generally
Section 287.05712, F.S., governs the procurement process for P3s for public purpose projects. lt
authorizes a responsible public entity to enter into a P3 for a specified qualifyilg project if the
responsible public entity determines the project is in the public's best interest.'

Section 287 .05712(1)0), F.S., defines "responsible public entity" as a county, municipality, school
board, or any other political subdivision of the state; a public body corporate and politic; or a regional
entity that serves a public purpose and is authorized to develop or operate a qualifying project.

Section 287.05712(1Xi), F.S., defines "qualifying project" as:
. A facility or project that serves a public purpose, including, but not limited to, any ferry or mass

transit facility, vehicle parking facility, airport or seaport facility, rail facility or project, fuel supply
facility, oil or gas pipeline, medical or nursing care facility, recreational facility, sporting or
cultural facility, or educational facility or other building or facility that is used or will be used by a
public educational institution, or any other public facility or infrastructure that is used or will be
used by the public at large or in support of an accepted public purpose or activity;

. An improvement, including equipment, of a building that will be principally used by a public
entity or the public at large or that supports a service delivery system in the public sector;

o A water, wastewater, or surface water management facility or other related infrastructure; or
. For projects that involve a facility owned or operated by the governing board of a county,

district, or municipal hospital or health care system, or projects that involve a facility owned or
operated by a municipal electric utility, only those projects that the governing board designates
as qualifying projects.

Procu rement Proced ures
Responsible public entities may receive unsolicited proposals or may solicit proposals for qualifying
projects and may thereafter enter into a comprehensive agreement with a private entity for the building,
upgrading, operation, ownership, or financing of facilities.a Responsible public entities may establish a
reasonable application fee for the submission of unsolicited proposals. The fee must be sufficient to
pay the costs of evaluating the proposals.s

1 See Federal Highway Administration, United States Department of Transportation, lnnovative Program Delivery, P3
Defined, http://www.fhwa.dot.gov/ipd/p3/defined/index.htm (last visited Sept. 23, 2015).
' ld.
3 Section 287.05712(4Xd), F.S.
" Section 287.05712(4), F.S.
5 Section 287.05712(a)(a), F.S.
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Unsolicited proposals from private entities must be accompanied by the following material and
information, unless waived by the responsible public entity:

. A description of the qualifying project, including the conceptual design of the facilities or a
conceptual plan for the provision of services, and a schedule for the initiation and completion of
the qualifying project.

. A description of the method by which the private entity proposes to secure the necessary
property interests that are required for the qualifying project.

. A description of the private entity's general plans for financing the qualifying project, including
the sources of the private entity's funds and identification of any dedicated revenue source or
proposed debt or equity investment on behalf of the private entity.

. The name and address of a person who may be contacted for further information concerning
the proposal.

. The proposed user fees, lease payments, or other service payments over the term of a
comprehensive agreement, and the methodology for and circumstances that would allow
changes to the user fees, lease payments, and other service payments over time.

. Any additional material or information the responsible public entity reasonably requests.6

lf the responsible public entity receives an unsolicited proposal and intends to enter into a P3
agreement for the qualifying project, the responsible public entity must publish a notice in the Florida
Administrative Register (FAR) and a newspaper of general circulation at least once a week for two
weeks stating the entity has received a proposal and will accept other proposals for the same project.T
The responsible public entity must establish a timeframe within which to accept other proposals that is
at least 21 days, but not more than 120 days, after the initial date of publication.s

After the period for accepting proposals has expired, the responsible public entity must rank the
proposals received in order of preference.e Next, the responsible public entity may begin negotiations
for a comprehensive agreement with the highest-ranked firm. lf negotiations with the highest-ranked
firm are unsuccessful, the responsible public entity may terminate the negotiations and begin
negotiations with each subsequent-ranked firm in order of preference.'0 The responsible public entity
may reject all proposals at any point in the process.ll

The responsible public entity may charge a reasonable fee to cover the costs of processing, reviewing,
and evaluating the requests, including, but not limited to, reasonable attorney fees and fees for financial
and technical advisors or consultants and for other necessary advisors or consultants.l2

The responsible public entity may approve a qualifying project if:
o There is a public need for or benefit derived from the project that the private entity proposes

as the qualifying project.
. The estimated cost of the qualifying project is reasonable in relation to similar facilities.
o The private entity's plans will result in the timely acquisition, design, construction,

improvement, renovation, expansion, equipping, maintenance, or operation of the qualifying
project.l3

Notice to Affected Local Jurisdictions
A responsible public entity must notify each affected localjurisdiction when considering a proposal for a
qualifying project by furnishing a copy of the proposal to each affected local jurisdiction.la The affected

6 Section 287.05712(5), F.S.
' Section 287.05712(4)(b), F.S.
8 

rd.
e-section 

257 .057 12(6Xc), F.S.
to 

rd.
tt 

rd.
12 Section 287.05712(6X0, F.S.
'' Section 287.05712(6Xe), F.S.
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localjurisdictions may, within 60 days, submit written comments to the responsible public entity.ls The
responsible public entity must consider the comments submitted by the affected localjurisdiction before
entering into a comprehensive agreement with a private entity.16 ln addition, a responsible public entity
must mail a copy of the notice that is published in the FAR to each local government in the affected
area.17

Aqreements

lnterim Agreement
Before entering into a comprehensive agreement, the responsible public entity may enter into an
interim agreement with the private entity, which does not obligate the responsible public entity to enter
into a comprehensive agreement.ls lnterim agreements must be limited to provisions that:

o Authorize the private entity to commence activities for which it may be compensated related to
the proposed qualifying project.

. Establish the process and timing of the negotiation of the comprehensive agreement.

. Contain any other provision related to any aspect of the development or operation of a
qualifying project.le

Com pre he n sive Agreeme nt
The responsible public entity and private entity must enter into a comprehensive agreement prior to
developing or operating a qualifying project.2o The comprehensive agreement must provide for:

o Delivery of performance and payment bonds, letters of credit, or other security in connection
with the development or operation of the qualifying project.

o Review of plans and specifications for the prolect by the responsible public entity. This does
not require the private entity to complete the design of the project prior to executing the
comprehensive agreement.

. lnspection of the qualifying project by the responsible public entity.
o Maintenance of a policy or policies of public liability insurance.
o Monitoring the maintenance practices of the private entity to ensure the qualifying project is

properly maintained.
. Filing of financial statements on a periodic basis.
. Procedures governing the rights and responsibilities of the responsible public entity and

private entity in the event of a termination of the comprehensive agreement or a material
default.

. User fees, lease payments, or service payments as may be established.

. Duties of the private entity, including the terms and conditions that the responsible public
entity determines serve the public purpose of the qualifying project.2l

The comprehensive agreement may include the following:
. An agreement by the responsible public entity to make grants or loans to the private entity

from amounts received from the federal, state, or local government or an agency or
instrumentality thereof .

o A provision under which each entity agrees to provide notice of default and cure rights for the
benefit of the other entity.

o A provision that terminates the authority and duties of the private entity and dedicates the
qualifying project to the responsible public entity.22

1] Section 287.05712(7)(a), F.S.
1s Section 287.05712(7Xb), F.S.
tu 

rd.
17 Section 287.05712(4Xb), F.S.
18 Section 287.05712(S), F.S.t' 

rd.

]o Section 287.05712(9)(a), F.S.

" rd.
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Fees
The comprehensive agreement may authorize the private entity to impose fees to members of the
public for use of the facility.23

Financinq
Section 287.05712(11), F.S., authorizes the use of multiple financing options for P3s. The options
include the private entity obtaining private-source financing, the responsible public entity lending funds
to the private entity, or the use of other innovative finance techniques associated with P3s.

Powers and Duties of the Private Entitv
The private entity must develop, operate, and maintain the qualifying project in accordance with the
comprehensive agreement. The private entity must cooperate with the responsible public entity in
making best efforts to establish interconnection between the qualifying project and other facilities and
infrastructure. The private entity must comply with the terms of the comprehensive agreement and any
other lease or contract.2a

Expiration or Termination of Aqreements
Upon the expiration or termination of a comprehensive agreement, the responsible public entity may
use revenues from the qualifying project to pay the current operation and maintenance costs of the
qualifying project. lf the private entity materially defaults, the compensation that is othenrvise due to the
private entity is payable to satisfy all financial obligations to investors and lenders on the qualifying
project in the same way that is provided in the comprehensive agreement or any other agreement
involving the qualifying project, if the costs of operating and maintaining the project are paid in the
normal course. The full faith and credit of the responsible public entity may not be pledged to secure
the financing of the private entity.2s

Partnership for Public Facilities and lnfrastructure Act Guidelines Task Force
Section 287.05712(3), F.S., creates the Partnership for Public Facilities and lnfrastructure Act
Guidelines Task Force (task force). The task force was created to recommend guidelines for the
Legislature to consider for purposes of creating a uniform P3 process across the state.26 The seven-
member task force was comprised of the Secretary of the Department of Management Services
(department) and six members appointed by the Governor who represented the county government,
municipal government, district school board, and business community.2T The department provided
administrative and technical support to the task force.28

ln July 2014, the task force completed its duties and submitted a final report of its recommendations.2e
The task force was terminated on December 31, 2014.30

Public-Private Partnerships for State Universities
Section 1013.171 , F.S., authorizes a state university board of trustees to enter into P3s for the
construction of facilities and accommodations necessary and desirable to serve the needs and

22 Section 287.05712(gxb), F.S.
" Section 287.05712(10), F.S.

ll Section 287.05712(12)(a), F.S.

]s Section 287.05712(13), F.S.
26 Section 287.05712(3Xa), F.S.

f ' Section 287 .057 12(3Xb), F.S.

lf Section 287.05712(3Xc), F.S.

'n The task force report can be found online at:
http://vnvw.dms.myflorida.com/agency_administration/communications/partnership_for_public_facilities_infrastructure_act
(l^ast visited Sept. 23, 2015).
" Section 287.05712(3)(f), F.S.
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purposes of the university. The Board of Governors has promulgated guidelines for the universities to
use in reviewing and approving these P3s.31

EFFECT oF PRoPoSED CHANGES
This bill incorporates many of the recommendations contained in the task force report, which include
best practice recommendations as well as recommendations relating to needed clarification of
s. 287.05712, F.S., which may facilitate the implementation of P3s.

Responsible Public Entity Definition
The bill expands the definition of "responsible public entity" to include state universities32 and clarifies
that it includes special districts, school districts rather than school boards, and Florida College System
institutions.33

Task Force
The bill deletes the task force provisions, as the task force was terminated on December 31, 2014.

Application Fees
The bill provides that when a private entity submits an unsolicited proposal, the private entity must
concurrently submit the initial application fee. The application fee must be paid by cash, cashier's
check, or other noncancelable instrument. The bill provides that if the initial fee, as determined by the
responsible public entity, is not sufficient to cover the costs associated with evaluating the unsolicited
proposal, the responsible public entity must request in writing the additional amount required. lf the
private entity fails to pay the additional amount requested within 30 days of the notice, the responsible
public entity may stop reviewing the proposal. The bill requires the responsible public entity to return
the application fee if the responsible public entity does not evaluate the unsolicited proposal.3a

Solicitation Timeframes
The bill provides flexibility to the responsible public entity for accepting proposals if an alternative
timeframe is approved by majority vote of the entity's governing body.3s lt also removes the provision
that requires a school board to obtain the approval of the local governing body.36

Design Criteria Package
The bill requires a responsible public entity that solicits proposals to include in the solicitation a design
criteria package prepared by a licensed architect, engineer, or landscape architect. The design criteria
package must include performance-based criteria for the project.

Ownership by the Responsible Public Entity
The bill clarifies that the project will be owned by the responsible public entity upon expiration of the
comprehensive agreement, rather than solely upon completion or termination of the agreement.3T

" State University System of Florida Board of Governors, Pubtic-Private Partnership Guidelines, available at
http://www.flbog.edu/documents_regulations/guidelines/Public-Private%20Partnership%20Guidelines.pdf.
" The task force recommended adding state universities to the list of entities that are included in the definition of
"responsible public entity." Partnership for Public Facilities and lnfrastructure Act Guidelines Task Force, Final Report and
Recommendations (July 2014), at 16.

" The task force recommended amending the definition of "responsible public entity" to reference school district, rather
than board, as the district is the unit that provides public primary education. lt also recommended clarifying that the
definition includes both special districts and the Florida College System. ld. a|18.
to The task force recommended amending the fee provisions to ensure that the fees were related to actual, reasonable
costs associated with reviewing an unsolicited proposal and not revenue generation. /d. at 9.
3t The task force determined that increased flexibility may be necessary when dealing with complex proposals to ensure
sufficient time is allowed for the receipt of competing proposals. ld. al7.
36 The task force recommended striking this provision because school boards are not subject to governance by a local
governing body. /d. at 18.

" This change was recommended by the task force. ld. at 13-14.
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Pricing or Financial Terms
The bill clarifies that any pricing or financial terms included in an unsolicited proposal must be specific
as to when the pricing or terms expire.38

Notice to Affected Local Jurisdictions
The bill deletes the requirement that a responsible public entity notify each affected localjurisdiction of
an unsolicited proposal by furnishing a copy of the proposal to each affected localjurisdiction when
considering it.3e The responsible public entity must still provide each affected localjurisdiction a copy of
the notice published in the FAR concerning solicitations for a qualifying project.

Financing
The bill clarifies that a financing agreement may not require the responsible public entity to secure
financing by a mortgage on, or security interest in, the real or tangible personal property of the
responsible public entity in a manner that could result in the loss of the fee ownership of the property by
the responsible public entity.ao

The bill also deletes a provision that requires the responsible public entity to appropriate on a priority
basis a contractual payment obligation from the government fund from which the qualifying project will
be funded.al Current law raised concerns regarding infringement upon a responsible public entity's
appropriation powers. Additionally, if the provision were to remain in current law, it is unclear how this
provision would apply to state universities or Florida College System institutions.

Department of Management Services
The bill provides that the department may accept and maintain copies of comprehensive agreements
received from responsible public entities for the purpose of sharing the comprehensive agreements
with other responsible public entities.a2 Responsible public entities are not required to provide copies to
the department; however, if a responsible public entity provides a copy, the responsible public entity
must first redact any confidential or exempt information from the comprehensive agreement.

Construction
The bill clarifies that the P3 process must be construed as cumulative and supplemental to any other
authority or power vested in the governing body of a county, municipality, district, or municipal hospital
or health care system. The bill provides that the P3 process is an alternative method that may be used,
but that it does not limit a county, municipality, district, or other political subdivision of the state in the
acquisition, design, or construction of a public project pursuant to other statutory or constitutional
authority.a3

38 This change was recommended by the task force. td. al7.
" The report provided a discussion on the notice that is already provided to affected localjurisdictions through the
permitting process and stated a mandatory P3 notice process could delay project timelines. ld. at 12.
'" This change was recommended by the task force. ld. at20.
o' The report recommended the current provision regarding the appropriating of funds be revised, not deleted. ld. al l4-
15. Even though the report recommended that the Legislature consider specifically authorizing the State University
System to utilize P3s as a project delivery method, it does not specifically address the applicability of an appropriations
requirement to universities. /d. at 16.
o' The report recommended authorizing a state agency to provide assistance to responsible public entities concerning
P3s. /d. at 11.
ot The report discussed the need for flexibility in the creation of P3s and noted that clarification is needed to ensure that
the process is considered supplemental and alternative to any other applicable statutory authority. ld. at 19.
STORAGE NAM E: h0095.GVOPS.docx
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Miscellaneous
The bill transfers and renumbers s. 287.05712, F.S., as s. 255.065, F.S., because chapter 255, F.S.,
relates to procurement of construction services and P3s are primarily construction-related projects.

The bill also makes other changes to provide for the consistent use of terminology and to provide
clarity.

B. SECTION DIRECTORY:

Section 1. transfers, renumbers, and amends s.287.05712, F.S., relating to public-private partnerships.

Section 2. provides an effective date of July 1 ,2016.

I!. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

See Fiscal Comments.

2. Expenditures:

See Fiscal Comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

See Fiscal Comments.

2. Expenditures:

See Fiscal Comments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may provide for more opportunities for the private sector to enter into contracts for construction
services with state universities and local governments.

D. FISCAL COMMENTS:

The billwill have an insignificant negative fiscal impact on the Department of Management Services for
the purpose of receiving comprehensive agreements and acting as a depository for such
comprehensive agreements. According to the department, the costs should be absorbed within current
resources.aa

The bill has an indeterminate fiscal impact on universities and local governments that enter into P3s.
State and local government expenditures would be based on currently unidentified P3s.

aa Department of Management Services, Agency Analysis of House Bill 63, p. 5 (Feb. 11,2015) (on file with the
Government Operations Subcommittee). The provision of HB 181 authorizing the department to accept and maintain
copies of comprehensive agreements from responsible public entities was also included in HB 63 from the 2015 Session.
STORAGE NAME: h0O9S.GVOPS.docx PAGE:8
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III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1 . Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditure of funds; reduce the authority that counties or municipalities have to
raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

Additional rulemaking authority does not appear necessary to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Draftino lssue: State Universities
On lines 699-724, the bill specifies that the P3 process in s. 287.05712, F.5., is cumulative and
supplemental to any other authority or power vested in or exercised by the governing body of a county,
municipality, special district, or municipal hospital or health care system. The bill also specifies that this
section provides an alternative method and does not limit a county, municipality, special district, or
other political subdivision of the state in the procurement or operation of a qualifying project pursuant to
other statutory or constitutional authority. Because state universities currently have statutory authority
to enter into P3s under s. 1013.171, F.S., the bill sponsor may want to consider including state
universities in the lists of entities whose authority is not limited by the P3 process in ch. 287, F.S.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

Not applicable.
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A biII to be entitled
An act relating to pubJ-ic-private partnerships;
transferring, renumbering, and amending s. 281.05112,

F.S. ; revising definitions; deleting provisions
creating the Public-Private Partnership Guidelines
Task Force; requlring a private entity that submits an

unsolicited proposal to pay an initial application fee

and addi-tional amounts if the fee does not cover

certai-n costs; specifying payment methods,' authorrzing
a responsibte public entity to alter the statutory
timeframe for accepting proposals for a qualifying
pro;ect under certain circumstances,' requiring a

design criteria package to be submi-tted to a

responsible public entity if such entity sol-icj-ts
specific proposals; deleting a provision that requires
approval of the local governing body before a school

board enters into a comprehensive agreement; revising
the conditions necessary for a responsible public
entity to approve a comprehensive agreement; deleting
provisions relating to notice to affected local
jurisdictions; providing that fees imposed by a

private entity must be applied as set forth in the
comprehensive agreement; authorizrng a negotiated
portion of revenues from fee-generating uses to be

returned to the responsible public entity; restricting
provisions in financing agreements that could resul-t
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in a responsible public entity's losing ownership of
reaf or tangible personal property; deleting a

provision that required a responsible public entity to
comply with speci-fic financial obligations; providing
duties of the Department of Management Services

relating to comprehensive agreements; revising
provisions relating to construction of the act;
providing an effective date.

Be It Enacted by the Legislature of the State of Flori-da:

Section 1. Section 281.05772, Florida Statutes, is
transferred, renumbered as section 255.065, Florida Statutes,
and amended to read:

255 .065 28'7 ,85'7 +2 Public-private partnerships . -
(1) DEFINITIONS.-As used in this section, the term:
(a) "Affected local- jurisdiction" means a county,

municipality, or special district in which aII or a portion of a

qualifying project is located.
(b) "Develop" means to plan, design, finance, 1ease,

acquire, instaIl, construct, or expand.

(c) "Fees" means charges imposed by the private entity of
a qualifying project for use of all or a portion of such

qualifying project pursuant to a comprehensive agreement.

(d) "Lease payment" means any form of payment, including a

land lease, by a public entity to the private entity of a
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qualifying project for the use of the proiect.
(e) "Material default" means a nonperformance of its

duties by the private entity of a qualifying project which

jeopardizes adequate service to the public from the project.
(f) "Operate" means to finance, maintain, improve, equip,

modify, or repair.
(g) "Prj-vate entity" means any natural person,

corporation, general partnership, limited liability company,

limited partnership, joint venture, business trust, public
beneflt corporation, nonprofit entity, or other private business

entity
(h) "Proposal" means a plan for a qualifying pr.oject with

detail beyond a conceptual level- for which terms such as fixing
costs, payment schedules, financing, deliverables, and project
schedule are defined.

(i) "QuaIifying project" means:

1. A facility or project that serves a public purpose,

including, but not limited to, any ferry or mass transit
facility, vehj-cle parking facility, airport or seaport facility,
rail- facility or project, fuel supply facility, oil or gas

pipeline, medical or nursing care facility, recreational
facility, sporting or cultural facility, or educational facility
or other building or facj-l-ity that is used or will be used by a

public educational- institution, or any other public facility or
infrastructure that is used or will be used by the public at
Iarge or in support of an accepted public purpose or activity;
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2. An improvement, including equipment, of a building that
will be principally used by a public entity or the public at
Iarge or that supports a service delivery system in the public
sector;

3. A water, wastewater, or surface water management

facility or other rel-ated j-nfrastructure; or
4. Notwithstanding any provision of this secti-on, for

projects that invo'lve a facility owned or operated by the
governing board of a county, district, oy municipal hospital or
health care system, or projects that involve a facility owned or
operated by a municipal electric utility, only those projects
that.the governing board designates as qualifying projects
pursuant to this section.

(j) "Responsible public entity" means a county,

municipality, schoof district, special district, Florida Col-Iege

System institution, or state university bear.d7 or any other
political- subdivision of the state; a public body corporate and

politici or a regional entity that serves a public purpose and

is authori-zed to develop or operate a qualifying project.
(k) "Revenues" means the income, earnings, user fees,

lease payments, or other service payments relating to the

development or operation of a qualifying project, including, but
not limited to, money received as grants or otherwise from the

Eederal- Government, a pubJ-ic entity, or an agency or
instrumentality thereof in aid of the qualifying project.

(1) "Service contract" means a contract between a
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10s

105

!01

108

109

110

111

rt2
113

7\4

115

116

7r1

118

119

720

1-2].

722

L23

:-24

L25

126

L21

L2B

129

130

responsibfe publ-ic entity and the private entity which defines

the terms of the services to be provided with respect to a

qualifying project.
(2) LEGISLATIVE FINDINGS AND INTENT.-The Legislature finds

that there is a public need for the constructlon or upgrade of
facilities that are used predominantly for public purposes and

that it is in the public's interest to provide for the

construction or upgrade of such facilities.
(a) The Legislature also finds that:
1. There is a public need for timely and cost-effective

acquisition, design, construction, .improvement, renovation,
expansion, equipping, maintenance, . operation, implementation, or

installation of projects serving a public purpose, includi-ng

educational facil-ities, transportation facilities, water or
wastewater management facil-ities and infrastructure, technology
infrastructure, roads, highways, bridges, and other public
infrastructure and government facilities wlthin the state which

serve a public need and purpose, and that such public need may

not be whoI1y satisfied by existing procurement methods.

2. There are inadequate resources to develop new

educational facilities, transportation facil-ities, water or

wastewater management facilities and infrastructure, technology
infrastructure, roads, highways, bridges, and other public
infrastructure and government facilities for the benefit of
residents of this state, and that a public-private partnership
has demonstrated that it can meet the needs by improving the
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131

132

133

]-34

135

735

731

138

139

140

74].

]-42

743

r44

]-45

146

141

148

r49

150

151

152

153

L54

155

156

schedule for delivery, lowering the cost, and providing other
benefits to the public.

3. There may be state and federal tax incentives that
promote partnerships between public and private entities to
develop and operate qualifying projects.

4. A procurement under thj-s section serves the public
purpose of this section if such procurement facilitates the

timely development or operation of a qualifying project.
(b) It. is the intent of the Legislature to encourage

investment in the state by private entities; to facilitate
various bond financing mechanisms, private capital, and other
funding sources for the deveJ-opment and operation of qualifying.
projects, includj-ng expansion and acceleratj-on of such financing
to meet the public need; and to provide the greatest possible
flexibility to public and private entities contracting for the
provision of public services.

(3) PUBLI€ PRTVAT+ IARTNERSH+P CUIDEL+NES TASK TER€E-

(a) There is ereaEed Ehe larEnership fer Publie Faeir iEies
and InfrasErt*eture AeE Guidelines Tasl< Poree fer Ehe pt*rpese of '

reeenrnending guidelines for the Leqislature Ee eensider for
purpeses ef erea ie-
p*

Ln-g

requesEs fer publie pr*vaEe parEnership projeeEs pursuanE Eo

t+i++ee+ien-
(b) The Easle feree shall be eempesed ef seven rnenbersi as
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fe*-lei++
1, Thte SeereEary of llanaqemenE Serviees er his er her

desiqneei whe shal} se-ve ,as ehair or Ehe Easl< feree,
2, Si>< menbers appeinEed by Ehte Ceverneri as €e]lews:

a, ene eeunE, gevernmenE effieial,
U; ene mun+e+pa+ g

d' Three represenEaEives of the business eornrnunjEy,

(e) Tasl< feree menbers must be appeinEed blr Jtr}lr 31i 2013,

m+ier+t'; ef tne me*
and a quort*rn *s neeessar, fer Ehe purpese ef votinq en any

aeEien er reeenrnendaEien ef Ehe Easl< feree, AlI meeEings sha}I

fereei ane tfren no i+
eEher leeaEiens fer Ehe purpese ef Ealcing publie EesEimeny,

departmenE. Tasle f eree rnenbers shrall serve rri=thouE eempensation

and are neE enEiEled Ee reinbt*rsemenE fer per diem er Eravetr

@
(d) In rev*ewing publie privaEe partsnerships and

1, epporEuniEies fer eempeE*Eien Ehrough publte neEiee and

Ehe availabiliE\r ef represenEaEives ef Ehe respensible publie

751

158

159

160

t6L

762

163

764

155

766

761

168

\69

770

771,

712

713

114

115

115

111

IlB
r79
180

181

782
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enEiEy Ee meeE wiEh privaEe enEiEies eens*dering a prepesal,
2, Reasonable eriEeria fer ehoes*ng ameng eempeting

propesa+s=

3, Suggested Eimelines fer seleeEing prepesars and

deeumenEaEien tirnelines sheuld be eens*dered fer prepesals

*nvelving a qualifying prejeets tshats the respensible publie

5, f reeedtrres f er f inaneial revierr and analysis rrhiehi aE

sEud*es and analyses relaEed Ee Ehe prepesed qual*fy*ng prejeeE,

6, The adequaey ef the inf ormaEien released rrhen seekirrg

eempeE*ng prepesals and previding fer Ehe enhaneemenE ef EhaE

+nfermaE+en; +f ee

7, eurrenE exempEiens frem publie reeerds and publie
i-en-s--are

Eo rEainEa*n Ehe eenfidents*aI*Elr ef f*naneial and proprieEarlr
in€ermaEien reeeived as parE ef an unselieiEed prepesa*.

8, ReeenrnendaEiens regarding Ehe autheriEy ef Ehe

responsible publie enEiEy te enqage Ehe serviees of qualified

i_se

Page 8 of 28
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184

185

186

7Bl

188

189

190

191

192

193

]-94

195

796

191

198

1,99

200

ZUI

ZUZ

203

204

205

206

201

208
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209

2r0

277

272

213

2t4

2t5
216

211

2TB

279.

))i

221

222

ZZJ

f . iLLA

225

226

ZZI
))a

ZZY

230

237

ZJZ

233

234

disadvanEaqesi and lerq Eerm and shtert term eesEs ef a requests

(e) The Easl< feree rnusE strbrniE a final repert ef *Es

reeernrnendaEiens Ee Ehte Gevernerz Ehe lres4denE ef Ehe SenaEei

(f) The tasl< feree is EerminaEed Deeenber 31r 2014. The

esEablishmenE ef quidelines pursuanE Ee Ehis seeEien er the

adepEien of sueh guidelines by a respensible publie enEity is

a qualifyinq prejeeE er Ee enEer inEe a eemprehensive agreement

for a qual*ty*ng prejeeE, A respens*ble publie enEiEy nray adept

quidelines se ]eng as sueh guidelines are neE ineensisEenE rriEh

t+i++ee€-i.on--

l-11++l PROCUREMENT PROCEDURES.-A responsible public entity
may receive unsolicited proposals or may solicit proposals for a

qualifying project pffijeets and may thereafter enter into a

comprehensive an agreement with a private entity, or a

consortium of private entities, for the building, upgrading,

operating, ownership, or financing of facilities.
(a)1. The responsible public entity may establish a

reasonabfe application fee for the submission of an unsolicited
proposal under this section.

2. A private entity that submj-ts an unsolicited proposal

Page 9 of 28
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235

236

231

238

239

240

247
aAaZ'iZ

243

244

245

246
a A1

a Ao

249

250

257

252

253

254

255

256

251

258

259

260

to a responsible publi-c entity must concurrently pay an initial
application fee, as determined by the responsible publ-ic entitv.
Payment must be made by cash, cashier's check, or other
noncancelable instrument. Personal checks may not be accepted.

3. If the initial- applicatj-on fee does not cover the

responsible public entity's costs to evaluate the unsolicited
proposal, the responsible public entity must request j-n writing
the addi-tional- amounts required. The private entity must pay the

requested additional- amounts within 30 days after receipt of the

notice. The responsibl-e public entity may stop its review of the

unsolicited proposal- if thq private entitv fails to pay the
additional amounts.

4. ff the responsible public entity does not eval-uate the

unsolicited proposal, the responsibfe public entity must return
the application fee The fee musE be st*ffieient Ee ^ay Ehe eesEs

ef evaluaE+ng Ehe p

engage Ehe serviees ef a privaEe eenstrlEanE Eo assisE in Ehe

e{#a+€a+-i€ft.

(b) The responsible public entity may request a proposal
from private entities for a qualifying @ project
or, if the responsible public entity receives an unsolicited
proposal for a qualifying ffi project and the
responsibfe public entity j-ntends to enter into a comprehensive

agreement for the project described in the sr*€h unsol-icited
proposal, the responsible public entity shall publish notice in
the Elorida Administratj-ve Register and a newspaper of general
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circulation at l-east once a week for 2 weeks stating that the

responsibfe public entity has received a proposal and wiII
accept other proposals for the same project. The timeframe

within which the responsible public entity may accept other
proposals shall- be determined by the responsible public entity
on a project-by-project basis based upon the complexity of the

qualifying project and the public benefit to be gained by

allowing a longer or shorter period of time within which other
proposals may be received; however, the timeframe for al-Iowing

other proposals must be at Ieast 21 days, but no more than 1,20

days, after the initial date of publication. If approved bv a

majority vote of the responsible public entity's governing body,

the responsibl-e public entity may alter the timeframe for
accepting proposals to more adequately suit the needs of the

qual-ifying project. A copy of the notice must be mailed to each

Iocal government in the affected area.
(c) ff the responsible public entity sol-icits proposals

under this section, the solj-cltation must include a design

criteria package prepared by an architect, engineer, or
landscape architect l-icensed in this state which is sufficient
to allow private entities to prepare a bid or a response. The

design cri-teria package must specify performance-based criteria
for the proiect, including the leqal- description of the site,

261,

zbz

263

264

265

266

261

268

269

210

211

212

213

214

215

215

211

278

219

280

2Bt

282

283

284

285

286

with survey j-nformation; interior space requirements; material
quality standards; schematlc l-ayouts and conceptual design

criteria for the project, with budget estimates; design and
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281

2BB

289

290

291

ZYZ

293

294

295

296

291

298

299

300

301

302

303

304

305

306

307

308

ino

310

311

372

construction schedu]es; and site and utility requirements A

respensible publie enEity EhaE is a seheo* beard ma" enEer inEe

a eemprehensive agreemenE enly rsiEh tlte appreval of Ehe leea}
g€r,rcfftisfr€dy.

(d) Before approving a comprehensive agreement appre+a},

the responsible pubJ-ic entity must determine that the proposed

proj ect:
1. Is in the public's best interest
2. fs for a facllity that is owned by the responsible

public entity or for a facility for which ownership wiII be

conveyed to the responsible public entity.
3. Has adequate safeguards in place to ensure that

additional costs or service disruptions are not imposed on the
public. in the event of material defaul-t or cancell-ation of the
comprehensive agreement by the responsible public entity.

4. Has adequate safeguards in place to ensure that the
responsible public entity or private entity has the opportunity
to add capacity to the proposed project or other facil-i-ties
serving similar predominantly public purposes.

5. Will be owned by the responsible public entity upon

completion, expiratlon, or terminatj-on of the comprehensive

agreement and upon payment of the amounts financed.
(e) Before sj-gning a comprehensive agreement, the

responsible public entity must consider a reasonable finance
plan that is consistent with subsection (9) {*}|; the qualifying
project cost; revenues by source; available financing,' major
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313

374

315

316

5r I

318

319

320

32r
3ZZ

323

324

325

326

327

328

329

330

331

332

333

11AJJ:

335

336

331

338

assumptj-ons; internal rate of return on private investments, if
governmental- funds are assumed in order to deliver a cost-
feasible project; and a total cash-flow analysis beginning with
the implementation of the project and extending for the term of
the comprehensive agreement.

(f) In considering an unsolicited proposaf, the

responsible public entity may requi-re from the private entity a

technical study prepared by a nationally recognized expert with
experience in preparing analysis for bond rating agencies. In
evafuating the technical study, the responsible public entity
may rely upon internal staff reports prepared by personnel
familiar with the operation of similar facilities or the advice
of external advisors or consultants who have relevant
experience.

l3|{+ PROJECT APPROVAL REQUIREMENTS.-An unsolicited
proposal from a private entity for approval of a qualifying
project must be accompanied by the following material and

information, unless waived by the responsible public entity:
(a) A description of the qualifying project, incfuding the

conceptual design of the facilities or a conceptual plan for the
provision of services, and a schedule for the initiation and

completion of the qualifying project.
(b) A description of the method by which the private

entity proposes to secure the necessary property interests that
are required for the qualifying project.

(c) A description of the private entity's general plans
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339

340

347

342

343

344

345

346

341

348

349

350

351

352

353

354

35s

356

351

358

359

350

361

362

363

364

for financing the qualifying project, including the sources of
the private entity's funds and the identity of any dedicated

revenue source or proposed debt or equity investment on behalf
of the private entity.

(d) The name and address of a person who may be contacted

for additional information concerni-ng the proposaf.
(e) The proposed user fees, lease palments, or other

service payments over the term of a comprehensive agreement, and

the methodology for and circumstances that would allow changes

to the user fees, lease payments, and other service payments

over time.
(f) Additional- material- or information that the

responsible public entity reasonably requests.

Any pricing or financial terms included in an unsolicited
proposal must be specific as to when the pricing or terms

expi-re.
(5){-6+ PROJECT QUAL]F]CAT]ON AND PROCESS._

(a) The private entity, or the appl-icable party or parties
of the private entity's team, must meet the minimum standards

contained in the responsibl-e public entity's guidelines for
qualifying professional services and contracts for traditional
procurement projects.

(b) The responsible public entity must:

1. Ensure that provision is made for the private entity's
performance and payment of subcontractors, i-ncluding, but not
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36s

366

36'7

368

359

370

311

372

373

314

375

316

371

378

319

380

381

382

JUJ

384
20trJOJ

386

387

3BB

389

390

limited to, surety bonds, fetters of credit, parent company

guarantees, and lender and equity partner guarantees. For the

components of the qualifying project which invol-ve construction
performance and payment, bonds are required and are sublect to
the recordation, notice, suit limitation, and other requirements

of s. 255.05.
2. Ensure the most efficient pricing of the security

package that provldes for the performance and payment of
subcontractors.

3. Ensure that p.l=e+i+iea-i

the comprehensive agreement

addresses terminption upon i# a material default
of the comprehensive agreement €€-etrff.

(c) After .the public notification period has expired in
the case of an unsolicited proposal, the responsible public
entity shaIl rank the proposals received in order of preference.
fn ranking the proposals, the responsible public entity may

consi-der factors that include, but are not Ij-mited to,
professional qualifications, generaf business terms, innovative
design techniques or cost-reduction terms, and finance pJ-ans.

The responsibl-e public entity may then begin negotiatj-ons for a

comprehensive agreement with the highest-ranked firm. If the
responsible public entity is not satisfied with the results of
the negotiations, the responsible public entj-ty may terminate
negotiations with the proposer and negotiate with the second-

ranked or subsequent-ranked firms, in the order consistent with
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391

392

393

394

395

396

397

398

399

400

407

402

403

404

405

406

401

408

409

470

41,!

4t2

41,3

474

475

416

this procedure. If only one proposal is received, the
responsible public entity may negotiate in good faith, and if
the responsible pubJ-ic entity is not satisfied with the results
of the negotiations, the responsible public entity may terminate
negotiations with the proposer. Notwithstanding this paragraph,

the responsible public entity may reject aII proposafs at any

point in the process until a contract with the proposer is
executed.

(d) The responsible public entity shall perform an

independent analysis of the proposed public-private partnership
which demonstrates the cost-effectiveness and .overall public
benefit before the procurement process is initiated or before
the contract is awarded.

(e) The responsible public entity may approve the
development or operation of an educational facility, a

transportation facility, a water or wastewater management

facility or rel-ated infrastructure, a technofogy infrastructure
or other public infrastructure, or a government facility needed

by the responsible public entity as a qualifying project, or the
design or equipping of a qualifying project that is developed or
operated, :.-f:

1. There is a public need for or benefit derived from a

project of the type that the private entity proposes as the
qualifying project.

2. The estimated cost of the qualifying project is
reasonable in relation to similar facilities.
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4L7

4!B

479

420

427

422

423

424

425

426

421

428

429

430.

43L

432

433

434

435'

436

437

438

439

440

441,

442

3. The private entity's plans wiII result in the timely
acquisition, design, construction, improvement, renovation,
expansion, equipping, maintenance, or operation of the

qualifying project.
(f) The responsible public entity may charge a reasonabfe

fee to cover the costs of processing, reviewing, and eval-uating

the request, includi-ng, but not limited to, reasonable attorney
fees and fees for financial- and technical advisors or

consultants and for other necessary advisors or consultants.
(g) Upon approval of a qualifying project, the responsi-ble

public entity shal1 establish a date for the commencement of
activities related to the qualifying proiect. The responsible
public entity may extend the commencement date.

(h) Approval of a qualifying project by the responsible
public entity is sub;ect to entering into a comprehensive

agreement with the private entity.
(7) NET+EE TE AFPECTED LEEAL JUR+SDIET+ENS,-

(a) The respensible ptrblie errtiEy mtrsts neEify eaeh

affeetsed leeal jurisdieEion by furrrish*ng a eepy ef the prepesal

Eo eaeht affeeEed }eeal jurisdieEion rshen eens*dering a preposal

(b) Eaeh affeeted leeal jurisdiet*en tshats is nets a

respons{b}e pub}ie enEiEy fer Eire respeeEive qua}if}r*ng projeeE

maY-i i-ft

isr*Eing anjr eerunenEs Ee Ehe respor-rsible publie enEiElr and

indieaEe whether Ehe faeiliE!' is ineempaEible wiEh Ehe leeaI
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eemprehensive plani Ehe leea} infrasErueEure develepmenE plani

ef Ehe affeeEed leeal jur*sdietien befere enEering inEe a

eornprehensive agreernent rsiEh a pr*vate enE*ty, If an affeeEed

leeaI jurisdieEien fails Ee respend te Ehe respensible publie

aen+espense-
jt*risd*eEien EhaE tshe qualifying prejeet is eempats*ble rritsh Ehe

plan, tne eap+ta+ +

ry
l_ql{+l INTERIM AGREEMENT.-Before or in connection with the

negotiation of a comprehensive agreement, the responsible public
entity may enter into an interim agreement wi-th the private
entity proposing the development or operation of the qualifying
project. An interim agreement does not obligate the responsible
public entity to enter into a comprehensive agreement. The

interim agreement is discretionary with the parties and is not
required on a qualifying project for which the parties may

proceed directly to a comprehensive agreement without the need

for an interim agreement. An interim agreement must be limited
to provisions that:

(a) Authorize the private entity to commence activities
for which it may be compensated rel-ated to the proposed

443

444

445

445

441

448

449

450

451

452

453

454

455

456

451

458

459

460

461,

462

463

464

465

466

467

468
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469

410

41l'

412

473

414

4'7 5

4't 6

4'7 7

478

419

480

487
AAa

483

484

485

486

481

4BB

489

490

497

492

493

494

qualifying project, including, but not l-imited to, project
planning and development, desi-gn, envi-ronmental- analysis and

mitigation, survey, other activities concerning any part of the

proposed qualifying project, and ascertaining the avail-ability
of financing for the proposed facility or facilities.

(b) Establish the process and timing of the negotiation of

the comprehens j-ve agreement.

(c) Contain such other provisions related to an aspect of
the development or operation of a qualifying prolect that the

responsible public entity and the private entity deem

appropriate.

I L{9+ COMPREHENSTVE AGREEMENT.-

(a) Before developing or operating the qualifying project,
the private entity must enter into a comprehensive agreement

with the responsible public entity. The comprehensive agreement

must provide for:
1. Delivery of performance and payment bonds, letters of

credit, or other security acceptable to the responsible public
entity in connection with the development or operation'of the
qualifying project in the form and amount satisfactory to the

responsible public entity. For the components of the qualifying
project which invol-ve constructj-on, the form and amount of the

bonds must comply with s. 255.05.

2. Review of the design for the qualifying project by the

responsible public entity and, if the design conforms to
standards acceptable to the responsible public entity, the
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approval of the responsible public entity. This subparagraph

does not require the private entity to complete the desi-gn of
the qualifying project before the execution of the comprehensive

agreement.

3. Inspection of the qualifylng project by the responsible
public entity to ensure that the private entity's activities are

acceptable to the responsible public entity in accordance with
the comprehensive agreement.

4. Maintenance of a policy of public liability insurance,

a copy of which must be filed with the responsible public entity
and accompanied by proofs of coverage, or self-insurance, each

in the form and amount satisfactory to the responsible public
entity and reasonably suffj-cient to ensure coverage of tort
liabilit.y to the pubtic and employees and to enable the

continued operation of the qualifying project.
5. Monitoring by the responsible public entity of the

mai-ntenance practices to be performed by the private entity to
ensure that the qualifying project is properly maintained.

5. Periodic filing by the private entity of the

appropriate financial statements that pertain to the qualifying
proj ect.

1. Procedures that govern the rights and responsibilities
of the responsibl-e public entity and the private entity in the

course of the constructj-on and operation of the qualifying
project and in the event of the termination of the comprehensive

agreement or a material default by the private entity. The

495

496

491

498

499

500

501

502

s03

504

505

s06

507

508

509

510

511

572

513

514

515

s16

511

518

519

520
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52L

522

523

524

525

526

52't

528

529

530

531

532

533

534

535

536

537

538

539

540
C A1
Jt-L

542
eA)

544

545

545

procedures must include conditions that govern the assumption of
the duties and responsibilities of the private entity by an

entity that funded, in whole or part, the qualifying project or
by the responsible public entity, and must provide for the

transfer or purchase of property or other interests of the

private enti-ty by the responsible public entity.
B. Fees, lease paymentsr or service payments. fn

negotiating user fees, the fees must be the same for persons

using the facility under like conditions and must not materially
discourage use of the qualifying project. The execution of the

comprehensive agreement or a subsequent amendment is conclusive
evidence that the fees, Iease payments.r or service payments

provided for in the comprehensive agreement comply with this
section. Fees or lease payments establ.ished in the comprehensive

agreement as a source of revenue may be in addition to, or in
lieu of, service payments.

9. Duties of the private entity, including the terms and

conditions that the responsible public entity determj-nes serve

the public purpose of this section.
(b) The comprehensive agreement may include:
1. An agreement by the responsible public entity to make

grants or loans to the private entity from amounts received from

the federal, state, or local government or an agency or
instrumentality thereof .

2. A provision under which each entity agrees to provide
notice of default and cure rights for the benefit of the other
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c na

548

549

550

551

552

553
CC AJ J'I

555

555

557

558

559

560

561

562

563

564

565

566

551

558

569

570

51].

5"7 2

entity, includi-ng, but not Iimited to, a provi-sion regarding
unavoidable delays.

3. A provision that termj-nates the authority and duties of
the private entity under this section and dedicates the
qualifying project to the responsible public entity or, if the
qualifying project was initially dedicated by an affected local
jurlsdiction, to the affected l-ocaI jurisdiction for public use.

(B){+€+ FEES.-a comprenensi"e fl.n agreement entered into
pursuant to this section may authorize the private entity to
impose fees to members of the public for the use of the

facility. The fol-Iowing provisions apply to the comprehensive

agreement:
(a) The responsible public entity may develop new

facil-ities or increase capacity in exi-sting facilities through a

comprehensive agreement with a private entity @
ips.

(b) The comprehensive ip agreement

must ensure that the facility is properly operated, maintained,

or improved in accordance with standards set forth in the

comprehensj-ve agreement .

(c) The responsible public entity may lease existing fee-
for-use facilities through a comprehensive @
parEaersh-i? agreement.

(d) Any revenues must be authorized by and applied in the

manner set forth in
pui=s.uem.ts-e the comprehensive agreement .
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573

514

575

516

517

578

519

sB0

581

582

sB3

584

585

585

587

5BB

589

s90

591

592

593

594

s95

596

591

598

(e) A negotiated portion of revenues from fee-generating

uses may mt+s€ be returned to the responsible public entity over

the life of the comprehensive agreement.

(9I-@ FTNANCTNG.-

(a) A private entity may enter into a private-source
financing agreement between financing sources and the private
entity. A financing agreement and any liens on the property or

facility must be paid in ful-I at the applicable closing that
transfers ownership or operation of the facility to the

responsible public entity at the conclusion of the term of the

comprehensive agreement .

(b) The responsible public entity may lend funds to
private entities that construct projects containing facilities
that are approved under this section.

(c) The responsible public entity may use innovative
finance techniques associated with a public-private partnership
under this section, i-ncluding, but not limited to, federal loans

as provided in Titles 23 and 49 C.F.R., commercial bank 1oans,

and hedges against'inflation from commercial banks or other
prlvate sources. In addition, the responsible public entity may

provide its own capital or operating budget to support a

qualifying pro;ect. The budget may be from any IegaIIy
permissible funding sources of the responsible public entity,
including the proceeds of debt issuances. A responsible public
entity may use the model financing agreement provided in s.

489.L45(5) for its financing of a facility owned by a
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responsible public entity. A financi-ng agreement may not require
the responsible public entity to indemnify the financing source,

subject the responsible public entity's facili-ty to Iiens in
violation of s. 11.066(5), or secure financing of by the

responsible public entity by a mortgage on, or security interest
in, the real or tangible personal property of the responsible
public entity in a manner that could result in the Ioss of the

fee ownership of the property by the responsible public entity
l+ , and any such provi-sion is
void.

pr-

eonEraeEual payrnenE ebligaEienz annual er oEherwisei frem Ehe

i-ng

pr€.ieeEs w+++ be fu

frem Ehe same enEerprise er oEher qevernmenE ft*nd.

llql+ir+ Pov[ERS AND DUT]ES OF THE PRTVATE ENTrrY.-
(a) The private entity shall:
1. Develop or operate the qualifying project j-n a manner

that is acceptable to the responsible public entity in
accordance with the provisions of the comprehensive agreement.

2. Maintain, or provide by contract for the maintenance or

improvement af, the qualifying project if requJ-red by the

comprehensive agreement .

3. Cooperate with the responsible public entity in making

599

600

601

602

603

604

605

606

601

608

609

610

677

672

613

6L4

615

6:-6

611

618

619

620

621

622

bz3

624
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625

bzb

62"7

628

629

630

531

632

633

634

63s

636

631

538

539

640

541,

b4z

643

644

545

646

641

648

649

550

best efforts to establish interconnection between the qualifying
project and any other facility or infrastructure as requested by

the responsible public entity in accordance with the provisions
of the comprehensive agreement.

4. Comply with the comprehensive agreement and any lease

or service contract.
(b) Each private faci-lity that is constructed pursuant to

this section must comply with the requirements of federal,
state, and l-ocal- Iaws,' state, regi-onal, and local- comprehensive

plans; the responsible public entity's ru1es, procedures, and

standards for facilities; and such other conditions that the

.responsJ-b1e public entity determines to be in the public's best

interest and that are included j-n the comprehensive agreement.
. (c) The responsible public entity may provide services to
the private entity. An agreement for maintenance and other
services entered into pursuant to this section must provide for
full- reimbursement for services rendered for qualifying
proj ects.
' (d) A private enti-ty of a qualifying project may provi-de

addit.ional servlces for the qualifying project to the public or
to other private entities if the provision of additional
services does not impair the private entity's ability to meet

i-ts commitments to the responsible public entity pursuant to the

comprehensive agreement .

lfl€+ EXPIRATION OR TERMINATION OF AGREEMENTS.-Upon the

expiration or termination of a comprehensive agreement, the
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responsible public entity may use revenues from the qualifying
project to pay current operation and maintenance costs of the

qualifying project. If the private entity materially defaults
under the comprehensive agreement, the compensation that is
otherwlse due to the private entity is payable to satisfy all
financj-a1 obligations to investors and lenders on the qualifying
pro;ect in the same way that is provided in the comprehensive

agreement or any other agreement involving the qualifying
project, if the costs of operating and maintaining the

qualifying project are paid in the normal course. Revenues in
excess of the costs for operation and maintenance costs may be

paid to the investors and lenders to satisfy payment obligations
under their respective agreements. A responsible public entity
may terminate with cause and without prejudice a comprehensive

agreement and may exercise any other rights or remedies that may

be available to it in accordance with the provisions of the

comprehensive agreement. The fulI faith and credit of the

responsibJ-e public entity may not be pledged to secure the

financing of the private entity. The assumption of the

development or operation of the qualifying project does not

obligate the responsible public entity to pay any obligation of
the private entity from sources other than revenues from the
qualifying project unl-ess stated otherwise in the comprehensive

agreement.

J]2f++4+ SOVEREIGN IMMUNITY.-This section does not waive

the sovereign immunity of a responsible public entity, an
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affected local jurisdiction, or an officer or employee thereof
with respect to participati-on in, or approval of, any part of a

qualifying project or i-ts operation, including, but not limited
to, interconnectj-on of the qualifying pro;ect with any other
infrastructure or project. A county or municipality in which a

qualifying project is located possesses sovereign immunity with
respect to the project, including, but not limited to, its
design, construction, and operation.

(13) DEPARTMENT OF MANAGEMENT SERV]CES._

(a) A responsible public entity may provide a copy of its
comprehensive agreement to the Department of Management

Services. A responsible public entity must redact any

confidential or exempt information from the copy of the

comprehensive agreement before providing it to the Department of
Management Services.

(b) The Department of Management Services may accept and

maintain copies of comprehenslve agreements received from

responsibl-e public entities for the purpose of sharlng
comprehensive agreements with other responsible public entities.

(c) This subsection does not requj-re a responsibl-e publlc
entity to provide a copy of its comprehensive agreement to the

Department of Management Services.
(14).@ CONSTRUCTTON.-

(a) This section shall be liberall-y construed to
effectuate the purposes of this section.
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(b) This section shall be construed as cumulative and

supplemental to any other authority or power vested in or
exercised by the governing body beard of a county, municipality,
special district, or municipal hospital or health care system

including those contained in acts of the Legislature
estsablishting sueh publie hespiEal beards er s, 155,40.

(c) This section does not affect any agreement or existing
rel-ationship with a supporting organizat.ion involving such

governing body beard or system in effect as of January !, 2073.

]_qI+ This section provj-des an alternative method and

does not Iimit a county, municipality, special district, or
other political subdivision of the state in the procurement or

operation of a qualifying project aegt*-@
eenstrueEion of a publ*e prejeets pursuant to other statutory or
constitutional authority.

]SI{+F Except as otherwise provided in this section, this
section does not amend existing laws by granting additional
powers to, or further restricting, a local governmental entity
from regulating and entering into cooperative arrangements with
the private sector for the planning, construction, or operation
of a facility.

lll{€+ This section does not waive any requirement of s.
281 .055.

Section 2. This act shall take effect JuIy 1, 2016.
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BILL #:

HOUSE OF REPRESENTATIVES STAFF ANALYSIS

HB 97 Public Records and Public Meetings
SPONSOR(S): Steube
TIED BILLS: HB 95 IDEN./SIM. BILLS: SB 126

REFERENCE

1 ) Government Operations Subcommittee

2) Local Government Affairs Subcommittee

ACTION ANALYST STAFF DIRECTOR or

BUDGET

Williamson

3) State Affairs Committee

SUMMARY ANALYSIS

Current law authorizes public-private partnerships (P3s) for specified public purpose projects. lt authorizes
responsible public entities to enter into a P3 for specified qualifying projects if the public entity determines the
project is in the public's best interest.

This bill, which is linked to the passage of House Bill 95, creates an exemption from public record and public
meeting requirements for unsolicited proposals for P3 projects for public facilities and infrastructure.

The bill provides that an unsolicited proposal is exempt from public record requirements until such time that the
responsible public entity provides notice of its intended decision. lf the responsible public entity rejects all
proposals and concurrently provides notice of its intent to seek additional proposals, the unsolicited proposal
remains exempt for a specified period of time; however, it does not remain exempt for more than 90 days after
the responsible public entity rejects all proposals received for the project described in the unsolicited proposal.

lf the responsible public entity does not issue a competitive solicitation, the unsolicited proposal is not exempt
for more than 180 days.

The bill creates a public meeting exemption for any portion of a meeting during which the exempt unsolicited
proposal is discussed. A recording must be made of the closed portion of the meeting. The recording, and any
records generated during the closed meeting, are exempt from public record requirements until such time as
the underlying public record exemption expires.

The public record and public meeting exemptions are subject to the Open Government Sunset Review Act and
will stand repealed on October 2,2021, unless reviewed and saved from repeal through reenactment by the
Legislature. The bill also provides a statement of public necessity as required by the State Constitution.

The bill may have a minimalfiscal impact on state universities, Florida College System institutions, and local
governments.

Article I, s. 24(c) of the State Constitution requires a two-thirds vote of the members present and voting
for fina! passage of a newly created public record or public meeting exemption. The bil! creates public
record and public meeting exemptions; thus, it requires a two-thirds vote for final passage.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAM E: h0097.GVOPS.DOCX
DATE: 10/13/2015



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECTOF PROPOSED CHANGES:

Background

Public Records Law
Article l, s.24(a) of the State Constitution sets forth the state's public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public record
of the legislative, executive, and judicial branches of government.

Public policy regarding access to government records is addressed further in the Florida Statutes.
Section 1 19.07(1), F.S., guarantees every person the right to inspect and copy any state, county, or
municipal record.

Public Meetinqs Law
Article l, s. 24(b) of the State Constitution sets forth the state's public policy regarding access to
government meetings. The section requires that all meetings of any collegial public body of the
executive branch of state government or of any collegial public body of a county, municipality, school
district, or special district at which official acts are to be taken or at which public business of such body
is to be transacted or discussed be open and noticed to the public.

Public policy regarding access to government meetings also is addressed in the Florida Statutes.
Section 286.011, F.S., known as the "Government in the Sunshine Law" or "Sunshine Law," further
requires that all meetings of any board or commission of any state agency or authority or of any agency
or authority of any county, municipal corporation, or political subdivision at which official acts are to be
taken be open to the public at all times.l The board or commission must provide reasonable notice of
all public meetings.2 Public meetings may not be held at any location that discriminates on the basis of
sex, age, race, creed, color, origin, or economic status or which operates in a manner that
unreasonably restricts the public's access to the facility.3 Minutes of a public meeting must be promptly
recorded and open to public inspection.a

Public Record and Public Meetino Exemptions
The Legislature may provide by general law for the exemption of records and meetings from the
requirements of Article l, s.24(a) and (b) of the State Constitution. The general law must state with
specificity the public necessity justifying the exemption (public necessity statement) and must be no
broader than necessary to accomplish its purpose.s

Furthermore, the Open Government Sunset Review Acto provides that a public record or public meeting
exemption may be created or maintained only if it serves an identifiable public purpose. ln addition, it
may be no broader than is necessary to meet one of the following purposes:

o Allows the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption;

o Protects sensitive personal information that, if released, would be defamatory or would
jeopardize an individual's safety; however, only the identity of an individual may be exempted
under this provision; or

1 Section 286.01 1(1 ), F.S.
' ld.
3 Section 286.011(6), F.S.
a Section 286.01 1(2), F.S.
5 Section 24(c), Arl.l, Fla. Const.
o Section 119.15, F.S.
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o Protects trade or business secrets.

The Open Government Sunset Review Act requires the automatic repeal of a newly created exemption
on October 2nd of the fifth year after creation or substantial amendment, unless the Legislature
reenacts the exemption.

Pu blic-Private Partnerships
Section 287.05712, F.S., governs the procurement process for public-private partnerships (P3s) for
public purpose projects. lt authorizes a responsible public entityT to enter into a P3 for specified
qualifying projectss if the responsible public entity determines the project is in the public;s best interest.e

Responsible public entities may receive unsolicited proposals or may solicit proposals for qualifying
projects and may thereafter enter into an agreement with a private entity for the building, upgrading,
operation, ownership, or financing of facilities. Unsolicited proposals from private entities must be
accompanied by the following material and information, unless waived by the responsible public entity:

. A description of the qualifying project, including the conceptual design of the facilities or a
conceptual plan for the provision of services, and a schedule for the initiation and completion of
the qualifying project.

. A description of the method by which the private entity proposes to secure any necessary
property interests that are required for the qualifying project.

o A description of the private entity's general plans for financing the qualifying project, including
the sources of the private entity's funds and identification of any dedicated revenue source or
proposed debt or equity investment on behalf of the private entity.

. The name and address of a person who may be contacted for further information concerning

. Tr""tJ:iff* user fees, tease paym"n,r, o,, other service payments over the term of a
comprehensive agreement, and the methodology and circumstances for changes to the user
fees, lease payments, and other service payments over time.

. Any additional material or information the responsible public entity reasonably requests.l0

lf the responsible public entity receives an unsolicited proposal and intends to enter into a P3
agreement for the project, the responsible public entity must publish a notice in the Florida
Administrative Register and a newspaper of general circulation at least once a week for two weeks
stating the entity has received a proposal and will accept other proposals.ll The responsible public
entity must establish a timeframe in which to accept other proposals.12

7 Section 287.05712(1)(j), F.S., defines the term "responsible public entity" as a county, municipality, school board, or any
other political subdivision of the state; a public body politic and corporate; or a regional entity that serves a public purpose
and is authorized to develop or operate a qualifying project.
8 Section 287.05712(1)(i), F.S., defines the term "quatlding pQect" as a facility or project that serves a public purpose,
including, but not limited to, any ferry or mass transit facility, vehicle parking facility, airport or seaport facility, rail facility or
project, fuel supply facility, oil or gas pipeline, medical or nursing care facility, recreational facility, sporting or cultural
facility, or educational facility or other building or facility that is used or will be used by a public educational institution, or
any other public facility or infrastructure that is used or will be used by the public at large or in support of an accepted
public purpose or activity; an improvement, including equipment, of a building that will be principally used by a public
entity or the public at large or that supports a service delivery system in the public sector; a water, wastewater, or surface
water management facility or other related infrastructure; or for projects that involve a facility owned or operated by the
governing board of a county, district, or municipal hospital or health care system, or projects that involve a facility owned
or operated by a municipal electric utility, only those projects that the governing board designates as qualifying projects.
e^Section 

287 .057 12(4)(d), F.S.
'' Section 287.05712(5), F.S.
" Section 287.05712(4Xb), F.S.t' 

rd.
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After the public notification period has expired, the responsible public entity must rank the proposals
received in order of preference.'3 lf negotiations with the highest-ranked firm are unsuccessful, the
responsible public entity may terminate negotiations and begin negotiations with each subsequent-
ranked firm in order of preference.14 The responsible public entity may reject all proposals at any point
in the process.'5

Public Record and Public Meetinq Exemptions
Current law does not provide a public record exemption for unsolicited proposals. However, sealed
bids, proposals, or replies received by an agency pursuant to a competitive solicitationl6 are exemptlT
from public record requirements until such time as the agency provides notice of an intended decision
or until 30 days after opening the bids, proposals, or final replies, whichever is earlier.ls lf an agency
rejects all bids, proposals, or replies submitted in response to a competitive solicitation and the agency
concurrently provides notice of its intent to reissue the competitive solicitation, the rejected bids,
proposals, or replies remain exempt until the agency provides notice of its intended decision or
withdraws the reissued competitive solicitation. A bid, proposal, or reply is not exempt for longer than
12 months after the initial agency notice rejecting all bids, proposals, or replies.l

Current law does not provide a public meeting exemption for meetings during which an unsolicited
proposal is discussed. However, public meetings in which a negotiation with a vendor is conducted
pursuant to a competitive solicitation, at which a vendor makes an oral presentation as part of a
competitive solicitation, or at which a vendor answers questions as part of a competitive solicitation are
exempt from pubic meeting requirements.2o A complete recording of the closed meeting must be made
and no portion of the exempt meeting may be held off the record.21

The recording of, and any records presented at, the exempt meeting are exempt from public record
requirements until such time as the agency provides notice of an intended decision or until 30 days
afteropening the bids, proposals, orfinal replies, whicheveroccurs earlier.22lf the agency rejects all
bids, proposals, or replies and concurrently provides notice of its intent to reissue a competitive
solicitation, the recording and any records presented at the exempt meeting remain exempt from public
record requirements until such time as the agency provides notice of an intended decision concerning
the reissued competitive solicitation or until the agency withdraws the reissued competitive
solicitation.23 A recording and any records presented at an exempt meeting are not exempt for longer
than 12 months after the initial agency notice rejecting all bids, proposals, or replies.2a

13 Section 287.05712(6)(c), F.S.
to 

rd.
15 ld.
16 A competitive solicitation is defined as "the process of requesting and receiving sealed bids, proposals, or replies in
accordance with the terms of a competitive process, regardless of the method of procurement." Section 1 19.071(1)(b)1 .,

F.S.

" There is a difference between records the Legislature designates as exempt from public record requirements and those
the Legislature deems confidential and exempt. A record classified as exempt from public disclosure may be disclosed
under certain circumstances. See WFTV, lnc. v. The Schoo/ Board of Seminole, 874 So. 2d 48,53 (Fla. sth DCA 2004),
review denied 892 So. 2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield,642 So. 2d 1135 (Fla. 4th DCA 1994);
Williams v. City of Minneola, 575 So. 2d 687 (Fla. Sth DCA 1991). lf the Legislature designates a record as confidential
and exempt from public disclosure, such record may not be released by the custodian of public records to anyone other
than the persons or entities specifically designated in statute. See Attorney General Opinion 85-62 (August 1 , 1985).
'l Section 119.071(1Xb), F.S.

'n rd.

]] Section 286.01 13(2)(b), F.S.

fl Section 286.01 13(2)(c), F.S.

" rd.

" rd.

'o rd.
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Effect of Proposed Changes

The bill creates an exemption from public record and public meeting requirements for unsolicited
proposals for P3 projects for public facilities and infrastructure.

The bill creates a public record exemption for an unsolicited proposal held by a responsible public entity
until the responsible public entity provides notice of its intended decision. lf the responsible public entity
rejects all proposals and concurrently provides notice of its intent to seek additional proposals, the
unsolicited proposal remains exempt until such time that the responsible public entity provides notice of
an intended decision concerning the reissued competitive solicitation or until the responsible public
entity withdraws the reissued competitive solicitation for the project. An unsolicited proposal is not
exempt for more than 90 days after the responsible public entity rejects all proposals received for the
project described in the unsolicited proposal.

lf the responsible public entity does not issue a competitive solicitation, the unsolicited proposal is not
exempt for more than 180 days.

The bill creates a public meeting exemption for any portion of a meeting during which the exempt
unsolicited proposal is discussed. A recording must be made of the closed portion of the meeting. The
recording, and any records generated during the closed meeting, are exempt from public record
requirements until such time as the underlying public record exemption expires.

The public record and public meeting exemptions are subject to the Open Government Sunset Review
Act and will stand repealed on October 2,2021, unless reviewed and saved from repeal through
reenactment by the Legislature. The bill also provides a statement of public necessity as required by
the State Constitution.

The bill becomes effective on the same date that House Bill 95 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof and becomes a law.

B. SECTION DIRECTORY:

Section 1. amends s. 287.05712, F.S., as transferred, renumbered, and amended by HB 95, to create
public record and public meeting exemptions for unsolicited proposals received by a responsible public
entity for a specified period.

Section 2. provides a public necessity statement.

Section 3. provides a contingent effective date.

!!. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

See Fiscal Comments.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

See Fiscal Comments.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

FISCAL COMMENTS:

The bill may have a minimalfiscal impact on state universities, Florida College System institutions, and
local governments that receive unsolicited P3 proposals because staff responsible for complying with
public record requests could require training related to the public record exemption. State universities,
Florida College System institutions, and local governments could incur costs associated with redacting
the exempt information prior to releasing a record. The costs, however, would be absorbed, as they are
part of their dayto-day responsibilities. ln addition, state universities, Florida College System
institutions, and local governments may incur minimalfiscal costs associated with recording that portion
of a closed meeting during which an unsolicited proposal that is exempt is discussed.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1 . Applicability of MunicipalityiCounty Mandates Provision:

The bill does not appear to require municipalities or counties to expend funds or take any action
requiring the expenditure of funds, reduce the authority that municipalities or counties have to raise
revenues in the aggregate, or reduce the percentage of state tax shared with municipalities or
counties.

2. Other:

Vote Requirement
Article l, s. 24(c) of the State Constitution requires a two-thirds vote of the members present and
voting for final passage of a newly created public record or public meeting exemption. The bill
creates new public record and public meeting exemptions; thus, it requires a twothirds vote for final
passage.

Public Necessitv Statement
Article I, s. 24(c) of the State Constitution requires a public necessity statement for a newly created
public record or public meeting exemption. The bill creates new public record and public meeting
exemptions; thus, it includes a public necessity statement.

Breadth of Exemption
Article l, s. 24(c) of the State Constitution requires a newly created public record or public meeting
exemption to be no broader than necessary to accomplish the stated purpose of the law. The bill
creates public record and public meeting exemptions for unsolicited proposals for P3 projects that
expire after a certain time. The exemption does not appear to be in conflict with the constitutional
requirement that the exemption be no broader than necessary to accomplish its purpose.

C.

D.
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B. RULE.MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

Not applicable.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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A bill to be entitled
An act relating to public records and public meetings,'

amending s. 281.05112, F.S., relating to qualifying
public-private projects for public facil-ities and

infrastructure; providing a definition; providing an

exemption from public records requirements for
unsolicited proposals received by a responsible public
entity for a specified period; providj-ng an exemption

from public meeting requJ-rements for any portion of a

meeting of a responsible public entity during which

exempt- proposals are discussedi requiring that a

recording be made of the closed meeting; providing an

exemption from public records requirements for the

recording of, and any records generated during, a

closed meeting for a specifled peri-od; providing for
future legislative review and repeal of the

exemptions; providing a statement of public necessi-ty;

providing a contingent effective date.

Be ft Enacted by the Legislature of the State of Florida:

Section 1. Subsection (15) is added to section 281.051\2,

Elorida Statutes, ds transferred, renumbered, and amended by HB

95, to read:
255.065 2A1454+Z Public-private partnerships; public

records and pubfic meetings exemptions.-
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(15) PUBLIC RECORDS AND PUBL]C MEETINGS EXEMPTIONS._

(a) As used in this subsection, the term "competitive
solicj-tation" has the same meanj-ng as provided in s. 119.071(1).

(b)1. An unsolicited proposal received by a responsibl-e

public entity is exempt from s. 119.07(1) and s.24(a), Art. I
of the State Constituti-on until such time as the responsible

qualifying project.
2. If the responsible public entity rejects all proposals

submitted pursuant to a competitive solicitation for a

qualifving project and such entity concl=rrrentfv provides notice
of its intent to seek additional proposSls for such project, the

unsolicited proposal remains exempt until the responsibfe pubfic
entity provides notice of an intended decj-sion concerning the

reissued competitive solicitation for the qual-ifying project or

until the responsible public entitv withdraws the rej-ssued

competitive sol-icitation for such project.
3. An unsolicited proposal- is not exempt for longer than

90 days after the initial notice by the'responsible public
entitv reiectj-nq aIl- proposals.

(c) If the responsible public entity does not issue a

competitj-ve solicitation for a qualifying project, the
unsolicited proposal ceases to be exempt 180 days after receipt
of the unsolicited proposal by such entity.

(d) 1. Any portion of a meeting of a responsibl-e publ-ic

entity during which an unsolicited proposaf that is exempt is
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discussed is exempt from s. 286.011 and s. 24(b), Art. I of the

State Constitution.
2.a. A complete recording must be made of any portion of

an exempt meeting. No portion of the exempt meetinq may be he]d

off the record.
b. The recording of, and any records generated during, the

exempt meeting are exempt from s. 119.07(1) and s. 24(a), Art. I
of the State Constitution until such time as the responsibl-e

public entity provides notice of an intended decision for a

qualifying project or 180 days after receipt of the unsolicited
proposal by the responsible public entity if such entity does

not issue a competitive solicitati-on for the project.
c. ff the responsible public entity rejects all- proposals

and concurrently provides nbtice of its intent to reissue a

competiti-ve solicitation, the recording and any records
generated at the exempt meeting remain exempt from s. 119.07(1)

and s. 24 (a), Art. I of the State Constitutj-on until such time

as the responsible public entity provi-des notice of an intended

decision concerning the reissued competitive solicj-tatj-on or
until the responsible public entity withdraws the reissued
competitive solicitation for such project.

d. A recording and any records generated during an exempt

meeting are not exempt for longer than 90 days after the initial
notice by the responsible publ-ic entity rejectinq aII proposals.

(e) This subsection is subject to the Open Government

Sunset Review Act in accordance with s. 119.15 and shal-I stand
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repealed on October 2, 2021, unless reviewed and saved from

repeal through reenactment by the Legislature.
Section 2. (1) The Leqislature finds that it is a public

necessity that an unsolicited proposal received by a responsible
public entity pursuant to s. 287.05712, Florida Statutes, be

made exempt from s. 119.07(1), Fl-orida Statutes, and s. 24(a),
Article I of the State Constitution until a time certain.
Prohibiting the public release of unsolicited proposal-s until a

time certain ensures the effective and efficient administration
of the publ-ic-private partnershj-p process established in s.

2 B7 . 05712, Florida S_tatutes . Temporaril-y protectinq unsolicited
proposal-s protects lhe public-private partnership process by

encouraging private entities to submit such proposal-s, which

wiII facilitate the.timel-y development and operatj-on of a

qualifying project. Protecting such information ensures that
other private entities do not gain an unfair competitive
advantage. The public records exemption preserves publj-c

oversight of the public-private partnership process by providing
for disclosure of the unsolicited proposal when the responsible
publ-ic entity provides notice of an intended decision; no longer
than 90 days after the responsible public entity rejects all
proposals received in a competj-tive solicitation for a

quatifying project; or 180 days after receipt of an unsolicited
proposal if such entity does not issue a competitive
solicitation

(2) The Legislature further finds that it is a public
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necessity that any portion of a meeting of the responsible
public entity during which an unso]icited proposal that is
exempt from public records requirements is dlscussed be made

exempt from s. 286.011, Florida Statutes, and s. 24(b), Article
I of the State Constitution. The Legislature also finds that it
is a public necessity that the recording of, and any records
generated during, a closed meeting be made temporarily exempt

from s. 119.07(1), El-orida Statutes, and s. 24(a), Article I of
the State Constitution. Eailure to close any portion of a

meeting during which such unsolicited proposal is discussed, and

failure to protect the release of the recordinq aed records
generated during that closed meeting, would defeaf the purpose

of the public records exemption. In addition, the Legisl-ature
finds that public oversight is maintained because-the public
records exemption for the recording and records generated during
any closed portion of a meetj-ng of the responsible publ-ic entity
are subject to public dj-sclosure when such entity provides
notice of an intended decision; no longer than 90 days after the

responsible public entity rejects aII proposals rbceived j-n a

competitive solicitation for a qualifying project; or 180 days

after receipt of an unsolicited proposal- j-f the responsible
public entity does not issue a competitive sol-icitation for a

qual-ifying project related to the proposal.
Secti-on 3. This act shall take effect on the same date

that HB 95 or similar legj-slation takes effect, if such

Iegislation is adopted in the same legislative session or an
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

HB 181 Public Works ProjectsB!LL #:
SPONSOR(S): Van Zant
TIED BILLS: IDEN./SIM. BILLS:

REFERENCE

1 ) Government Operations Subcommittee

2) Local Government Affairs Subcommittee

ACTION ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

Williamson

3) State Affairs Committee

SUMMARY ANALYSIS

Contracts for construction services that are projected to cost more than a specified threshold must be
competitively awarded. Specifically, state contracts for construction projects that are projected to cost in
excess of $200,000 must be competitively bid. Counties, municipalities, special districts, or other political
subdivisions seeking to construct or improve a public building must competitively bid the project if the projected
cost is in excess of $300,000. The solicitation of competitive bids or proposals must be publicly advertised in
the Florida Administrative Register.

The bill creates an unnumbered section of law relating to public works projects. The bill defines the terms
"political subdivision," "public works," and "public works project." lt prohibits the state or a political subdivision,
except when required by state or federal law, from requiring a contractor, subcontractor, or material supplier or
carrier engaged in the public works project to:

o Pay employees a predetermined amount of wages or prescribe any wage rate;
. Provide employees a specified type, amount, or rate of employee benefits;
. Control, limit, or expand staffing; or
o Recruit, train, or hire employees from a designated, restricted, or single source.

ln addition, the bill provides that the state or a political subdivision that contracts for a public works project may
not prohibit a contractor, subcontractor, or material supplier or carrier from submitting a bid on the project if
such individual is otherwise qualified to do the work described.

The bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or offlcial position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

EFFECT OF PROPOSED CHANGES:

Background

Federal Labor and Waqe Laws
The National Labor Relations Act of 19351 and the Labor Management Relations Act of 19472
constitute a comprehensive scheme of regulations guaranteeing employees the right to organize, to
bargain collectively through chosen representatives, and to engage in concerted activities to secure
their rights in industries involved in or affected by interstate commerce.

The Fair Labor Standards Act (FLSA or act) establishes a federal minimum wage, which is the lowest
hourly wage that can be paid in the United States.3 A state may set the rate higher than the federal
minimum, but not lower.a lt also requires employers to pay time and a half to their employees for
overtime hours worked,5 and establishes standards for recordkeeping6 and child labor.T Over 135
million workers are covered under the act;8 most, but not all, jobs are covered by the FLSA. ln addition,
some jobs covered by the act are considered "exempt" from the FLSA overtime requirements.s

On February 12, 2014, the President signed Executive Order 13658, which establishes a minimum
wage for certain federal contractors.'0 The Executive Order requires parties who contract with the
federal government to pay workers performing work on or in connection with covered federal contracts
at least $10.10 per hour beginning January 1 , 2015. Beginning January 1,2016, and annually
thereafter, such workers must be paid an amount determined by the Secretary of Labor in accordance
with the Executive Order. The order stated that "[r]aising the pay of low-wage workers increases their
morale and the productivity and quality of their work, lowers turnover and its accompanying costs, and
reduces supervisory costs."l 1

The Davis-Bacon and Related Acts apply to contractors and subcontractors performing on federally
funded or assisted contracts in excess of $2,000 for the construction, alteration, or repair (including
painting and decorating)of public buildings or public works. Davis-Bacon Act and Related Act
contractors and subcontractors must pay their laborers and mechanics employed under the contract no
less than the locally prevailing wages and fringe benefits for corresponding work on similar projects in
the area. The Davis-Bacon Act directs the Department of Labor to determine such locally prevailing

t Zg U.S.C. ss. 151-169 (encouraging the practice and procedure of collective bargaining and protecting the exercise by
workers of full freedom of association, self-organization, and designation of representatives of their own choosing, for the
purpose of negotiating the terms and conditions of their employment or other mutual aid or protection).
'29 U.S.C. ss. 141-'197 (prescribing the rights of both employees and employers in their relations affecting commerce, to
provide orderly and peaceful procedures for preventing the interference by either with the rights of the other, to protect the
rights of individual employees in their relations with labor organizations whose activities affect commerce, to define and
proscribe practices on the part of labor and management which affect commerce and are inimical to the general welfare,
and to protect the rights of the public in connection with labor disputes affecting commerce).
'29 u.s.c. s. 206.

] zs u.s.c. s.218(a).
" 29 u.s.c. s. 207(a)(1).
o 29 u.s.c- s.211.
'zg u.s.c. s.212.
8 United States Department of Labor, Wage and Hour Division: Resources for Workers,
http://www.dol.gov/whd/workers.htm (last visited Sept. 30, 201 5).
" 29 U.S.C. s. 213; United States Department of Labor, Fact Sheet #14: Coverage under the Fair Labor Standards Act
(FLSA), www.dol.gov/whd/regs/compliance/whdfs14.pdf (last visited Sept. 30, 2015).
'" Exec. Order 13658, 79 Fed. Reg. 9851 (Feb. 12,2014), available af http://www.whitehouse.gov/the-press-
officel 20 1 4 I O2l 1 2l executive-order-m i n i m u m -wage-contractors.tt 

rd.
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wage rates. The Davis-Bacon Act applies to contractors and subcontractors performing work on federal
or District of Columbia contracts. The Davis-Bacon Act prevailing wage provisions apply to the "Related
Acts," under which federal agenci^es provide assistance for construction projects through grants, loans,
loan guarantees, and insurance. ''

State Labor and Waqe Reoulations
Article l, s. 6 of the State Constitution creates a constitutional right to collectively bargain for all
workers, including public sector employees. lt provides, in pertinent part, that "[t]he right of persons to
work shall not be denied or abridged on account of membership or non-membership in any labor union
or labor organization. The right of employees, by and through a labor organization, to bargain
collectively shall not be denied or abridged." The Florida Supreme Court has held that public
employees maintain the same rights to collectively bargain as do private employees.l3

ln addition, the State Constitution provides that "[a]ll working Floridians are entitled to be paid a
minimum wage that is sufficient to provide a decent and healthy life for them and their families, that
protects their employers from unfair low-wage competition, and that does not force them to rely on
taxpayer-funded public services in order to avoid economic hardship."la The State Constitution requires
employers to pay employees no less than the minimum wage for all hours worked in Florida.15 The
current state minimum wage is $8.05 per hour,16 which is higher than the federal rate.17

Procurement of Construction Services
Chapter 255, F.S., specifies the procedures to be followed in the procurement of construction services
for public property and publicly owned buildings. The Department of Management Services is
responsible for establishing by rule the following:

o Procedures for determining the qualifications and responsibility of potential bidders prior to
advertisement for and receipt of bids for building construction contracts;

o Procedures for awarding each state agency construction project to the lowest qualified bidder;
. Procedures to govern negotiations for construction contracts and contract modifications when

such negotiations are determined to be in the best interest of the state; and
e Procedures for entering into performance-based contracts for the development of public

facilities when those contracts are determined to be in the best interest of the state.18

State contracts for construction projects that are projected to cost in excess of $200,000 must be
competitively bid.1e A county, municipality, special district, or other political subdivision seeking to
construct or improve a public building must competitively bid the project if the projected cost is in
excess of $300,000.20

Section 255.0525, F.S., requires the solicitation of competitive bids or proposals for any state
construction project that is projected to cost more than $200,000 to be publicly advertised in the Florida
Administrative Register (FAR) at least 21 days prior to the established bid opening. lf the cost of the

" United States Department of Labor, Wage and Hour Division: Davis-Bacon and Related Acts,
http://www.dol.gov/whd/govcontracts/dbra.htm (last visited Oct. 13, 2015).
'' See Hillsborough Cnty. Gov'tl Emps. Assh, lnc. v. Hillsborough Cnty. Aviation Auth.,522 So. 2d 358 (Fla. 1988); City of
Tallahassee v. Public Employees Relations Comm'n,410 So. 2d 487 (Fla. 1981); Dade Cnty. Classroom Teachers Ass'n
v. Legislature of F\a.,269 So. 2d 684 (F\a.1972).
'o Article X, s. 24(a), Fr-R. CoNsr.
'u Article X, s. 24(c), Fu. corusr.
16 Department of 

'Economic 
Opportunity, Display Posfers and Required Notices, http://www.floridajobs.org/business-

gowth-and-partnerships/for-employers/display-posters-and-required-notices (last visited Sept. 30, 2015).
'' The federal minimum wage is $7.25 per hour. For more information about federal minimum wage provisions, see
http://www.dol.gov/whd/m inim umwage. htm (last visited Sept. 30, 20 1 5).
1s Section 255.19, F.S.

'n See s. 255.0525, F.S.; see a/so chapters 60D-5.002 and 60D-5.0073, F.A.C.
20 Section 255.20(1), F.S. For electrical work, local governments must competitively bid projects estimated to cost more
than $75,000.
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construction project is projected to exceed $500,000, the advertisement must be published at least 30
days prior to the bid opening in the FAR, and at least once 30 days prior to the bid opening in a
newspaper of general circulation in the county where the project is located.2l

Florida law provides a preference for the employment of state residents in construction contracts
funded with state funds. Such contracts must contain a provision requiring the contractor to give
preference to the employment of state residents in the performance of the work if state residents have
substantially equal qualifications22 to those of non-residents.23 lf a construction contract is funded by
local funds, the contract may contain such a provision.2a ln addition, a contractor required to employ
state residents must contact the Department of Economic Opportunity to post the contractor's
employment needs in the state's job bank system.25

Effect of Proposed Changes

The bill creates an unnumbered section of law relating to public works projects. lt defines the following
terms:

o "Political subdivision" means a separate agency or unit of local government created or
established by law or ordinance and the officers thereof. The term includes, but is not limited to,
a county; a city, town, or other municipality; or a department, commission, authority, school
district, taxing district, water management district, board, public corporation, institution of higher
education, or other public agency or body authorized to expend public funds for construction,
maintenance, repair, or improvement of public works.

. "Public works" or "public works project" means a building, road, street, sewer, storm drain, water
system, site development, irrigation system, reclamation project, gas or electrical distribution
system, gas or electrical substation, or other facility, project, or portion thereof, including repair,
renovation, or remodeling, owned in whole or in part by any political subdivision for which a
project for construction, maintenance, repair, or improvement of public works is to be paid for in
whole or in part with state funds.

The bill provides that except as required by federal or state law, the state or any political subdivision
that contracts for the construction, maintenance, repair, or improvement of public works may not
require specified employment provisions. Specifically, the state or any political subdivision may not
require a contractor, subcontractor, or material supplier or carrier engaged in the construction,
maintenance, repair, or improvement of public works to:

. Pay employees a predetermined amount of wages or prescribe any wage rate;
o Provide employees a specified type, amount, or rate of employee benefits;
. Control, limit, or expand staffing; or
o Recruit, train, or hire employees from a designated, restricted, or single source.

ln addition, the bill provides that the state or any political subdivision that contracts for the construction,
maintenance, repair, or improvement of a public works project may not prohibit a contractor,
subcontractor, or material supplier or carrier from submitting a bid on the project if such individual is
able to perform the work described and is qualified, licensed, or certified as required by state law.

B. SECTION DIRECTORY:

Section 1. creates an unnumbered section of law relating to public works projects.

21 For counties, municipalities, and political subdivisions, similar publishing provisions apply. See Section 255.0525(2),
F.S.
22 Section 255.099(1)(a), F.S., defines substantially equal qualifications as the "qualifications of two or more persons
among whom the employer cannot make a reasonable determination that the qualifications held by one person are better

^s,Jited 
for the position than the qualifications held by the other person or persons."

'" Section 255.099(1), F.S.

'o rd.
25 Section 255.099(1Xb), F.S.
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Section 2. provides an effective date of July 1 ,2016.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to impact state revenues.

2. Expenditures:

The bill does not appear to impact state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to impact local government revenues.

2. Expenditures:

The bill does not appear to impact local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditure of funds; reduce the authority that counties or municipalities have to
raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill neither provides rulemaking authority nor requires implementation by executive branch
rulemaking.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Draftino lssue: Definition of Public Works and Public Works Proiect
The bill provides a definition for "public works" and "public works project" and repeats portions of the
definition throughout the bill when using these terms. The bill sponsor may want to consider amending
the repetitive provisions to improve the bill's clarity.
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IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

Not applicable.
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A bill to be entitled
An act relating to public works projects; providing
definitions; prohibiting state and political
subdivisions that contract for the construction,
maintenance, repair, or improvement of public works

from imposing restrictive conditions on certain
contractors, subcontractors, or materiaf suppllers or
carriers; providing an exceptlon,' prohibiting the

state and political subdivisions from restricting
qualified bidders from submitting bids; providi-ng an

, effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. (1) As used in this sectj-on, the term:
(a) "Pofitical subdivision" means a separate agency or

unit of local government created or established by law or
ordinance and the officers thereof. The term includes, but is

' not limited to, a county; a city, town, or other municipality;
or a department, commission, authority, school district, taxing
district, water management district, board, public corporation,
institution of higher education, or other publ-ic agency or body

authorized to expend public funds for construction, maintenance,

repair, or improvement of pubfic works.
(b) "Public works" or "public works project" means a

buil-dj-ng, road, street, sewer, storm drain, water system, site

Page 1 of3

CODING: Words s++i€ke* are deletions; words underlined are additions.

hb01 81 -00



FLORIDA HOUSE OF REPRESENTATIVES

HB 181 2016

development, irri-gation system, reclamation project, gas or

el-ectrical distribution system, gas or electricaf substation, or
other facilitv, proiect, or portion thereof , inc]uding repai-r,
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renovalion, or remodeling, owned in whole or in part by any

political- subdivision for which a project for construction,
maintenance, repair, or improvement of public works is to be

paid for in whol-e or in part with state funds.
(2) (a) Except as required by federal- or state law, the

state or any pol-itical subdivision that contracts for the

construction, maintenance, repair, or improvement of public
works may not requj-re that q contractor, subcontractor, or
material suppl-ier or carrieT engaged in the constructj-on,
maintenance, repair, or imp:iovement of public works:

1. Pay employees a predetermined amount of wages or
prescribe any wage ratei

2. Provide empfoyees a specified type, amount, or rate of
employee benef j-ts;

3. Control, 1j-mit, or expand staf f j-ng; or
4. Recruit, train, or'hire employees from a designated,

restricted, or singfe source.
(b) The state or any pol-itical subdivision that contracts

for any construction, maintenance, repair, or improvement of a

publ-ic works project may not prohibit any contractor,
subcontractor, or material supplier or carrier able to perform

the construction, maintenance, repair, or improvement of public
works who is qualified, licensed, or certified as required by
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state law to perform such work from submitting a bid on any

publ-ic works project.
Section 2. This act shall take effect July 1, 201,6.
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