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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 27 Florida Slavery Memorial
SPONSOR(S): McGhee and others
TIED BILLS: IDEN./SIM. BILLS: SB 1722
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Oversight, Transparency & Administration Whittaker __, ) Harrington
Subcommittee

2) Government Operations & Technology
Appropriations Subcommittee

3) Government Accountability Committee

SUMMARY ANALYSIS

A monument may not be constructed or placed on the premises of the Capitol Complex unless authorized by
general law and unless the design and placement of the monument is approved by the Department of
Management Services (DMS) after considering the recommendations of the Florida Historical Commission.
Although various monuments have been authorized for placement at the Capitol Complex, there is not a
slavery memorial.

The bill establishes the Florida Slavery Memorial and requires DMS to administer the memorial and to
designate an appropriate public area for the memorial on the Capitol Complex. DMS must construct the

memorial after considering the recommendations of the Florida Historical Commission and coordinate with the
Division of Historical Resources of the Department of State in regards to the memorial’s design and placement.

The bill may have an indeterminate fiscal impact to the state, but does not appear to have a fiscal impact on
local governments. See Fiscal Comments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Present Situation

Capitol Complex Monuments

A monument’ may not be constructed or placed on the premises of the Capitol Complex unless
authorized by general law and unless the design and placement of the monument is approved by the
Department of Management Services (DMS) after considering the recommendations of the Florida
Historical Commission.2 DMS must coordinate with the Division of Historical Resources of the
Department of State regarding a monument's design and placement.* DMS, in consultation with the
Florida Historical Commission, must set aside an area of the Capitol Complex to be dedicated as a
memorial garden for the placement of authorized monuments.*

Section 281.01, F.S., defines the term “Capitol Complex” as:

[T]hat portion of Tallahassee, Leon County, Florida, commonly referred to as the
Capitol, the Historic Capitol, the Senate Office Building, the House Office
Building, the Knott Building, the Pepper Building, the Holland Building, and the
curtilage of each, including the state-owned lands and public streets adjacent
thereto within an area bounded by and including Monroe Street, Jefferson Street,
Duval Street, and Gaines Street. The term shall also include the State Capital
Circle Office Complex located in Leon County, Florida.

Current law authorizes various memorials for placement at the Capitol Complex, including:
e The Florida Veterans’ Walk of Honor;®

The Florida Veterans’ Memorial Garden:®

The POW-MIA Chair of Honor Memorial;’

Florida Law Enforcement Officers’ Hall of Fame;®

Florida Women'’s Hall of Fame;® and

The Florida Holocaust Memorial.

There is not a Slavery Memorial currently in Florida.

Division of Historical Resources
The Division of Historical Resources, which is established within the Department of State," in part, is
responsible for:

o Developing a comprehensive statewide historic preservation plan.

!'Section 265.111(1), F.S., defines the term “monument” to mean a permanent structure such as a marker, statue, sculpture, plaque, or
other artifice, including living plant material, placed in remembrance or recognition of significant person or event in Florida history.
The term does not include any “Official Florida Historical Marker” as defined in s. 267.021, F.S.

? Section 265.111(2), F.S.

‘Id.

* Section 265.111(3), F.S.

> Section 265.0031, F.S.

‘Id.

7 Section 265.00301, F.S.

$ Section 265.0041, F.S.

® Section 265.001, F.S.

"% Section 365.005, F.S.

! Section 20.10(2)(b), F.S.
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¢ Directing and conducting a comprehensive statewide survey of historic resources and
maintaining an inventory of such resources.

e Ensuring that historic resources are taken into consideration at all levels of planning and
development.

¢ Providing public information, education, and technical assistance relating to historic
preservation programs.'?

Florida Historical Commission

The Florida Historical Commission (commission) was established in 2001 to enhance public
participation and involvement in the preservation and protection of the state's historic and
archaeological sites and properties." The commission is part of the Department of State and is tasked
with advising and assisting the Division of Historical Resources in carrying out its programs, duties, and
responsibilities."

The Commission is composed of 11 members. Seven members of the Commission are appointed by
the Governor in consultation with the Secretary of State, two by the President of the Senate, and two by
the Speaker of the House of Representatives.” The Commission must include:

o Alicensed architect with expertise in historic preservation and architectural history;
A professional historian in the field of American history;
A professional architectural historian;
An archaeologist specializing in the field of prehistory;
An archaeologist specializing in the historic period; and
Representatives of the public with demonstrated interest in the preservation of Florida’s
historical and archaeological heritage.'

The Commission must provide assistance, advice, and recommendations to the Division of Historical
Resources.'” Section 267.0612(9), F.S., also requires the Commission to provide recommendations to
DMS on the design and placement of monuments authorized by general law to be placed on the
premises of the Capitol Complex.

Effect of the Bill

The bill establishes the Florida Slavery Memorial to recognize the fundamental injustice, cruelty,
brutality, and inhumanity of slavery in the United States and the American Colonies and to honor
nameless and forgotten men, women, and children who have gone unrecognized for their undeniable
and weighty contributions to the United States. It requires DMS to administer the memorial and set
aside an appropriate public area for the memorial on the premises of the Capitol Complex.'®

The bill requires DMS to construct and place the memorial after it has considered the recommendations
of the commission and to coordinate with the Division of Historical Resources of the Department of
State regarding the memorial’s design and placement.

B. SECTION DIRECTORY:
Section 1 Creates s. 265.006, F.S., to establish the Florida Slavery Memorial.

Section 2 Provides an effective date of July 1, 2017.

12 Section 267.031(5), F.S.
13 Chapter 2001-199, L.O.F; codified as s. 267.0612, F.S.
** Section 267.0612, F.S.
'* Section 267.0612(1)(a)1., F.S.
16
Id.
7 See's. 267.0612(6), F.S.
'® The bill specifies that the memorial will not be on the State Capitol Circle Office Complex. The “Capitol Complex” is generally the

buildings bound by Monroe Street, Jefferson Street, Duval Street, and Gaines Street in Tallahassee.
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Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

See Fiscal Comments.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

The bill will have an indeterminate cost to DMS for the creation and placement of the memorial.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. The bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
Not applicable.
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HB 27 2017

A bill to be entitled
An act relating to the Florida Slavery Memorial;
creating s. 265.006, F.S.; providing legislative
intent; establishing the Florida Slavery Memorial;
providing for administration of the memorial by the
Department of Management Services; providing

conditions for construction and placement of the

X 3 o b w NN

memorial; providing an effective date.

10| Be It Enacted by the Legislature of the State of Florida:
11
12 Sectioﬁ 1. Section 265.006, Florida Statutes, is created
13] to read:

14 265.006 Florida Slavery Memorial.—

15 (1) Tt is the intent of the Legislature to recognize the

16| fundamental injustice, cruelty, brutality, and inhumanity of

17 slavery in the United States and the American Colonies and to

18 honor the nameless and forgotten men, women, and children who

19| have gone unrecognized for their undeniable and weighty

20 contributions to the United States.

21 (2) There is established the Florida Slavery Memorial.

22 (a) The memorial is administered by the Department of

23 Management Services.

24 (b) The Department of Management Services shall set aside

25| an appropriate public area for the memorial on the premises of

26| the Capitol Complex, as defined in s. 281.01, not including the
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FLORIDA H O U S E O F R EPRESENTATI V E S

HB 27 2017

27| State Capital Circle Office Complex. The department shall
28| construct and place the Florida Slavery Memorial after it has
29| considered the recommendations of the Florida Historical
30 Commission as required pursuant to ss. 265.111 and 267.0612(9)
31} and coordinated with the Division of Historical Resources of the
32| Department of State regarding the design and placement of the
33| memorial.
34 Section 2. This act shall take effect July 1, 2017.
Page 2 of 2
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 351 Pub. Rec. and Meetings/Postsecondary Education Executive Search
SPONSOR(S): Rommel and others
TIED BILLS: None IDEN./SIM. BILLS: SB 478

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Post-Secondary Education Subcommittee 11Y,3N McAlarney Bishop

2) Oversight, Transparency & Administration Toliver \/:r Harringtonw/

Subcommittee

3) Education Committee

SUMMARY ANALYSIS

State universities and Florida College System (FCS) institutions occasionally establish search committees to fill
vacant positions for president, provost, or dean. The search committee may be comprised of members from an
institution’s board of trustees, faculty or student representatives, members of the community, members from
the Board of Governors or State Board of Education, and other potentially interested persons. The purpose of
the committee is to locate qualified applicants who are interested in filling the vacant position at the university
or institution, vetting applicants, and selecting a candidate to fill the position.

The bill creates an exemption from public record and public meeting requirements for information associated
with the applicant recruitment process and discussions associated with the applicant search for certain state
university and FCS institution employees. Specifically, the bill provides that any personal identifying information
of an applicant for president, provost, or dean of any state university or FCS institution is confidential and
exempt from public record requirements. It also creates a public meeting exemption for any meeting held for
the purpose of identifying or vetting applicants for president, provost, or dean of any state university or FCS
institution.

The bill provides instances when the public meeting exemption does not apply. In addition, it provides that the
names of any applicants who comprise a final group of applicants must be released by the state university or
FCS institution no later than 10 days before the date of the meeting at which final action or vote is to be taken
on the employment of the applicants. All documents containing personal identifying information of any
applicants who comprise a final group of applicants become subject to public record requirements when the
applicants’ names are released.

The bill provides for repeal of the exemptions on October 2, 2022, unless reviewed and saved from repeal by
the Legislature. It also provides a statement of public necessity as required by the State Constitution.

The bill does not appear to have a fiscal impact on state or local governments.

Article |, s. 24(c) of the State Constitution requires a two-thirds vote of the members present and voting
for final passage of a newly created public record or public meeting exemption. The bill creates a
public record and public meeting exemption; thus, it requires a two-thirds vote for final passage.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Present Situation

Public Records Law

Article 1, s. 24(a) of the State Constitution sets forth the state’s public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public record
of the legislative, executive, and judicial branches of government.’

Public policy regarding access to government records is addressed further in the Florida Statutes.
Section 119.07(1), F.S., guarantees every person a right to inspect and copy any state, county, or
municipal record.

Public Meetings Law

Article |, s. 24(b) of the State Constitution sets forth the state’s public policy regarding access to
government meetings. The section requires that all meetings of any collegial public body of the
executive branch of state government or of any collegial public body of a county, municipality, school
district, or special district, at which official acts are to be taken or at which public business of such body
is to be transacted or discussed, be open and noticed to the public.

Public policy regarding access to government meetings is addressed further in the Florida Statutes.
Section 286.011, F.S., known as the “Government in the Sunshine Law” requires that all meetings of
any board or commission of any state agency or authority or of any agency or authority of any county,
municipal corporation, or political subdivision, at which official acts are to be taken be open to the public
at all times.? The board or commission must provide reasonable notice of all public meetings.® Public
meetings may not be held at any location that discriminates on the basis of sex, age, race, creed, color,
origin or economic status or which operates in a manner that unreasonably restricts the public’s access
to the facility.* Minutes of a public meeting must be promptly recorded and open to public inspection.®

Public Record and Public Meeting Exemptions

The Legislature, however, may provide by general law for the exemption of records and meetings from
the requirements of Article |, s. 24(a) and (b) of the State Constitution. The general law must state with
specificity the public necessity justifying the exemption (public necessity statement) and must be no
broader than necessary to accomplish its purpose.® A bill enacting an exemption must pass by a two-
thirds vote of the members present and voting.’

Furthermore, the Open Government Sunset Review Act® provides that a public record or public meeting
exemption may be created or maintained only if it serves an identifiable public purpose. In addition, it
may be no broader than is necessary to meet one of the following purposes:
o Allows the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption;

! Article 1, s. 24(a), FLA. CONST.
? Section 286.011(1), F.S.

‘.

* Section 286.011(6), F.S.

5 Section 286.011(2), E.S.

® Article I, s. 24(c), FLA. CONST.
Id

8 Section 119.15, F.S.
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¢ Protects sensitive personal information that, if released, would be defamatory or would
jeopardize an individual's safety; however, only the identity of an individual may be exempted
under this provision; or

e Protects trade or business secrets.

Search Committees

Oftentimes, when looking to fill a vacant president, provost, or dean position, state universities and
Florida College System (FCS) institutions® establish a search committee, which may be comprised of
members from an institution’s board of trustees, faculty or student representatives, members of the
community, members from the Board of Governors or State Board of Education, and other potentially
interested persons. The purpose of the committee is to locate qualified applicants who are interested in
filling the vacant position at the university or institution, vetting applicants, and selecting a candidate to
fill the position."

The search committee often retains the services of a consulting firm for the purpose of conducting the
search for a president, provost, or dean. It is typical for the consultant to make the initial contact with a
potential applicant to determine if the person is interested in applying to fill the vacancy at the state
university or FCS institution.

Information obtained by a search committee or consultant, including applications and other information
gathered by a committee or consultant regarding applicants, must be made available for copying and
inspection upon request. In addition, any meetings associated with the search process, including
vetting of applicants, are open to the public."

Effect of Proposed Changes

The bill creates an exemption from public record requirements for information associated with the
applicant recruitment process and an exemption from public meeting requirements for discussions
associated with the applicant search.

Specifically, the bill provides that any personal identifying information of an applicant for president,
provost, or dean of any state university or FSC institution is confidential and exempt'? from public
record requirements.

The bill also creates a public meeting exemption for any meeting held for the purpose of identifying or
vetting applicants for president, provost, or dean of any state university or FCS institution. It provides
that the public meeting exemption does not apply to a meeting held for the purpose of establishing
qualifications of potential applicants or any compensation framework to be offered to potential
applicants; however, any portion of such meeting that would disclose personal identifying information of
an applicant or potential applicant is exempt from public meeting requirements.

? The Board of trustees for a FCS institution is charged with appointing an institution president and may appoint a search committee
for this purpose. Section 1001.64(19), F.S.

' The Board of Governors must confirm the selected candidate for president of a state university. Section 1001.706(6)(a), F.S.
FCS institutions and state universities are considered state agencies, subject to public records and public meetings laws. See Wood
v. Marston, 442 So. 2d 934, 938 (Fla. 1983) (holding that a University of Florida screening committee was subject to Florida’s
Sunshine Law); Rhea v. District Bd. Of Trustees of Santa Fe College, 109 So. 3d 851, 855, fn. 1 (Fla. 1st DCA 2013) (noting that
Santa Fe College, as part of the FCS, is a state agency having a duty to provide access to public records).

2 There is a difference between records the Legislature designates as exempt from public record requirements and those the
Legislature deems confidential and exempt. A record classified as exempt from public disclosure may be disclosed under certain
circumstances. See WFIV, Inc. v. The School Board of Seminole, 874 So.2d 48, 53 (Fla. 5th DCA 2004), review denied 892 So.2d
1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th DCA 1994); Williams v. City of Minneola, 575 So.2d
687 (Fla. 5th DCA 1991). If the Legislature designates a record as confidential and exempt from public disclosure, such record may
not be released, by the custodian of public records, to anyone other than the persons or entities specifically designated instatute. See

Attorney General Opinion 85-62 (August 1, 1985).
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Any meeting or interview held after a final group of applicants has been established and held for the
purpose of making a final selection to fill the position of president, provost, or dean is subject to public
meeting requirements. In addition, the names of any applicants who comprise a final group of
applicants must be released by the state university or FCS institution no later than 10 days before the
date of the meeting at which final action or vote is to be taken on the employment of the applicants. All
documents containing personal identifying information of any applicants who comprise a final group of
applicants become subject to public record requirements when the applicants’ names are released.

The bill provides that the section is subject to the Open Government Sunset Review Act and will be
repealed on October 2, 2022, unless reviewed and saved from repeal by the Legislature. It also
provides a statement of public necessity as required by the State Constitution.

B. SECTION DIRECTORY:

Section 1. Creates s. 1004.097, F.S., to provide public record and public meeting exemptions
associated with a search conducted by a state university or FCS institution for the purpose of identifying
or vetting applicants for president, provost, or dean.

Section 2. Provides a statement of public necessity as required by the State Constitution.

Section 3. Provides an effective date of upon becoming a law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

The bill likely could create a minimal fiscal impact on state universities and FCS institutions, because
staff responsible for complying with public record requests could require training related to creation of
the public record exemption. In addition, state universities and FCS institutions could incur costs
associated with redacting the confidential and exempt information prior to releasing a record. The
costs, however, would be absorbed, as they are part of the day-to-day responsibilities of the
universities and institutions.
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. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditures of funds; reduce the authority that counties or municipalities have
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

Vote Requirement

Article |, s. 24(c) of the State Constitution requires a two-thirds vote of the members present and voting
for final passage of a newly created public record or public meeting exemption. The bill creates public
record and public meeting exemptions; thus, it requires a two-thirds vote for final passage.

Public Necessity Statement

Article |, s. 24(c) of the State Constitution requires a public necessity statement for a newly created or
expanded public record or public meeting exemption. The bill creates public record and public meeting
exemptions; thus, it includes a public necessity statement.

Breadth of Exemption

Article |, s. 24(c) of the State Constitution requires a newly created public record or public meeting
exemption to be no broader than necessary to accomplish the stated purpose of the law. The bill
creates a public record exemption for any personal identifying information of an applicant for president,
provost, or dean of any state university or FCS institution, in addition to a public meeting exemption for
any meetings wherein such information is discussed or such applicants are vetted. The exemptions
seek to ensure that a search committee can avail of qualified applicants without those applicants
fearing the possibility of losing their current jobs as a consequence of applying to these institutions. As
such, the exemptions do not appear to be in conflict with the constitutional requirement that the
exemptions be no broader than necessary to accomplish their stated purpose.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.
IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
None.
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HB 351 2017

A bill to be entitled
An act relating to public records and public meetings;
creating s. 1004.097, F.S.; providing an exemption
from public records requirements for any personal
identifying information of an applicant for president,
provost, or dean of a state university or Florida
College System institution; providing an exemption
from public meeting requirements for any meeting held
for the purpose of identifying or vetting applicants
for president, provost, or dean of a state university
or Florida College System institution and for any
portion of a meeting held for the purpose of
establishing qualifications of, or any compensation
framework to be offered to, such potential applicants
that would disclose personal identifying information
of an applicant or potential applicant; providing for
applicability; requiring release of the names of
specified applicants within a certain timeframe;
providing for future legislative review and repeal of
the exemptions; providing a statement of public

necessity; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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HB 351 2017

25 Section 1. Section 1004.097, Florida Statutes, is created
26 to read:

27 1004.097 Information identifying applicants for president,

28| provost, or dean at state universities and Florida College

29| System institutions; public records exemption; public meeting

30 exemption.

31 (1) Any personal identifying information of an applicant

32 for president, provost, or dean of a state university or Florida

33| College System institution is confidential and exempt from s.

34 119.07(1) and s. 24(a), Art. I of the State Constitution.

" 35 (2) Any meeting held for the purpose of identifying or

36| wvetting applicants for president, provost, or dean of a state

37| university or Florida College System institution is exempt from

38 s. 286.011 and s. 24(b), Art. I of the State Constitution. This

- 39| exemption does not apply to a meeting held for the purpose of

40| establishing qualifications of potential applicants or any

41 compensation framework to be offered to potential applicants.

- 42} However, any portion of such a meeting that would disclose

43| personal identifying information of an applicant or potential

- 44| applicant is exempt from s. 286.011 and s. 24(b), Art. I of the

45 State Constitution.

46 (3) Any meeting or interview held after a final group of

47| applicants has been established and held for the purpose of

48| making a final selection to fill the position of president,

49| provost, or dean of a state university or Florida College System
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HB 351 2017

50| institution is subject to the provisions of s. 286.011 and s.

51 24(b), Art. I of the State Constitution.

52 (4) The names of applicants who comprise a final group of

53 applicants pursuant to subsection (3) must be released by the

54| state university or Florida College System institution no later

55| than 10 days before the date of the meeting at which final

56| action or vote is to be taken on the employment of the

57| applicants.

58 (5) Any personal identifying information of applicants who

59| comprise a final group of applicants pursuant to subsection (3)

60| become subject to the provisions of s. 119.07(1) and s. 24(a),

6l Art. I of the State Consfitution at the time the names of such

62 applicants are released pursuant to subsection (4).

63 (6) This section is subject to the Open Government Sunset

64| Review Act in accordance with s. 119.15 and shall stand repealed

65 on October 2, 2022, unless reviewed and saved from repeal

66| through reenactment by the Legislature.

67 Section 2. The Legislature finds that it is a public

68 necessity that any personal identifying information of an

69| applicant for president, provost, or dean of a state university

701 or Florida College System institution be made confidential and

71 exempt from s. 119.07(1), Florida Statutes, and s. 24(a), Art. I

72 of the State Constitution. It is also the finding of the

73| Legislature that any meeting held for the purpose of identifying

74| or vetting applicants for president, provost, or dean of a state
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75| wuniversity or Florida College System institution and any portion

76| of a meeting held for the purpose of establishing qualifications

77 of, or any compensation framework to be offered to, such

78| potential applicants that would disclose personal identifying

79| information of an applicant or potential applicant be made

80 exempt from s. 286.011, Florida Statutes, and s. 24(b), Art. I

81| of the State Constitution. The task of filling the position of

82 president, provost, or dean within a state university or Florida

83| College System institution is often conducted by an executive

84 search committee. Many, if not most, applicants for such a

85| position are currently employed at another Jjob at the time they

86| apply and could jeopardize their current positions if it were to

87| become known that they were seeking employment elsewhere. These

88| exemptions from public records and public meeting requirements

89 are needed to ensure that such a search committee can-avail

90 itself of the most experienced and desirable pool of qualified

91| applicants from which to fill the position of president,

92| provost, or dean of a state university or Florida College System

93| dinstitution. If potential applicants fear the possibility of

94 losing their current jobs as a consequence of attempting to

95| progress along their chosen career path or simply seeking

96| different and more rewarding employment, failure to have these

97 safeqguards in place could have a chilling effect on the number

98| and quality of applicants available to fill the position of
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99| president, provost, or dean of a state university or Florida
100| College System institution.
101 Section 3. This act shall take effect upon becoming a law.
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Bill No. HB 351 (2017)
Amendment No.

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (/N
ADOPTED AS AMENDED /Ny
ADOPTED W/O OBJECTION _(Y/N)
FAILED TO ADOPT ¥/
WITHDRAWN ___ (Y/N)
OTHER

Committee/Subcommittee hearing bill: Oversight, Transparency &
Administration Subcommittee

Representative Rommel offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Section 1004.097, Florida Statutes, is created
to read:

1004.097 Information identifying applicants for president,

vice president, provost, or dean at state universities and

Florida College System institutions; public records exemption;

public meeting exemption.

(1) Any personal identifying information of an applicant

for president, vice president, provost, or dean of a state

university or Florida College System institution is confidential
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16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

Amendment No.

and exempt from s. 119.07(1) and s. 24(a), Art. I of the State

Constitution.

(2) Any meeting held for the purpose of identifying or

vetting applicants for president, vice president, provost, or

dean of a state university or Florida College System institution

is exempt from s. 286.011 and s. 24(b), Art. I of the State

Constitution. This exemption does not apply to a meeting held

for the purpose of establishing qualifications of potential

applicants or any compensation framework to be offered to

potential applicants. However, any portion of such a meeting

that would disclose personal identifying information of an

applicant or potential applicant is exempt from s. 286.011 and

s. 24(b), Art. I of the State Constitution.

(3) Any meeting or interview held after a final group of

applicants has been established and held for the purpose of

making a final selection to fill the position of president, vice

president, provost, or dean of a state university or Florida

College System institution is subject to the provisions of s.

286.011 and s. 24(b), Art. I of the State Constitution.

(4) The names of applicants who comprise a final group of

applicants pursuant to subsection (3) must be released by the

state university or Florida College System institution no later

than 21 days before the date of the meeting at which final

action or vote is to be taken on the employment of the

applicants.

703035 - HB 351 Strike-All.docx

Published On: 3/27/2017 6:36:46 PM
Page 2 of 5




VMR~ comrrrae/suscommirre avenpuent
Bill No. HB 351 (2017)

41
42
43
44
45
46
47
48
49
50
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52
53
54
55
56
57
58
59
60
61
62
63
64
65

Amendment No.

(5) Any personal identifying information of applicants who

comprise a final group of applicants pursuant to subsection (3)

become subject to the provisions of s. 119.07(1l) and s. 24 (a),

Art. I of the State Constitution at the time the names of such

applicants are released pursuant to subsection (4).

(6) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2022, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that any personal identifying information of an

applicant for president, vice president, provost, or dean of a

state university or Florida College System institution be made

confidential and exempt from s. 119.07(1), Florida Statutes, and

s. 24(a), Art. I of the State Constitution. It is also the

finding of the Legislature that any meeting held for the purpose

of identifying or vetting applicants for president, vice

president, provost, or dean of a state university or Florida

College System institution and any portion of a meeting held for

the purpose of establishing gqualifications of, or any

compensation framework to be offered to, such potential

applicants that would disclose personal identifying information

of an applicant or potential applicant be made exempt from s.

286.011, Florida Statutes, and s. 24(b), Art. I of the State

Constitution. The task of filling the position of president,
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Bill No. HB 351 (2017)
Amendment No.

vice president, provost, or dean within a state university or

Florida College System institution is often conducted by an

executive search committee. Many, if not most, applicants for

such a position are currently employed at another job at the

time they apply and could jeopardize their current positions if

it were to become known that they were seeking employment

elsewhere. These exemptions from public records and public

meeting requirements are needed to ensure that such a search

committee can avail itself of the most experienced and desirable

pool of qualified applicants from which to fill the position of

president, vice president, provost, or dean of a state

university or Florida College System institution. If potential

applicants fear the possibility of losing their current jobs as

a consequence of attempting to progress along their chosen

career path or simply seeking different and more rewarding

employment, failure to have these safequards in place could have

a chilling effect on the number and quality of applicants

available to fill the position of president, vice president,

provost, or dean of a state university or Florida College System

institution.

Section 3. This act shall take effect upon becoming a law.

TITLE AMENDMENT

Remove everything before the enacting clause and insert:
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91| An act relating to public records and public meetings; creating
921 s. 1004.097, F.S.; providing an exemption from public records
93| requirements for any personal identifying information of an

94 applicant for president, vice president, provost, or dean of a
95| state university or Florida College System institution;

‘96 providing an exemption from public meeting requirements for any
97{ meeting held for the purpose of identifying or vetting

98| applicants for president, vice president, provost, or dean of a
99| state university or Florida College System institution and for
100| any portion of a meeting held for the purpose of establishing
101| qualifications of, or any compensation framework to be offered
102| to, such potential applicants that would disclose personal

103} identifying information of an applicant or potential applicant;
104| providing for applicability; requiring release of the names of
105] specified applicants within a certain timeframe; providing for
106] future legislative review and repeal of the exemptions;

107| providing a statement of public necessity; providing an

108 effective date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 437 Pub.Rec./International Financial Institutions
SPONSOR(S): Insurance & Banking Subcommittee; Raulerson
TIED BILLS: CS/HB 435 IDEN./SIM. BILLS: CS/SB 738

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Insurance & Banking Subcommittee 13Y,0N, As Hinshelwood Luczynski
CS
2) Oversight, Transparency & Administration Whittaker ) Harrington ( ;\\\
Subcommittee \}‘jj

3) Commerce Committee

SUMMARY ANALYSIS

The Office of Financial Regulation (OFR) regulates “financial institutions”, the definition of which is expanded in
companion bill CS/HB 435 to include two new entities called an “international trust entity” and a “limited service
affiliate.”

The bill creates public record exemptions related to each of those new entities in order to make the following
information confidential and exempt from public disclosure:

e Any personal identifying information of the customers or prospective customers of an affiliated
international trust entity which appears in records relating to reports of examinations, operations, or
condition of an international trust company representative office or a limited service affiliate, including
working papers.

e Any portion of a list of names of the shareholders or members of an affiliated international trust entity or
a limited service affiliate.

¢ Information received by the OFR from a person from another state or country or the Federal
Government which is otherwise confidential or exempt pursuant to the laws of that state or country or
pursuant to federal law.

The bill provides for the release of such confidential and exempt information to specified entities. It also
provides that a person who willfully discloses information made confidential and exempt by this act commits a
felony of the third degree.

The bill also substantially amends the applicable public record exemptions in s. 655.057, F.S., by specifying
that the exemptions are not only confidential and exempt from s. 119.071(1), F.S., but also from article |,
section 24(a) of the Florida Constitution.

The bill provides for repeal of the newly created and expanded exemptions on October 2, 2022, unless
reviewed and saved from repeal through reenactment by the Legislature. The bill provides public necessity
statements as required by the Florida Constitution.

Article I, section 24(c) of the Florida Constitution requires a two-thirds vote of the members present
and voting for final passage of a newly created or expanded public record or public meeting
exemption. The bill creates new public record exemptions and expands existing exemptions; thus, it
requires a two-thirds vote for final passage.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0437b.0TA.DOCX
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Public Records

Article |, section 24(a) of the Florida Constitution sets forth the state’s public policy regarding access to
government records. This section guarantees every person a right to inspect or copy any public record
of the legislative, executive, and judicial branches of government. The Legislature, however, may
provide by general law for the exemption of records from the requirements of article I, section 24(a) of
the Florida Constitution. The general law must state with specificity the public necessity justifying the
exemptio1n (public necessity statement) and must be no broader than necessary to accomplish its
purpose.

Public policy regarding access to government records is addressed further in the Florida Statutes.
Section 119.07(1), F.S., guarantees every person a right to inspect and copy any state, county, or
municipal record. Furthermore, the Open Government Sunset Review Act’ provides that a public record
or public meeting exemption may be created or maintained only if it serves an identifiable public
purpose. In addition, it may be no broader than is necessary to meet one of the following purposes:

¢ Allow the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption.

e Protect sensitive personal information that, if released, would be defamatory or would
jeopardize an individual’s safety; however, only the identity of an individual may be exempted
under this provision.

» Protect trade or business secrets.’

The Open Government Sunset Review Act requires the automatic repeal of a newly created exemption
on October 2nd of the fifth year after creation or substantial amendment, unless the Legislature
reenacts the exemption.*

Examination & Investigative Duties of the Office of Financial Regulation (OFR)

The OFR regulates banks, credit unions, other financial institutions, finance companies, and the
securities industry.® The OFR’s Division of Financial Institutions charters, licenses, and regulates
various entities that engage in financial institution business in Florida, in accordance with the financial
institutions codes and the rules promulgated thereunder.® The OFR also ensures that state financial
institutions (i.e. financial institutions chartered or organized by the state of Florida) comply with state
and applicable federal requirements for safety and soundness.

“Financial institution” is defined as “a state or federal savings or thrift association, bank, savings bank,
trust company, international bank agency, international banking corporation, international branch,
international representative office, international administrative office, international trust company
representative office, credit union, or an agreement corporation operating pursuant to s. 25 of the
Federal Reserve Act, 12 U.S.C. ss. 601 et seq. or Edge Act corporation organized pursuant to s. 25(a)
of the Federal Reserve Act, 12 U.S.C. ss. 611 et seq.”’

" FLA. CONST. art. |, s. 24(c).

? See s. 119.15, F.S.

%s.119.15(6)(b), F.S.

*s.119.15(3), F.S.

%s.20.121(3)(a)2., F.S.

® chs. 655, 657, 658, 660, 662, 663, 665, and 667, F.S.; chs. 69U-100 through 69U-162, F.A.C.

7's. 655.005(1)(i), F.S.
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Among its duties, the OFR is required to conduct examinations of the condition of each state financial
institution at least every 18 months.? In relation to state financial institutions that also have a federal
regulator, the OFR may accept an examination of a state financial institution made by an approprlate
federal regulatory agency, and may conduct joint or concurrent examinations with federal agencies.’
However, at least once during every 36-month period, the OFR must conduct an examination of each
state financial institution in a manner that allows the preparation of a complete examination report.'°

In addition to performing regular examinations, the OFR may also make investigations which it deems
necessary to determine whether a person has violated or is about to violate any provision of the
financial institutions codes or the rules promulgated thereunder."’

Public Record Exemptions for Documents Relating to Financial Institutions Generally

in the course of performing examinations of financial institutions and engaging in investigations, the
OFR generates many documents of a sensitive nature that fall under the definition of “public record.”
Two categories of such documents are “reports of examination, condition, or operation” and “working
papers.” An “examination report” is “any record submitted to or prepared by the OFR as part of its
duties performed pursuant to s. 655.012, F.S. [providing general supervisory power] or s. 655.045(1),
F.S. [requiring the OFR to perform examinations].”"2

“Working papers” are defined as the records of the procedures followed, the tests performed,
the information obtained, and the conclusions reached in an examination or investigation
performed under s. 655.032, F.S. [relating to investigations] or s. 655.045, F.S. [relating to
examinations]. Working papers include planning documentation, work programs, analyses,
memoranda, letters of confirmation and representation, abstracts of the books and records of a
financial institution as defined in s. 655.005(1), F.S., and schedules or commentaries prepared
or obtained in the course of such examination or investigation.'

Pursuant to s. 655.057, F.S., working papers and reports of examination, operation, and condition are
currently confidential and exempt from the public records disclosure requirements of s. 119.07(1),
F.S."™ Such documents may only be released to specified parties under certain circumstances, but any
such information or records obtained from the OFR that is confidential must be maintained as
confidential and exempt from s. 119.07(1), F.S." Although reports of examination are generally
confidential and exempt from public disclosure, the statute provides that reports of examination must be
released by the OFR within 1 year after the appointment of a liquidator, receiver, or conservator to the
financial institution.'® However, any portion of such reports which discloses the identities of depositors,
bondholders, members, borrowers, or stockholders, other than directors, officers, or controlling
stockholders of the institution must be redacted because this information remains confidential and
exempt from the public records disclosure requirements of s. 119.07(1), F.S."

Section 655.057, F.S., also provides that “all records and information relating to an investigation by the
[OFR] are confidential and exempt from s. 119.07(1) until the investigation is completed or ceases to be
active.”'® Even after an investigation is completed or ceases to be active, portions of the covered
documents remain confidential and exempt from public disclosure under s. 119.071(1), F.S., to the

s 655.045(1), F

s 655. 045(1)(a) F S.

Id

s 655.032(1), F.S.

s 655.057(12)(a), F.S.

s 655.057(12)(d), F.S.

s 655.057(2), F.S.

Id

®s. 655.057(2)(g), F.S.
7 1.

'®s.655.057(1), F.S.
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extent that the documents would jeopardize the integrity of another active investigation, impair the
safety and soundness of the financial institution, reveal personal financial information' or the identity of
a confidential source, defame or cause unwarranted damage to the good name or reputation of an
individual or jeopardize the safety of an individual, or reveal investigative techniques or procedures.

If an investigation relates to an informal enforcement action, once such investigation is completed or
ceases to be active, the informal enforcement action? itself is confidential and exempt from

s. 119.07(1), F.S., and article |, section 24(a) of the Florida Constitution to the extent that disclosure
would jeopardize the integrity of another active investigation, impair the safety and soundness of the
financial institution, reveal personal financial information®’ or the identity of a confidential source,
defame or cause unwarranted damage to the good name or reputation of an individual or jeopardize the
safety of an individual, or reveal investigative techniques or procedures. This exemption for informal
enforcement actions is already subject to the Open Government Sunset Review Act in accordance with
s. 119.15, F.S., and will be repealed on October 2, 2019, unless reviewed and saved from repeal
through reenactment by the Legislature.?

Section 655.057, F.S., provides that trade secrets which comply with the procedure specified in

s. 655.0591, F.S., and which are held by the OFR in accordance with its statutory duties are
confidential and exempt from s. 119.07(1), F.S., and article |, section 24(a) of the Florida Constitution.?
This exemption for trade secrets is already subject to the Open Government Sunset Review Act in
accordance with s. 119.15, F.S., and will be repealed on October 2, 2019, unless reviewed and saved
from repeal through reenactment by the Legislature.*

Additionally, the following information is made confidential and exempt from s. 119.071(1), F.S.:
¢ The list of members of a credit union or mutual association.*®
e Any portion of a list of shareholders of a bank, trust company, or stock association which
reveals the identities of the shareholders.?®
¢ Any confidential documents supplied to the OFR or to employees of any financial institution by
other state or federal governmental agencies.”

Notwithstanding the above exemptions, s. 655.057, F.S., specifies information that may be provided to
particular parties under certain circumstances.?® However, any such information or records obtained
fronghe OFR that is confidential must be maintained as confidential and exempt from s. 119.07(1),
F.S.

19 “personal financial information” is defined as “1. Information relating to the existence, nature, source, or amount of a
person’s personal income, expenses, or debt. 2. Information relating to a person’s financial transactions of any kind. 3.
Information relating to the existence, identification, nature, or value of a person’s assets, liabilities, or net worth.” s.
655.057(12)(c), F.S.

20 “|nformal enforcement action” is defined as “a board resolution, a document of resolution, or an agreement in writing
between the office and a financial institution which: 1. The office imposes on an institution when the office considers the
administrative enforcement guidelines in s. 655.031 and determines that a formal enforcement action is not an appropriate
administrative remedy; 2. Sets forth a program of corrective action to address one or more safety and soundness
deficiencies and violations of law or rule at the institution; and 3. Is not subject to enforcement by imposition of an
administrative fine pursuant to s. 655.041.” s. 655.057(12)(b), F.S.

2 See s. 655.057(12)(c), F.S., supra definition of “personal financial information” note 19.

225 655.057(14), F.S.

2 5. 655.057(4), F.S.

2 5. 655.057(14), F.S.

% 5. 655.057(7), F.S.

%0 5. 655.057(8), F.S.

7 5. 655.057(9), F.S.

% 655.057(5), F.S.

29
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State Regulation of International Banking Offices and International Trust Company Representative
Offices (ITCROs)

International banking is regulated under ch. 663, F.S., which currently has two parts: part | relates to
international banking corporations (IBCs), and part |l relates to international development banks. An
IBC is “a banking corporation organized and licensed under the laws of a foreign country. . . . The term
also includes foreign trust companies, or any similar business entities, including, but not limited to,
foreign banks with fiduciary powers, that conduct trust business as defined in the financial institutions
codes.”® The OFR does not regulate an IBC, i.e., the home country institution, except to the extent that
an IBC seeks to establish an office in Florida.

IBCs include foreign depository institutions that engage in banking activities and may have trust powers
that were granted to it by the country where the foreign institution is organized. This type of IBC may
operate through a variety of business models, which must be licensed by the OFR*' and include the
following:
¢ International representative offices - Permissible activities include promoting or assisting the
deposit-taking, lending, or other financial or banking activities of an IBC; serving as a liaison in
Florida between an IBC and its existing and potential customers; soliciting business for the IBC
and its subsidiaries and affiliates; providing information to customers concerning their accounts;
answering questions; receiving applications for extensions of credit and other banking services;
transmitting documents on behalf of customers; and making arrangements for customers to
transact business on their accounts. However, a representative office may not conduct any
banking or trust business in Florida. *
¢ International administrative offices - Permissible activities include administering personnel and
operations; engaging in data processing or recordkeeping activities; and negotiating,
approving, or servicing loa