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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/CS/SB 526 significantly increases the punishment of sex offenders. Minimum sentences
and maximum penalties are increased for several sexual battery and lewd offenses and incentive
gain-time eligibility is eliminated. Some of the other features of the bill include: mandating
community supervision of sex offenders who do not receive the maximum prison sentence; and
ensuring that offenders who are in the custody of the Department of Children and Families
(DCF) as part of the civil commitment process and who are subject to conditional release
supervision or community supervision will serve that supervision upon release from DCF
custody.

Specifically, the bill:

e Authorizes orders limiting testimony in open court and in depositions if the victim or witness
is a sexual offense victim or witness;

e Authorizes the court to set other conditions appropriate to taking the testimony of a sexual
offense victim or witness, including testifying with the assistance of a registered service or
therapy animal,

e Prospectively eliminates time limitations to the prosecution of lewd battery and lewd
molestation if the victim was younger than 16 years of age at the time the offense was
committed (there is an exception if the offender was less than 18 years of age and the
offender was no more than 4 years older than the victim at the time of the offense);
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e Increases the felony degree for certain sex offenses involving sexual battery, lewd battery,
and lewd molestation when the offenses are committed by an adult upon a minor or involve a
repeat sex offense, which has the effect of creating longer sentences;

e Provides for a mandatory minimum sentence of 50 years to life for dangerous sexual felony
offenders (current law: 25 years to life);

e Revises the definition of “sexual activity” for the offense of unlawful sexual activity with a
16 or 17-year old to include penetration by an object (consistent with definition of “sexual
battery”);

e Provides that voyeurism includes secretly observing another person’s intimate areas in which
the person has a reasonable expectation of privacy, when the person is in a public or private
dwelling, structure, or conveyance, and defines “intimate area”;

e Increases the minimum sentence length of adult-on-minor sex offenders sentenced under the
Criminal Punishment Code by creating a new sentence point multiplier;

e Prohibits incentive gain-time for offenders convicted of certain sexual offenses;

e Requires courts to order community supervision by means of a split sentence for certain sex
offenders after their release from prison; and

e Suspends, or tolls, the post-release supervision of offenders while in DCF custody as part of
the civil commitment process to ensure that the post-release supervision portion of the
sentence is not eliminated,

e Prohibits offenders on community supervision who have committed any specified sex
offense from viewing, accessing, owning, or possessing any obscene, pornographic, or
sexually stimulating material, regardless of whether it is related to their deviant behavior
pattern; and

e Authorizes the court to require a sex offender who is on probation or community control to
undergo an evaluation by a qualified practitioner, at the sex offender’s expense, to determine
whether the offender needs sexual offender treatment.

The Criminal Justice Impact Conference (CJIC) has determined that the new sentence point
multiplier and the prohibition against awarding incentive gain time to certain sex offenders will
result in a combined need for one additional prison bed in Fiscal Year 2014-2015, requiring
$8,949 in additional operating costs which can be absorbed within existing resources. The CJIC
projects a cumulative combined need for 252 new prison beds, requiring $5,857,655 in additional
operating costs, for the five-year period from Fiscal Year 2014-2015 through Fiscal Year 2018-
2019. CJIC also determined that elimination of time limitations for bringing a lewd battery or
lewd molestation charge and expansion of the prohibition against offenders on community
supervision viewing and possessing pornography would have an indeterminate positive impact
on the need for prison beds.! It appears that the other provisions of the bill would have either no
fiscal impact or an insignificant fiscal impact.

! An “indeterminate positive” finding means that it is expected that some additional prison beds would be required by the bill,
but that the actual number of beds is ungquantifiable.
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Present Situation:

Orders Limiting or Setting Conditions Regarding Testimony When the Victim or Witness
Is Under 16 Years of Age or Has an Intellectual Disability

Section 92.55, F.S., provides that a court may enter any order that is necessary to protect a victim
or witness who is under 16 years of age, or who has an intellectual disability, from severe
emotional or mental harm due to the presence of the defendant if the child or person with an
intellectual disability is required to testify in open court. Such an order may be entered in any
judicial proceeding or other official proceeding. The court may enter an order protecting the
victim or witness upon its own motion, motion of any party, or motion of a parent, guardian,
attorney, or guardian ad litem of the victim or witness. In ruling upon a motion, the court must
consider:

e The age of the victim or witness, the nature of the offense or act, the relationship of the
victim or witness to the parties in the case or to the defendant in a criminal action, the degree
of emotional trauma that will result to the victim or witness as a consequence of the
defendant’s presence, and any other fact that the court deems relevant; and

e The functional capacity of the victim or witness if he or she has an intellectual disability.

The order must relate to the taking of testimony including, but not limited to:

e Interviewing or the taking of depositions as part of a civil or criminal proceeding.

e Examination and cross-examination for the purpose of qualifying as a witness or testifying in
any proceeding.

e The use of testimony taken outside of the courtroom, including videotaped testimony
(s. 92.53, F.S.) and testimony by closed circuit television (s. 92.54, F.S.)

Examples of the types of orders that may be entered to protect the child or person with an
intellectual disability include limiting the number of interviews, prohibiting depositions,
requiring submission of questions before examination, setting the place and conditions for
interviews or any other proceeding, and permitting or prohibiting the attendance of any person at
any proceeding. The court must also enter any order that is necessary to protect the rights of all
parties, including the defendant in any criminal action.

For any proceeding that involves a sexual offense, the statute authorizes the court to set any other
conditions it finds just and appropriate when taking the testimony of a child, including the use of
a service or therapy animal that has been evaluated and registered according to national
standards. When deciding whether to permit a child to testify with the assistance of a registered
service or therapy animal, the court must consider the age of the child, the interests of the child,
the rights of the parties to the litigation, and any other relevant factor that would facilitate the
testimony by the child.
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Statutes of Limitations in Criminal Cases

Section 775.15, F.S., sets forth time limitations for commencing criminal prosecutions, or
“statutes of limitations.” For example:

e For a capital felony, a life felony, or a felony resulting in death, there is no time limitation;
e For a first degree felony, there is a four-year limitation; and
e For any other felony, there is a three-year limitation.

The general time limitations described above currently apply to the lewd and lascivious offenses
in s. 800.04, F.S. However, in addition to these general time limitations, s. 775.15, F.S.,
establishes the following specific time limitations for violations of s. 800.04, F.S.:

e A prosecution for a lewd or lascivious offense under s. 800.04, F.S., committed between
July 1, 2004 and June 30, 2006, may be commenced within 1 year after the date on which the
identity of the accused is established, or should have been established by the exercise of due
diligence, through the analysis of DNA evidence, if a sufficient portion of the evidence
collected at the time of the original investigation and tested for DNA is preserved and
available for testing by the accused.?

e A prosecution for a lewd or lascivious offense under s. 800.04, F.S., committed on or after
July 1, 2006, may be commenced at any time after the date on which the identity of the
accused is established, or should have been established by the exercise of due diligence,
through the analysis of DNA evidence, if a sufficient portion of the evidence collected at the
time of the original investigation and tested for DNA is preserved and available for testing by
the accused.®

Relevant to the bill, the only lewd offense under s. 800.04, F.S., which does not currently have a
statutory time limitation for bringing a criminal prosecution is lewd molestation under

s. 800.04(5)(b), F.S., which is punishable as a life felony.* All the others have a three-year time
limitation because they are punishable as second or third degree felonies.> However, the three-
year time limitation does not begin to run until the victim has reached the age of 18 or the
violation is reported to a law enforcement or governmental agency, whichever occurs first.®

Sex Offenses

Florida law punishes sexual battery and lewd acts. The bill enhances the felony degree of a
number of these sex offenses. This part of the analysis describes those sex offenses which are
amended by the bill to enhance the felony degree of the offenses.

2 Section 775.15(15), F.S.

3 Section 775.15(16), F.S.

4 Section 775.15(1), F.S.

> Section 775.15(2)(b), F.S.
6 Section 775.15(13)(a), F.S.
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It is a first degree felony’ ranked in Level 9 of the Criminal Punishment Code offense severity
ranking chart® for a person to commit sexual battery upon a person 12 years of age or older
without that person’s consent under any of the following circumstances:

e The victim is physically helpless to resist;

e The offender coerces the victim to submit by threatening to use force or violence likely to
cause serious personal injury on the victim, and the victim reasonably believes that the
offender has the present ability to execute the threat;

e The offender coerces the victim to submit by threatening to retaliate against the victim, or
any other person, and the victim reasonably believes that the offender has the ability to
execute the threat in the future;

e The offender, without the prior knowledge or consent of the victim, administers or has
knowledge of someone else administering to the victim any narcotic, anesthetic, or other
intoxicating substance that mentally or physically incapacitates the victim;

e The victim is mentally defective, and the offender has reason to believe this or has actual
knowledge of this fact;

e The victim is physically incapacitated; or

e The offender is a certified law enforcement officer, correctional officer, or correctional
probation officer or is an elected official exempt from such certification by virtue of
s. 943.253, F.S., or any other person in a position of control or authority in a probation,
community control, controlled release, detention, custodial, or similar setting, and the officer,
official, or person is acting in such a manner as to lead the victim to reasonably believe that
the offender is in a position of control or authority as an agent or employee of government.®

It is a second degree felony® ranked in Level 8! of the Criminal Punishment Code for a person
to commit sexual battery upon a person 12 years of age or older without that person’s consent if,
in the process of committing the sexual battery, the offender does not use physical force and
violence likely to cause serious personal injury.!?

It is a first degree felony ranked in Level 9 of the Criminal Punishment Code for a person who is
in a position of familial or custodial authority of a person who is 12 years of age or older, but
less than 18 years of age, to engage in any act with that person that constitutes sexual battery.*3

It is a second degree felony ranked in Level 8 of the Criminal Punishment Code for a person to
commit lewd or lascivious battery by:

e Engaging in sexual activity with a person 12 years of age or older but less than 16 years of
age; or

7 A first degree felony is generally punishable by up to 30 years in state prison. Section 775.082, F.S.

8 Section 921.0022(3)(i), F.S. For a detailed discussion of level rankings, see the “Present Situation” section of this analysis.
% Section 794.011(4), F.S.

10 A second degree felony is punishable by up to 15 years in state prison. Section 775.082, F.S.

11 Section 921.0022(3)(h), F.S.

12 Section 794.011(5), F.S.

13 Section 794.011(8)(b), F.S.
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e Encouraging, forcing, or enticing any person less than 16 years of age to engage in
sadomasochistic abuse, sexual bestiality, prostitution, or any other act involving sexual
activity.14

A person who intentionally touches in a lewd or lascivious manner the breasts, genitals, genital
area, or buttocks, or the clothing covering them, of a person under 16 years of age, or forces or
entices a person under 16 years of age to so touch the perpetrator, commits lewd or lascivious
molestation.®®

e Itisa life felony ranked in Level 9% of the Criminal Punishment Code and punishable as
provided in s. 775.082(3)(a)4., F.S.Y7, for an offender 18 years of age or older to commit
lewd or lascivious molestation against a victim less than 12 years of age.'®

e Itisasecond degree felony ranked in Level 7%° of the Criminal Punishment Code for an
offender 18 years of age or older to commit lewd or lascivious molestation against a victim
12 years of age or older but less than 16 years of age.?°

e Itisasecond degree felony ranked in Level 72! of the Criminal Punishment Code for an
offender 18 years of age or older to commit lewd or lascivious molestation against a victim
12 years of age or older but less than 16 years of age.?

e Itis athird degree felony?® ranked in Level 62* of the Criminal Punishment Code for an
offender less than18 years of age to commit lewd or lascivious molestation against a victim
12 years of age or older but less than 16 years of age.?

Dangerous Sexual Felony Offenders

Section 794.0115, E.S., provides that a person is a “dangerous sexual felony offender” if he or
she is convicted of a violation of ss. 787.025(2)(c);?® 794.011(2), (3), (4), (5), or (8);%" 800.04(4)

14 Section 800.04(4), F.S.

15 Section 800.04(5)(a), F.S.

16 Section 921.0022(3)(i), F.S.

17 Section 775.082(3)(a)4., F.S., provides that a life felony committed on or after September 1, 2005, which is a violation of
s. 800.04(5)9b), F.S., is punishable by: 1) a term of imprisonment for life; or 2) a split sentence that is a term of not less than
25 years’ imprisonment, followed by probation or community control for the remainder of the person’s natural life, as
provided in s. 948.012(4), F.S. However, if a person commits a life felony on or after July 1, 2008, which is a the person’s
second or subsequent violation of s. 800.04(5)(b), F.S., the punishment is a term of imprisonment for life.

18 Section 800.04(5)(b), F.S.

19 Section 921.0022(3)(g), F.S.

20 Section 800.04(5)(c)2., F.S.

2L Section 921.0022(3)(g), F.S.

22 Section 800.04(5)(c)2., F.S.

23 A third degree felony is punishable by up to 5 years in state prison. Section 775.082, F.S.

24 Section 921.0022(3)(f), F.S

5 Section 800.04(5)(d), F.S.

26 This offense relates to luring or enticing a child.

27 These offenses involve sexual battery.
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or (5);28 825.1025(2) or (3);?° 827.071(2), (3), or (4);*° or 847.0145, F.S.;*! or of a similar
offense under a former designation, if the offense was committed when the person was 18 years
of age or older and the person:

e Caused serious personal injury to the victim as a result of the commission of the offense;

e Used or threatened to use a deadly weapon during the commission of the offense;

e Victimized more than one person during the course of the criminal episode applicable to the
offense;

e Committed the offense while under the jurisdiction of a court for a felony offense committed
in Florida or another jurisdiction, or for a non-felony offense in another jurisdiction that
would have been a felony if it had been committed in Florida; or

e Has previously been convicted of any of the previously described offenses or any offense
under a former statutory designation which is similar in elements to any of the previously
described offenses.

Dangerous sexual felony offenders must be sentenced to a mandatory minimum term of 25 years
imprisonment. They may be sentenced above that threshold up to, and including, life
imprisonment.

Definition of “Sexual Activity” Relevant to Unlawful Activity with Certain Minors

Section 794.05, F.S., provides that it is a second degree felony for a person 24 years of age or
older to engage in sexual activity with a person 16 or 17 years of age.®? The term “sexual
activity” is defined as oral, anal, or vaginal penetration by, or union with, the sexual organ of
another, and does not include an act done for a bona fide medical purpose. That definition is
similar to the definition of “sexual battery” in s. 794.011(1)(h), F.S., but currently omits the
“sexual battery” definition reference to anal or vaginal penetration of another by any other
object.

Voyeurism

Section 810.14, F.S., provides that a person commits the offense of voyeurism when he or she,
with lewd, lascivious, or indecent intent, secretly observes another person when the other person
is located in a dwelling, structure, or conveyance that provides a reasonable expectation of
privacy. Voyeurism is a first degree misdemeanor for the first and second violations, and a third
degree felony for third or subsequent violations.

State attorneys have reported problems prosecuting persons under the voyeurism statute when
the facts of the case involve voyeurism in public places. For example, in 2007, a defendant in

28 These offenses involve lewd battery and lewd molestation committed upon or in the presence of persons less than 16 years
of age.

2 These offenses involve lewd battery and lewd molestation committed upon or in the presence of an elderly or disabled
person.

30 These offenses relate to sexual performance by a child.

31 These offenses relate to selling or buying of minors.

32 The provisions of this section do not apply to a person 16 or 17 years of age who has had the disabilities of nonage
removed under ch. 743, F.S.
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Escambia County successfully argued that he was not in a location that afforded a reasonable
expectation of privacy when he used a mirror to look up the skirt of a patron at a bookstore.

Criminal Punishment Code/Sentence Point Multipliers

The Criminal Punishment Code (Code)** is Florida’s framework or mechanism for determining
permissible sentencing ranges for noncapital felonies. Noncapital felonies sentenced under the
Code receive an offense severity level ranking (Levels 1-10).3 Points are assigned and accrue
based upon the level ranking (sentence points escalate as the level escalates) assigned to the
primary offense and, if applicable, additional offenses, prior offenses, prior capital felonies,
victim injury, legal status violations, community sanction violations, possession of a firearm, and
prior serious felonies.3®

Points accrued for any of these factors are part of the subtotal sentence points. Additionally,
those points may be multiplied if any of five “enhancements” apply (the primary offense must
qualify for enhancement): a violation of the Law Enforcement Protection Act (LEPA); a relevant
drug trafficking conviction; repeat motor vehicle theft; a criminal gang-related offense; or an
offense involving domestic violence in the presence of a child. These “enhancements” are called
point multipliers. With the exception of the drug trafficking multiplier, subtotal sentence points
must be multiplied if a multiplier applies. For example, if points are assessed only for the
primary offense and an additional offense and the primary offense is manslaughter in violation of
LEPA, the applicable LEPA multiplier is 2.0. This multiplier doubles the subtotal sentence
points accrued for the primary offense plus the additional offense.

Total sentence points are derived from the subtotal sentence points. If no multiplier applies, the
subtotal sentence points are the total sentence points; if a multiplier applies, the total sentence
points are the subtotal sentence points as multiplied by the multiplier.

If total sentence points are less than or equal to 44 points, the lowest permissible sentence is any
nonstate prison sanction (e.g., probation). Generally, the sentencing range is a nonprison sanction
up to the maximum penalty for the felony degree of the primary offense.3” For example, the
maximum penalty for a third degree felony is 5 years in state prison. With one exception, the
court may sentence the offender within the range of a nonprison sanction up to 5-years
imprisonment. Sentences for multiple offenses may be imposed concurrently or consecutively.

The exception is when total sentence points are 22 points or less and the primary offense is a
nonforcible felony that meets criteria in s. 775.082(10), F.S. In this case, there is no sentencing

33 |etter from Assistant State Attorney Adrienne Emerson to Representative Matt Gaetz, dated September 11, 2013 (on file
with Senate Committee on Criminal Justice). See also “Bills aim to close voyeurism loophole,” Pensacola News-Journal,
February 26, 2009, on file with Senate Appropriations Subcommittee on Criminal and Civil Justice.

34 Sections 921.002-921.0027, F.S.

35 A noncapital felony is ranked in one of two ways. The felony may be assigned a ranking by its placement in a specific
ranking level in the Code’s offense severity ranking chart. See s. 921.0022, F.S. However, if the offense is not ranked in the
chart, it is assigned a ranking based on its felony degree as provided in s. 921.0023, F.S.

% See s. 921.0024, F.S. Further discussion of Code sentencing is based on provisions of this statute, unless otherwise noted.
37 The maximum penalty for the felony degree is generally prescribed in s. 775.082, F.S. An exception is when the scored
lowest permissible sentence exceeds the maximum penalty prescribed in s. 775.082, F.S. In this case, the scored lowest
permissible sentence for the primary offense becomes both the minimum and maximum penalty for the primary offense.
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range. The court must impose a nonprison sanction unless it makes a written finding that such
sentence would be a danger to the public.

If total sentence points are greater than 44 points, 28 points are subtracted from that number.
This total is then multiplied by 0.75 to determine the lowest permissible sentence in prison
months.®® For example, if an offender’s primary offense is a second degree felony and his or her
total sentence points are 80 points, 28 points are subtracted from 80, which equals 52 points. The
52 points are then multiplied by 0.75, which equals 39, or 39 months in prison. In this example,
absent mitigation, the sentencing range is 39 months in state prison up to 15 years in state
prison, the maximum penalty for a second degree felony.

Sentence point multipliers can enhance punishment in one of two ways. First, absent a multiplier,
a defendant might not score sufficient points to score a lowest permissible sentence of
imprisonment. With the multiplier, points may be sufficient to score a lowest permissible
sentence of imprisonment. Second, for those offenders who do score a sentence of imprisonment
as the lowest permissible sentence (even without a multiplier), the multiplication of points
provides for a significantly longer minimum sentence of imprisonment than if points were not
multiplied.

Incentive Gain Time

The DOC may grant incentive gain-time to certain inmates as a means of encouraging
satisfactory behavior. Inmates whose offenses were committed on or after October 1, 1995, may
be eligible to receive up to ten days of incentive gain-time each month. The total amount of
incentive gain-time awarded to these inmates cannot result in release before serving at least 85
percent of the sentence imposed by the court.*® Inmates with offense dates before October 1,
1995, may be eligible for higher monthly incentive gain-time awards and are not subject to the
85 percent restriction. Inmates sentenced to life imprisonment are incarcerated for the remainder
of their life unless granted a pardon or clemency.**

Sexually Violent Predators

A sexually violent predator is a person who has been convicted of a sexually violent offense and
who also suffers from a mental abnormality or personality disorder that makes him or her likely
to engage in acts of sexual violence if not confined in a secure facility for long-term control,

38 Mandatory minimum terms are an exception to general sentencing under the Code. “If the lowest permissible sentence is
less than the mandatory minimum sentence, the mandatory minimum sentence takes precedence. If the lowest permissible
sentence exceeds the mandatory sentence, the requirements of the ... Code and any mandatory minimum penalties apply.”
Rule 3.704(26) (“The Criminal Punishment Code”), Florida Rules of Criminal Procedure.

39 The Code includes a list of ‘mitigating’ factors. See s. 921.0026, F.S. If a mitigating factor is found by the sentencing
court, the court may decrease an offender’s sentence below the lowest permissible sentence (a “downward departure). A
mandatory minimum term is not subject to these mitigating factors. See State v. Vanderhoff, 14 So. 3d 1185 (Fla. 5th DCA
2009).

40 Section 944.275(4)(b)3., F.S.

41 1d. Life imprisonment sentences are given to capital felonies which include sexual battery or attempted sexual battery when
the victim is less than 12 and the offender is 18 or older (s. 794.011(2)(a), F.S.) and lewd molestation when the victim is
under 12 and the offender is an adult (ss. 800.04(5)(b) and 775.082(3)(a)4.a., F.S.).
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care, and treatment.*? The Involuntary Civil Commitment of Sexually Violent Predators Act
(SVP Act) was passed in 1998 to address the treatment needs of these offenders.*® The Act
creates a civil commitment process for sexually violent predators that is similar to Baker Act
procedures for involuntary commitment and treatment of mentally ill persons. The process is
administered by the Sexually Violent Predator Program (SVPP), a unit of the Department of
Children and Families (DCF).

Sexually violent predators who are committed to the state under the SVP Act are detained and
receive treatment at the Florida Civil Commitment Center (FCCC) in Arcadia until the court
determines that they no longer meet the criteria to be considered a sexually violent predator. As
of January 27, 2014, the FCCC housed 574 civilly committed predators and 85 detainees
awaiting completion of commitment procedures. In commitment proceedings since the SVVP
began in 1999, the prosecution has prevailed in 52 percent of the cases; defendants prevailed in
48 percent of the cases.*

Tolling Of Supervision While Housed at the Florida Civil Commitment Center (FCCC)

If a person who is civilly committed to the FCCC or detained there while awaiting completion of
civil commitment proceedings has been sentenced to a split sentence, the community supervision
portion of the split sentence begins to run when the person is released from prison and continues
to run while in the FCCC. In many cases, the Department of Corrections’ community supervision
sentence expires before the individual is released from the FCCC.

As of January 24, 2014, 181 offenders are serving community supervision in the FCCC.* During
the past fiscal year, six offenders had their sentences expire while in the FCCC; 20 offenders
were released from the FCCC with a remaining period of community supervision.*®

Sex Offenders Under Community Supervision by the Department of Corrections

An offender may be placed on community supervision after conviction of a felony, either
immediately upon sentencing or after serving a prison sentence. Supervised offenders must
comply with statutory terms and conditions as well as special terms and conditions imposed by
the sentencing court or, for certain types of post-release supervision, by the Parole Commission.
Offenders on community supervision report to and are monitored by probation officers employed
by the DOC. Of those sex offenders released from prison in Fiscal Year 2012-2013, 66.1 percent
were subject to supervision upon release.

The vast majority of sex offenders (94 percent) under supervision were placed there by the judge
at the original sentencing. Either the offender was sentenced directly to supervision and had no

42 Section 394.912, F.S.

43 Sections 394.910-394.932, F.S.

4 Telephone interview with Kristin Kanner, Director, Sexually Violent Predator Program, Florida Department of Children
and Families (January 27, 2014).

45 E-Mail from David Ensley, Bureau Chief, Bureau of Research & Data Analysis, Florida Department of Corrections
(January 29, 2014) (on file with the Senate Committee on Judiciary).

46 E-mail from Will Kendrick, Legislative Director for the Department of Corrections (January 7, 2014) (on file with the
Senate Committee on Judiciary).
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prison sentence at all or the offender was serving a split sentence, which is prison followed by
probation. In addition, a small portion of the sex offenders (6 percent) were on statutorily
mandated conditional release supervision. The Parole Commission administers conditional
release supervision for certain serious offenders who are released from prison due to accrual of
gain time after serving 85 percent of their adjudged prison sentence. These offenders must serve
the remaining 15 percent of their sentence under conditional release supervision in the
community.

As of November 30, 2013, 7,829 offenders who are required to register as a sexual offender or a
sexual predator were on community supervision. This group constitutes 5.4 percent of the total
community supervision population of 145,464 offenders. Of these registered sexual
offenders/sexual predators, 1,439 were on community supervision for an offense other than a sex
offense and 6,390 (4.4 percent of the total supervised population) were on community
supervision for a current sex offense. The vast majority (5,997 or 94 percent) of the 6,390 on
community supervision for a current sex offense were under supervision via a judge’s original
sentence. This means the judge sentenced the offender to supervision without prison or sentenced
the offender to a split sentence of incarceration followed by community supervision. The
remaining 393 offenders on community supervision for a current sex offense were serving
conditional release supervision or another form of post-prison supervision.*’

More than one-third (2,238 or 35 percent) of the 6,390 offenders on community supervision as of
November 30, 2013 for a current sex offense were tracked with electronic monitoring. Electronic
monitoring is a mandatory condition of supervision for certain sex offenses.

Offenders on community supervision for certain sex offenses committed against a child have
conditions restricting them from:

Living near schools and other places where children regularly congregate;

Working or volunteering at any place where children regularly congregate; or

Having unsupervised contact with a minor; and

Viewing, accessing, owning, or possessing any obscene, pornographic, or sexually
stimulating visual or auditory material that is relevant to the offender's deviant behavior
pattern (unless otherwise indicated in a treatment plan proscribed in the sexual offender
treatment program).*®

Since 1995, there has been a condition of probation or community control requiring sexual
offenders convicted of specified offenses to successfully complete sexual offender treatment.*®
Currently, this condition of probation or community control, which is found in s. 948.30(1)(c),
F.S., is a standard condition of probation that applies to probationers whose crime was
committed on or after October 1, 1995, and who are placed under supervision for any of the
following offenses:

e Sexual battery (violations of chapter 794, F.S.);

47 Email from David Ensley, supra note 23.
48 Sections 947.1405 and 948.30, F.S.
49 Chapter 95-283, L.O.F.
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e Lewd acts against a child (s. 800.04, F.S., or s. 847.0135(5), F.S.);
e Acts involving sexual performance by a child (s. 827.071, F.S.); or

e Acts involving selling or buying a minor for facilitating specified sexually explicit conduct
(s. 847.0145, F.S.).*°

Section 948.31, F.S., mandates that courts require an evaluation by a qualified practitioner to
determine the need of a probationer or community controllee for treatment. If the evaluation
establishes a need for treatment, the court must require sex offender treatment as a term or
condition of probation for any person who is required to register as a sexual predator or sexual
offender. The court is required to impose a restriction against contact with minors if sexual
offender treatment is recommended.

In recent years, mandatory conditions of supervision for sex offenders were expanded to prohibit
certain activities such as distributing candy at Halloween and visiting schools without the prior
approval of the probation officer.

Residency restrictions and employment restrictions apply to offenders who committed certain
sex offenses even if they have completed their sentences and are not on community supervision.
Local ordinances may impose additional residence restrictions, including wider exclusion zones
and additional areas of exclusion.

Offenders on community supervision for a sex offense are more likely to have supervision
revoked for a technical violation than are other offenders on community supervision. During
Fiscal Year 2012-2013, 416 sex offenders had supervision revoked for misconduct, with 67
percent of those resulting from a technical violation and 33 percent as a result of a new crime. By
contrast, 32,815 other offenders had community supervision revoked for misconduct during the
same time period, with 59 percent of the revocations resulting from a technical violation and 41
percent as a result of a new crime.>!

Effect of Proposed Changes:

The bill makes significant changes to the punishment of sex offenders, including, among other
provisions: enhancement of minimum sentences and maximum penalties for several sexual
battery and lewd offenses; elimination of incentive gain-time eligibility for certain sex offenses;
mandatory community supervision of sex offenders who do not receive the maximum prison
sentence; and tolling of community supervision to ensure that offenders who are in the custody
of the Department of Children and Families (DCF) as part of the civil commitment process and
who are subject to conditional release supervision or community supervision will serve that
supervision upon release from DCF custodly.

The bill provides for severability of any provision of the bill if its application is held to be
invalid. The bill takes effect October 1, 2014.

%0 See s. 947.1405, F.S.
51 Email from David Ensley, supra note 23.
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Authorizes Orders Limiting or Setting Conditions Regarding Testimony When the Victim
or Witness Was Under 16 Years of Age at the Time the Crime Occurred or Has an
Intellectual Disability (Section 1)

The bill amends s. 92.55, F.S., which authorizes the court to issue protective orders regarding the
testimony of a victim or witness who is under 16 years of age or who has an intellectual
disability. The statute also authorizes the court to set other conditions that are appropriate to
taking the testimony of a child, including testifying with the assistance of a registered service or
therapy animal.

As a result of the changes to this section, the statute will:

e Apply to victims and witnesses who were under the age of 16 at the time of the offense or
witnessed incident, as opposed to applying only to victims and witnesses who are under the
age of 16 at the time of testifying; and

e Specifically apply to a “sexual offense victim or witness,” meaning that the person was under
the age of 16 when he or she was the victim of or witness to a sexual offense. “Sexual
offense” is defined to mean any offense that is specified in s. 943.0435(1)(a)l.a.(1), F.S., as a
qualifying offense for purposes of sex offender registration.

Changes Time Limitations for Prosecution of Lewd Battery and Lewd Molestation
(Section 2)

The bill amends s. 775.15, F.S., to eliminate the current statutory time limitation for bringing a
prosecution for any lewd battery offense under s. 800.04(4), F.S., and any lewd molestation
offense under s. 800.04(5), F.S., except if the offense involves a victim who is less than 18 years
of age at the time the offense is committed and the offender is not more than 4 years older than
the victim. Thus, under the bill, unless an exception applies, prosecutions for lewd battery and
lewd molestation will be able to be brought any time in the future for offenses committed on or
after October 1, 2014.

Enhances the Felony Degree of Certain Sex Offenses (Sections 3, 6, and 9)

The bill enhances punishment for a variety of sex offenses. Specifically, the bill increases the
felony degree (thereby providing for longer sentences) of several sexual battery, lewd battery,
and lewd molestation offenses.

Section 794.011, F.S., which addresses sexual battery, is amended to increase the following
offenses from a first degree felony punishable by up to 30 years imprisonment to a first degree
felony punishable by up to life imprisonment:>?

e Sexual battery of a minor by a person who has custodial authority over the minor;

52 As previously indicated in this analysis, generally, a first degree felony is punishable by up to 30 years in state prison under
s. 775.082, F.S. However, this section also provides that a first degree felony may be punished by a “term of years not
exceeding life imprisonment” when specifically provided by statute.



BILL: CS/CS/CS/SB 526 Page 14

e Sexual battery by an adult on a person at least 12 years but younger than 18 years of age
when the sexual battery involves a specified circumstance (such as the victim being
physically helpless to resist); and

e Sexual battery on a person 12 years of age or older when the sexual battery involves a
specified circumstance and the offender has previously been convicted of a specified sexual
battery or lewd felony.>?

The bill furthers amends s. 794.011, F.S., to increase the following offenses from a second
degree felony punishable by up to 15 years imprisonment to a first degree felony punishable by
up to 30 years imprisonment:

e Sexual battery by an adult on a person at least 12 years but younger than 18 years of age
when the sexual battery does not involve violence likely to cause serious physical injury; and

e Sexual battery on a person 12 years of age or older when the sexual battery does not involve
violence likely to cause serious physical injury and the offender has previously been
convicted of a specified sexual battery or lewd felony.>*

The bill amends s. 800.04, F.S., to increase the following lewd acts from a second degree felony
punishable by up to 15 years imprisonment to a first degree felony punishable by up to 30 years
imprisonment:

e Lewd battery by an adult on a child 12 years of age or older but less than 16 when the
offender has previously been convicted of a sexual battery or lewd felony; and

e Lewd molestation by an adult on a victim 12 years of age or older but less than 16 years
when the offender has previously been convicted of a specified sexual battery or lewd
felony.»®

The bill amends s. 921.0022, F.S., the offense severity ranking chart of the Criminal Punishment
Code (Code), to modify statutory references and descriptive language. While the bill increases
the felony degree of certain sexual misconduct offenses, it does not increase the ranking level
currently assigned to this conduct. The “enhancements” impact the maximum penalty, not the
minimum sentence, which is impacted by a different provision of the bill that provides for a
sentence point multiplier.

Increases Mandatory Minimum Term for Dangerous Sexual Felony Offenders (Section 4)

The bill amends s. 794.0115, F.S., to increase the current mandatory minimum term of 25 years
to life for a dangerous sexual felony offender to 50 years to life.

%3 The sex offenses involve kidnapping and false imprisonment (ss. 787.01(2) and 787.02(3), F.S.); sexual battery offenses
(chapter 794, F.S., excluding s. 794.011(10), F.S.); lewd acts against a child (ss. 800.04 and s. 847.0135(5), F.S.); and lewd
acts against an elderly person or disabled person (s. 825.1025, F.S.).

% d.

S d.
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Modifies the Definition of “Sexual Activity” Relevant to the Offense of Unlawful Sexual
Activity with a 16 or 17-Year Old (Section 5)

The bill amends the definition of “sexual activity” in s. 794.05, F.S. (unlawful sexual activity
with a 16 or 17-year old) to make this definition consistent with the definition of “sexual battery”
ins. 794.011(1)(h), F.S. As a result of this change, the offense will cover anal or vaginal
penetration of another by any other object.

Expands the Offense of VVoyeurism (Section 7)

The bill amends s. 810.14, F.S. (voyeurism) to provide that a person commits the crime of
voyeurism if the person, with lewd, lascivious, or indecent intent, secretly observes another
person’s intimate areas in which the person has a reasonable expectation of privacy, when the
other person is located in a public or private dwelling, structure, or conveyance. The bill defines
“intimate area” as any portion of a person’s body or undergarments that is covered by clothing
and intended to be protected from public view. This amendment makes clear that the statute
applies to offenders who view a person’s intimate areas in a public place, such as secretly using a
mirror to look up a woman’s skirt in a store.

Creates a Sentence Point Multiplier for Certain Adult-on-Minor Sex Offenses (Section 8)

The bill creates a sentence point multiplier for an adult-on-minor sex offense. This multiplier
will double sentence points, resulting in some sex offenders receiving a minimum prison
sentence and other sex offenders receiving a significantly longer minimum prison sentence.

Specifically, the bill amends s. 921.0024, F.S., the Criminal Punishment Code worksheet, to
provide that subtotal sentence points are multiplied by 2.0 if the offender was 18 years of age or
older and the victim was younger than 18 years of age at the time the offender committed the
primary offense, and if the primary offense was an offense committed on or after October 1,
2014, and is:

e Kidnapping (s. 787.01(2), F.S.) or false imprisonment (s. 787.02(2), F.S.) of a minor and, in
the course of committing the violation, committing sexual battery or a lewd act against the
minor;

e Kidnapping of a child under the age of 13 and, in the course of that offense, committing
sexual battery or a lewd act against the child (s. 787.01(3)(a)2. and 3., F.S.);

e False imprisonment of a child under the age of 13 and, in the course of that offense,
committing sexual battery or a lewd act against the child (s. 787.02(3)(a)2. and 3., F.S.);

e Sexual battery (s. 794.011, F.S., excluding s. 794.011(10), F.S.); or

e Lewd acts against a child (s. 800.04 or s. 847.0135(5), F.S.).

If applying the multiplier results in the lowest permissible sentence exceeding the statutory
maximum sentence for the primary offense under ch. 775, F.S., the court may not apply the
multiplier and must sentence the defendant to the statutory maximum sentence.

The point multiplier can impact sentencing of some sex offenders by increasing points to a
threshold in which the offenders would score a lowest permissible sentence of imprisonment. For
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example, a first-time offender whose subtotal sentence points are based only on points scored for
the primary offense of computer-transmitted lewd exhibition,>® a Level 5 offense,>” scores a
nonprison sanction as the lowest permissible sentence. Under the bill, this offense qualifies for
the 2.0 point multiplier, and as a result of the doubling of points, the offender’s lowest
permissible sentence would be twenty-one months in prison.

The point multiplier also impacts the sentencing of some sex offenders who score a lowest
permissible sentence of imprisonment without the multiplier. The doubling of points
substantially increases minimum sentence length for the primary offense. For example, under
current law, an offender who receives 172 subtotal sentence points as a result of points accrued
for a primary offense of second degree felony sexual battery®® and points accrued for other
factors scores a lowest permissible sentence of 108 months in prison or approximately nine
years. Under the bill, this offense qualifies for the 2.0 point multiplier, and as a result of the
doubling of points, the sentence length would increase from 108 months in prison to 237 months
in prison. However, because this number of months exceeds the maximum penalty of fifteen
years provided in s. 775.082, F.S., for the second degree felony primary offense, the adjusted
prison sentence length would be fifteen years in prison. Therefore, the length of offender’s
sentence for the sexual battery offense would increase from nine years in prison under current
law to fifteen years in prison under the provisions of the bill.

Prohibits Certain Sex Offenders from Receiving Incentive Gain-time (Section 10)

The bill amends s. 944.275, F.S., to prohibit the award of incentive gain-time to reduce the
sentence for certain sexual offenses committed on or after October 1, 2014. As a result, an
offender must serve all of the imposed sentence.*® The offenses for which gain-time is prohibited
are:

e All specifically-designated sexually violent offenses (listed in s. 394.912(9)(a)-(e), F.S.),
except falsely accusing a government official of abusing authority to commit sexual
battery;° and

e Lewd acts against an elderly person or disabled person (s. 825.1025, F.S.).

Tolls Community Supervision During Time Offender is in DCF Custody (Sections 11 and
12)

The bill amends s. 947.1405, F.S., concerning conditional release, and s. 948.012, F.S.,
concerning probation and community control, to provide that the running of community
supervision is tolled during the time that a person is in DCF custody pursuant to the SVP Act.

% Section 847.0135(5)(b), F.S.

57 Section 921.0022(3)(e), F.S.

%8 Section 794.011(5), F.S.

59 An exception is that an offender who is prohibited from receiving gain-time could still be awarded from 1 day to 60 days of
meritorious gain time for performing an outstanding deed (such as saving a life or assisting in the capture of an escaped
inmate) or an outstanding service. Meritorious gain-time can be awarded pursuant to s. 944.275(4)(c), F.S.

80 Section 794.011(10), F.S. The bill does not specify whether the prohibition against awarding gain-time for these offenses
applies to attempt, solicitation, or conspiracy to commit the offense.
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The tolling will apply to all community supervision that begins on or after October 1, 2014,
regardless of when the underlying offense was committed.

Tolling of community supervision will preserve the period of supervision until after the person is
released from detention or commitment in the FCCC. This will allow community supervision to
serve its intended purposes, including monitoring the person in the community rather than in a
secure and controlled environment.

Prohibits Certain Offenders on Community Supervision from Viewing or Possessing
Obscene, Pornographic, or Sexually Stimulating Material (Sections 11 and 13)

Section 11 of the bill amends s. 947.1405, F.S. (conditional release program) to require the
Parole Commission to impose a condition prohibiting a conditional releasee from viewing,
accessing, owning, or possessing any obscene, pornographic, or sexually stimulating visual or
auditory material®! unless otherwise indicated in the treatment plan provided by a qualified
practitioner in the sexual offender treatment program, if the releasee committed any of the
following offenses on or after October 1, 2014:

Sexual battery (violations of chapter 794, F.S.).
Lewd acts against a child (s. 800.04, F.S., or s. 847.0135(5), F.S.).
Acts involving sexual performance by a child (s. 827.071, F.S.).

Acts involving selling or buying a minor for facilitating specified sexually explicit conduct
(s. 847.0145, F.S.).

Section 13 of the bill amends s. 948.30, F.S., to impose the same prohibition on probationers and
community controllees who commit any of the previously-described offenses on or after
October 1, 2014.

Mandates Community Supervision of Certain Sex Offenders who do not Receive Maximum
Prison Sentence (Section 12)

The bill amends s. 948.012, F.S., relating to split sentences of probation or community control, to
require that courts impose a split sentence with mandatory community supervision for certain sex
offenders who do not receive the maximum prison sentence.

Section 948.012(1), F.S., currently provides that when the court prescribes imprisonment, the
court may, at time of sentencing, impose a split sentence whereby the defendant is placed on
probation or community control upon completion of any specified period of imprisonment.

81 The bill specifies that visual or auditory material includes, but is not limited to, telephone, electronic media, computer
programs, and computer services.
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Under the bill and effective for offenses committed on or after October 1, 2014, if the court
imposes a term of years in accordance with s. 775.082, F.S., which is less than the maximum
sentence for the offense, the court must impose a split sentence pursuant to s. 948.012(1), F.S.,
for any person who is convicted of:

e Murder while engaged in sexual battery (s. 782.04(1)(a)2.c., F.S.);

e Kidnapping a child under the age of 13 and, in the course of that offense, committing sexual
battery or a lewd act against the child (s. 787.01(3)(a)2. and 3., F.S.);

e False imprisonment of a child under the age of 13 and, in the course of that offense,
committing sexual battery or a lewd act against the child (s. 787.02(3)(a)2. and 3., F.S.);

e Sexual battery (s. 794.011, F.S.);

e Lewd acts against a child (s. 800.04, F.S., or s. 847.0135(5), F.S.); or

e Lewd acts against an elderly person or disabled person (s. 825.1025, F.S.).

The probation or community control portion of the split sentence must extend for at least two
years. However, if the term of years imposed by the court extends to within two years of the
maximum sentence for the offense, the probation or community control portion of the split
sentence must extend for the remainder of the maximum sentence.

Authorizes Court to Require a Sex Offender on Community Supervision to Undergo Sexual
Offender Treatment Evaluation (Section 14)

The bill amends s. 948.31, F.S. (evaluation and treatment of sexual predators and offenders on
probation or community control) to clarify that the statute only relates to community supervisees
who are sex offenders. The amended statute authorizes the court to require a sex offender who is
on probation or community control to undergo an evaluation by a qualified practitioner to
determine whether the offender needs sexual offender treatment. The bill specifies that the
evaluation and any subsequent treatment is at the sex offender’s expense.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:
A. Tax/Fee Issues:

None.
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B.

Private Sector Impact:
None.
Government Sector Impact:

The Criminal Justice Impact Conference (CJIC) provides the final, official estimate of the
prison bed impact, if any, of criminal legislation. On January 30, 2014, the CJIC met and
provided fiscal information for this bill. However, actual appropriations associated with
passage of the bill will depend on a number of factors, including the existing inventory of
prison beds.

Expansion of Court’s Authority Concerning Protection of Victims and Witnesses

The bill’s provisions to increase the authority of the court to enter protective orders
relating to the testimony of victims and witnesses who were under 16 years of age at the
time they were a victim or witness of sexual offense or another event or criminal offense
does not appear to have a significant fiscal impact.

Elimination of Statute of Elimination for Lewd Battery and Lewd Molestations

This provision could result in some additional prosecutions and trials for violations of

s. 800.04(4) or (5), F.S. Currently, the shortest time limitation for prosecuting under
either of these provision is three years from the earliest of the time the offense is reported
or the time the victim turns 18 years of age. CJIC considered this provision in reviewing
Senate Bill 494, and found that removal of the time limitation for prosecution of lewd
battery and lewd molestation cases would have an indeterminate positive impact on the
need for prison beds.

Felony Degree Enhancements

The bill increases the felony degree (providing for longer sentences) for certain sex
offenses involving sexual battery, lewd battery, and lewd molestation when the sexual or
lewd acts were committed by an adult upon a minor or involved a repeat sex offense. The
CJIC found that these changes would have an insignificant impact on the need for prison
beds.

Fifty Year Mandatory Minimum Sentence for Dangerous Sexual Felony Offenders
The CJIC found that the increase in the mandatory minimum sentence for dangerous

sexual felony offenders from 25 years to 50 years would have an insignificant impact on
the need for prison beds.
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Modification of Definition of “Sexual Activity” in s. 794.05, F.S.

The CJIC has not considered the impact of modification of the definition of “sexual
activity” relevant to the offense of unlawful sexual activity with a 16 or 17-year old child.
However, it appears that the modification would have an insignificant fiscal impact.

Expanding the Offense of Voyeurism

The CJIC has not considered the impact of expanding the offense of voyeurism to clearly
state that it applies to unlawful viewing of a person’s intimate areas in a public place.
However, it appears that the modification would have an insignificant fiscal impact.

Sentence Point Multiplier

The bill creates a new sentence point multiplier that will increase minimum sentence
lengths for adult-on-minor sex offenses sentenced under the Criminal Punishment Code.
The CJIC found that this change would result in the need for an additional prison bed in
Fiscal Year 2014-2015, the cost for which can be absorbed within existing resources. The
CJIC also projected a cumulative need for 164 new prison beds in the first five years. The
CJIC projections of the fiscal impact of the sentence point multiplier during the period
from Fiscal Year 2014-2015 through Fiscal Year 2018-2019 are reflected in the following
chart.%?

Fiscal Impact of Sex Offense Adult-on-Minor Multiplier
October 1, 2014 Effective Date
Projected FUNDS REQUIRED
Additional
Projected Annual Annual
Cumulative Prison OAnnutgl Fixed LOTAII‘ CTOTIAtI.‘
Fiscal Prison Beds Beds péggt;ng Capital FZ%Z ulr:rL umejtslve
Year Required Required Outlay Costs
2014-2015 1 1 $8,949 $914,865 $923,814 $923,814
2015-2016 15 14 $145,896 $2,396,432 $2,542,328 $3,466,142
2016-2017 53 38 $631,822 $3,260,400 $3,892,222 $7,358,364
2017-2018 103 50 $1,478,490 $4,093,039 $5,572,529 $12,929,893
2018-2019 164 61 $2,581,089 $4,594,592 $7,175,681 $20,105,574
TOTAL 164 164 $4,846,246 $15,259,328 $20,105,574 $20,105,574

Prepared by Florida Legislature, Office of Economic and Demographic Research, January 30, 2014.

%2 The CJIC anticipates that the need for prison beds will continue to increase after Year 5.



BILL: CS/CS/CS/SB 526

Page 21

Incentive Gain-Time Prohibition

The bill prohibits incentive gain-time for offenders convicted of certain sexual offenses.
The CJIC found that this provision would not create a need for any additional prison beds
in Fiscal Year 2014-2015, but that it would result in a cumulative need for 114 additional
prison beds in the first five years. The CJIC projections of the fiscal impact of the
incentive gain-time prohibition during the period from Fiscal Year 2014-2015 through

Fiscal Year 2018-2019 are reflected in the following chart.®®

Fiscal Impact of Eliminating Incentive Gain Time for Certain Sex Offenders

Projected
Additional FUNDS REQUIRED
Projected Annual
Cumulative Prison Annual Annual TOTAL TOTAL
Fiscal Prison Beds Beds Operating | Fixed Capital Annual Cumulative
Year Required Required Costs Outlay Costs Funds Funds
2014-2015 0 0 $0 $426,937 $426,937 $426,937
2015-2016 7 7 $63,830 $1,324,344 $1,388,174 $1,815,111
2016-2017 28 21 $325,203 $2,151,864 $2,477,067 $4,292,177
2017-2018 61 33 $843,498 $3,556,247 $4,399,745 $8,692,922
2018-2019 114 53 $1,691,725 $4,114,560 $5,806,285 $14,498,207
TOTAL 114 114 $2,924,255 $11,573,952 $14,498,207 $14,498,207

Prepared by Florida Legislature, Office of Economic and Demographic Research, January 30, 2014.

Combined Sentence Point Multiplier and Incentive Gain-Time Prohibition

The Criminal Justice Impact Conference estimates a cumulative need for 252 additional
prison beds in the first five years as the combined result of the sentence point multiplier
and the incentive gain-time prohibition. This would require a cumulative total of $6.9
million in operating costs and $24.8 million in fixed capital outlay costs. The CJIC
projections of the combined fiscal impact of both provisions during the period from
Fiscal Year 2014-2015 through Fiscal Year 2018-2019 are reflected in the following

chart.®

8 The CJIC anticipates that the need for prison beds will continue to increase after Year 5.
% The CJIC anticipates that the need for prison beds will continue to increase after Year 5.
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Fiscal Impact of Eliminating Incentive Gain Time for
Specified Sex Offenders AND Sex Offense Adult-on-Minor Multiplier
October 1, 2014 Effective Date
Projected FUNDS REQUIRED
Additional
Grogeee |l o [ AT ot | ToTaL
Fiscal Prison Beds Beds IRy Capital AAITUE] Ol
. . Costs Funds Funds
Year Required Required Outlay Costs
2014-2015 1 1 $8,94955 $1,036,847 $1,045,796 $1,045,796
2015-2016 17 16 $164,133 $3,216,264 $3,380,397 $4,426,193
2016-2017 68 51 $789,778 $5,151,432 $5,941,210 $10,367,402
2017-2018 147 79 $2,037,663 $7,045,395 $9,083,058 $19,450,460
2018-2019 252 105 $3,857,133 $8,366,272 $12,223,405 $31,673,865
TOTAL 252 252 $6,857,655 $24,816,210 $31,673,865 $31,673,865

Prepared by Florida Legislature, Office of Economic and Demographic Research, January 30, 2014.
Tolling Post-Release Supervision

The bill tolls (suspends) post-release supervision of offenders while in DCF custody as
part of the civil commitment process.

The DOC states that this provision would have a negligible impact because it involves a
very limited percentage of the supervised population. Also, the provision would shift the
time period when the supervision occurs in relation to the prison release date but would
not change the actual length of time under supervision. Therefore, the overall count of
supervised offenders would not be affected by the tolling provision.®® The CJIC has
determined that this provision would have no impact on the need for prison beds.

Expansion of Prohibition against Viewing of Pornography by Sex Offenders on
Community Supervision

The bill modifies existing mandatory conditions of community supervision that prohibit
sex offenders from viewing or possessing pornography and other sexual material.
Specifically, the bill removes the limitation that the material is only prohibited if it is
related to the offender’s deviant behavior pattern. The CJIC has determined that this
provision will have an indeterminate positive impact on prison bed space needs.

Mandatory Community Supervision (Split Sentence)

The bill requires courts to impose a split sentence with mandatory community
supervision for certain sex offenders who do not receive the maximum prison sentence.
The probation or community control portion of the split sentence must extend for at least
two years. However, if the term of years imposed by the court extends to within two

8 The costs for the additional prison bed needed in Fiscal Year 2014-2015 can be absorbed within existing resources.
% E-mail from Will Kendrick, Legislative Director for the Department of Corrections (January 8, 2014) (on file with the
Senate Committee on Judiciary).



BILL: CS/CS/CS/SB 526 Page 23

VI.

VII.

VIII.

years of the maximum sentence for the offense, the probation or community control
portion of the split sentence must extend for the remainder of the maximum sentence.

The CJIC found that the mandatory minimum two years of post-prison supervision would
have no impact on prison beds. In FY 2012-2013, the DOC released approximately 1,300
sex offenders who had committed one of the offenses specified in the bill. Of those
inmates, 900 had supervision to follow (either a split sentence or conditional release).
The remaining 400 inmates had an average time between offense and prison release of
eleven years. Therefore, because the bill applies only to future offenses, the DOC expects
that the mandatory split provision will not be a significant increase in supervision
population during the first years of implementation. The DOC notes that the average time
between offense and prison release can be expected to increase because of other
provisions in the bill which encourage longer sentences and prohibit gain time for these
inmates.®’

Evaluation and Treatment of Sex Offenders on Community Supervision
The provision relating to evaluation and treatment of sex offenders who are placed on

probation or community control specifies that the costs of evaluation and treatment (if
needed) are to be paid for by the offender.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 92.55, 775.15,
794.011, 794.0115, 794.05, 800.04, 810.14, 921.0022, 921.0024, 944.275, 947.1405, 948.012,
948.30, and 948.31.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CSICS by Appropriations on February 20, 2014:

The committee substitute:

e Removes a provision from the bill regarding a sexual motivation finding.

e Authorizes orders limiting testimony in open court and in depositions if the victim or
witness is a sexual offense victim or witness.

71d.
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e Authorizes the court to set other conditions appropriate to taking the testimony of a
sexual offense victim or witness, including testifying with the assistance of a
registered service or therapy animal.

e Prospectively eliminates time limitations to the prosecution of lewd battery and lewd
molestation if the victim was younger than 16 years of age at the time the offense was
committed.

e Provides an exception if, at the time of the offense, the offender is less than 18 years
of age and the offender is no more than 4 years older than the victim.

e Provides for a mandatory minimum sentence of 50 years to life for dangerous sexual
felony offenders (current law: 25 years to life).

e Revises the definition of “sexual activity” for the offense of unlawful sexual activity
with a 16 or 17-year old to include penetration by an object (consistent with the
definition of “sexual battery”).

e Provides that voyeurism includes secretly observing another person’s intimate areas
in which the person has a reasonable expectation of privacy, when the person is in a
public or private dwelling, structure, or conveyance.

e Defines “intimate area.”

e Prohibits offenders on community supervision who have committed a specified sex
offense from viewing, accessing, owning, or possessing any obscene, pornographic,
or sexually stimulating material.

e Provides that the court has discretion to require an evaluation of whether a sex
offender who is on probation or community control needs sexual offender treatment,
and mandates that the offender undergo sexual offender treatment if needed. Also
requires that the evaluation and any treatment must be paid for by the sexual offender.

CS/CS by Judiciary on February 4, 2014:
Makes technical changes to clarify which previous convictions qualify a repeat sexual
offender for a longer prison sentence.

CS by Criminal Justice on January 13, 2014:
Corrects statutory references in provisions of the bill that enhance the felony degree of
certain sex offenses and creates an adult-on-minor sentence point multiplier.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




