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The Florida House of Representatives
Policy & Budget Council

Marco Rubio Ray Sansom
Speaker Chair

Meeting Agenda
Friday, April 20, 2007
212 Knott Building
1:00 p.m.
I. Call to Order
Il. Roll Call
lll. Consideration of the following bills:

CS/HB 51 - - Transitional Services for Young Adults with
Disabilities by Healthcare Council and Representative D. Davis

CS/HB 189 - - Relief/Laura Laporte/DOACS by Environment &
Natural Resources Council and Representative Mayfield

CS/HB 359 - - Motor Vehicle Financial Responsibility by Economic
Expansion & Infrastructure Council and Representative Mayfield

CS/HB 397 - - Caregivers for Adults by Healthcare Council and
Representative Anderson

HB 521 - - Florida Retirement System by Representative
Weatherford

HB 645 - - Growth Management by Representative Hays
CS/HB 843 - - Owner-controlled Insurance Programs for Public
Construction Projects by Government Efficiency & Accountability

Council and Representative Murzin

HB 851 - - Historic Preservation by Representative Proctor

418 The Capitol, 402 South Monroe Street, Tallahassee, Florida 32399-1300
850-488-1601 Fax: 850-414-6879
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HB 853 - - Public Records/St. Augustine Historic Preservation
Donors by Representative Proctor

CS/HB 1125 - - Mortgage Brokering and Lending by Jobs &
Entrepreneurship Council and Representative Richter

CS/HB 1197 - - Department of Agriculture and Consumer Services
by Environment & Natural Resources Council and Representative
Nelson

HB 1199 - - Tax on Sales, Use and Other Transactions by
Representative Nelson

CS/HB 12689 - - Infant Mortality by Healthcare Council and
Representative Reed

CS/HB 1381 - - Branch Insurance Agencies by Jobs &
Entrepreneurship Council and Representative Richter

CS/HB 1477 - - Forensic Mental Health by Healthcare Council and
Representative Ausley

HB 7103 - - High-Risk Offenders by Safety & Security Council and
Representative Dean

HB 7105 - - Florida Retirement System by Government Efficiency
& Accountability Council and Representative Attkisson

HB 7119 - - Solid Waste by Environment & Natural Resources
Council and Representative Mayfield

HB 7123 - - Energy by Environment & Natural Resources Council
and Representative Mayfield

HB 7143 - - Leasing of Private Property by State Agencies by
Government Efficiency & Accountability Council and
Representative Homan

IV. Consideration of the following proposed council bills:
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PCB PBC 07-09 - - Assessment of Homestead

PCB PBC 07-10 - - Special Election

V. Adjournment
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 51 Transitional Services for Adolescents and Young Adults with
Disabilities
SPONSOR(S): Healthcare Council; Davis and others
TIED BILLS: IDEN./SIM. BILLS: SB 394

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Committee on Health Quality 9Y,0N Guy Lowell
2) Healthcare Council 13Y,0N, As CS Guy A I? / Gormiley
3) Policy & Budget Council Leznoff t‘xv Hansen l‘n/ H
4) \V
5)

SUMMARY ANALYSIS

CS/HB 51 creates the Health and Transition Services Program in the Children’s Medical Services program
within the Department of Health. This program is authorized to serve 14-26 year old persons with chronic
health-related or developmental conditions in transitioning from children’s health and education services to
adult health care and employment. The bill authorizes the department to contract with local health and
transition services programs to provide participants with specified services and referral information. The
department’s authority to enter into contracts with local providers is contingent upon a specific appropriation in
the General Appropriations Act.

The House of Representatives proposal for general appropriations provides $500,000 non-recurring tobacco
settlement trust funds to implement the provisions in the bill.

The bill provides for an effective date of July 1, 2007.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0051d.PBC.doc
DATE: 4/4/2007



FULL ANALYSIS

Il. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide limited government — this bill will create the Health and Transition Services Program within the
Department of Health to assist young adults with chronic health-related or developmental conditions IN

transitioning from pediatric to adult health care, education and vocational programs.

B. EFFECT OF PROPOSED CHANGES:
Present Situation

Children with special health care or educational needs face significant obstacles as they age out of
child health care and educational service programs. Many states, universities, organizations, and
health care providers are developing plans to assist youth with special health care and educational
needs to successfully transition into multiple aspects of adult life.

Transitioning into adulthood is a difficult process for all adolescents, but the transition presents
additional challenges for young people with health care and educational disabilities. “Transition
services” is the term used to describe a set of services and supports designed to assist adolescents in
adjusting to the change from the home and school environment to independent living and meaningful
employment. Students with health or educational disabilities often face this transition unprepared for
further vocational training, post secondary education, gainful employment, or the ability to navigate the
non-pediatric health care system.

Children’s Medical Services

Chapter 391, Florida Statutes, governs the Children's Medical Services (“CMS”) program within the
Department of Health (“department”). CMS provides children with special health care needs with a
managed system of care. CMS serves children under age 21 whose serious or chronic physical,
developmental, behavioral or emotional conditions require extensive preventive and maintenance care
beyond that required by typically healthy children.’

CMS provides a comprehensive continuum of medical and supporting services to medically and
financially eligible children and high-risk pregnant women. The continuum of care includes prevention
and early intervention programs, primary care, medical and therapeutic specialty care and long-term
care. Services are provided through an integrated statewide system that includes local, regional, and
tertiary care facilities and providers.

The CMS website does contain some information regarding transition into adult health care services.?
However, the CMS only provides services for enrollees from birth to 21 years of age.

Health Care Transitioning

Persons with special health care needs or disabilities are more than twice as likely to postpone needed
health care because they cannot afford it. Furthermore, people with disabilities are four times more
likely to have special needs that are not covered by their health insurance. Children and adolescents
with special health care needs face significant challenges in transitioning into the adult health care
system. Primarily, this is because of the complexity of their health care needs and their high utilization
of medical services relative to other adults.

!'Section 391.029, F.S.

? http://www.cms-kids.com/CMSNTransition.htm
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Currently, in Florida, there are a number of initiatives that conduct research and provide information to
patients and their families on how to transition children and adolescents into the non-pediatric health
care system. These initiatives include the following:

o Health Care Transitions—The Promising Practices in Health Care Transition Project is a
research and training initiative of the Institute for Child Health Policy at the University of Florida.
The website includes tools, resources, and links that deal with transition issues and how other
youth and families are meeting this goal. It is also the site of a Transition Listserv that provides
international communication for youth, families, and professionals who would like to
communicate and share ideas and resources with each other.®

e The Transition Center—The Transition Center, located at the University of Florida in
Gainesville, aims to enrich the lives of students through self-advocacy, access to contacts,
proper resources, and by providing an opportunity for students to interact with one another as
they make decisions and discover what they want out of life. They are also a resource for family
members and professionals.*

e The Jacksonville Health and Transition Services (“JaxHATS”) program, based at the University
of Florida Shands-Jacksonville campus, serves young adults age 14-25 in Northeast Florida
with chronic medical or developmental disabilities. The program provides a “medical home” for
health care services and has collaborative agreements with many providers in the area.
JaxHATS also provides staff and referral information for other transition services issues.® For
FY 2006-2007, the program was funded through CMS within the department.®

Educational and Vocational Transitioning

Advocates for persons with disabilities emphasize that education is the key to independence and future
success, is critical to obtaining work, and affects how much money an individual can earn. Recently,
there have been several statewide initiatives focused on helping to identify challenges faced by young
adults with disabilities as they transition from high school to adult life and to develop strategies to
create an effective transition system. The state agencies involved in these interagency activities include
the Agency for Persons with Disabilities, the Department of Education, the Department of Children and
Family Services, the Department of Health, the Agency for Health Care Administration, and the
Department of Juvenile Justice.

A variety of private organizations and individuals have also been involved in these activities, including
the Able Trust, the Advocacy Center for Persons with Disabilities, Inc., the ADA Working Group, Center
for Autism and Related Disabilities at the University of South Florida, Family Network on Disabilities of
Florida, Inc., the Florida Developmental Disabilities Council, Inc., the Florida Independent Living
Council, Inc., the Florida Institute for Family Involvement, the Florida Recreation and Parks Association,
the Florida Rehabilitation Council, the Florida Schools Health Association, the Transition Center at the
University of Florida, the Transition to Independence Process Project, Workforce Florida, Inc., parents,
self-advocates, and teachers from throughout the state.’

Effect of Proposed Changes

The bill creates the Health and Transition Services Program (“program”) in CMS within the department.
The program is for 14-26 year old persons with chronic health-related or developmental conditions. The
department is authorized to contract with local health and transition services programs to assist young

* http://hetransitions.ichp.edu/about_us.html

* http://www.thetransitioncenter.org/mission.htm

* http://www.jaxhats.ufl.edw/about.php

® The FY 2006-2007 $300,000 appropriation was funded through Line Item 623.

7 http://www.partnersintransition.org/members
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adults with special health care, educational and vocational needs in transitioning from the child heath
care and education system to adult health care and employment. Local health and transition services
programs should provide services that facilitate the transition from pediatric to adult health care
providers, including:

¢ A consultative partnership between adult and pediatric health care providers in either a major
medical health care center or an academic medical setting for training and transferring
adolescents to adult health care services;

e A primary care clinic in a major medical health care organization to foster the partnership
between pediatric and adult health care providers;

o Community-based health care services, provided by either a major medical health care center
or an academic medical center, that provide consultation regarding special needs health care
management; and

¢ Community-based support services to provide assistance with supported living and
employment.

The bill authorizes local health and transition services programs to offer the following services to
participants:

¢ An assessment of health, educational, and vocational needs and health insurance status;
A transition plan that includes health care, health insurance, living, and employment items;®

¢ A “medical home” that provides multidisciplinary care and focuses on engaging adult health
care providers in the care and treatment of young adults; and

¢ Disease self-management programs.

The bill requires local programs to have at least two staff members: a medical director, who has
experience in adolescent health, and a project coordinator who assists the medical director in
developing and implementing the program.

The bill authorizes up to 11 sites statewide that provide the above-referenced services. The bill requires
the Jacksonville program (JaxHATS) to be the first program and those subsequent local programs be
organized in a substantially similar manner. The bill provides for flexibility to local programs in rural
areas when implementing the (JaxHATS) organizational components.

The bill requires an evaluation of local provider programs to be performed by an organization or
university that has expertise in evaluating health care programs. The bill authorizes evaluation results
to be used to improve and develop other local health and transition services programs.

C. SECTION DIRECTORY:

Section 1. Creates an unnumbered section of Florida Statute which creates the Health and Transition
Services Program within the Department of Health.

Section 2. Provides for an effective date of July 1, 2007.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

$This service must be developed in coordination with education and vocational systems and community-based organizations.
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See Fiscal Comments.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
The bill encourages the participation of community-based organizations in order to ensure a successful
Health and Transition Services Program, and thus, may provide potential income for organizations that
decide to participate. In addition, the bill will extend health care services to enrolled CMS individuals
between 22-26 years of age.

D. FISCAL COMMENTS:
The House of Representatives proposal for general appropriations provides $500,000 non-recurring
tobacco settlement trust funds to implement the provisions in the bill.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
No additional rule-making authority is required as a result of this bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.
D. STATEMENT OF THE SPONSOR

HB 51 expands the existing Jax Health & Transition Program (Jax Hats) to a statewide program which
establishes a medical home providing primary care for all youth/young aduits with chronic medical or
developmental problems in Florida. It will adapt current transition services to meet the needs of local
communities and develop a reliable referral network of adult medical and surgical specialists.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES

On March 20, 2007, the Health Quality Committee adopted one amendment to the bill. The amendment
authorizes the department to contract, subject to a specific appropriation in the General Appropriations
Act, with local health and transition services programs for up to 11 sites statewide.

The bill was reported favorably with a Recommended Council Substitute.

STORAGE NAME: h0051d.PBC.doc PAGE: 5
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On March 27, 2006, the Healthcare Council adopted one technical amendment.

The bill was reported favorably with a Council Substitute.
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F L ORI DA H O U 8§ E O F R EPRESENTATI V E S

CS/HB 51 2007

1 A bill to be entitled

2 An act relating to transitional services for young adults
3 with disabilities; creating the Health and Transition

4 Services Program; assigning the program for administrative
5 purposes to Children's Medical Services in the Department
6 of Health; authorizing the department to enter into

7 certain contracts, contingent upon an appropriation;

8 providing purposes of the program; delineating the target
9 population; describing participating service providers and
10 the services that they are to provide; creating an
11 operational site in a designated locality in the state;
12 providing for expansion of program sites; providing for an
13 evaluation of the program; providing an effective date.
14

15| Be It Enacted by the Legislature of the State of Florida:
16

17 Section 1. Health and Transition Services Program;

18| creation; purposes; participating agencies and services

19| provided; evaluation.--

20 (1) A Health and Transition Services Program is created

21| for the purpose of assisting adolescents and young adults who

22| have chronic special health care needs in making a smooth

23| transition from the child health care and educational systems to

24| the adult health care system and to employment.

25 (2) For administrative purposes, the program is located in

26| Children's Medical Services in the Department of Health. The

27| department may enter into contracts, contingent upon a specific

28| appropriation provided in the General Appropriations Act for
Page 1 0of 4
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F LORIDA H O U S E O F REPRESENTATI VE S

CS/HB 51 2007

29| this purpose, with local health and transition services programs

30| that meet the requirements of this act.

31 (3) The target population for the program consists of

32| persons who are 14 through 26 years of age and who have chronic

33| special health care needs.

34 (4) The program structure and design must be adapted to

35| the needs of the local community and health services delivery

36| system; however, the following elements should be in place in

37 order to ensure the success of a local health and transition

38| services program:

39 (a) A consultative partnership between adult and pediatric

40| health care providers in a major medical health care

41| organization or academic medical setting for the purpose of

42| training and transferring adolescents and young adults to adult

43 health care services.

44 (b) A primary care clinic established in a major medical

45| health care organization for the purpose of fostering a

46| partnership between adult and pediatric health care providers.

47 (¢) Community-based health care services that are provided

48| under agreements with major health care organizations or

49| academic medical centers for the purpose of providing

50 consultation concerning the management of special health care

51 needs.

52 (d) Community-based support organizations that can provide

53| assistance with services such as supported living and

54| employment, health insurance, and support services to maintain

55| the young adult in the community.

56 (5) The following services may be offered by the local
Page 2 of 4
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FLORIDA H O U S E O F REPRESENTATIVE S

CS/HB 51 2007

57! health and transition services program to individuals who are

58| served in the local health and transition services program:

59 (a) An assessment of health needs, educational and

60 vocational status and needs, and health insurance status.

61 (b) In coordination with the educational system,

62| community-based organizations, and the vocational system, a plan

63 for transition which includes adult health care services,

64| education, habilitative services, independent living, adult

65| employment, and health insurance.

66 (c) A medical home that provides for coordinated and

67| multidisciplinary care and focuses on engaging adult health care

68| providers in the care and treatment of adolescents or young

69| adults.
70 (d) Disease self-management programs.
71 (6) The local health and transition services program must

72| be directed by a medical director having experience in

73 adolescent health. A project coordinator shall assist the

74! medical director in developing and implementing the program.

75| Other staff may be included in order to provide a full range of

76 health and transition services.

77 (7) There may be up to 11 sites statewide, with the

78| Jacksonville program (JaxHATS) being the first site. Each

79| additional site must be organized in a substantially similar

80| manner as the JaxHATS program and have flexibility with regard

81| to staffing and costs in rural areas of the state.

82 (8) The local health and transition services program must

83| be evaluated by an organization or university that has expertise

84| and experience in evaluating health care programs. The

Page 3 of 4
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FLORIDA H O U S E O F R EPRESENTATIVES

CS/HB 51 2007
85| evaluation must be formative and cumulative and must include
86| program process and outcome measures as well as client outcomes.
87| The results of the evaluation may be used to improve and develop
88| other local health and transition services programs.
89 Section 2. This act shall take effect July 1, 2007.
Page 4 of 4
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STORAGE NAME: h0189.PBC

DATE: April 2, 2007

April 2, 2007

SPECIAL MASTER'S FINAL REPORT

The Honorable Marco Rubio

Speaker, The Florida House of Representatives

Suite 420, The Capitol
Tallahassee, Florida 32399-1300

Re: HB 189 - Representative Mayfield
Relief of Laura Laporte v. Department of Agriculture and Consumer Services

FINDING OF FACT:

THIS IS A CONTESTED, VERDICT-BASED EXCESS
JUDGMENT CLAIM FOR $5,500,647.81 ON FUNDS OF
THE DEPARTMENT OF AGRICULTURE AND
CONSUMER SERVICES TO COMPENSATE LAURA
LAPORTE FOR DAMAGES SHE SUSTAINED IN A
MOTOR VEHICLE ACCIDENT IN WHICH HER VEHICLE
WAS STRUCK BY A VEHICLE DRIVEN BY AN
EMPLOYEE OF THE DEPARTMENT. THE
DEPARTMENT HAS PAID $100,000 PURSUANT TO
THE SOVEREIGN IMMUNITY CAP SPECIFIED BY
LAW.

On October 9, 1999, Sandra Jackson was driving a four-wheel
drive truck within the course and scope of her employment with
the Department of Agriculture and Consumer Services
(hereinafter referred to as the ‘Department’) as a grove
inspector. She was traveling south on 66th Avenue in Indian
River County, a straight two-lane road west of Vero Beach. At
the same time, Laura Laporte was driving north on 66th Avenue
in a safe and lawful manner. Ms. Jackson attempted to turn left
in front of Ms. Laporte onto 65th Street and pulled directly into
her path, striking her nearly head-on and causing extensive
damage to both vehicles. Ms. Jackson was cited for violation of
the right of way.

The Department admitted liability for the crash.

As a result of the accident Ms. Laporte suffered fractures to her
left femur, her right ankle, and to her pubic bone. She suffered
a puncture wound to her left knee and also received a gash on
her left heel and sprain to her left ankle. Ms. Laporte has
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LEGAL PROCEEDINGS:

undergone four surgeries to try to repair her legs. The first
surgery attempted to repair her broken femur by the insertion of
a metal rod in the bone. Due to hardware failure, a second
attempt was made to remove the broken hardware and to
realign her femur. This required the surgeon to re-break the
bone. The hardware failed again, and Ms. Laporte required a
third surgery to reset the femur. The fourth surgery fused her
right ankle to her leg bone. The ankle surgery resulted in an
infection that was successfully treated with antibiotics.

Ms. Laporte’s injuries have left her with a permanent deformity
in her left leg which will require a knee replacement and an
additional femur surgery in order to repair bowing. She will also
require further corrective surgery to her right ankle, which will
involve cutting and repositioning of the heel bone for added
stability. She currently experiences significant pain, decreased
mobility, and walks with a waddling gait. She is unable to get up
on her own when she falls.

Ms. Laporte’s injuries are more significant because of a
diagnosis of muscular dystrophy, first made in 1978. The type
of muscular dystrophy affecting Ms. Laporte mainly diminished
her upper body strength. Since 1990, Ms. Laporte has received
social security disability due to her muscular dystrophy;
however the jury was properly precluded from hearing evidence
of Ms. Laporte’s social security disability payments. Ms.
Laporte was 42 years old at the time of the accident. She was
active as the owner of a mobile petting zoo, an avid
horsewoman, and the director of numerous summer and after-
school programs for children. Since the accident, Ms. Laporte is
increasingly immobile and is not able to care for her animals.

STANDARDS FOR FINDINGS OF FACT: Findings of fact
must be supported by a preponderance of the evidence,
although the Special Master is not bound by the formal rules of
evidence or procedure applicable in the trial of civil cases. The
claimant has the burden of proof on each required element.

Ms. Laporte filed suit against the Department on December, 6,
2000 in the Circuit Court of the 19th Judicial Circuit in and for
Indian River County, Case No. 00-0738-CA-10. The
Department admitted liability, but contended Ms. Laporte's
muscular dystrophy was responsible for some of her injuries.

The claimant requested compensation for past and future
medical expenses, and for past and future pain and suffering.
No claim was made for past or future lost wages.

The jury returned the following verdict:

. Past medical expenses: $ 160,536.82
. Future medical expenses
reduced to present value: 422,240.00

. Past pain & suffering: 500,000.00
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CLAIMANT'S POSITION:

RESPONDENT'S POSITION:

CONCLUSION OF LAW:

. Future pain & suffering: 4,500,000.00
. TOTAL DAMAGES $5,582,776.82

A final judgment was entered in the amount of $5,600,647.81,
which included $17,870.99 in costs. The Department’s motions
for remittitur and for a new trial were denied. No appeal was
filed.

. Ms. Laporte’s muscular dystrophy did not significantly
affect her quality of life prior to the accident; however, the
combination of her injuries and the muscular dystrophy will
likely lead to the premature loss of her ability to function
independently.

. The jury verdict was completely reasonable considering
the extent of Ms. Laporte’s injuries.

Ms. Laporte’'s pre-existing muscular dystrophy is the
cause of much of her damages.

. The Department was unable to introduce social security
records, which would have showed that Ms. Laporte
misrepresented certain business activities in order to collect
disability payments. If the claimant’s social security records had
been considered by the jury, her credibility would have been
called into question.

. Evidence of the claimant’'s inability to maintain her
petting zoo was not due to the accident, but instead due to
property division inherent in her dissolution of marriage.

. Ms. Laporte aggravated her injuries by riding her horse
prematurely, not following her physical therapy regime, and
quitting therapy prematurely.

. The claim bill amount is clearly excessive and more
than the claimant’s attorney requested in closing arguments.

As discussed earlier, the Respondent admits liability in this
case. Nevertheless, the Claimant has the burden of proof on
liability and damages. As discussed below, | find that the
Claimant has met that burden.

Liability: Evidence presented at the Special Master's hearing
indicated that Ms. Jackson turned left within an intersection
directly in the path of Ms. Laporte’s vehicle, which was close
enough to constitute an immediate hazard. Section 316.122,
F.S., requires a left-turning driver to yield the right-of-way under
such circumstance. Therefore, | find that Ms. Jackson had the
duty to yield to Ms. Laporte’s vehicle, and that the breach of
this duty was the proximate cause of the claimant's damages.

Damages: a respondent that assails a jury verdict as being
excessive should have the burden of showing the
Legislature that the verdict was unsupported by sufficient
credible evidence; or that it was influenced by corruption,
passion, prejudice, or other improper motives; or that it has
no reasonable relation to the damages shown; or that it
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imposes an overwhelming hardship on the Respondent out of
proportion to the injuries suffered; or that it obviously and
grossly exceeds the maximum limit of a reasonable range
within which a jury may properly operate. The portion of
damages most at issue is the amount for pain and suffering. |
find that the Department did not present evidence sufficient to
overturn the jury verdict in this case.

. Pre-Existing Muscular Dystrophy: Ms. Laporte was
diagnosed in 1978 with fascioscapulohumeral muscular
dystrophy (FSHMD). The evidence indicated that FSHMD has
primarily affected Ms. Laporte’s upper extremities. Ms. Laporte
has difficulty raising her arms above her head, and her face
muscles droop slightly. Medical records indicated that FSHMD
has had some affect upon Ms. Laporte’s legs. She admitted
that prior to the accident she had good days and bad days and
would fall down from time to time. In times of great stress, Ms.
Laporte had greater trouble with her legs than usual. During the
twenty years up to the accident, however, the disease
progressed slowly, owing in part to Ms. Laporte’s attempts to
remain as physically active as possible. Based upon video
taped evidence of Ms. Laporte just prior to the accident, it
appeared that she functioned like a healthy, average person.

Ms. Laporte’s neurologist, Dr. James Shafer, testified that with
FSHMD a percentage of the patient's muscles remain healthy.
He indicated that by keeping those muscles active, it was
possible to maintain relatively normal function. He indicated
that Ms. Laporte’s injuries “significantly forever altered the
natural course of the disease.” He testified that Ms. Laporte’s
disease would likely progress at a faster rate, because the
injuries would limit her mobility.

. Social Security Disability: Prior to 1991, Ms. Laporte
worked as a clerk for a newspaper company. In November of
1990, she was diagnosed as 100% disabled due to FSHMD.
Ms. Laporte began collecting social security disability payments
in 1991. Ms. Laporte receives an average of $10,000 per year.

Subsequent to receiving disability payments, Ms. Laporte
started a mobile petting zoo and numerous summer and after-
school horseback-riding programs for children under the name
of Laporte Farms. One of Ms. Laporte’s claims at trial was that
the injuries sustained from her accident incapacitated her to the
point where she could no longer care for animals or run her
programs. At trial, the Department attempted to characterize
Ms. Laporte’'s petting zoo and programs as an income-
generating business and that she was untruthful in claiming
social security payments during that time.

The Department argues that for social security purposes the
Claimant was 100% disabled, yet for purposes of the trial, she
was an active woman for whom FSHMD was only a “minor
inconvenience.” It alleges that had it been allowed to introduce
the social security records into evidence, Ms. Laporte's



SPECIAL MASTER'S FINAL REPORT--

Page 5

credibility may have been called into question, and the jury may
have awarded a lesser verdict.

| find the Department's argument speculative. The greater
weight of the evidence indicates that Laporte Farms was a
means by which Ms. Laporte could remain physically active,
enjoy life, and feel productive. Social security records indicate
that Ms, Laporte did report the existence of Laporte farms to
the Social Security Administration. Records indicated that her
income from Laporte Farms was applied to its expenses. Ms.
Laporte made no claim at trial for lost wages, and the jury
specifically received that instruction. Therefore, the social
security benefits are immaterial, and the trial court properly
ruled to exclude them. Case law holds that social security
payments should not be withheld from a verdict where the
benefits are for a disability that is not the subject of the lawsuit.
Morales v. Scherer, 528 So. 2d 1 (Fla. 4th DCA 1988), affd in
part, quashed in part {on other grounds} sub nom. Florida
Patient's Compensation Fund v. Scherer, 558 So.2d 411 (Fla.
1990).

Furthermore, the Department did have the opportunity to use
the social security records when questioning Ro Baltayan, a
rehabilitative counselor hired by the Ms. Laporie’s attorney to
assess her future needs, to attempt to show inconsistencies in
Ms. Laporte’s statements. Ms. Baltayan testified that there was
no inconsistency; that she was never lead to believe that the
Farm was anything other than a hobby. She stated that, “It was
something that allows her to feel good about herself, give her
something to do, be productive, give to the community. It was
not something that generated an income.” Ms. Baltayan also
testified that she did not include any costs of running Laporte
Farms into her calculation for future needs.

. Petting Zoo: The Department also argues that Ms.
Laporte’s inability to maintain her petting zoo resulted from a
property division in a divorce settlement, not the accident.

The evidence shows that a final dissolution of marriage
between David and Laura Laporte was entered on July 31,
2002. However, the mediation agreement attached to the
judgment indicates that Ms. Laporte would retain sole
ownership of Laporte Farms.

. Aggravation of Injuries: The Department asserts that
Ms. Laporte aggravated her injuries by attempting to ride
horseback too soon following her initial femur surgery, and by
failing to attend prescribed physical therapy sessions. The
Department specifically cites an accident on April 13, 2000,
when Ms. Laporte fell while attempting to ride a horse.

Ms. Laporte’s initial femur surgery was performed by Dr.
O’Brien immediately after her accident in October of 1999. In
February of 2000, Dr. O'Brien examined Ms. Laporte and
indicated that she could resume normal activities as the pain
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would allow. Sometime during the following month, Ms. Laporte
heard a “popping” sound in her leg. On April 13, 2000, Ms.
Laporte attempted to ride a horse for the first time since the
accident. She attempted to climb onto the horse from the back
of a truck, but the horse shifted, and Ms. Laporte fell to the
ground. Records from Sebastian River Medical Center indicate
that Ms. Laporte fell on her “butt.” She was diagnosed with
lumbar strain, but there was nothing to suggest that she
reinjured her femur.

Subsequent to the incident with the horse, Ms. Laporte’s
husband mentioned to an acquaintance, Dr. Cynthia Crawford,
that Ms. Laporte was experiencing pain in her left leg. Dr.
Crawford examined Ms. Laporte and prescribed physical
therapy. Evidence indicates that Ms. Laporte attempted
physical therapy. At times she did not attend, because her
insurance company did not cover certain care providers. Ms.
Laporte testified that at other times, the pain was too great. In
September of 2000, Dr. O’Brien examined Ms. Laporte and
determined that her femur had not properly healed. He referred
Ms. Laporte to an orthopedic surgeon, Dr. Cole, who
determined that Ms. Laporte’s problem resulted from broken
surgical hardware. Dr. Cole broke and reset the bone in
November of 2000; however, the hardware failed again, and
another surgery was performed in January of 2001.

The Department’s medical expert testified that the failure of the
femur to properly heal could have resulted despite the best
medical care. He indicated that the assertion that Ms. Laporte’s
failure to follow therapy caused the hardware failure was
speculative. He indicated that hardware failure could occur in a
“perfectly compliant patient.” Further, neither orthopedic
surgeon — Dr. O'Brien or Dr. Cole — prescribed physical
therapy. Additionally, there is no evidence to establish that
hardware failure resulted from a horseback-riding accident.

. Excessive Jury Award: The main bone of contention in
this case is the $5,000,000 award for pain and suffering. The
Department states that the amount is clearly excessive when
compared with other cases, and the award exceeded the
amount requested by Ms. Laporte’s attorney during his closing
argument at trial.

Both parties provided numerous jury award summaries from
other cases. The Department provided samples of multiple -
fracture cases where the injured party was awarded far less
than $5,000,000. The Claimant's attorney provided cases
involving partial paralysis or amputation. Neither side could
point to an identical scenario to the case at hand, and the
samples provided did not include extensive details regarding
the actual facts of each case. With regard to the amount
requested by Ms. Laporte’s attorney, the trial transcript
indicates that he recommended a minimum figure of $500,000
for past pain and suffering and $100,000 a year for life, for
future pain and suffering to the jury.
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LEGISLATIVE HISTORY:

| find that the greater weight of the evidence supports the pain
and suffering award in this case. The Claimant has
demonstrated that Ms. Laporte suffered a devastating injury,
which has left her in great pain, has significantly affected her
ability to walk, will require additional painful surgery and
recovery, and will likely result in her continued health
deterioration. Additionally, Ms. Laporte has suffered a loss to
her capacity for enjoyment of life due to her inability to maintain
her animals and to conduct children’s programs. | therefore find
that the jury properly evaluated the evidence in making its
decision, and the amount awarded is reasonable under the
circumstances.

Collateral sources: Mrs. Laporte has received $10,000 in PIP
benefits from her automobile insurer; and $25,000 from the
driver's insurance. Deductions of both of these collateral
sources should be made pursuant to section 768.76, Florida
Statutes. Medicare has been reimbursed a total of
$16,378.23. A balance of $26,135.75 remains to be paid to
Medicare, but it is unknown how much Medicare will demand
as reimbursement. Medicare benefits are not considered
collateral sources under Florida law. $100,000 was paid by Ms.
Laporte’s insurance company (USAA) for uninsured motorist
coverage. As USAA has a right to subrogation for any amount
paid by a tortfeasor, this amount is not considered a collateral
source pursuant to s. 768.76, F.S.

This bill has been filed since 2003, but has never received a
committee hearing in either chamber.'! A Special Master
hearing was conducted in 2003 by both House and Senate
Special Masters.

In 2006, HB 1159 was filed by Rep. Mayfield and died in the
Claims Committee. SB 50 (2006) was filed by Sen. Clary and
died in the Rules and Calendar committee. In anticipation of
the 2007 legislation, both parties were given the opportunity to
update the record.

The claimant reports that her muscular dystrophy has remained
stable, but her injuries are progressing to the point where her
ability to live alone is in jeopardy. In December, 2004 she
suffered a fall outside of her house and was found unconscious
in her driveway. In August of 2005, Ms. Laporte underwent
tendon transfer surgery with Dr. Cole. In 2006, Ms. Laporte fell
and broke the tendons that were previously transferred to her
damaged ankle and required another surgery. Whole Laporte
Farms was under contract in 2005, the buyer is reported to
have backed out. Ms. Laporte is left caring for several animals
and additional debt. Her home has been on the market for two
years.

' HB 1053 and SB 14 (2003); HB 829 and SB 14 (2004); SB 12 (2005).
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ATTORNEYS FEES: Claimant’s attorney has acknowledged and verified in writing
that any recovery of fees will be limited to 25% of any award
received by the claimant in this matter. There are outstanding
costs in the amount of $19,614.56. The lobbyist reports that
his fees will not exceed 6% of the award, to be paid in addition
to the 25% attorney’s fees.

RECOMMENDATIONS: | recommend that the amount of the award be reduced by
$35,000 to reflect collateral payments made to Ms. Laporte.
Based upon the findings herein, | respectfully recommend HB
189 FAVORABLY, WITH AMENDMENTS.

Respecitfully submitted,

Stephanie Birtman, House Special Master

cc:  Rep. Mayfield, House Sponsor
Senator Lawson, Senate Sponsor
Judge Bram Canter, Senate Special Master
D. Stephen Kahn, Senate General Counsel.
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1 A bill to be entitled
2 An act for the relief of Laura Laporte; providing an
3 appropriation to compensate Laura Laporte for injuries she
4 sustained as a result of the negligence of an employee of
5 the Department of Agriculture and Consumer Services;
6 authorizing specified trust fund expenditures; providing
7 an effective date.
8
9 WHEREAS, on October 9, 1999, Sandra Jackson, a grove
10 inspector for the Department of Agriculture and Consumer
11| Services, was driving a four-wheel-drive truck southward on 66th
12| Avenue in Indian River County, Florida, a straight two-lane
13 road, and
14 WHEREAS, Ms. Jackson's vehicle pulled into the path of a
15 vehicle driven northward on é66th Avenue by Laura Laporte,
16| causing the vehicles to collide nearly head-on and extensively
17| damaging both vehicles, and
18 WHEREAS, at the time of the accident, Ms. Jackson was
19| acting within the course and scope of her employment, and the
20| Department of Agriculture and Consumer Services admitted
21| liability for the negligent conduct of its employee, and
22 WHEREAS, medical records obtained during the court case
23| filed on behalf of Laura Laporte revealed that Ms. Jackson had
24| opiliates and benzodiazepines in her system at the time of the
25| accident, and
26 WHEREAS, the crash severely injured Laura Laporte's lower
27| extremities and, over the following 2 years, Ms. Laporte
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28| underwent four major orthopedic surgeries to her legs at a cost
29| in excess of $160,000, and

30 WHEREAS, notwithstanding surgical intervention, Ms. Laporte
31| remains in extensive pain, has impaired mobility, and, according
32| to her physicians, will be permanently impaired, in spite of

33| anticipated surgery, and

34 WHEREAS, the cost of future medical expenses and household
35| assistance for Ms. Laporte is anticipated to approach $500,000,
36| and

37 WHEREAS, in addition to the injuries suffered on October 9,
38| 1999, Ms. Laporte suffers from muscular dystrophy, which was

39| diagnosed when she was a teenager and which mainly affects the
40| strength of her upper extremities, and

41 WHEREAS, notwithstanding her physical limitations, before
42| the accident Ms. Laporte was very active as the owner of a

43| mobile petting zoo, operated numerous summer and after-school

44| programs for children, and spent many hours riding horses, and
45 WHEREAS, following the accident, Ms. Laporte is unable to
46| properly care for her animals and requires assistance if she

47| falls, and

48 WHEREAS, on January 10, 2002, a jury returned a verdict

49| awarding $5,582,776.82 in damages to Laura Laporte, and the

50| Department of Agriculture and Consumer Services moved for a

51 remittitur, claiming that the damage award was excessive, and
52 WHEREAS, the trial judge affirmed the jury's decision, and
53| a final judgment in the amount of $5,600,647.81, representing
54| the amount of the verdict plus taxable costs, was signed by the

55 court on May 13, 2002, and
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56 WHEREAS, the Department of Agriculture and Consumer

57| Services has paid $100,000 pursuant to its obligation under
58 section 768.28, Florida Statutes, leaving a remaining excess
59 judgment amount of $5,500,647.81, NOW, THEREFORE,

60
61{ Be It Enacted by the Legislature of the State of Florida:
62
63 Section 1. The facts stated in the preamble to this act

64 are found and declared to be true.

65 Section 2. The total sum of $4,000,000 is appropriated to

66| the Department of Agriculture and Consumer Services as follows:

67 (1) Two million dollars from the General Revenue Fund; and

68 (2) Two million dollars from the Incidental Trust Fund

69| within the Department of Agriculture and Consumer Services

70

71| for the relief of Laura Laporte for injuries and damages

72 sustained.

73 Section 3. Notwithstanding any statutory limitation on the

74| use of money in the trust fund from which money is appropriated

75| by this act, expenditures from that trust fund are hereby

76{ authorized during the 2007-2008 fiscal year as provided by this

77 act.

78 Section 4. The Chief Financial Officer is directed to draw

79 a warrant in favor of Laura Laporte in the sum of $4,000,000

80| upon funds of the Department of Agriculture and Consumer

81| Services, and the Chief Financial Officer is directed to pay the

82| same out of such funds in the State Treasury.

83 Section 5. This act shall take effect upon becoming a law.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No.

Bill No. CS/HB 189

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED (/N
ADOPTED W/O OBJECTION (/)
FAILED TO ADOPT (/)
WITHDRAWN __(Y/N)
OTHER

Council/Committee hearing bill: Policy & Budget Council
Representative Mayfield offered the following:

Amendment (with directory and title amendments)

Between lines 82 and 83 insert:

Section 5. This award is intended to provide the sole

compensation for any and present and future claims arising out

of the factual situation in connection with the injury to Laura

Laporte. Not more than 25% of the award may be paid by the

claimant for attorney’s fees, lobbying fees, costs or other

similar expenses.

Remove line 6 and insert:
authorizing specified trust fund expenditures; providing

for a limitation on payment of fees and costs; providing

000000
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 359 Motor Vehicle Financial Responsibility
SPONSOR(S): Economic Expansion & Infrastructure; Kriseman & others
TIED BILLS: IDEN./SIM. BILLS: SB 846
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Committee on Infrastructure 8Y,0N Owen Miller
2) Economic Expansion & Infrastructure Council 14Y, 0N, As CS Owen Tinker
3) Policy & Budget Council Martin _W Hansen WIMA
/)
4 7
9)
SUMMARY ANALYSIS

Under Florida law, motorists are required to purchase personal injury protection (PIP) and property damage
(PD) liability coverages. The no-fault coverage, referred to as PIP, provides $10,000 of coverage. Current law
also requires vehicle owners to obtain $10,000 in PD liability coverage which pays for the physical damage
expenses caused by the insured to third parties in the accident. Additionally, under Florida’s Financial
Responsibility law, motorists must provide proof of ability to pay monetary damages for bodily injury (BI) and
PD liability after motor vehicle accidents or serious traffic violations.

HB 359 creates s. 324.023, F.S., to increase the limits of PIP and PD insurance and require purchase of Bl
insurance for anyone who has been convicted, after October 1, 2007, of s. 316.193, F.S., which address
driving under the influence (DUI), in the amounts of $100,000/$300,000/$50,000 and provides the option of
posting a bond or furnishing a certificate of deposit in an amount no less than $350,000. Such higher limits
must be carried for a period of three years. If the person has not been convicted of a DUI or a felony traffic
offense during the three year period, they are allowed to return to the standard coverage limits.

The bill requires those directed to maintain the higher insurance limits to keep proper proof of the insurance in
his or her possession at all times. Violation of this provision is a nonmoving traffic violation. If the violator
provides the necessary proof before the court date the fine and court appearance may be waived. Failure to
furnish proof results in suspension of the registration and driver’s license of the person.

The bill requires tax collector employees to verify that Bl insurance has been purchased by a person required
to do so under s. 324.023, F.S., at the time the person applies for a vehicle registration or registration renewal.

The bill increases the reinstatement fee of a driver’s license from $15 (s. 324.071, F.S.) to the limits under the
no-fault law, which are $150 for a first reinstatement, $250 for a second reinstatement, or $500 for each
subsequent reinstatement during the three years following the first reinstatement.

The Department of Highway Safety and Motor Vehicles’ (Department) estimates a nonrecurring impact of
$110,000 to re-program computer systems and a recurring impact of $18,450 annually for postage for notices.
They also estimate an increase of $2.3 million in fee revenues for the first year, with recurring revenues of $3
million for all subsequent years. The agency is able to absorb the up-front costs of the computer programming
and will be able to offset those costs with the additional fee revenue that is received in the first year. However,
there is no provision made for any increased budget authority that may be needed by the department to spend
the additional revenues.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0359d.PBC.doc
DATE: 4/18/2007



There may be additional fines for state and local governments based on additional citations issued for failure to
provide adequate proof of insurance.

The bill is effective upon becoming law.
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FULL ANALYSIS

Il. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government: The Department is provided additional authority to require DUI offenders
to carry increased liability insurance limits for a minimum period of three years.

Promote Personal Responsibility: Those convicted of DUI are required to carry increased liability
insurance limits for a minimum period of three years. Such increased coverage would be available to
pay expenses related to personal injury or property damage caused by the DUI offender in the future.

B. EFFECT OF PROPOSED CHANGES:
Present Situation:

Under Florida law, motorists are required to purchase personal injury protection (PIP) and property
damage (PD) liability coverages. The no-fault coverage, referred to as PIP, provides $10,000 of
coverage. Current law also requires vehicle owners to obtain $10,000 in PD liability coverage which
pays for the physical damage expenses caused by the insured to third parties in the accident.
Additionally, under Florida’s Financial Responsibility law, motorists must provide proof of ability to pay
monetary damages for bodily injury (Bl) and PD liability after motor vehicle accidents or serious traffic
violations. They are required to have evidence of such coverage in a form prescribed by the
Department and maintain such limits for three years. The form used by the Department is called the
SR-22 and is provided by the insurance carriers, with a requirement for the carrier to notify the
Department immediately upon cancellation.

According to s. 324.021(9)(b)1., F.S., a person who leases a motor vehicle for one year or longer, is
required to obtain insurance containing limits not less than $100,000/$300,000 Bl liability and $50,000
PD liability.

The current financial responsibility reinstatement fee per s. 324.071, F.S., is $15 which is deposited into
the Department’s Highway Safety Operating Trust Fund.

Proposed Changes:

HB 359 creates s. 324.023, F.S., and requires two separate limits of liability insurance, depending on
the type of offense. The current law with limits of $10,000/$20,000/$10,000 will continue to apply to
motorists who are involved in serious traffic violations. The bill will increase the limits to
$100,000/$300,000/$50,000 whenever a revocation is applied on a person’s driver’s license for a
violation of s. 316.193, F.S., which addresses DUI. More specifically, the person must establish and
maintain the ability to respond in damages for liability on account of accidents arising out of the use of a
motor vehicle in the amount of $100,000 because of bodily injury to, or death of, one person in any one
crash and, subject to such limits for one person, in the amount of $300,000 because of bodily injury to,
or death of, two or more persons in any one crash and in the amount of $50,000 because of property
damage in any one crash.

The bill indicates that the revised higher limits apply to any owner or operator who has been found
guilty of a charge of DUI after October 1, 2007. The Department estimates that there are 45,000 new
DUI convictions each year. Such higher limits must be carried for a minimum of three years. If the
person is not convicted of a DU! or a felony traffic offense during the three year period, they may return
to the standard coverage requirements.

STORAGE NAME: h0359d.PBC.doc PAGE: 3
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The bill amends s. 316.646, F.S., to require law enforcement officers to verify proof of insurance and to
verify that the driver carries the right type of coverage based on the violations the person may have
committed. Violation of this provision is a nonmoving traffic violation. If the violator provides the
necessary proof before the court date, the fine and court appearance may be waived. Failure to furnish
proof results in suspension of the registration and driver’s license of the person. Currently, the details
required to enforce this provision are not available to the officer at road side, according to the
Department. It will require programming changes to their computer system to make the information
available.

The bill amends s. 320.02, F.S., to require tax collector employees to verify that Bl insurance has been
purchased by a person required to do so under s. 324.023, F.S., at the time the person applies for a
vehicle registration or registration renewal.

The bill amends s. 627.733, F.S., to increase the driver’s license reinstatement fee for violation of s.
324.023, F.S., to the limits found under the no-fault law, which are $150 for a first reinstatement of a

driver’s license, $250 for a second reinstatement, or $500 for each subsequent reinstatement during
the three years following the first reinstatement.

SECTION DIRECTORY:

Section 1. Creates s. 324.023, F.S., requiring proof of increased financial responsibility for bodily injury
or death caused by owners or operators found guilty of a DUI offense.

Section 2. Amends s. 316.646, F.S., with a conforming a provision.
Section 3. Amends s. 320.02, F.S., with a conforming a provision.

Section 4. Amends s. 627.733, F.S., providing an additional cross-reference concerning motor vehicle
security following motor vehicle license or registration suspension.

Section 5. Provides an effective date of upon becoming law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

Amt. Year1 Amt Year2 Amt Year3
FY 2007-08 FY 2008-09 FY 2009-10

Highway Safety Operating TF

Financial Responsibility Reinstatement Fee: $2.278,200 $3,037,500 $3,037,500
TOTAL: $2,278,200 $3,037,500 $3,037,500

SEE FISCAL COMMENTS.

2. Expenditures:
Highway Safety Operating TF

Contracted Programming (DDL): $90,000 $0 $0

Contracted Programming (DMV): $20,000 $0 $0

Postage: $18,450 $18,450 $18.450
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TOTAL: $128,450 $18,450 $18,450

SEE FISCAL COMMENTS.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill may generate additional fine revenues for local governments based on additional citations
issued for failure to provide adequate proof of insurance. The amount of which is indeterminate.
2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill applies to any owner or operator who has been found guilty of a DUI offense. This population
will be required to carry motor vehicle insurance at the increased rate of $100,000/$300,000/$50,000.
According to the Department, there are approximately 45,000 new DUI convictions each year. Each
person convicted of a DUI would be required to carry the increased limits for a minimum period of three
years.

The Department provided sample quotes for motor vehicle operators of different genders and age who
could be affected by the bill. These quotes are estimates based on the increased limits found in HB
359. No discounts other than a SRS Airbag are provided. No multi-car or home-owner’s discounts are
provided. All quotes are for a 6-month period and are based on a 1997 Ford Taurus vehicle.

Gender Age County Quote w/ one DUl | Quote w/ two DUIs
Male 21 Miami-Dade $1,639.23 $1,895.71
Female 35 Lake $870.62 $1,020.04
Male 70 Escambia $888.76 $1,054 .44

D. FISCAL COMMENTS:

STORAGE NAME:

DATE:

According to the Department, implementation of the bill will require 900 hours of contracted
programming modifications to the Driver License Software Information systems at a cost of $100 per
hour. In addition, 200 hours of DMV programming will be required to the Florida Real Time Vehicle
Information System to determine if increased coverage is required and if the required coverage has
been provided to the Financial Responsibility Section of the Division of Drivers License. An estimated
45,000 notices will need to be mailed to customers to notify them of the new financial responsibility
requirements, at a cost of $0.41 per piece of mail.

According to the Department, the bill may increase financial responsibility reinstatement revenues
which are deposited into the Highway Safety Operating Trust Fund. Since there are approximately
45,000 new DUI cases per year, the Department assumed that 45% of them will be non-compliant with
the new insurance requirements, resulting in 20,250 additional suspensions per year. At a
reinstatement fee of $150 each, there will be an estimated increase in revenue of $3,037,500 each
year. However, because the bill will not be implemented until October 1, 2007, it is estimated that only
15,188 suspension cases will occur. This will provide for revenues of $2,278,200 in the first fiscal year.

In summary, the Department of Highway Safety and Motor Vehicles’ (Department) estimates a
nonrecurring impact of $110,000 to re-program computer systems and a recurring impact of $18,450
annually for postage for notices. They also estimate an increase of $2.3 million in fee revenues for the
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first year, with recurring revenues of $3 million for all subsequent years. The agency is able to absorb
the up-front costs of the computer programming and will be able to offset those costs with the additional
fee revenue that is received in the first year. However, there is no provision made for any increased
budget authority that may be needed by the department to spend the additional revenues.

The bill may also generate additional fines for state and local governments based on additional
citations issued for failure to provide adequate proof of insurance. The amount of which is
indeterminate.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable because the bill does not appear to: require counties or cities to spend funds or take
action requiring the expenditure of funds; reduce the authority that cities or counties have to raise
revenues in the aggregate; or reduce the percentage of a state tax shared with cities or counties.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.
D. STATEMENT OF THE SPONSOR

This bill simply raises the amount of financial responsibility required for persons guilty of DUI or other
serious traffic offenses.

Under current law, someone who has committed a DUI or other serious offense, like vehicular
manslaughter, is only required to carry bodily injury (BI) liability insurance of $10,000 per person and
$20,000 per incident. (A “10/20” insurance policy). This amount has not changed since the 1970s.
These limits are extremely low in light of today’s medical costs which would be incurred in the event a
serious accident occurred.

My bill will raise the minimum amount of Bl required of DUI offenders to $100,000 per person, $300,000
per incident, plus $50,000 for property damage. (A “100/300/50” insurance policy.) These are the
same limits required by car leasing companies if you lease a car instead of purchasing a car.

It is reasonable to expect that someone who has been convicted of a DUI may drive under the influence
again. As such, it is reasonable to require a DUI offender to be completely financially responsible to
other drivers if the DUI offender is to continue to enjoy the privilege of driving on our Florida highways.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES

On March 20, 2007, this bill was considered by the Committee on Infrastructure. An amendment was
adopted which deleted the retroactive provision of the bill and limited the increased financial
responsibility requirements to only those convicted of DUI (s. 316.193, F.S.). The bill was reported
favorably with one amendment.
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On April 4, 2007, this bill was considered by the Economic Expansion and Infrastructure Council. An
amendment was adopted which specified that the higher limits must be carried for a minimum of three
years and allowed for the owner/operator to be exempt from the higher limits if that person has not
been convicted of a DUI or felony traffic offense during the three year period. The bill was reported

favorably as a council substitute.
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CS/HB 359 2007

1 A bill to be entitled

2 An act relating to motor vehicle financial responsibility;

3 creating s. 324.023, F.S.; requiring proof of increased

4 financial responsibility for bodily injury or death caused

5 by owners or operators found guilty of a DUI offense or

6 who had a license or driving privilege revoked or

7 suspended under a specified provision; providing an

8 exemption if specified conditions are met; amending ss.

9 316.646 and 320.02, F.S.; conforming provisions; amending
10 s. 627.733, F.S.; providing an additional cross-reference
11 concerning motor vehicle security following motor vehicle
12 license or registration suspension; providing an effective
13 date.

14

15| Be It Enacted by the Legislature of the State of Florida:

16

17 Section 1. Section 324.023, Florida Statutes, is created
18 to read:

19 324.023 Financial responsibility for bodily injury or

20| death.--In addition to any other financial responsibility

21| required by law, every owner or operator of a motor vehicle that
22 is required to be registered in this state, or that is located
23| within this state, and who has been convicted of a charge of

24| driving under the influence under s. 316.193 after October 1,

25 2007, shall, by one of the methods established in s. 324.031(1),
26 (2), or (3), establish and maintain the ability to respond in

27| damages for liability on account of accidents arising out of the
28 use of a motor vehicle in the amount of $100,000 because of
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29| bodily injury to, or death of, one person in any one crash and,

30 subject to such limits for one person, in the amount of $300,000

31| because of bodily injury to, or death of, two or more persons in

32| any one crash and in the amount of $50,000 because of property

33| damage in any one crash. If the owner or operator chooses to

34| establish and maintain such ability by posting a bond or

35| furnishing a certificate of deposit pursuant to s. 324.031(2) or

36 (3), such bond or certificate of deposit must be in an amount

37| not less than $350,000. Such higher limits must be carried for a

38| minimum period of 3 vears. If the owner or operator has not been

39| convicted of driving under the influence or a felony traffic

40| offense for a period of 3 years from the date of reinstatement

41| of driving privileges for a violation of s. 316.193, the owner

42| or operator shall be exempt from this section.

43 Section 2. Subsections (1) and (3) of section 316.646,
44| Florida Statutes, are amended to read:

45 316.646 Security required; proof of security and display
46 thereof; dismissal of cases.--

47 (1) Any person required by s. 324.023 to maintain

48| liability security for bodily injury or death or any person

49| required by s. 627.733 to maintain personal injury protection

50| security on a motor vehicle shall have in his or her immediate
51| possession at all times while operating such motor vehicle

52| proper proof of maintenance of the required security reguired—by
53| s—627-733. Such proof shall be either a uniform proof-of-

54| insurance card in a form prescribed by the department, a valid

55| insurance poclicy, an insurance policy binder, a certificate of
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56| insurance, or such other proof as may be prescribed by the

57| department.

58 (3) Any person who violates this section commits 4s—euidey
59| ef a nonmoving traffic infraction subject to the penalty

60| provided in chapter 318 and shall be required to furnish proof
61| of security as provided in this section. If any person charged
62| with a violation of this section fails to furnish proof, at or
63| Dbefore the scheduled court appearance date, that security was in
64| effect at the time of the violation, the court may immediately
65| suspend the registration and driver's license of such person.

66| Such license and registration may only be reinstated as provided
67 in s. 627.733.

68 Section 3. Paragraphs (a) and (b) of subsection (5) of

69| section 320.02, Florida Statutes, are amended to read:

70 320.02 Registration required; application for

71| registration; forms.--

72 (5) (a) Proof that personal injury protection benefits have
73| been purchased when required under s. 627.733, that property

74| damage liability coverage has been purchased as required under

75| s. 324.022, that bodily injury or death coverage has been

76| purchased if required under s. 324.023, and that combined bodily

77| 1liability insurance and property damage liability insurance have
78| been purchased when required under s. 627.7415 shall be provided
79| in the manner prescribed by law by the applicant at the time of
80| application for registration of any motor vehicle owned as

81| defined in s. 627.732. The issuing agent shall refuse to issue
82| registration if such proof of purchase is not provided. Insurers

83| shall furnish uniform proof-of-purchase cards in a form
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84| prescribed by the department and shall include the name of the
85| insured's insurance company, the coverage identification number,
86| the make, year, and vehicle identification number of the vehicle
87| insured. The card shall contain a statement notifying the

88| applicant of the penalty specified in s. 316.646(4). The card or
89| insurance policy, insurance policy binder, or certificate of

90| insurance or a photocopy of any of these; an affidavit

91| containing the name of the insured's insurance company, the

92| insured's policy number, and the make and year of the vehicle

93 insured; or such other proof as may be prescribed by the

94| department shall constitute sufficient proof of purchase. If an
95| affidavit is provided as proof, it shall be in substantially the

961 following form:

97
98| Under penalty of perjury, I (Name of insured) do hereby
99| certify that I have (Personal Injury Protection, Property

100| Damage Liability, and, when required, Bodily Injury Liability)

101 Insurance currently in effect with (Name of insurance
102 company) under (policy number) covering (make, year, and
103| wvehicle identification number of wvehicle) . (Signature of

104| Insured)
105
106| Such affidavit shall include the following warning:
107
108 WARNING: GIVING FALSE INFORMATION IN ORDER TO OBTAIN A VEHICLE
109 REGISTRATION CERTIFICATE IS A CRIMINAL OFFENSE UNDER FLORIDA
110 LAW. ANYONE GIVING FALSE INFORMATION ON THIS AFFIDAVIT IS

111 SUBJECT TO PROSECUTION.
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112
113| When an application is made through a licensed motor vehicle

114| dealer as required in s. 319.23, the original or a photostatic
115| copy of such card, insurance policy, insurance policy binder, or
116| certificate of insurance or the original affidavit from the

117 insured shall be forwarded by the dealer to the tax collector of
118 the county or the Department of Highway Safety and Motor

119} Vehicles for processing. By executing the aforesaid affidavit,
120{ no licensed motor vehicle dealer will be liable in damages for
121| any inadequacy, insufficiency, or falsification of any statement
122| contained therein. A card shall also indicate the existence of
123| any bodily injury liability insurance voluntarily purchased.

124 (b) When an operator who owns a motor vehicle is subject
125| to the financial responsibility requirements of chapter 324,

126 including ss. 8= 324.022 and 324.023, such operator shall

127| provide proof of compliance with such financial responsibility
128| requirements at the time of registration of any such motor

129| vehicle by one of the methods constituting sufficient proof of
130| purchase under paragraph (a). The issuing agent shall refuse to
131| register a motor vehicle if such proof of purchase is not

132| provided or if one of the other methods of proving financial
133| responsibility as set forth in s. 324.031 is not met.

134 Section 4. Subsection (7) of section 627.733, Florida
135 Statutes, is amended to read:

136 627.733 Required security.--

137 (7) Any operator or owner whose driver's license or

138| registration has been suspended pursuant to this section or s.

139| 316.646 may effect its reinstatement upon compliance with the
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140| requirements of this section and upon payment to the Department
141| of Highway Safety and Motor Vehicles of a nonrefundable

142| reinstatement fee of $150 for the first reinstatement. Such

143| reinstatement fee shall be $250 for the second reinstatement and
144 $500 for each subsequent reinstatement during the 3 years

145| following the first reinstatement. Any person reinstating her or
146| his insurance under this subsection must also secure

147| noncancelable coverage as described in ss. 324.021(8) and s~

148| 627.7275(2) and present to the appropriate person proof that the
149 coverage is in force on a form promulgated by the Department of
150 Highway Safety and Motor Vehicles, such proof to be maintained
151| for 2 years. If the person does not have a second reinstatement
152| within 3 years after her or his initial reinstatement, the

153| reinstatement fee shall be $150 for the first reinstatement

154 after that 3-year period. In the event that a person's license
155| and registration are suspended pursuant to this section or s.
156| 316.646, only one reinstatement fee shall be paid to reinstate
157| the license and the registration. All fees shall be collected by
158| the Department of Highway Safety and Motor Vehicles at the time
159| of reinstatement. The Department of Highway Safety and Motor

160] Vehicles shall issue proper receipts for such fees and shall

161| promptly deposit those fees in the Highway Safety Operating

162| Trust Fund. One-third of the fee collected under this subsection
163 shall be distributed from the Highway Safety Operating Trust

164| Fund to the local government entity or state agency which

165| employed the law enforcement officer who seizes a license plate

166| pursuant to s. 324.201. Such funds may be used by the local

167| government entity or state agency for any authorized purpose.
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168 Section 5. This act shall take effect upon becoming a law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 397 Caregivers for Adults
SPONSOR(S): Healthcare Council and Anderson and others
TIED BILLS: IDEN./SIM. BILLS: SB 434

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Committee on Healthy Seniors 8Y,0ON Walsh Schoolfield
2) Healthcare Council 13Y,0N, As CS Schoolfield Gormley
3) Policy & Budget Council Leznoff Hansen Wl//‘
4)
5)

SUMMARY ANALYSIS

Committee Substitute for House Bill 397 would allow the Department of Elderly Affairs (DOEA) to establish a
pilot program to train persons to act as companions and provide personal assistance to frail adults age 60 or
older. The pilot program would be established for a period no longer than three years in Pasco or Pinellas
County, or both. The bill requires the DOEA to submit a report to the President of the Senate and the Speaker

of the House of Representatives by January 1, 2010 if the pilot program is established.

The CS appropriates $75,000 of non-recurring general revenue to the DOEA to fund the pilot program.

The effective date of this CS is July 1, 2007.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0397d.PBC.doc
DATE: 4/18/2007



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Promote Personal Responsibility — The CS establishes a pilot program to train persons to provide
care and assistance to frail adults age 60 and older.

B. EFFECT OF PROPOSED CHANGES:
Background

Caregiving

About 10.1 million people over the age of 18 in the U.S.—nearly 4 percent of the population—need
another person 's assistance to carry out activities such as bathing, feeding, cleaning, or grocery
shopping.' Within this group, nearly 80 percent of care recipients are 50 and older, and the average
age of care recipients 50 and older in the U. S is 75.2 Most care recipients (79 percent) who need long-
term care live at home or in the community,® and those individuals living in nursing homes and other
|nst|tut|onal settings could potentially live in the community if appropriate, affordable support was
available.*

Although family members and friends provide most of the needed assistance for people in home and
community-based settings, home care workers, personal assistants, direct support professionals and
other direct-care workers are a critical resource for many. Individuals and families rely on these
workers to provide them with comfort, companionship, and care in an atmosphere that preserves their
dignity and well-being. Such workers are already in short supply in many regions and demand is
expected to grow rapidly, due to a combination of consumer demand and changes in public policy.

Federal funds allocated for health care training are typically reserved for the development of various
medical professionals (doctors, nurses, etc.). Consequently, there are limited resources available to
address the training needs of paraprofessional caregivers who work in community settings.

Effect of Proposed Legislation

CS for HB 397 would aliow DOEA to establish a pilot program to train persons to act as companions
and provide personal assistance to frail adults age 60 or older. The pilot may begin in Fiscal Year
2007-2008 and cannot exceed three years.

The CS specifies that the purposes of the pilot are to:
¢ Meet the demand for in-home companion care and assistance service providers to prevent
costly and premature institutional placements
e Act as a direct referral service for DOEA

The CS requires that if DOEA establishes the pilot program, it must provide a report to the Speaker of
the House and the President of the Senate by January 1, 2010. The report must include the status of

' McNeil, Jack. 2001. Americans with disabilities: Household economic studies. Washington, DC: US Department of Commerce,
Economlcs and Statistics Administration, US Census Bureau.

2 Caregiving in the U.S., 2004, National Alliance for Caregiving and AARP, available at
http /iwww.aarp.org/research/reference/publicopinions/aresearch-import-853.html.

® Long-term Care Users Range in Age and Most Do Not Live in Nursing Homes: Research Alert, 2000, Agency for Healthcare Research
and Quality, available, in part, at http://www.ahcpr.gov/research/nov00/1100RA19.htm.

Understandlng Medicaid Home and Community Services: A Primer, 2000, U.S. Department of Health and Human Services. Available
at http://aspe.hhs.gov/daltcp/reports/primer.pdf.
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the pilot; the number of persons who have been trained to provide community-based care for frail adults
age 60 or older; the number of those frail adults served; and recommendations for further legislation,
including whether the pilot program should be replicated statewide.

The CS appropriates $75,000 in non-recurring general revenue funds to the Department of Elderly
Affairs to fund the pilot.

The effective date of the CS is July 1, 2007.

SECTION DIRECTORY:

Section 1: Creates an unnumbered section of Florida Statutes allowing DOEA to establish a pilot
program to train persons to serve frail adults; providing purposes of the pilot; requiring that DOEA
report to the Legislature if the pilot program is established.

Section 2: Provides an appropriation.

Section 3: Provides that the act is effective July 1, 2007.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The CS establishes a pilot program to train and employ persons to provide care and assistance to frail
adults age 60 and older. |t affords opportunities to those persons to become employed in jobs serving
elders in their own homes and communities.

FISCAL COMMENTS:

The CS appropriates $75,000 in non-recurring general revenue funds to the Department of Elderly
Affairs to fund the pilot.
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lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This CS does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipaiities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

D. STATEMENT OF THE SPONSOR:

This CS will result in the provision of additional in-home care services to Florida’s seniors, who are the
fastest growing segment of our population. This will make it possible for them to remain in the comfort
of their own homes and prevent costly premature institutional placement.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES

At its March 6, 2007, meeting, the Committee on Healthy Seniors adopted three amendments to HB 397 as
filed. The amendments:

¢ Locate the proposed pilot program in Pasco or Pinellas County or both.
e Appropriate $100,000 from General Revenue to fund the pilot.
¢ Delete reference to the Senior Community Service Employment Program.

The Committee reported the bill favorably with three amendments.

At its April 4, 2007, meeting the Healthcare Council adopted a strike all amendment to the bill as reported by
the Healthy Seniors Committee. The strike all:

¢ Locates the proposed pilot program in Pasco or Pinellas County or both.
Deletes references to economically-disadvantaged workers over age 55.
Deletes references to the Senior Community Service Employment Program.
Deletes certain purposes of the pilot.

Appropriates $75,000 of general revenue to DOEA to fund the pilot.

The bill was reported favorably as a Council Substitute.

This analysis is drafted to the Council Substitute.
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1 A bill to be entitled
2 An act relating to caregivers for adults; authorizing the
3 Department of Elderly Affairs to create a pilot program in
4 specified counties to train persons to act as companions
5 and provide certain services to frail adults in the
6 community; specifying additional purposes of the pilot
7 program; requiring an evaluation and report to the
8 Legislature; providing an appropriation; providing an
9 effective date.
10

11| Be It Enacted by the Legislature of the State of Florida:
12
13 Section 1. (1) Beginning in the 2007-2008 fiscal year and

14 for a period of no longer than 3 years, the Department of

15| Elderly Affairs may establish a pilot program in Pasco County or

16 Pinellas County, or both, to train persons to act as companions

17| and provide personal assistance to frail adults 60 years of age

18| or older in the community. The purposes of the pilot program are

19 to:

20 (a) Assist in meeting the growing demand for in-home

21| companion care services and personal care services and

22| preventing costly and premature institutional placements; and

23 (b) Act as a direct referral service for the Department of

24| Elderly Affairs.

25 (2) By January 1, 2010, if the pilot program is

26| established, the Department of Elderly Affairs shall submit a

27| report to the President of the Senate and the Speaker of the

28| House of Representatives which includes the status of the
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29| implementation of the program, the number of persons who have
30| been trained to provide community-based care for frail adults 60
31| years of age or older who live in the community, the number of
32| frail adults 60 years of age or older who have received such
33 services, and recommendations for further legislation, including
34| a recommendation regarding extending the pilot program
35| throughout the state.
36 Section 2. The sum of $75,000 in nonrecurring revenue is
37| appropriated from the General Revenue Fund to the Department of
38| Elderly Affairs for fiscal year 2007-2008 to implement the
39| provisions of this act.
40 Section 3. This act shall take effect July 1, 2007.
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BILL #: HB 521 Florida Retirement System
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SUMMARY ANALYSIS

Current law provides a definition of compensation for purposes of calculating the retirement benefit for a
member of the Florida Retirement System (FRS). This bill expands the definition of “compensation” for
firefighters, paramedics, and emergency medical technicians. It allows any salary supplement received by a
firefighter, paramedic, or emergency medical technician to be considered compensation for retirement
purposes if the said compensation is for employer-approved educational training or for other additional job-
related duties and responsibilities.

The nature and amount of these payments are not expected to be sufficient to require a specific increase in the
Special Risk Class employer contribution rate to fund this proposal. However, the bill could create an actuarial
liability to the FRS. The fiscal impact, if any, will become evident in future FRS valuations and may affect
future employer contribution rates for the Special Risk Class.

The bill has an effective date of July 1, 2007.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
This bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Florida Retirement System

Chapter 121, F.S., is the Florida Retirement System Act and it governs the Florida Retirement System
(FRS). The FRS is administered by the secretary of the Department of Management Services through
the Division of Retirement.’

The FRS is the primary retirement plan for employees of state and county government agencies,
district school boards, community colleges, and universities. The FRS also serves as the retirement
plan for participating employees of the 158 cities and 192 independent special districts that have
elected to join the system.?

The FRS offers a defined benefit plan that provides retirement, disability, and death benefits for over:
600,000 active members, 252,000 retirees and surviving beneficiaries, and 31,000 Deferred Retirement
Option Program participants.® Members of the FRS belong to one of five membership classes:

1. Regular Class* 583,213 members  87.73% of membership
2. Special Risk Class® 72,078 members 10.84% of membership
3. Special Risk Administrative Support Class® 74 members 0.01% of membership
4. Elected Officers’ Class’ 2,195 members 0.33% of membership
5. Senior Management Service Class® 7,259 members 1.09% of membership®

Each class is funded separately through an employer contribution of a percentage of the gross
compensation of the member based on the costs attributable to members of that class and as provided
in chapter 121, F.S."°

Special Risk Class

The Special Risk Class of the FRS was created to recognize that certain employees, because of the
nature of the work they perform,"" may need to retire at an earlier age with less service than other types
of employees. As such, members of the Special Risk Class can retire at age 55 or with 25 years of
creditable service.'> Members of the Special Risk Class also earn a higher normal retirement benefit of

! Section 121.025, F.S.
z FL. Dept. of Mgmt. Svcs., Flonda Division of Retirement Main Page (visited Feb. 12, 2007) <www.frs.state.fl.us>
d

* Section 121.021(12), F.S.

® Section 121.0515, F .S.

® Section 121.0515(7), F.S.

” Section 121.052, F.S.

® Section 121.055, F.S.

° Department of Management Services HB 521 (2007) Substantive Bill Analysis at 3. [hereafter referred to as DMS Analysis] (on file at
dept. and the Committee on State Affairs)

10 See, e.g., s. 121.055(3)(a)1., F.S.

"' Section 125.0515(1), F.S. (work that is physically demanding or arduous, or work that requires extraordinary agility and mental
acuity)

12 Section 121.021(29), F.S., defines normal retirement date, which contrasts with members of the Regular Class who can retire at age
62 or with 30 years of creditable service.
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three percent of the member’s average final compensation.'® These increased benefits are funded
through higher employer contribution rates: 19.76 percent of gross compensation, effective July 1,
2006, and 21.96 percent, effective July 1, 2007."

Special Risk Class membership includes: law enforcement officers, correctional officers, and
firefighters;'® emergency medical technicians and paramedics;'® community-based correctional
probation officers;'’ certain employees of correctional or forensic facilities or institutions;'® youth
custody officers;'® and employees of a law enforcement agency or a medical examiner’s office who are
employed in a forensic discipline.”

Retirement Benefit Calculation

The amount of benefits a retired member receives is based on three key factors: (1) years of service,
(2) accrual rate (which is three percent for members of the Special Risk Class), and (3) the member’s
Average Final Compensation.?' “Average Final Compensation” (AFC) is defined as the average of the
five hig?est fiscal years of compensation for creditable service prior to retirement, termination, or
death.

Relevant to the definition of AFC is the definition of “compensation”: the monthly salary a member is
paid by his or her employer for work performed arising from that employment.?® Compensation also
includes overtime payments, accumulated annual leave payments, amounts withheld for tax sheltered
annuities, deferred compensation programs, or any other type of salary reduction plan authorized under
the Internal Revenue Code, and payments made in lieu of a permanent increase in the base rate of
pay.** Bonuses, however, are specifically excluded from the definitions of compensation and AFC %

Proposed Changes

This bill expands the definition of compensation as it applies to firefighters, paramedics, and
emergency medical technicians. It allows salary supplements received by a firefighter, paramedic, or
emergency medical technician to be considered compensation, for retirement purposes, when said
compensation is for employer-approved educational training or for other additional job-related duties
and responsibilities.

13 Section 121.091(1)(a)2.h., F.S. (compared with 1.60 percent to 1.68 percent for Regular Class members).

' Section 121.71(3), F.S. (compared with 8.69 percent, effective July 1, 2006, and 9.55 percent effective July 1, 2007, for Regular
Class members).

'* Ch. 78-308, L.O.F.; codified as s. 121.0515, F.S.

' Ch. 99-392, L.O.F,, 5. 23.

'7Ch. 2000-169, L.O.F., s. 29.

"® Jd. (The following employees must spend at least 75 percent of their time performing duties which involve contact with patients or
inmates to qualify for the Special Risk Class: dietician; public health nutrition consultant; psychological specialist; psychologist;
senior psychologist; regional mental health consultant; psychological services director-DRC; pharmacist; certain senior pharmacists;
dentist; senior dentist; registered nurse; senior registered nurse; registered nurse specialist; clinical associate; advanced registered
nurse practitioner; advanced registered nurse practitioner specialist; registered nurse supervisor; senior registered nurse supervisor;
registered nursing consultant; quality management program supervisor; executive nursing director; speech and hearing therapist; and
pharmacy manager)

' Ch. 2001-125, L.O.F., s. 43.

0 Ch. 2005-167, L.O.F., s. 1; codified as s. 121.0515(2)(h), F.S. (The member’s primary duties and responsibilities must include the
collection, examination, preservation, documentation, preparation, or analysis of physical evidence or testimony, or both, or the
member must be the direct supervisor, quality management supervisor, or command officer of one or more individuals with such
responsibility; the forensic discipline must be recognized by the International Association for Identification and the member must
q1ualify for active membership in the International Association for Identification).

! Section 121.091(1), F.S.

%2 Section 121.021(24), F.S.

Zj Section 121.021(22), F.S.

2
Id.
% See ss. 121.021(22)(b)2. and (24)(b)4, F.S.
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This expansion of the definition for compensation may likely result in a higher AFC, which would result
in a higher retirement benefit for firefighters, paramedics, and emergency medical technicians who are
compensated for such training or other additional job-related duties and responsibilities.

The Department of Management Services identified approximately 128 employers with approximately
10,950 employees that could be impacted by this bill. It is unknown how many agencies currently pay
these types of supplemental payments, how many employees receive them, or the amount of such
payments.®

C. SECTION DIRECTORY:
Section 1 amends s. 121.021, F.S., to revise the definition of “compensation.”

Section 2 provides a declaration of important state interest.
Section 3 provides an effective date of July 1, 2007.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
Unknown, but insignificant. See fiscal comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
Unknown, but insignificant. See fiscal comments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
This bill does not appear to have a direct economic impact on the private sector.

D. FISCAL COMMENTS:

The Department of Management Services evaluated the fiscal impact of the bill and offered the
following summation:

Under current law, the supplemental payments covered by this bill are not reported to the
Division of Retirement, so the employer contribution portion of the cost impact cannot be directly
determined from our records. Also, the language does not require employers to create new
programs for these payments, only to report these payments as compensation [to] the FRS if
they exist on or after July 1, 2007. Each impacted employer would pay an additional 20.92% of
such payments to cover the contributions for the FRS benefit, PEORP administration fee, and

% DMS Analysis at 2.
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the HIS.?’ We identified approximately 128 employers with at minimum of 10,950 employees
who could have additional compensation reported to the FRS under HB 521.%

The Department of Management Services also provided the following fiscal note from the enrolled
actuary:

Allowing nonrecurring payments to be treated as compensation that may be recognized in the
calculation of retirement benefits®® could lead to artificially inflated benefits. If benefit inflation
occurs, it would be a source of actuarial losses which could lead to an increase in normal costs
and unfunded actuarial liabilities, possibly resulting in higher contribution rates in the future for
the FRS Special Risk Class. There would be a fiscal impact resulting from HB 521, but the
nature and amount of these payments are not expected to be sufficient to require a specific
increase in the Special Risk Class employer contribution rate to fund this proposal. Future
actuarial experience studies and valuations of the FRS would reveal the impact, if any, of
covering these payments as compensation for retirement purposes and be reflected in the
contribution rate recommended by future valuations.*

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to reduce the percentage of a state tax shared with counties or
municipalities. This bill does not appear to reduce the authority that counties or municipalities have
to raise revenue.

This bill may, however, require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. Yet, the bill appears to satisfy the requirements of s. 18, art. Vi
of the State Constitution because it provides that the act fulfills an important state interest and the
expenditures are required by a law which appears to apply to all persons similarly situated, included
the state and local governments.

2. Other:

Article X, section 14 of the State Constitution provides that a governmental unit responsible for any
retirement or pension system supported wholly or partially by public pension funds may not, after
January 1, 1977, provide any increase in benefits to members or beneficiaries unless concurrent
provisions for funding the increase in benefits are made on a sound actuarial basis.*' According to
the Department of Management Services, this bill complies with these requirements.*

B. RULE-MAKING AUTHORITY:
This bill does not appear to create, modify, or eliminate any rule-making authority.

" HIS means health insurance subsidy.

28 DMS Analysis at 6.

22 If any of the salaries from the five highest fiscal years include such payments, the payments would boost the member’s initial benefit.

Id at7.

% Part VII of chapter 112, F.S., the “Florida Protection of Public Employee Retirement Benefits Act,” was adopted by the Legislature to
implement the provisions of article X, section 14 of the Florida Constitution. This law establishes minimum standards for operating and
funding public employee retirement systems and plans. This part is applicable to all units of state, county, special district, and
municipal governments participating in or operating a retirement system for public employees that is funded in whole or in party by
gublic funds.

2 DMS Analysis at 7.
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C. DRAFTING ISSUES OR OTHER COMMENTS:
Other Comments: Possible policy change

As previously discussed, the definition of compensation specifically excludes bonuses,> which are
payments made in addition to an employee’s regular or overtime salary, are usually nonrecurring, do
not increase the employee’s base rate of pay, and include no commitment for payment in a subsequent
year.34 Furthermore, a payment is considered a “bonus” if any of the following applies:
e The payment is not made according to a formal written policy that applies to all eligible

employees equally.

The payment commences later than the 11th year of employment.

The payment is not based on permanent eligibility.

The payment is made less frequently than annually.3 ]

Bonuses were originally included in the definitions of compensation and AFC. In 1984, the Legislature
excluded bonuses from the definitions of AFC.>® According to the Department of Management
Services, the Legislature enacted this change in definition based upon recommendations from the
consulting actuary and the Auditor General who sought to insure that promised benefits would be
funded on a sound actuarial basis as required by the State Constitution. By excluding bonuses from
consideration as compensation, retirement benefits would not be artificially inflated by payments at or
near retirement that are not representative of the regular salary or regular payments received over a
member's career. This way, unanticipated contribution rate increases are prevented and retirement
benefits remain properly funded. In 1989, the Legislature excluded bonus payments from the definition
of compensation;”thereby, making reported compensation consistent with compensation eligible for
inclusion in a member's average final compensation.38

The Department of Management Services provided the following statement from the enrolled actuary
regarding this bill:

HB 521 proposes to include salary supplements paid to firefighters, paramedics, and
emergency medical technicians for successful completion of employer-approved educational
training or for additional job-related duties and responsibilities as compensation for retirement
purposes, without regard to the criteria described above. Employers would be required to make
retirement contributions on such amounts just as they now make contributions based upon the
employee’s base pay. These changes would take effect July 1, 2007.

Under current law, payments made in addition to an employee’s base rate of pay must be made
according to a formal written policy that applies to all eligible employees equally, must be paid at
least annually, and must continue for as long as the employee continues his or her employment
in order to be considered compensation for retirement. Such payments may begin no later than
the 11th year of employment. These provisions are designed to safeguard against “windfall”
benefits.

To the extent that any of the salary supplements included in this bill can operate without the constraints
listed above, they may operate like bonuses. Thus, the bill may create a policy change as it relates to
bonuses as well as conflict between the definition of “compensation” and the definition of “bonuses.”

33 Section 121.021(22)(b)2., F.S.

% Section 121.021(47), F.S.

* 1.

% Ch. 84-266, L.O.F., revised the definition of “average final compensation” to exclude bonuses from coverage for retirement

% Ch. 89-126, L.O.F., revised the definition of “compensation” to exclude bonuses from consideration as compensation subject to
retirement contributions.

% DMS Analysis at 5.
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Other Comments: Differential treatment of class members

This bill permits certain salary supplements to be “compensation” for retirement purposes only for
firefighters, paramedics, or emergency medical technicians. Yet, the Special Risk Class also includes
law enforcement officers, correctional officers, community-based correctional probation officers, youth
custody officers, certain employees whose duties involve contact with patients or inmates in a
correctional or forensic facility or institution, and employees of a law enforcement agency or medical
examiner's office who are engaged in a forensic discipline. ¥ 1t is not clear how the salary supplements
for firefighters, paramedics, or emergency medical technicians differ from those of the other Special
Risk Class members, such that the salary supplements for one group are counted for retirement
purposes, but not for the rest of the class.

STATEMENT OF THE SPONSOR
No statement submitted.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES
None.

% Section 121.0515(2), F.S.
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A bill to be entitled
An act relating to the Florida Retirement System; amending
8. 121.021, F.S.; redefining the term "compensation" to
include certain supplementary payments made to
firefighters, paramedics, and emergency medical
technicians and certain employer-reported retirement

contributions; providing legislative findings and a

o 3 60 oW

declaration of important state interest; providing an
9 effective date.

10
11| Be It Enacted by the Legislature of the State of Florida:
12
13 Section 1. Paragraph (a) of subsection (22) of section

14 121.021, Florida Statutes, i1s amended to read:

15 121.021 Definitions.--The following words and phrases as
16| wused in this chapter have the respective meanings set forth

17{ wunless a different meaning is plainly required by the context:
18 (22) "Compensation" means the monthly salary paid a member
19! by his or her employer for work performed arising from that

20| employment.

21 (a) Compensation shall include:

22 1. Overtime payments paid from a salary fund.

23 2. Accumulated annual leave payments.

24 3. Payments in addition to the employee's base rate of pay

25| 41if all the following apply:

26 a. The payments are paid according to a formal written
27| policy that applies to all eligible employees equally;

28 b. The policy provides that payments shall commence no

Page 1 of 3
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29| later than the 11th year of employment;

30 c. The payments are paid for as long as the employee

31| continues his or her employment; and

32 d. The payments are paid at least annually.

33 4. Amounts withheld for tax sheltered annuities or

34| deferred compensation programs, or any other type of salary
35/ reduction plan authorized under the Internal Revenue Code.

36 5. Payments made in lieu of a permanent increase in the
37| base rate of pay, whether made annually or in 12 or 26 equal
38| payments within a 12-month period, when the member's base pay is
39| at the maximum of his or her pay range. When a portion of a
40| member's annual increase raises his or her pay range and the
41| excess is paid as a lump sum payment, such lump sum payment
42| shall be compensation for retirement purposes.

43 6. Effective July 1, 2002, salary supplements made

44| pursuant to s. 1012.72 requiring a valid National Board for
45| Professional Standards certificate, notwithstanding the

46| provisions of subparagraph 3.

47 7. Effective July 1, 2007, salary supplements made to

48| firefighters, paramedics, or emergency medical technicians for

49| the successful completion of employer-approved educational

50| training or for additional job-related duties and

51| responsibilities, notwithstanding the provisions of subparagraph

52 3.

53 Section 2. It is declared by the Legislature that

54| firefighters, emergency medical technicians, and paramedics

55| perform state and municipal functions; that it is their duty to

56 protect life and property at their own risk and peril; that it

Page 2 of 3
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57| is their duty to continuously instruct school personnel, public

58 officials, and private citizens about safety; and that their

59| activities are vital to the public safety. Therefore, the

60| Legislature declares that it is a proper and legitimate state

61| purpose to provide a uniform retirement system for the benefit

62| of firefighters, emergency medical technicians, and paramedics

63| and intends, in implementing the provisions of s. 14, Art. X of

64| the State Constitution as they relate to municipal and special

65| district pension trust fund systems and plans, that such

66| retirement systems or plans be managed, administered, operated,

67| and funded in such a manner as to maximize the protection of

68| pension trust funds. Pursuant to s. 18, Art. VII of the State

69| Constitution, the Legislature determines and declares that the

70| provisions of this act fulfill an important state interest.

71 Section 3. This act shall take effect July 1, 2007.

Page 3 of 3
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 645 Growth Management
SPONSOR(S): Hays
TIED BILLS: IDEN./SIM. BILLS: SB 680
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Schools & Learning Council ' 11Y,0N Eggers Cobb
2) Policy & Budget Council Martin //1/ Hansen m,,ﬂ
3)
4)
5)

SUMMARY ANALYSIS

The bill revises eligibility criteria and allocation methodology for the High Growth District Capital Outlay
Assistance Grant Program. The bill does not make an appropriation to the High Growth District Capital Outlay
Assistance Grant Program.

The bill increases by $33.25 million from $41.75 to $75 million the amount of the Public Education Capital
Outlay and Debt Service Trust Fund (PECO) that shall be appropriated to fund the Classrooms for Kids
Program.

The bill has an effective date upon becoming law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
The bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Educational Facilities Funding

Funding for educational facilities is addressed in Part IV of Chapter 1013, F.S. Each district school
board is required to adopt a capital outlay budget for the upcoming year, as part of the annual budget.’
The board is prohibited from expending any funds on any project that is not included in the budget.
Prior to adoption of the capital outlay budget, each district school board is required to prepare its
tentative district educational facilities plan.

Section 1013.64, F.S., addresses funds for comprehensive educational plant needs, and provides for
specific allocations from the Public Education Capital Outlay and Debt Service Trust Fund (PECO). The
Legislature is required to give priority consideration to remodeling, renovation, maintenance, repairs,
and site improvement for existing satisfactory facilities for appropriations allocated to district school
boards from the total amount of PECO.?

Each district school board is required to meet all educational plant space needs of its elementary,
middle, and high schools, prior to spending funds from PECO or the School District and Community
College District Capital Outlay and Debt Service Trust Fund for any ancillary plant or any other new
construction, renovation, or remodeling of ancillary space.*

PECO consists of the following sources:

e Proceeds, premiums, and accrued interest from the sale of public education bonds and that
portion of revenues accruing from the gross receipts tax, investment interest, and federal
interest subsidies;

e General revenue funds appropriated to the fund for educational capital outlay purposes;

All capital outlay funds previously appropriated and certified forward; and
¢ Funds paid pursuant to the excise tax on documents.’

Section 1013.64(3)(a)2., F.S., directs that 60 percent of each year’s appropriation for new public school
construction facilities be allocated to districts based on growth in capital outlay full-time equivalent
(FTE) student membership and 40 percent allocated on base capital outlay FTE. State PECO funds are
only one portion of the funds available to a district for its school facility construction needs. For most
districts, the majority of the capital outlay funds are generated at the local level.

Section 1013.64(2)(a), F.S., authorizes as a part of the PECO Trust Fund, a separate account, in an
amount determined by the Legislature, for the “Special Facility Construction Account” program, which is
used to provide construction funds to school districts with urgent construction needs and insufficient
local resources to meet those needs. The district must also pledge to use all of the school district’s

's. 1013.64, F.S.

‘.
35.1013.64(1)a), F.S.
*s.1013.64(6)(a), F.S.

5s.1013.65(s)a), F.S.
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other capital outlay resources toward the project, with the understanding that the state will provide the
remaining unfunded portion of the cost of the project.

Classrooms for Kids Program

Section 1013.735, F.S., provides for the allocation of funds for the Classrooms for Kids Program, the
purpose of which is to increase capacity to reduce class size.® Section 1013.65(4), F.S., provides that
$41.75 million of PECO funds emanating from the excise tax on documents shall be appropriated
annually to fund the Classrooms for Kids Program. A specific formula is provided in statute representlng
each district school board’s share of the annual appropriation for the Classroom for Kids Program.” To
be eligible to participate in the Program, a district school board is required to enter into an interlocal
agreement; and certify that the district’s inventory of facilities listed in the Florida Inventory of School
Houses is accurate and current. Funds received are limited to certain expenditures involving
construction, purchase, or lease-purchase.®

High Growth District Capital Outlay Assistance Grant Program

The 2005 Legislature established the High Growth District Capital Outlay Assistance Grant Program to
provide additional money to high growth districts without sufficient capital outlay revenue® for the
construction of student stations needed due to the rapid increase in the student population. The high
growth districts targeted have comparatively low property tax bases. The program is funded through
moneys provided in the General Appropriations Act.

To be eligible to participate in the Program, a school district must comply with the following:

¢ The district must have levied the full two mills of nonvoted discretionary capital outlay millage for
each of the past four fiscal years;

e Fifty percent of the revenue derived from the two mill nonvoted discretionary capital outlay
millage for the past four fiscal years, when divided by the district’s growth in capital outlay FTE
students over this period, produces a value that is less than the average cost per student station
and weighted by statewide growth in capital outlay FTE students in elementary, middle, and
high schools for the past four fiscal years;

e The district must have reached at least twice the statewide average of growth in capital outlay
FTE students over this same four year period;

e The Commissioner of Education must have released all funds allocated to the district from the
Classrooms First Program, which were fully expended by the district as of February 1 of the
current fiscal year; and

e The total capital outlay FTE students of the district are more than 15,000 students. ™

A $30 million appropriation in the 2005-06 fiscal year, subsequently vetoed by the Governor, was
allocated based on the following methodology:

¢ For each eligible district, the Department of Education is required to calculate the value of 50
percent of the revenue derived from the two mill nonvoted discretionary capital outlay millage for
the previous four fiscal years, divided by the increase in capital outlay FTE students for the
same period;

e The Department of Education is required to determine, for each eligible district, the amount that
must be added to the calculated value to produce the weighted average value per student
station;

® The Legislature established the Program in 2003 (Chapter 2003-391, L.O.F.)
75.1013.735(1), F.S.

$5.1013.735(3), F.S.

? Chapter 2005-290, L.O.F.

195.1013.738(2), F.S.
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¢ The value calculated for each eligible district is to be multiplied by the average increase in
capital outlay FTE students for the previous four fiscal years to determine the maximum grant
award; and

e |If the funds are insufficient to fully fund the maximum grants calculation, the Department is
required to allocate the funds based on each district’s prorated share of the total maximum
award amount calculated for all eligible districts."

Seven districts, Clay, Hernando, Hillsborough, Lake, Osceola, St. Johns, and St. Lucie qualified for the
grant. In terms of capital outlay FTE growth, the districts ranked 2", 7, 8", 9", 14", 15" and 17"
among the 67 school districts. Of the top twenty growth districts, ten districts did not qualify due to the
two mill revenue and average cost per student station requirement, two districts did not qualify due to
not levying the full two mills, and one district did not qualify due to having less than 15,000 students.

Legislation to revise the methodology and establish an appropriation for the 2006-07 fiscal year was not
successful.

Proposed Changes:

This bill increases by $33.25 million from $41.75 to $75 million the amount of the Public Education
Capital Outlay and Debt Service Trust Fund (PECO) that shall be appropriated to fund the Classrooms
for Kids Program.

This bill additionally amends the qualifying formula for school district eligibility for High Growth District
Capital Outlay Assistance Grants. To be eligible, the districts must meet all five of the following criteria:

¢ Must have levied the full 2 mills of the the nonvoted discretionary capital outlay millage or
received an equivalent amount from capital outlay sales tax or when combined with capital sales
tax revenue received an equivalent amount that would be generated if the full 2 mills of
nondiscretionary capital outlay millage had been collected over the past 3 fiscal years;
¢ Must have received revenue from impact fees in the prior fiscal year,
o Must have received revenue in the prior fiscal year from one of the following:
o Local government infrastructure sales surtax in which a portion is dedicated for the
construction of schools in the prior fiscal year;
o School capital outlay surtax, subject to certain requirements; or
o Local bond referendum;
e Must not have received an appropriation from the special facilities construction program in the
current fiscal year or any of the two fiscal years prior to the current fiscal year; and
e Must have equaled or exceeded three times the statewide average of growth in capital outlay
FTE students over the prior three fiscal years;

The allocation formula is revised as follows:

e The amount appropriated is prorated to each district based on each district’s portion of the
statewide growth in capital outlay FTE. For purposes of this distribution, growth in capital outlay
FTE for each district is determined by subtracting the highest of the 3 years’ preceding capital
outlay FTE from the prior year’s capital outlay FTE.

e Capital outlay FTE includes, but is not limited to:

o K-12 students except hospital and homebound part-time students; and
o Students who are career education students and adult disabled students, who are
enrolled in school district career centers.

M. 1013.738(3), F.S.
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e The capital outlay full-time equivalent membership shall be determined for kindergarten through
grade 12 and for career centers by averaging the unweighted full-time equivalent student
membership for the second and third surveys and comparing the results on a school-by-school
basis with the Florida Inventory for School Houses.

o If a change, correction, or recomputation of data during any year results in a reduction or
increase of the calculated amount previously allocated to a district, the allocation to that district
shall be adjusted correspondingly. If such recomputation results in an increase or decrease of
the calculated amount, such additional or reduced amounts shall be added to or reduced from
the districts’s future appropriations. However, no change, correction, or recomputation of data
shall be made subsequent to 2 years following the initial annual allocation.

Based on the most recent information available, the following 11 districts would receive grants under
the new methodology: Clay, Flagler, Hernando, Hillsborough, Lake, Manatee, Osceola, Orange, Pasco,
Polk, and St. Lucie. It is important to note that district allocations for an appropriation made in the
2007-08 fiscal year would be based on data that is updated one year to include data from the 2006-07
fiscal year, which may result in the same or different districts receiving the grants.

The bill does not make an appropriation to the High Growth District Capital Outlay Assistance Grant
Program.

C. SECTION DIRECTORY:

Section 1. Amends section 1013.65(2)(a)4.a., F.S., revising the appropriation for the Classrooms for
Kids Program.

Section 2. Amends section 1013.738 F.S., revising the eligibility criteria and funding methodology for
the High Growth District Capital Outlay Assistance Grant Program.

Section 3. Provides an effective date.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:

None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
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DATE: 4/17/2007



The bill does not appear to have a fiscal impact on the private sector.

D. FISCAL COMMENTS:

This bill increases by $33.25 million from $41.75 to $75 million the amount of the Public Education
Capital Outlay and Debt Service Trust Fund (PECO) that shall be appropriated to fund the Classrooms
for Kids Program. The bill does not make an appropriation to the High Growth District Capital Outlay
Assistance Grant Program.

The bill revises eligibility criteria and allocation methodology for the High Growth District Capital Outlay
Assistance Grant Program. Based on the revised criteria proposed by the bill, the following districts
would qualify for the program: Clay, Flagler, Hernando, Hillsborough, Lake, Manatee, Osceola, Orange,
Pasco, Polk, and St. Lucie.

It is important to note that district allocations for an appropriation, if any, made in the 2007-08 fiscal
year would be based on data that is updated one year to include the 2006-07 fiscal year, which may
result in the same or different districts receiving the grant.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require a city or county to spend funds or to take any action requiring the
expenditure of funds. The bill does not reduce the authority that municipalities or counties have to
raise revenues in the aggregate. The bill does not reduce the percentage of state tax shared with
counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
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HB 645 2007

A bill to be entitled
An act relating to growth management; amending s. 1013.65,
F.S.; revising the sum appropriated for the Classrooms for
Kids Program; amending s. 1013.738, F.S.; revising the
eligibility criteria for the High Growth District Capital
Outlay Assistance Grant Program; revising provisions for
allocating funds provided by the General Appropriations

Act to the Public Education Capital Outlay and Debt

O W 3 0 U kW NN

Service Trust Fund; providing an effective date.

j
o

11| Be It Enacted by the Legislature of the State of Florida:
12
13 Section 1. Paragraph (a) of subsection (2) of section

14 1013.65, Florida Statutes, is amended to read:

15 1013.65 Educational and ancillary plant construction

16| funds; Public Education Capital Outlay and Debt Service Trust
17| Fund; allocation of funds.--

18 (2) (a) The Public Education Capital Outlay and Debt

19| Service Trust Fund shall be comprised of the following sources,
20| which are hereby appropriated to the trust fund:

21 1. Proceeds, premiums, and accrued interest from the sale
22| of public education bonds and that portion of the revenues

23| accruing from the gross receipts tax as provided by s. 9(a) (2),
24| Art. XII of the State Constitution, as amended, interest on

25 investments, and federal interest subsidies.

26 2. General revenue funds appropriated to the fund for

27| educational capital outlay purposes.

28 3. All capital outlay funds previously appropriated and
Page 1 of 6
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29! certified forward pursuant to s. 216.301.

30 4.a. Funds paid pursuant to s. 201.15(1) (d).

31 b. The sum of $75 $43-75 million of such funds shall be
32| appropriated annually for expenditure to fund the Classrooms for
33| Kids Program created in s. 1013.735 and shall be distributed as
34| provided by that section.

35 Section 2. Subsections (2) and (3) of section 1013.738,
36| Florida Statutes, are amended to read:

37 1013.738 High Growth District Capital Outlay Assistance
38| Grant Program.--

39 (2) In order to qualify for a grant, a school district

40| wmust meet the following criteria:

41 (a) The district must have levied the full 2 mills of

42| nonvoted discretionary capital outlay millage authorized in s.

43| 1011.71(2) for each of the past 3 4 fiscal years or receive an

44| amount from the school capital outlay surtax authorized in s.

45| 212.055(6) which, when added to the nonvoted discretionary

46| capital outlay millage collected, equals the amount that would

47| be generated if the full 2 mills of nonvoted discretionary

48| capital outlay millage had been collected over the past 3 fiscal

49| years.

50 (b) The district must have received in the prior fiscal

51| year revenue from the collection of an impact fee specifically

52 for schools and revenue from the collection of one of the

53 following:

54 1. A local government infrastructure sales surtax

55| authorized in s. 212.055(2) in which a portion is dedicated for

56| the construction of schools in such prior fiscal year or for

Page 2 of 6

CODING: Words siiskes are deletions; words underlined are additions.
hb0645-00



FLORIDA H O U S E O F R EPRESENTATIVES

HB 645 2007

57| satisfaction of debt service pledged for the construction of

58 schools.

59 2. A school capital outlay surtax authorized in s.

60| 212.055(6). If the school capital outlay surtax is used to meet

61| the conditions of paragraph (a), the amount of the school

62| capital outlay surtax collected must be in excess of the amount

63 in paragraph (a).

64 3. A local bond referendum as authorized in ss. 1010.40-

65 1010.55. PRifty pereent—of-the revenue-derived—Erom——the—2-mitl
66 nonveted—discretionary——ecapitaloutlaymillage—fer-the—past—4
67| E£isecal-—years—whendivided-bythedistriettls—growth—in—eapital
68| eutlayFTEstudentsover—this period—produces—a—value—that—is
69| Jless—than-the average costper student—station—ecaleulated

70| pursuvant—te—s+—— 1613722 )—and—weighted-bystatewide—growth—in
71 capital-eoutlay FPFE—students—in—elementary—middlie—and—high

72 schools—ferthepast—4—fiseal—years—

73 (c) The district must have equaled or exceeded three times

74| £wiee the statewide average of growth in capital outlay FTE

75| students over the prior 3 fiscal years. Growth in any one year

76| must be determined by calculating the increase in students over

77| the prior year this—same—4—year—period.

78 (d) The district must not have received an appropriation

79| from the special facilities construction program in the current

80| fiscal year or any of the 2 fiscal years prior to the current
81| fiscal year. The Commissioner—eof-Hducation-must—havereleased
82 atl—funds—alilocated—to—thedistrietfrem—theClassroemsFirsE
83| Programautherized—in 5103368 —andthesefunds—werefully

84| expended—by—the districtas—of February—1t—of the ecurrentfiseal
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85 year-
86 {e)}—The total—ecapitat—outlay FFE—studentg—of thedistriet
87| is—greaterthoan 157000 students—
88 (3) The funds provided in the General Appropriations Act

89| shall be allocated pursuant to the following methodology:

90 (a) Each eligible district school board shall receive an

91| amount from the Public Education Capital Outlay and Debt Service

92| Trust Fund to be calculated by computing the capital outlay

93| full-time equivalent membership as determined by the Department

94| of Education. Such membership must include, but is not limited

95| to, kindergarten through 12th grade students, except hospital

96| and homebound part-time students, students who are career

97| education students, and adult disabled students who are enrolled
98| in school district career centers. Feor—eacheligibledistriet,
99| +he—DPepartment—of-Education—shall—ealeulate—the—valueof 56
100| percent—of therevenue—derived—fromthe2-mill nonvoted
101| diseretionary—ecapitat—eoutlay millage—fer—the past—4—fiscalyears
102 divided—by—the—inerease—in eapitaloutlayFTE—students—feor—the
103 same—period-
104 (b) The capital outlay full-time equivalent membership

105| shall be determined for kindergarten through the 12th grade and

106| for career centers by averaging the unweighted full-time

107| equivalent student membership for the second and third surveys

108| and comparing the results on a school-by-school basis with the

109| Florida Inventory for School Houses. The capital outlay full-

110| time equivalent membership by grade level organization shall be

111| used in making the following calculation: the capital outlay

112| full-time equivalent membership by grade-level organization for
Page 4 of 6
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113| the prior year must be used to compute the growth over the

114| highest of the 3 years preceding the prior year. The-Department
115 ef Eduecation—shalldetermine—for ecach eligible distriet—the
116

117
118

119 (c¢) The total amount appropriated by the Legislature

120| pursuant to this subsection shall be allocated among the growth

121| capital outlay full-time equivalent membership. The allocation

122| shall be prorated to the districts based upon each district's

123| percentage of growth capital outlay full-time membership. The

124| most recent 4-year capital outlay full-time equivalent

125| membership data shall be used in each subsequent year's

126] calculation for the allocation of funds pursuant to this

127| subsection. The-value caleulatedforeach-eligibledistriet
128 i ! :

129
130

131

132 (d) If a change, correction, or recomputation of data

133| during any year results in a reduction or increase of the

134 calculated amount previously allocated to a district, the

135/ allocation to that district shall be adjusted correspondingly.

136| If such recomputation results in an increase or decrease of the

137 calculated amount, such additional or reduced amounts shall be

138| added to or reduced from the district's future appropriations.

139{ However, no change, correction, or recomputation of data shall

140| be made subseguent to 2 years following the initial annual

Page 5 of 6
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141| allocation. Ian—theeventthe—fundsprovidedinthe General
142

143
144
145
146

147 Section 3. This act shall take effect upon becoming a law.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. (for drafter’s use only)
Bill No. 645
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED /N
ADOPTED W/0O OBJECTION __(Y/N)
FAILED TO ADOPT o (Y/ny
WITHDRAWN __(Y/N)
OTHER

Council/Committee hearing bill: Policy and Budget Council

Representative (s)Pickens offered the following:

Amendment
Remove lines 50-74 and insert:

(b} The district must have received in the prior fiscal

year revenue from the collection of an impact fee specifically

for schools and meet one of the following criteria:

1. Have received revenue from a local government

infrastructure sales surtax authorized in s. 212.055(2) in which

a portion is dedicated for the construction of schools in such

prior fiscal year or for satisfaction of debt service pledged

for the construction of schools.

2. Have received revenue from a school capital outlay

surtax authorized in s. 212.055(6). If the school capital outlay

surtax is used to meet the conditions of paragraph (a), the

amount of the school capital outlay surtax collected must be in

excess of the amount in paragraph (a).

3. Have received revenue from a local bond referendum as

authorized in ss. 1010.40-1010.55.

000000
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21
22
23
24
25
26
27
28
29
30
31
32
33
34

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No.

(for drafter’s use only)

4, Have paid debt service in the

prior fiscal year for a

local bond referendum as authorized in

ss. 1010.40-1010.55.

outlay FTE

000000
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 843 Owner-controlled Insurance Programs for Public Construction
Projects
SPONSOR(S): Government Efficiency & Accountability Council and Murzin
TIED BILLS: IDEN./SIM. BILLS: SB 1624
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Committee on Audit & Performance 6Y, 0N Strickland De La Paz
2) Government Efficiency & Accountability Council 11Y,0N,As CS Strickland Cooper
3) Policy & Budget Council Leznoff Hansen
ﬂp vyl
4) J
5)
SUMMARY ANALYSIS

Historically, state and local governments have required contractors and subcontractors performing public
works to assume full liability for loss, and to purchase and maintain adequate insurance to cover such losses.
That coverage may be in the form of a consolidated insurance coverage plan known as an owner-controlled
insurance program (OCIP). An OCIP is a centralized insurance program whereby one party is responsible for
procuring insurance coverage for all participants under a contract rather than each party providing its own
insurance.

The law currently prohibits state and local governments constructing public works from requiring a contractor or
subcontractor to participate in an OCIP, with certain exceptions.

The bill amends current statutory law relating to OCIPs by:

e Providing that a site or a series of contiguous sites along a single continuous system satisfies the
definition of a “specified contracted work site.”

Providing a definition for a “capital infrastructure improvement program.”

¢ Requiring an OCIP to provide completed operations coverage for at least 10 years as opposed to the 5
years provided in current law.

e Authorizing general contractors and subcontractors working under a construction project to combine
their payrolls under the owner-controlled insurance program to satisfy eligibility requirements for large
deductible workers’ compensation rating plans under specified circumstances.

e Providing that owner-controlled insurance programs issued prior to October 1, 2007 are exempt from
the provisions of this bill.

The bill does not have a fiscal impact on state or local government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0843c.PBC.doc
DATE: 4/18/2007



FULL ANALYSIS

Il. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

This bill does not appear to implicate any of the House Principles.

EFFECT OF PROPOSED CHANGES:
Background

Chapter 255, F.S., provides for the procurement of public property and public buildings, and the
construction thereof. Section 255.05, F.S., provides that any person entering into a formal contract with
the state or any county, city, political subdivision, or other public authority for the construction of a
public building, for the prosecution and completion of a public work, or for repairs upon a public building
or public work must deliver to the public owner a payment and performance bond. This bond requires
the contractor to perform under the contract in the time and manner prescribed. The contractor is also
required to make prompt payments of all persons whose claims derive directly or indirectly from the
prosecution of the work provided for in the contract. Any person providing materials, labor, or services
under the improvement contract who does not receive proper payment may make a claim against the
bond for the amount due.

For large construction projects, project owners (e.g., state and local government agencies), contractors,
and subcontractors have traditionally purchased insurance independently to protect themselves against
financial losses related to the project. Consolidated insurance programs, commonly referred to as
“Owner Controlled Insurance Programs” (OCIP) and “Contractor Controlled Insurance Programs”
(CCIP), are available in the insurance market for large construction projects. These programs are also
referred to as “wrap-up insurance.” This coverage is a centralized insurance program that covers the
project owner and all contractors and subcontractors. Rather than having each party provide its own
insurance, one party is responsible for procuring certain insurance coverage that will apply to all
participants in the project under the contract. Generally coverage under these plans includes workers’
compensation, general liability, builders’ risk, excess liability, and professional liability. In recent years,
the practice of consolidating insurance has increased.

With the creation of s. 255.0517, F.S. in 2004, state and local governments were prohibited from
requiring an OCIP unless the estimated total cost of the project is $75 million or more; the estimated
total cost of the project is $30 million or more, if the project is for the construction or renovation of two
or more public schools during a fiscal year; or the estimated total cost of the project is $10 million or
more, if the project is for the construction or renovation of one public school, regardless of whether the
project's duration extends beyond a fiscal year. If an owner-controlled insurance program is
authorized, the following terms apply:

e The program must maintain completed-operations insurance coverage for a term during which
the coverage is reasonably commercially available as determined by the state or local
government, but for no less than 5 years.

e The advertisement for bids or proposals clearly discloses the insurance coverage provided
under the program and the minimum safety requirements that must be met.

e The program may not prohibit a contractor or subcontractor from purchasing any additional
insurance coverage that the contractor or subcontractor believes is necessary for protection
against any liability arising out of the contract. The cost of the additional insurance must be
disclosed to the public agency.

¢ The program may not include surety insurance.
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e The deductible or self-insured retention may not exceed $1 million per occurrence, and the state
or local government must be responsible for the deductible.

Current law also provides exemptions to these requirements. Roads, bridges, and related construction
projects constructed by the Department of Transportation are exempt. Additionally, any project subject
to an ongoing owner-controlled insurance program issued before October 1, 2004, or any public works
project advertised before October 1, 2004, is exempt.

Current law also provides a requirement that liability insurers must offer coverage at an appropriate
additional premium for liability arising out of current or completed operations under an owner-controlled
insurance program for any period beyond the period for which the program provides liability coverage
(commonly referred to as “tail coverage).”

Effect of Proposed Change

The bill provides that a specified contracted work site, as it pertains to s. 255.0517, F.S., includes a site
or a series of contiguous sites along a single continuous system.

The bill defines a “capital infrastructure improvement program” as a construction program with a single
public agency provided service, system, or facility. The bill further provides that a single service,
system, or facility must not be combined with another unless they are performed under a single prime
contract. Potable water, wastewater, reclaimed water, stormwater, drainage, streets or roads,
intermodal transportation, electric service, gas service, airport services, or seaport services are
examples provided by the bill as acceptable services, systems, or facilities.

The bill also allows general contractors and subcontractors working under a construction project to
combine their payrolls under the owner-controlled insurance program to satisfy eligibility requirements
for large deductible workers’ compensation rating plans as long as the minimum deductible for the
construction project is $100,000 or more and the estimated premium for the construction project is
$500,000 or more.

The bill extends the amount of time required for an OCIP to maintain completed operations insurance
coverage to 10 years or more. Currently the term for which completed operations insurance must be
maintained is the term during which “the coverage is reasonably commercially available, as determined
by the public agency, but for no less than 5 years.” This provision eliminates the potential gap between
the 5 year minimum under the current law and the 10 year statute of repose for latent defects.

Any project issued an owner-controlled insurance program prior to October 1, 2007 is exempt from the
provisions of this bill.

C. SECTION DIRECTORY:

Section 1. Amends s. 255.0517, F.S., relating to owner-controlled insurance programs for public
construction projects.

Section 2. Provides an effective date of October 1, 2007.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

' The tail coverage is from the expiration of the expiration of the owner-controlled insurance program though the time within which an
action may brought, as limited by the applicable statute of limitations, s. 95.11(3)(c), F.S., which is generally 4 years, but up to 15

years under certain circumstances related to latent construction defects.
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1. Revenues:

The bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:
This bill does not create, modify, amend, or eliminate a state expenditure.

. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
This bill does not create, modify, amend, or eliminate an expenditure for local governments.

. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill does not appear to have a direct economic impact on the private sector.

. FISCAL COMMENTS:

None.

ill. COMMENTS

. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. The bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

None.

. RULE-MAKING AUTHORITY:

None.

. DRAFTING ISSUES OR OTHER COMMENTS:
None.

. STATEMENT OF THE SPONSOR

No statement submitted.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES

On April 11, 2007, the Government Efficiency & Accountability Council adopted a strike-all amendment and
reported HB 843 as a council substitute. The strike-all amendment made the following changes to current law:

Providing that a site or a series of contiguous sites along a single continuous system satisfies the
definition of a “specified contracted work site.”
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Providing a definition for a “capital infrastructure improvement program.”

Requiring an OCIP to provide completed operations coverage for at least 10 years.

Authorizing general contractors and subcontractors working under a construction project to combine
their payrolls under the owner-controlled insurance program to satisfy eligibility requirements for large
deductible workers’ compensation rating plans under specified circumstances.

Providing that owner-controlled insurance programs issued prior to October 1, 2007 are exempt from
the provisions of this bill.
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1 A bill to be entitled
2 An act relating to owner-controlled insurance programs for
3 public construction projects; amending s. 255.0517, F.S.;
4 revising definitions; extending the time for which an
5 owner-controlled insurance program must maintain completed
6 operations insurance coverage as a condition precedent to
7 the purchase by specified state agencies or entities of an
8 owner-controlled insurance program in connection with a
9 public construction project; exempting certain contractors
10 and subcontractors from eligibility requirements for
11 certain workers' compensation rating plans; authorizing
12 certain contractors and subcontractors to combine payrolls
13 for workers' compensation coverage under certain
14 circumstances; specifying additional projects exempt from
15 application of program requirements; providing an
16 effective date.
17

18| Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Subsection (1) and paragraphs (b) and (f) of
21| subsection (2) of section 255.0517, Florida Statutes, are

22| amended, and paragraph (d) is added to subsection (3) of that
23 section, to read:

24 255.0517 Owner-controlled insurance programs for public
25| construction projects.--

26 (1) DEFINITIONS.--As used 1in this section, the term:

27 (a) "Capital infrastructure improvement program" means a

28| construction program with respect to a single public agency

Page 1 of 4
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29| provided service, system, or facility, including, but not

30 limited to, potable water, wastewater, reclaimed water,

31f stormwater, drainage, streets or roads, intermodal

32| transportation, electric service, gas service, airport services,

33| or seaport services, and services, systems, or facilities

34| incidental to such services, systems, and facilities. A single

35| public agency service, system, or facility shall not be combined

36{ with another public agency service, system, or facility to

37| satisfy the amount specified in subparagraph (2) (a)l. unless the

38| construction of such services, systems, or facilities are

39| performed under a single prime contract.

40 (b)4e}+ "Multiple contracted work site" means construction
41| being performed at multiple sites during one or more fiscal

42| vyears that is part of an ongoing capital infrastructure

43 improvement program or involves the construction of one or more
44| public schools.

45 (c)4a)r "Owner-controlled insurance program" means a

46| consolidated insurance program or series of insurance policies
47 issued to a public agency that may provide one or more of the
48| following types of insurance coverage for any contractor or

49| subcontractor working at specified or multiple contracted work
50| sites of a public construction project: general liability,

51{ property damage excluding coverage for damage to real property,
52| workers' compensation, employer's liability, or pollution

53} 1liability coverage.

54 (d)4t}+ "Specified contracted work site" means construction

55| being performed during one or more fiscal years at one site or a

56 series of contiguous sites separated only by a street, roadway,

Page 2 of 4

CODING: Words stricken are deletions; words underlined are additions.
hb0843-01-c1



FLORIDA H O U S E O F R EPRESENTATIVE S

CS/HB 843 2007

57{ waterway, or railroad right-of-way or along a single continuous
58| system fer—the-preovisien—fer—water—and—power.

59 (2) PURCHASE REQUIREMENTS.--A state agency, political

60| subdivision, state university, community college, airport

61| authority, or other public agency in this state, or any

62| instrumentality thereof, may only purchase an owner-controlled
63! insurance program in connection with a public construction

64| project if it is determined necessary and in the best interest

65| of the public agency and if all of the following conditions are
66 met :

67 (b) The program maintains completed operations insurance

68| coverage for a term during which the coverage is reasonably

69| commercially available, as determined by the public agency, but
70| for no less than 10 S years.

71 (£) The public agency may only purchase an owner-

72| controlled insurance policy that has a deductible or self-

73] insured retention if the deductible or self-insured retention

74 does not exceed $1 million per occurrence. Contractors,

75| including any owner or principal acting as a general contractor,

76| and subcontractors performing work under a construction project

77| insured by an owner-controlled insurance program are not

78| required to individually satisfy eligibility requirements for

79| large deductible workers' compensation rating plans. Such

80| contractors and subcontractors may combine their payrolls under

81 the owner-controlled insurance program for workers' compensation

82| coverage so long as the minimum deductible for the construction

83| project is $100,000 or more and the standard estimated premium

84| for the construction project is $500,000 or more.
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85 (3) EXEMPTIONS.--This section does not apply to the
86| following projects:
87 (d) Any project of a public agency which is committed to
88| an ongoing, owner-controlled insurance program issued before
89 October 1, 2007.
90 Section 2. This act shall take effect October 1, 2007.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
Bill No. CS/HB 843
COUNCIL/COMMITTEE ACTION

ADOPTED _ (Y/N)
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/O OBJECTION __(Y/N)
FAILED TO ADOPT __(Y/N)
WITHDRAWN __(Y/N)
OTHER

Council/Committee hearing bill: Policy & Budget Council

Representative Murzin offered the following:

Amendment (with directory and title amendments)
Remove line(s) 85-87 and insert:

(3) CAPITAL INFRASTRUCTURE IMPROVEMENT PROGRAM.-The

construction of a single public agency service, system,

facility, or other public work may not be combined with the

construction of another public agency service, system, facility,

or other public work to satisfy the amount specified in

subparagraph (2) (a)l. unless the multiple services, systems,

facilities, or other public works are part of:

(a) A capital infrastructure improvement program that will

be performed under a single prime contract; or

(b) An interrelated capital infrastructure improvement

program that interconnects the housing or transportation of

persons or cargo arriving via an airport or seaport, and the

combined estimated costs of the construction projects exceed

$125 million.
(4) 43 EXEMPTION.-This section does not apply to the

following projects:

000000
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24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)

(a) Any project of the Department of Transportation which
is authorized under s. 337.11;

(b) Any existing project or projects of a public agency
which are the subject of an ongoing, owner-controlled insurance
program issued before October 1, 2004; er

(c) Any project of a public agency which is advertised by
the public agency before October 1, 2004, for the purpose of
receiving bids or proposals for the project; or~

(d) Any project or projects of a public agency which are

committed to

=========== DI RECTORY AMENDMENT ==========
Remove line(s) 20-23 and insert:
Section 1. Subsection (1), paragraphs (b) and (f) of
subsection (2), and subsection (3) of section 255.0517, Florida

Statutes, are amended to read:

================ T I TLE AMENDMENT ===s==s========
Remove line 14 and insert:

circumstances; prohibiting the combination of services, systems,

and facilities relating to a capital infrastructure improvement

program and specified circumstances; specifying additional

projects exempt from
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 2(for drafter’s use only)
Bill No. CS/HB 843
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED (/N
ADOPTED W/O OBJECTION __(Y/N)
FAILED TO ADOPT _(Y/N)
WITHDRAWN _(Y/N)
OTHER

Council/Committee hearing bill: Policy & Budget Council

Representative(s) Murzin offered the following:

Amendment
Remove line(s) 27-39 and insert:

(a) “Capital infrastructure improvement program” means a

public agency program involving the construction of a public

service, system, facility, or other public work, including, but

not limited to, potable water, wastewater, reclaimed water,

stormwater, drainage, streets or roads, intermodal

transportation, electric service, gas service, airport services,

or seaport services, and services, systems, facilities, or other

public works incidental thereto.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 851 Historic Preservation
SPONSOR(S): Proctor and others
TIED BILLS: HB 853 IDEN./SIM. BILLS: SB 2404

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Committee on Tourism & Trade 6Y ON Vogt Hoagland
2) Economic Expansion & Infrastructure Council 12Y,0N Vogt : Tinker
3) Policy & Budget Council Martin <A~ Hansen [/
4) J
5)

SUMMARY ANALYSIS

HB 851 transfers the management and maintenance of select St. Augustine historical properties through
contract to the University of Florida. The bill provides the goals for long-term preservation, and delineates the
powers and duties of the university and its direct support organization in relation to the propertles It gives
authority for the University of Florida to form a direct support organization (DSO) to support the historic
preservation efforts, education programs and initiatives of the university and provides for powers and duties of
the DSO. The bill provides that upon execution of a contract between the Board of Trustees of the Internal
Improvement Trust Fund and the University of Florida, section 267.171, Florida Statutes (F.S.), authorizing the
state lease of the properties to the City of St. Augustine, is repealed.

The bill appears to have an approximate $408,940 recurring impact to state government beginning in fiscal
year 2008-09. This amount is computed based on the current formula that allows for roughly $7.00 per square
foot for the operation and maintenance of state university educational buildings. These funds would be subject
to legislative appropriation to the University of Florida. This bill appears to have a positive fiscal impact on the
local government of St. Augustine.

The bill provides an effective date of July 1, 2007.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

This bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Background

The state owned historic properties in St. Augustine have been leased by the City of St. Augustine
through statute (s. 267.171, F.S.) since 1997. The current lease terms state:
e An initial term of 5 years with an option for renewal for successive periods of 5 years
e An annual rent of $1.00
e The city shall maintain all buildings to promote a better understanding of the history of
St. Augustine and an appreciation for historic structures
e The Florida Department of State’s Division of Historical Resources (Division) shall
transfer to the City a one-time sum of $425,000 to assist in the establishment of a
property management program and the maintenance of the properties
s The city shall provide security and protection at its own expense
The city shall maintain the buildings on the properties in accordance with good
preservation practices
e The city shall reimburse the Division for any and all insurance premium incurred by the
Division

The State of Florida through the Trustees of the Internal Improvement Trust Fund owns 37 individual
parcels of property that contain 32 primary buildings in the St. Augustine Historic district. All of these
properties were previously administered by the state funded Historic St. Augustine Preservation Board
which was dissolved by the Legislature in 1997.

The buildings are either reconstructions or restored historic structures that portray civilian life in
Spanish colonial St. Augustine. An interpretive program based on the properties and collections was
developed by the Historic St. Augustine Preservation Board and is still used for educational programs
on the properties. The colonial town plan of St. Augustine, which includes the aforementioned property,
was designated a National Historic Landmark in 1970".

Several other state historic buildings are currently managed by universities. For example, historic
properties in Pensacola are managed by the University of West Florida and the Ringling Museum is
managed by Florida State University. In these cases, following the year that responsibility was
transferred, the universities requested and received operations and maintenance funds from the Board
of Governors and the Legislature.

Proposed Changes
HB 851 creates s. 267.1735, F.S., transferring the management of various historic properties in St.

Augustine through contract to the University of Florida. The goals for contracting with the university are
delineated and include:

! http://'www.cr.nps.gov/nhl/designations/Lists/FLO1.pdf
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e ensuring the long-term preservation and interpretation of state-owned historic properties
in St. Augustine

o facilitating an educational program at the University of Florida that will be responsive to
the state’s needs for professionals in historic preservation, archaeology, cultural
resource management, cultural tourism, and museum administration

HB 851 also creates s. 267.1736, F.S., giving authority to the University of Florida to form a direct-
support organization (DSO). The purpose of the DSO would be to assist the university in carrying out its
historic preservation and education purposes for the St. Augustine properties. The bill specifies that the
DSO may raise money, submit requests and receive grants for the federal, state or its political
subdivisions, private foundations, and individuals. The university and its direct-support organization are
also eligible to match state funds in the Trust Fund for University Major Gifts under s. 1011.94, F.S.

The bill provides that upon execution of a contract between the Board of Trustees of the Internal
Improvement Trust Fund and the University of Florida, section 267.171, F.S., authorizing the lease of
the properties to the City of St. Augustine, is repealed.

Contract Requireménts

All existing management contracts are rescinded upon execution of a contract between the Board of
Trustees of the Internal Improvement Trust Fund and the University of Florida for the management of
the properties. The university is required to use the proceeds derived from the properties for the
purpose of advancing historic preservation.

The bill allows for the transfer of ownership and responsibilities for certain property and requires the
transfer of other property, funds, records, and personnel to the university. The subsection also requires
that the transfer of segregated funds be made in such a way that the relation between program and
revenue source is retained pursuant to law.

Direct Support Organization

The bill provides for both broad and specific powers and duties of the university. Included in those is
contracting with the direct-support organization in s. 267.1736, F.S., to assist the university in carrying
out its historic preservation and education responsibilities. The university or direct support organization
shall have the power to engage in any lawful business or activity to establish, maintain and operate the
state-owned facilities and properties under contract with the Board of Trustees of the Internal
Improvement Fund including:

e renting or leasing for revenue of any land, improved or restored real estate, or personal

property directly related to carrying out the purposes for historic preservation

¢ selling of craft products

e selling of merchandise relating to historical and antiquarian period of St. Augustine

o fix and collect charges for admission to the facilities

The membership of the board of directors of the DSO must include individuals that have professional
expertise in historic preservation and history. Membership must also be representative of the areas of
the state served by the direct-support organization. The number of the board of directors shall be:
determined by the president of the university.

The bill delineates how the DSO shall operate under written contract with the university. This includes
approval of articles of incorporation and bylaws, submission of an annual budget, and terms of the
fiscal year. The bill also provides that the provisions outlined in 5.1004.28, F.S., which state DSO
requirements, apply to this newly created DSO as well and that the university may adopt policies and
rules pursuant to the statute. The bill states that moneys may be held in a separate account in the
name of the DSO and may include lease income, admissions income, membership fees, and private
donations. The bill provides that an annual financial audit of the DSO is to occur.
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The bill also provides several exemptions to the university:

¢ exemption from the competitive bid requirements when the protection or preservation of
historic properties is involved.

o exemption from the surplus property requirements under certain circumstances, particularly
when the object is determined to no longer be appropriate for advancing historic
preservation. However, any artifacts, documents, or other forms of tangible personal
property that have intrinsic historical or archaeological value relating to the history,
government, or culture of the state may not be exchanged, sold, or otherwise transferred
without prior authorization from the Department of State.

Provides an effective date of July 1, 2007.

B. SECTION DIRECTORY:

Section 1: Creates section 267.1735, F.S. Authorizes the transfer of management by contract of
state owned properties in St. Augustine to the University of Florida.

Section 2: Creates section 267.1736, F.S. Authorizes the University of Florida to create a Direct
Support Organization to assist the university in carrying out the historic preservation
responsibilities.

Section 3: Provides that upon execution of a contract between the Board of Trustees Internal
Improvement Trust Fund and the University of Florida, section 267.171, F.S., is repealed. This
section leased the historic properties to the City of St. Augustine.

Section 4: Provides an effective date of July, 1, 2007.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues: none.

2. Expenditures: Beginning in the fiscal year following execution of the contract between the Board of
Trustees of the Internal Improvement Trust Fund and the University of Florida, a potential recurring
fiscal impact for operation and maintenance costs will occur. Currently this amount is estimated to
be $408,940, but would increase annually by a rate set within the university’s budget. Any budget
request for additional state funds would require a legislative appropriation. See Fiscal Comments
below.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues: The City of St. Augustine will experience a loss in admission fees, proceeds from the gift
shop, and rental income in relation to the historic sites.

2. Expenditures: This bill will likely have a positive fiscal impact on the City of St. Augustine. According
to the city, the revenues brought in by the sites do not meet the costs of maintenance and
operation. The city has been using funds from its general revenue sources for maintenance of these
historic sites over the past 10 years.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: none.
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D. FISCAL COMMENTS: The bill appears to have an approximate $408,940 potential recurring impact on
state government beginning the fiscal year after the contract is executed. This amount is computed
based on the current formula that allows for roughly $7.00 per square foot for the operation and
maintenance of state university educational facilities. The buildings contain approximately 58,420
square feet of space that can be used for the educational mission of the university thus making them
eligible for the operation and maintenance funds. Any additional state funds needed by the University
of Florida would be subject to legislative appropriation.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or take action requiring the
expenditure of funds. This bill does not reduce the percentage of state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

D. STATEMENT OF THE SPONSOR

No statement provided.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES
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HB 851 2007

1 A bill to be entitled

2 An act relating to historic preservation; creating s.

3 267.1735, F.S.; providing goals for contracting with the
4 University of Florida for management of certain state-

5 owned properties; requiring agreement of all parties to

6 contracts for management of such properties and the

7 University of Florida; rescinding existing contracts upon
8 execution of contract between the University of Florida

9 and the Board of Trustees of the Internal Improvement
10 Trust Fund; specifying use of proceeds derived from the
11 management of such properties; authorizing transfer and
12 ownership of certain artifacts, documents, and properties
13 to the university; providing for transfer of records,

14 property, and funds to the university; specifying certain
15 powers and duties of the University of Florida; providing
16 that the university may contract with its direct-support
17 organization to perform all acts necessary to assist the
18 university in carrying out its historic preservation and
19 historic education responsibilities; delineating certain
20 powers; authorizing contracting without competitive

21 bidding under certain circumstances; providing eligibility
22 to match state funds in the Trust Fund for University
23 Major Gifts; creating s. 267.1736, F.S.; requiring the
24 authorization of a direct-support organization to assist
25 the university in historic preservation and historic
26 preservation education purposes and responsibilities;
27 providing purposes and duties of the direct-support
28 organization; providing for a board of directors;
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HB 851 2007
29 providing membership requirements; delineating contract
30 and other governance requirements; repealing s. 267.171,
31 F.S., relating to contract with the City of St. Augustine
32 for the management of certain state-owned properties,
33 contingent on execution of a specified contract; providing
34 an effective date.

35
36/ Be It Enacted by the Legislature of the State of Florida:
37
38 Section 1. Section 267.1735, Florida Statutes, is created
39| to read:

40 267.1735 Historic preservation in St. Augustine; goals;

41| contracts for historic preservation; powers and duties.--

42 (1) The goal for contracting with the University of

43| Florida is to ensure long-term preservation and interpretation

44| of state-owned historic properties in St. Augustine while

45| facilitating an educational program at the University of Florida

46| that will be responsive to the state's needs for professionals

47| in historic preservation, archaeology, cultural resource

48| management, cultural tourism, and museum administration and will

49| help meet needs of St. Augustine and the state through

50| educational internships and practicums.

51 (2) (a) Upon agreement by all parties to the contracts for

52| the management of the various state-owned properties presently

53| subleased to and managed by the City of St. Augustine and by the

54| University of Florida to assume the management of those

55| properties, all existing management contracts shall be rescinded

56| upon execution of a contract between the Board of Trustees of
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57| the Internal Improvement Trust Fund and the University of

58| Florida for the management of those properties.

59 (b) The contract shall provide that the University of

60| Florida shall use all proceeds derived from the management of

61| these state-owned properties for the purpose of advancing

62| historic preservation.

63 (3) The Board of Trustees of the Internal Improvement

64| Trust Fund may transfer ownership and responsibility of any

65| artifacts, documents, equipment, and other forms of tangible

66| personal property to the University of Florida to assist the

67| university in the transition of the management of the state-

68| owned properties. All records, property, and unexpended balances

69| of appropriations, allocations, or other funds associated with

70| the state-owned properties shall be transferred to the

71| University of Florida to be used for its historic preservation

72| activities and responsibilities as provided in the contract with

73| the Board of Trustees of the Internal Improvement Trust Fund.

74| The transfer of segregated funds must be made in such a manner

75 that the relation between program and revenue source as provided

76| by law is retained.

77 (4) (a) The University of Florida is the governing body for

78 the management and maintenance of state-owned properties

79| contracted by this section and shall exercise those powers

80| delegated to it by contract as well as perform all lawful acts

81| necessary, convenient, and incident to the effectuating of its

82| function and purpose under this section and s. 267.1736. The

83| University of Florida may contract with its direct-support

84| organization described in s. 267.1736 to perform all acts that
Page 3 of 9
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85| are lawful and permitted for not-for-profit corporations under

86| chapter 617 in assisting the university in carrying out its

87| historic preservation and historic preservation education

88| responsibilities.

89 (b) The university or its direct-support organization, if

90| permitted in its contract with the university, shall have the

91| power to engage in any lawful business or activity to establish,

92| maintain, and operate the state-owned facilities and properties

93 under contract with the Board of Trustees of the Internal

94 Improvement Trust Fund, including, but not limited to:

95 1. The renting or leasing for revenue of any land,

96| improved or restored real estate, or personal property directly

97| related to carrying out the purposes for historic preservation

98 under terms and conditions of the contract with the Board of

99| Trustees of the Internal Improvement Trust Fund and deemed by

100| the university to be in the best interest of the state.

101 2. The selling of craft products created through the

102| operation and demonstration of historical museums, craft shops,

103 and other facilities.

104 3. The limited selling of merchandise relating to the

105| historical and antiquarian period of St. Augustine and its

106| surrounding territory and the historical period of East Florida

107! from the Apalachicola River to the eastern boundaries of the

108 state.

109 (c) The university or its direct-support organization, if

110| permitted in its contract with the university, shall have the

111| authority to:
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112 1. Enter into agreements to accept credit card payments as

113| compensation and establish accounts in credit card banks for the

114] deposit of credit card sales invoices.

115 2. Fix and collect charges for admission to any of the

116 state-owned facilities under contract with the Board of Trustees

117| of the Internal Improvement Trust Fund.

118 3. Permit the acceptance of tour vouchers issued by tour

119| organizations or travel agents for payment of admissions.

120 4. Adopt and enforce reasonable rules to govern the

121| conduct of the visiting public.

122 (5) Notwithstanding the provisions of s. 287.057, the

123| University of Florida or its direct-support organization may

124| enter into contracts or agreements with or without competitive

125| bidding, in its discretion, for the protection or preservation

126 of historic properties.

127 (6) Notwithstanding s. 273.055, the University of Florida

128| may exchange, sell, or otherwise transfer any artifact,

129| document, equipment, and other form of tangible personal

130| property if its direct-support organization recommends such

131| exchange, sale, or transfer to the president of the university

132| and if it is determined that the object is no longer appropriate

133| for the purpose of advancing historic preservation. However, any

134| artifacts, documents, or other forms of tangible personal

135| property that have intrinsic historical or archaeological value

136| relating to the history, government, or culture of the state may

137| not be exchanged, sold, or otherwise transferred without prior

138| authorization from the Department of State.
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139 (7) Notwithstanding any other provision of law, the

140|{ University of Florida and its direct-support organization are

141| eligible to match state funds in the Trust Fund for University

142| Major Gifts established in s. 1011.94.

143 Section 2. Section 267.1736, Florida Statutes, is created
144 to read:

145 267.1736 Direct-support organization.--

146 (1) The University of Florida shall authorize a direct-

147| support organization to assist the university in carrying out

148| its dual historic preservation and historic preservation

149| education purposes and responsibilities for the City of St.

150 Augustine, St. Johns County, and the state under s. 267.1735 by

151| raising money; submitting requests for and receiving grants from

152 the Federal Government, the state or its political subdivisions,

153| private foundations, and individuals; receiving, holding,

154| investing, and administering property; and making expenditures

155| to or for the benefit of the university. The sole purpose for

156| the direct-support organization is to support the historic

157| preservation efforts and historic preservation education

158| programs and initiatives of the university. Such a direct-

159| support organization is an organization that is:

160 (a) Incorporated under the provisions of chapter 617 and

161| approved by the Department of State as a Florida corporation not

162 for profit;

163 (b) Organized and operated to receive, hold, invest, and

164| administer property and to make expenditures to or for the

165| benefit of the university; and
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166 (c) Approved by the university to be operating for the

167} benefit of and in a manner consistent with the goals of the

168| university and in the best interest of the state.

169 (2) The number of the board of directors of the direct-

170|{ support organization shall be determined by the president of the

171 university. Membership on the board of directors of the direct-

172 support organization shall include the professional expertise

173| needed to ensure that the university is meeting its dual

174| purposes of historic preservation and historic preservation

175 education. Such membership shall include, but not be limited to,

176| a licensed architect who has expertise in historic preservation

177| and architectural history, a professional historian in the field

178 of Bmerican history, and a professional archaeologist. All board

179| members must have demonstrated interest in the preservation of

180| Florida's historical and archaeological heritage. Membership on

181| the board of directors must be representative of the areas of

182| the state served by the direct-support organization and the

183| university in its preservation efforts. The president of the

184] university, or the president's designee, shall serve as a member

185 of the board of directors.

186 (3) The direct-support organization shall operate under

187| written contract with the university. The contract must provide

188 for:

189 (a) Approval of the articles of incorporation and bylaws

190| of the direct-support organization by the university.

191 (b) Submission of an annual budget for the approval of the

192| university. The budget must comply with rules adopted by the

193| wuniversity.
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194 (c) Certification by the university that the direct-

195| support organization is complying with the terms of the contract

196| and in a manner consistent with the historic preservation goals

197| and purposes of the university and in the best interest of the

198| state. Such certification must be made annually by the

199| university and reported in the official minutes of a meeting of

200{ the university.

201 (d) The reversion to the university, or the state if the

202{ university ceases to exist, of moneys and property held in trust

203| by the direct-support organization for the benefit of the

204| university if the direct-support organization is no longer

205| approved to operate for the university or if the university

206 ceases to exist.

207 (e) The fiscal year of the direct-support organization,

208| which must begin July 1 of each year and end June 30 of the

209| following year.

210 (f) The disclosure of material provisions of the contract

211| and the distinction between the University of Florida and the

212| direct-support organization to donors of gifts, contributions,

213| or beguests, as well as on all promotional and fundraising

214| publications.

215 (4) The university may authorize a direct-support

216| organization to use its property (except money), facilities, and

217| personal services, subject to the provisions of this section and

218] s. 1004.28. A direct-support organization that does not provide

219|{ equal employment opportunities to all persons regardless of

220] race, color, religion, sex, age, or national origin may not use

221| the property, facilities, or personal services of the
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222| university. For the purposes of this subsection, the term

223| ‘"personal services" includes full-time personnel and part-time

224| personnel as well as payroll processing.

225 (5) The university shall establish policies and may adopt

226| rules pursuant to s. 1004.28 prescribing the procedures by which

227| the direct-support organization is governed and any conditions

228| with which a direct-support organization must comply to use

229| property, facilities, or personal services of the university.

230 (6) Any moneys may be held in a separate depository

231| account in the name of the direct-support organization and

232| subject to the provisions of the contract with the university.

233| Such moneys may include lease income, admissions income,

234| membership fees, private donations, income derived from

235| fundraising activities, and grants applied for and received by

236| the direct-support organization.

237 (7) The direct-support organization shall provide for an

238 annual financial audit in accordance with s. 1004.28.

239 (8) Provisions governing direct-support organizations in

240 s. 1004.28 and not provided in this section shall apply to the

241| direct-support organization.

242 Section 3. Upon execution of a contract between the Board

243 of Trustees of the Internal Improvement Trust Fund and the

244| University of Florida for the management of state-owned

245| properties currently managed by the City of St. Augustine under

246| contract with the Department of State, section 267.171, Florida

247| Statutes, 1s repealed.

248 Section 4. This act shall take effect July 1, 2007.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 853 Pub. Rec./St. Augustine Historic Preservation Donors
SPONSOR(S): Proctor
TIED BILLS: HB 851 IDEN./SIM. BILLS: SB 2406
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Committee on Tourism & Trade 6Y,0ON Vogt Hoagland
2) Economic Expansion & Infrastructure Council 13Y,0N Vogt _ Tinker
3) Policy & Budget Council Martin (5;1// Hansen Wﬂ/él/
4)
5)

SUMMARY ANALYSIS

The bill creates a public records exemption for identifying information of persons making a donation to the
direct-support organization of the University of Florida for the purpose of supporting the educational and
historic preservation of state-owned historic properties in St. Augustine. This anonymity must also be
maintained in any publication concerning the direct-support organization.

This bill provides for future review and repeal of the exemption on October 2, 2012, and provides a statement
of public necessity.

The bill does not appear to have an impact on state or local governments.

The bill requires a two-thirds vote of the members present and voting for passage.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited Government - This bill decreases access to public records.

B. EFFECT OF PROPOSED CHANGES:
Public Records Law

Florida has a long history of providing public access to the records of governmental and other public
entities. The Legislature enacted its first law affording access to public records in 1909. In 1992,
Floridians adopted an amendment to the state constitution that raised the statutory right of access to
public records to a constitutional level. Section (24)(a), Art. | of the State Constitution provides that:

Every person has the right to inspect or copy any public record made or received
in connection with the official business of any public body, officer, or employee of
the state, or persons acting on their behalf, except with respect to records
exempted pursuant to this section or specifically made confidential by this
Constitution. This section specifically includes the legislative, executive, and
judicial branches of government and each agency or department created there
under; counties, municipalities, and districts; and each constitutional officer,
board, and commission, or entity created pursuant to law or this Constitution.

The Public Records Law' also specifies conditions under which the public must have access to
governmental records. Section 119.011(11), F.S., defines the term “public records” to include:

all documents, papers, letters, maps, books, tapes, photographs, films, sound
recordings, data processing software, or other material, regardless of the
physical form, characteristics, or means of transmission, made or received
pursuant to law or ordinance or in connection with the transaction of official
business by any agency.

The Florida Supreme Court has interpreted this definition of public records to include all materials made
or received by an agency in connection with official business which are used “to perpetuate,
communicate, or formalize knowledge.” Unless the Legislature makes these materials exempt, they
are open for public inspection, regardless of whether they are in final form.®

Under s. 24(c), Art. | of the State Constitution, the Legislature may provide for the exemption of records
from the public records requirements provided: (1) the law creating the exemption states with specificity
the public necessity justifying the exemption; and (2) the exemption is no broader than necessary to
accomplish the stated purpose of the law.

The Open Government Sunset Review Act, s. 119.15, F.S_, provides for the review, repeal, and
reenactment of an exemption. A new exemption is repealed on October 2nd in the fifth year after
enactment, unless the exemption is reenacted by the Legislature. An exemption may be created or
maintained only if it serves an identifiable public purpose, and it may be no broader than necessary to
meet that purpose.

' Chapter 119, F.S.
2 Shevin v. Byron, Harless, Schaffer, Reid, and Assocs., Inc., 379 So. 2d 633, 640 (Fla. 1980).
® See Wait v. Florida Power & Light Co., 372 So. 2d 420 (Fla. 1979).
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Proposed Changes

The bill creates a public records exemption to allow to remain anonymous, if they wish, donors and
prospective donors to the direct-support organization of the University of Florida who support the
educational and historic preservation of state-owned historic properties in St. Augustine. The bill
provides that the public records exemption is necessary because the release of information identifying
donors will adversely affect the direct-support organization’s ability to further the state goal of
maintaining, preserving, promoting and advancing historic preservation of these state owned
properties. The bill states that the exemption will allow the DSO to administer the promotion,
preservation, and public education efforts effectively and efficiently.

This bill takes effect on the date that HB 851 or similar legislation takes effect. The public records
exemption will automatically repeal on October 2, 2012, unless reviewed and saved from repeal
through reenactment by the Legislature.

SECTION DIRECTORY:

Section 1: amends s. 267.1736, F.S., as created by HB 851, 2007 Regular session, to create a public
records exemption for identifying information of persons making a donation to the direct-support
organization of the University of Florida to support the educational and historic preservation of state-
owned historic properties in St. Augustine. This section also provides for review and future repeal of
the public records exemption on October 2, 2012.

Section 2: provides a statement of public necessity.
Section 3: provides an effective date of the same date that HB 851, or similar legislation takes effect.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues: None.

2. Expenditures: None.

FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues: None.

2. Expenditures: None.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

FISCAL COMMENTS:

The public records law in general creates a significant, although unquantifiable, increase in government
spending. Government employees must locate requested records, and must examine every requested
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D.

record to determine if a public records exemption prohibits release of the record. There is likely no
fiscal impact to a single public records exemption; the location and examination process remains
whether or not a particular public records exemption exists.

lll. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

3. Other:

Article |, s. 24(c) of the State Constitution, requires a two-thirds vote of the members present and
voting for passage of a newly created public records or public meetings exemption. Thus, the bill
requires a two-thirds vote for passage.

RULE-MAKING AUTHORITY:

None.

DRAFTING ISSUES OR OTHER COMMENTS:
None.

STATEMENT OF THE SPONSOR

No statement provided.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES
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1 A bill to be entitled

2 An act relating to public records; amending s. 267.1736,

3 F.S.; providing an exemption from public records

4 requirements for certain donor and prospective donor

5 information involving state-owned properties in a historic
6 district in the City of St. Augustine; providing for

7 future legislative review and repeal under the Open

8 Government Sunset Review Act; providing a statement of

9 public necessity; providing a contingent effective date.

10

11| Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. Subsection (9) is added to section 267.1736,

14 Florida Statutes, as created by HB 851, 2007 Regular Session, to
15| read:

16 267.1736 Direct-support organization.--

17 (9) (a) The identity of a donor or prospective donor to the
18| direct-support organization who desires to remain anonymous, and
19| all information identifying such donor or prospective donor, is
20| confidential and exempt from the provisions of s. 119.07(1) and
21| s. 24(a), Art. I of the State Constitution; and that anonymity
22| must be maintained in the auditor's report. The university and
23| the Auditor General shall have access to all records of the

24| direct-support organization upon request.

25 (b) This subsection is subject to the Open Government

26| Sunset Review Act in accordance with s. 119.15 and shall stand
27| repealed on October 2, 2012, unless reviewed and saved from

28| repeal through reenactment by the Legislature.
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29 Section 2. The Legislature finds a public necessity in

30| protecting the identity of donors and prospective donors to the

31| direct-support organization authorized to assist the University

32| of Florida in carrying out its dual historic preservation and

33| historic preservation education purposes and responsibilities

34| for the various state-owned properties within the historic

35| district currently subleased by the Department of State to the

36| City of St. Augustine for management. This protection will

37| enable the direct-support organization to effectively and

38| efficiently administer the promotion, preservation, and public

39| education efforts related to these state-owned properties. The

40 purpose of the exemption is to honor the request for anonymity

41} of donors or prospective donors to the not-for-profit

42| corporation and thereby encourage donations from individuals and

43| entities that might otherwise decline to contribute. Without the

44| exemption, potential donors may be dissuaded from contributing

45| to the direct-support organization because such donors fear

46| being harmed by the release of sensitive financial information.

47| Difficulty in soliciting donations would hamper the ability of

48| the direct-support organization to carry out its marketing,

49| promotion, education, and preservation activities and would

50| hinder fulfillment of the goal of the state in maintaining these

51 state-owned properties and in preserving, promoting, and

52| advancing historic preservation of these properties through

53| funding by both the public sector and the private sector.

54 Section 3. This act shall take effect on the same date
55 that HB 851 or similar legislation takes effect, if such
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56| legislation is adopted in the same legislative session or an

57 extension thereof and becomes law.
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SUMMARY ANALYSIS

The bill creates a comprehensive consumer protection package relating to mortgages. Bill provisions provide
that mortgage brokers and lenders supply to borrowers detailed disclosures for various loan products. The bill
requires establishment of at least 4 hours continuation education that specifically addresses Chapter 494,
Florida Statutes (F.S.), and corresponding rules. The bili also authorizes The Office of Financial Regulation
(OFR) within the Department of Financial Services (DFS) to take enforcement action against those mortgage
brokers and mortgage lenders who violate the federal Real Estate Settlement Procedures Act or the federal
Truth-in-Lending Act.

The bill creates the Florida Residential Mortgage Fraud Act. The bill provisions address mortgage fraud by
providing another tool for prosecuting those who commit this crime. The bill provides definitions of mortgage
fraud. There are also included in the bill provisions for venue and penalty.

On February 16, 2007, the Criminal Justice Impact Conference determined that this bill would have an
insignificant prison bed impact on the Department of Corrections.

The annual increase in Regulatory Trust Fund revenues that may result from this bill are estimated to be
$150,000. Any cost increases required will be minimal, and the OFR will be able to absorb them within current
resources.

The act takes effect October 1, 2007.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Safeguard individual liberty — The bill requires mortgage brokers and lenders to provide borrowers with
detailed disclosures regarding certain loan products. Provisions in the bill require borrowers to be
informed about the risks associated with these loan products as well as any material changes in their
terms. Moreover the burden of proving that certain notice requirements have been provided to the
borrower is incumbent upon the licensee.

Protects individual liberty: The bill provides additional enforcement and investigative tools for
prosecuting mortgage fraud.

Provide limited government — The bill increases the enforcement authority of OFR against mortgage
brokers and mortgage lenders who violate the federal Real Estate Settlement Procedures Act or the
federal Truth-in-Lending Act. Additionally, OFR will be authorized to take action against the principal
representative of a lender based on the actions of the lender's associates or employees. Rulemaking
authority is also granted to the Financial Services Commission (Commission) to implement the
provisions of the bill.

EFFECT OF PROPOSED CHANGES:

Present Situation Sections 1-12

According to OFR, there is no requirement under Chapter 494, F.S., for lenders or mortgage brokers to
promptly notify borrowers about subsequent changes in the terms of certain variable rate loan products
prior to closing. In some cases, borrowers learn of these changes at closing. Moreover, OFR lacks the
authority to enforce federal laws and regulations governing such lending practices.

Likewise, there is no provision in current law that allows the OFR to impose a fee if an applicant
requests to review his or her mortgage broker test. When OFR has contracted with a vendor to
administer the mortgage broker test, the vendor, if requested by an applicant, imposes a test review fee
for an applicant to review his or her test. In a scenario where a review fee is charged by a vendor, OFR
has been absorbing that cost.

Proposed Changes
Sections 1-4 of the bill provide amendments to Part |, Chapter 494, F.S., General Provisions.

Section 1: The bill amends s. 494.001, F.S., relating to definitions.

The bill revises the definition of the term "act as a loan originator." The definition specifies the acts
that are comprised in the definition. It includes the act of assisting any licensed or exempt entity in
negotiating the making of a mortgage loan, including working with a licensed or exempt entity to
structure a loan or discussing the terms and conditions necessary for the delivery of the loan product.
The revised definition is intended to further clarify that an employee of a licensed mortgage lender or
correspondent lender who acts as a wholesale account representative is considered a loan originator.
By revising the definition, these individuals will also be required to complete 14 hours of continuing
education every two years, and the lender will be required to list them on its quarterly report filed with
OFR pursuant to s. 494.0067(9), F.S.

The bill adds a definition for the term "mortgage loan application”, which is defined as: "a submission of
a borrower's financial information in anticipation of a credit decision, whether written or computer-
generated, relating to a mortgage loan. If the submission does not state or identify a specific property,
the submission is an application for a prequalification and not an application for a mortgage loan under
this part. The subsequent addition of an identified property to the submission converts the submission
to an application for a mortgage loan."
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A definition for the term "mortgage brokerage fee" is added which is defined as: "the total
compensation to be received by a mortgage brokerage business for acting as a mortgage broker."

Also, the bill adds a definition for the term "business day" which is defined as: "any calendar day except
Sunday or a legal holiday."

Section 2: The bill amends s. 494.0014, F.S., relating to cease and desist orders; administrative
fines; and refund orders.

This section is amended to allow OFR to impose a fine upon any person who makes or brokers a loan,
or a mortgage business school for violations of Part | of Chapter 494, F.S, relating to its general
provisions. Currently, OFR has the authority to impose fines under Parts Il and lil of Chapter 494,
F.S., relating to the regulation of mortgage brokers and mortgage lenders, respectively. The bill will
broaden OFR authority to impose fines against perpetrators that also violate the general provisions of
the chapter.

Section 3: The bill amends s. 494.0029, F.S., relating to mortgage business schools.

In addition to the remedies set forth in 494.0014, F.S., the bill authorizes OFR to revoke, suspend, or
place on probation the permit of a mortgage business school that fails to meet the requirements of this
section.

Further, permitted mortgage business schools must conduct classes on a 50-minute classroom hour
basis, and they must develop procedures to confirm the identity of each attending student in
accordance with applicable rules and the chapter. This provision ensures that all students are
receiving the same number of instruction hours.

Section 4: The bill amends s. 494.00295, F.S., relating to professional continuing education.

Current law requires that every two years mortgage brokers and mortgage lenders, principal
representatives and loan originators for a mortgage lender, as well as correspondent mortgage lenders,
successfully complete 14 hours of professional continuation education, pursuant to s. 494.0065, Fs.'

Although the instructional materials provided in these courses address the requirements of Chapter
494, F.S., there is no minimum number of hours that specifically speaks to all of the chapter provisions
and their corresponding rules. Of the 14 hours of continuing education, the bill requires that at least 4
hours address the chapter and the rules.

The bill further amends the section to reduce the time period for the waiver provision that is applicable
to the continuing education requirements for mortgage brokers’ first time license renewal. Currently, s.
494.00295, F.S., reads in part:

The requirements for professional continuing education for a principal
representative are waived for the license renewal of a mortgage lender,
correspondent mortgage lender, or mortgage lender pursuant to s. 494.0065 for
the biennial license period immediately following the period in which the principal
representative completed the 24 hours of classroom education and passed a
written test in order to qualify to be a principal representative.

The bill would limit the waiver to those brokers who have completed the 24-hour pre-licensure course
within 90 days of the biennial renewal period.

'494.0065 Saving clause
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The bill also authorizes OFR to conduct professional continuing education programs. Presently, the
statute lists permitted mortgage business schools, or entities specifically exempted from permitting as
mortgage business schools (e.g., community colleges, universities, etc.) as the only entities authorized
to conduct the programs.

Moreover, the bill creates in paragraph (a) of subsection (3) requirements for electronically transmitted
courses (i.e., courses taken via the Internet). All electronically transmitted courses shall require that
the time spent attending such courses is equal to the number of qualifying hours awarded a participant
attending courses at a permitted facility.

Before a participant receives a course completion certificate, the course provider shall ensure the
participant: 1) logged the required hours for a module; 2) completed a comprehensive test on the
particular module; and 3) correctly answered all the test questions.

In paragraph (b) of subsection (3), additional requirements are imposed by the bill upon distance
education course participants. that providers for distance education courses (i.e., course taken via the
mail). The bill requires that the course participants successfully complete a test that covers the course
content. The test must consist of at least 100 questions, and the participant must successfully answer
at least 75% of the test questions in order to be awarded a certificate of course completion. Thereis a
prohibition provision to keep the course provider from providing the test answers to course participants.

The bill clarifies that the Commission shall adopt rules pursuant to ss. 120.536(1)* and 120.54°, F.S_, to
administer this section.

Sections 5-8 of the bill provide amendments to Part Il, Chapter 494, F.S., Mortgage Brokers.
Section 5: The bill amends s. 494.0033, F.S., relating to mortgage broker's license.

The bill requires a person seeking a mortgage brokers license to have a high school diploma or its
equivalent. Currently, this is not a requirement for licensure.

The bill authorizes the Commission to adopt rules prescribing an additional fee that may not exceed
$50 for applicants to review their graded mortgage broker test. Rulemaking is also provided to the
Commission regarding the administration of the testing process. However, OFR plans to contract with
a vendor to administer the mortgage broker test. According to OFR, the collection of a "review fee" is a
standard provision in most vendor contracts.

Section 6: The bill amends s. 494.0038, F.S., relating to mortgage broker disclosures.

There are extensive changes to this section. The following paragraphs summarizes these changes:
Subsection (1): When a mortgage brokerage business (business), in the presence of the borrower, has
a lender to accept the borrower’s mortgage loan application, the bill requires that within 3 days of the
acceptance, a written, executed mortgage brokerage agreement, between the business and the
borrower, is necessary for the business to receive a brokerage fee. Moreover, if the borrower is not
present during the transaction between the business and the acceptance of the application, the bill
states that the “licensee” shall forward the agreement to the borrower within the same 3-day

?120.536 Rulemaking authority; repeal; challenge.—

(1) A grant of rulemaking authority is necessary but not sufficient to allow an agency to adopt a rule; a specific law to be
implemented is also required. An agency may adopt only rules that implement or interpret the specific powers and duties granted by
the enabling statute. No agency shall have authority to adopt a rule only because it is reasonably related to the purpose of the enabling
legislation and is not arbitrary and capricious or is within the agency's class of powers and duties, nor shall an agency have the
authority to implement statutory provisions setting forth general legislative intent or policy. Statutory language granting rulemaking
authority or generally describing the powers and functions of an agency shall be construed to extend no further than implementing or
interpreting the specific powers and duties conferred by the same statute.

#120.54 Rulemaking.—
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acceptance window. Additionally, the bill states the “licensee” bears the burden of proving the borrower
received and approved the agreement.

In the mortgage brokerage agreement, the bill requires other disclosures be made in its terms that
include: 1) the maximum dollar amount the business receives from the lender. The Commission may
prescribe rules regarding the acceptable form this disclosure assumes. 2) The nature of the
relationship between the business and the lender. 3) A description of how compensation is paid by the
lender. 4) A description of how the interest rate affects the compensation paid to the business.
Currently, fees are disclosed in terms such as range of points (percentages), instead of dollar amounts.
Disclosing the fees in terms of dollars is intended to be more informative for consumers.

Furthermore, unless a loan application fee or other third party fee is accepted by the mortgage
brokerage business, the business is not required to disclose to the borrower the exact amount of the
fee received from the lender until closing. OFR has shared with staff that it has seen a variety of fees
on mortgage brokerage agreements and/or the closing statements that are payable to the mortgage
brokerage business, but they have not previously been disclosed as such fees to the borrower (e.g.,
processing fees, handling fees, loan origination fees, discount fees, etc.). Provisions are included in
the bill that require the exact amounts of any payments from the lender to the business be disclosed to
the borrower within 3 business days of the business becoming aware of those amounts, or no later than
3 business days before the execution of the closing or settlement documents. The “licensee” bears the
burden of proving such notification was provided to the borrower.

Likewise, the bill requires a good faith estimate be signed and dated by the borrower. However, the
estimate does not replace the written mortgage brokerage agreement. Clarification is provided in the
bill that the estimate is to disclose the total amount of each of the fees that the borrower may
reasonably expect to pay if the loan is closed, including, but not limited to, fees earned by the mortgage
brokerage business, lender fees, third party fees, and official fees. Additionally, recipient identification
of all fees or payments charged the borrower is to be included in the estimate. Those fees may be
disclosed in generic terms, such as paid to lender, appraiser, or title company. However, an exception
to use of generic terms appears to apply to those fees received by the mortgage brokerage business.
Current law provides for inclusion in the terms and conditions how one obtains a refund of such fees, if
any.

Not only are disclosures required at the time an adjustable rate mortgage is offered to the borrower, but
also whenever the terms of the adjustable loan materially change prior to closing. Prescribed format
requirements for these disclosures are also provided in the bill. Similarly, the “licensee” bears the
burden of proving such disclosure was provided to the borrower. It is unclear what constitutes a
material change in the loan terms.

Section 7: The bill amends s. 494.004, F.S., relating to requirements of licensees.

The bill requires that in every mortgage loan transaction, licensees under ss. 494.003-494.0043, F.S.,
shall notify a borrower when material changes to the terms of a previously offered loan occurs. This
notification must be provided to the borrower within 3 business days after the licensee is made aware
of the changes, but not less than 3 business days before closing. The licensee bears the burden of
proving the notification was provided and accepted by the borrower.

In addition, the bill allows the borrower to waive notice in writing of material changes in the loan terms if
the borrower determines a loan is needed to meet a bona fide personal emergency and the notice
requirement would delay the closing. An imminent foreclosure during the 3-day period prior to closing
constitutes a bona fide personal emergency. Further, a description of a borrower’s waiver in provided

in the bill.
Section 8: The bill amends s. 494.0041, F.S., relating to administrative penalties and fines; license
violations.
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The bill authorizes the OFR to enforce the provisions of the federal Real Estate Procedures Act and
federal Truth in Lending Act, and any regulations adopted under those acts. Currently, the OFR lacks
the authority to enforce these federal regulations.

Sections 9-12 of the bill provide amendments to Part lll, Chapter 494, F.S., Lenders

Section 9: The bill amends s. 494.0064, F.S, relating to renewal of mortgage lender's license;
branch office license renewal.

As part of the license renewal process, lenders must certify that they meet the minimum net worth
requirements under the chapter. Currently, such certification is not required.

Section 10:  The bill amends s. 494.0067, F.S., relating to requirements of licensees under ss.
494.006-494.007, F.S.

As provided also in section 6 of the bill, the good faith estimate must identify the recipient of all

fees and payments charged to the borrower. Those fees may be disclosed in generic terms, such as
paid to lender, appraiser, or title company. However, an exception to the use of generic terms appears
to apply to those fees received by the mortgage brokerage business. Current law provides for inclusion
in the terms and conditions how one obtains a refund of such fees, if any. The licensee bears the
burden of proving such disclosures were provided to the borrower.

Not only are disclosure required at the time an adjustable rate mortgage is offered to the borrower, but
also whenever the terms of the adjustable loan materially change prior to closing. Prescribed format
requirements for these disclosures are also included in the bill. Similarly, the “licensee” bears the
burden of proving such disclosure was provided to the borrower. It is unclear what constitutes a
material change in the loan terms.

As provided also in section 7 of the bill, the bill provisions require that in every mortgage loan
transaction, licensees under ss. 494.003-494.0043, F.S., shall notify a borrower when material changes
to the terms of a previously offered loan occurs. This notification must be provided to the borrower
within 3 business days after the licensee is made aware of the changes, but not less than 3 business
days before closing. The licensee bears the burden of proving the notification was provided and
accepted by the borrower.

In addition, the bill allows the borrower to waive notice in writing of material changes in the loan terms if
the borrower determines a loan is needed to meet a bona fide personal emergency and the notice
requirement would delay the closing. An imminent foreclosure during the 3-day period prior to closing
constitutes a bona fide personal emergency. A description of a borrower’s waiver in provided in the
bill.

Section 11:  The bill amends s. 494.0072, F.S., relating to administrative penalties and fines, license
violations.

The OFR is authorized by the bill to enforce the provisions of the federal Real Estate Procedures Act
and federal Truth in Lending Act, and any regulations adopted under those acts. Currently, the OFR
lacks the authority to enforce these federal regulations.

Authorization is also given to the OFR to take disciplinary action against a principal representative of a
mortgage lender or correspondent lender based on the actions of the lender's associates or
employees. The principal representative is subject to suspension or revocation for an associate or
employee's actions if there is a pattern of repeated violations by associates or employees or if the
principal broker or principal representative had knowledge of the violations.

Section 12:  The bill amends s. 494.0073, F.S., relating to mortgage lender or correspondent
mortgage lender when acting as a mortgage brokerage business.
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The bill subjects a mortgage lender or a correspondent lender, when acting as a mortgage brokerage
business, to the provision of new subsection 494.004(8), F.S., which requires a borrower to be notified
of any material changes in the loan terms within 3 business days after the specific entity is made aware
of such changes, but not less than three business days before closing.

Section 13:

Present Situation

This section addresses mortgage fraud which is one of the most proliferating of white collar, real
property crimes occurring in the U.S. The crime is defined as a material misstatement,
misrepresentation, or omissions relied upon by an underwriter or lender to fund, to purchase, or to
insure a loan.* According to the Federal Bureau of investigations’ (FBI) statistics, the number of
reported mortgage fraud cases more than tripled from 6,890 in 2003 to 21,944 in 2005, based on
Suspicious Activity Reports that are required to be filed by financial institutions and certain other
entities with the Financial Crimes Enforcement Network of the U.S. Department of the Treasury.

The extent or dollar amount of this type of fraud is unknown. However, the dollar amount potentially
exposed to mortgage fraud, according to the Mortgage Bankers’ Association, was estimated to have
reached $2.8 trillion in 2004 by the volume of mortgage originations. It is also estimated that up to 10
percent of all residential loan applications have some form of material misrepresentation, both
inadvertent and malicious.’

There are specific factors that may be attributable to this trend. In recent years, there has been a
dramatic growth in the housing market accelerated by low interest rates. This area is vulnerable for
exploitation as credit is strong, profits are high, and technology is enhancing criminals’ ability to access
financial institution data.

Mortgage fraud is divided into two types: fraud for property and fraud for profit. Fraud for property is a
misrepresentation made by a borrower or other party in order to qualify for a mortgage loan. The
applicant may alter or falsify tax returns or misrepresent income or expenses. Generally, the buyer
intends to repay the loan. The FBI estimates that this type of fraud accounts for 20 percent of all the
fraud.

Fraud for profit generally involves multiple loan transactions with several financial institutions involved.
Parties to these schemes, generally devise a transaction by using fictitious, forged, or altered
documents, fraudulently transferring deeds, grossly inflating the value of purchased homes, and
submitting fraudulent escrow letters or other documents to mortgage companies. This type of fraud
may involve numerous gross misrepresentations regarding the true identity of the buyer or seller,
income, assets, collateral, and employment. Various documents relating to title insurance, which
confirms the stated owner has title and right to transfer the property, can be aitered to change the
financial institution lender or omit prior liens. Often, the borrower assumes the identity of another
person (straw buyer). The FBI estimates that 80 percent of all mortgage fraud involves collaboration or
collusion by industry insiders.

Residential Mortgage Fraud in Florida

In recent years, according to information provided to staff, the investigations, arrests, and prosecutions
of mortgage cases have dramatically increased. According to the Miami-Dade Police, the number of
reported mortgage and real estate fraud cases increased from 16 in 2003 to 78 in 2006. The FBI
reported 1,191 cases of real estate and mortgage fraud cases in Miami, thereby ranking Miami fourth
highest in the top ten spots for fraud for the quarter ending September 30, 2006. Los Angeles was
ranked first with 2,293 reported cases.

* 1 Federal Bureau of Investigations website: http://www.fbi.gov/page2/decO5/operationquickflip121405.htm.
5 The Detection, Investigation, and Deterrence of Mortgage Loan Fraud Involving Third Parties: White Paper, Federal

Financial Institutions Examination Council, February 2005.
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An example case occurred in February 2006; the Florida Office of the Statewide Prosecutor and the
Florida Department of Law Enforcement (FDLE) arrested several persons for allegedly conducting
mortgage fraud. The mortgage broker completed the loan applications, which included false credit
information of the borrowers. A title company approved the transactions with knowledge of false
information being filed. Six individuals were charged with participation in an enterprise through a
pattern of racketeering activity, racketeer influence and corrupt action (RICO) and conspiracy to commit
RICO, under ch. 895, F.S., both of which are first—degree felonies. These types of collaborative
activities have resulted in fraud against mortgage lenders exceeding $3.7 million.

Florida Regulation of Mortgage Brokerage and Lender Transactions

The Financial Services Commission (Commission) consists of the Governor, the Chief Financial

Officer, the Attorney General, and the Commissioner of Agriculture. The Commission is an independent
entity housed within the Department of Financial Services. The Office of Financial Regulation is one of
the entities under Commission jurisdiction.

The Office of Financial Regulation (OFR) is responsible for all activities of the Commission relating to
the regulation of financial institutions, mortgage brokers and lenders, finance companies, securities
industries, and money transmitters.® Mortgage brokers, lenders, and transactions are regulated by the
OFR pursuant to chapter 494, F.S., the Mortgage Brokerage and Lending Act. The OFR also is
charged with enforcing the Florida Financial Institutions Code, chs. 655-667, F.S.

Mortgage brokerage businesses, lenders, and brokers must apply to the OFR and meet certain
licensing standards before they may offer their services to the public. Monetary fines and civil sanctions
can be levied if a person or company is discovered to be operating in Florida without being exempt or
properly licensed. These entities are subject to periodic examinations to ensure compliance with the
laws.

Section 494.0025, F.S., provides that it is unlawful for any person, engaging in a mortgage transaction,
to knowingly or willingly employ any scheme to defraud, obtain property by fraud, willful
misrepresentation, and to falsify, conceal or cover up a material fact, make any false or fraudulent
statement or representation or make or use any false writing or document.

Section 494.0018, F.S., provides that any person who knowingly violates s. 494.0025, F.S., is guilty of
a felony of the third degree. If the value of the land and property exceeds $50,000 and involves five or
more victims, then it is a felony of the first degree.

Section 655.0322(5) and (6), F.S., provides criminal penalties for fraudulent transactions involving land
or property for the purpose of obtaining a loan. Any person who makes any false statement or willfully
overvalues any land or property for the purpose of influencing a financial institution or any other entity
authorized to extend credit is guilty of a felony in the second degree. Additionally, any person who
knowingly executes or attempts to execute a scheme to defraud a financial institution or other entity
authorized to extend credit by means of faise representations or fraudulent representations is guilty of a
felony of the second degree.

Section 494.001 Definitions.—As used in ss. 494.001-494.0077, F.S., the term: “Person” means an
individual, partnership, corporation, association, or other group, however organized.

Prosecution of Residential Mortgage Fraud in Florida

According to information provided to staff, prosecutors in South Florida utilize various criminal
provisions to prosecute residential mortgage, including ss. 494.0018, 812.014, 817.03,
817.034(4)(a)(1), 817.54, F.S., and ch. 895, F.S.

Section 812.014, F.S., provides in part that:

¢ Section 20.121(3), F.S.
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(1) A person commits theft if he or she knowingly obtains or uses, or
endeavors to obtain or to use, the property of another with intent to, either
temporarily or permanently:

(a) Deprive the other person of a right to the property or a benefit from the
property.

(b) Appropriate the property to his or her use or to the use of any person
not entitled to the use of the property.

(2)(a)1. If the property stolen is valued at $100,000 or more or is a
semitrailer that was deployed by a law enforcement officer;

the offender commits grand theft in the first degree, punishable as a felony of the first degree,
as provided in s. 775.082, s. 775.083, ors. 775.084. ..

(b)1. If the property stolen is valued at $20,000 or more, but less than
$100,000;

the offender commits grand theft in the second degree, punishable as a felony of the second
degree, as provided in s. 775.082, s. 775.083, or s. 775.084.

Pursuant to s. 817.03, F.S.: “Making false statement to obtain property or credit.—Any person who
shall make or cause to be made any written false statement, in writing, relating to his or her financial
condition, assets or liabilities, or relating to the financial condition, assets or liabilities of any firm or
corporation in which such person has a financial interest, or for whom he or she is acting, with a
fraudulent intent of obtaining credit, goods, money or other property, and shall by such false statement
obtain credit, goods, money or other property, shall be guilty of a misdemeanor of the first degree,
punishable as provided in s. 775.082 or s. 775.083.”

Section 817.34, F.S., “False entries and statements by investment companies offering stock or security
for sale” provides that:

Any person who shall knowingly subscribe to or make or cause to be made, any
false statements or false entry in any book of any investment company or exhibit
any false paper with the intention of deceiving any person authorized to examine
into the affairs of any investment company, or shall make, utter or publish any
false statement of the financial condition of any investment company, or the
stock, bonds or other securities by it offered for sale, shall be guilty of a felony of
the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Section 817.54, F.S., “Obtaining of mortgage, mortgage note, promissory note, etc., by false
representation” provides that:

Any person who, with intent to defraud, obtains any mortgage, mortgage note,
promissory note or other instrument evidencing a debt from any person or
obtains the signature of any person to any mortgage, mortgage note, promissory
note or other instrument evidencing a debt by color or aid of fraudulent or false
representation or pretenses, or obtains the signature of any person to a
mortgage, mortgage note, promissory note, or other instrument evidencing a
debt, the false making whereof would be punishable as forgery, shall be guilty of
a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

Chapter 895, F.S., is the Florida RICO (Racketeer Influenced and Corrupt Organization) Act.
Racketeering activity means to commit, to conspire to commit, or to solicit another person to commit
any crime that is chargeable, as delineated in s. 895.02, F.S. This list includes ch. 812, F.S, relating to
theft and ch. 817, F.S., relating to fraudulent practices. Section 895.03, F.S., provides that it is unlawful
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for any person who with criminal intent receives any proceeds derived from a pattern of racketeering
activity Section 895.04, F.S., provides that any person convicted of engaging in activity that is a
violation of s. 895.03, F.S., is guilty of a felony of the first degree.

Proposed Changes
Section 13:  The bill creates 817.545, F.S. This section may be cited as the “Florida Mortgage Fraud
Act”

For the purposes of subsection (2) of s. 817.545, F.S., the bill provides that the term:

"mortgage lending process" means the process through which a person seeks or obtains a residential
mortgage loan including, but not limited to, solicitation, application, or origination, negotiation of terms,
third-party provider services, underwriting, signing and closing, and funding of the loan. Documents
involved in the mortgage lending process include, but are not limited to mortgages, deeds, surveys,
inspection reports, uniform residential loan applications or other loan applications; appraisal reports;
HUD-1 settlement statements; supporting personal documentation for loan applications such as W-2
forms, verifications of income and employment, credit reports, bank statements, tax returns, and payroll
stubs; and any required disclosures.

Subsection (3) of the new section provides that:
A person commits the offense of mortgage fraud if, with the intent to defraud, the person knowingly:

(a) Makes any material misstatement, misrepresentation, or omission during the mortgage
lending process with the intention that the misstatement, misrepresentation, or omission will be relied
on by a mortgage lender, borrower, or any other person or entity involved in the mortgage lending
process; provided however that omissions on a loan application regarding employment, income or
assets for a loan that does not require this information shall not be a material omission for purposes of
this subsection.

(b) Uses or facilitates the use of any material misstatement, misrepresentation, or omission,
during the mortgage lending process with the intention that the material misstatement,
misrepresentation, or omission will be relied on by a mortgage lender, borrower, or any other person or
entity involved in the mortgage lending process; provided however that omissions on a loan application
regarding employment, income or assets for a loan that does not require this information shall not be a
material omission for purposes of this subsection.

(c) Receives any proceeds or any other funds in connection with the mortgage lending process
that the person knew resulted from a violation of paragraph (a) or paragraph (b).

(d) Files or causes to be filed with the clerk of the circuit court for any county of this state a
mortgage lending process document which contains a material misstatement, misrepresentation, or
omission.

An offense of mortgage fraud shall not be predicated solely upon information lawfully disclosed under
federal disclosure laws, regulations, or interpretations related to the mortgage lending process.

For the purpose of venue under section (5), any violation of this section shall be considered to have
been committed:

(a) In the county in which the real property is located; or
(b) In any county in which a material act was performed in furtherance of the violation.

Any person who violates subsection (3) commits a felony of the third degree, punishable as provided in
s. 775.082,s. 775.083, or s. 775.084, F.S.
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Section 14;  This act takes effect October 1, 2007.

C. SECTION DIRECTORY:
Section 1: The bill amends s. 494.001, F.S., relating to definitions.

Section 2: The bill amends s. 494.0014, F.S., relating to cease and desist; and refund orders.
Section 3: The bill amends s. 494.0029, F.S., relating to mortgage business schools.
Section 4: The bill amends s. 494.00295, F.S., relating to professional continuing education.

Section 5: The bill amends s. 494.0033, F.S., relating to mortgage broker’s license.

Section 6: The bill amends s. 494.0038, F.S., relating to mortgage broker disclosures.

Section 7: The bill amends s. 494.004, F.S., relating to requirements of licensees (mortgage
brokers and mortgage brokerage businesses).

Section 8: The bill amends s. 494.0041, F.S., relating to administrative penalties and fines; license
violations.

Section 9: The bill amends s. 494.0064, F.S., relating to renewal of mortgage lender's license;
branch office license renewal.

Section 10:  The bill amends s. 494.0067, F.S., relating to requirements of licensees (mortgage
lenders) under ss. 494.006-494.007, F.S..

Section 11:  The bill amends s. 494.0072, F.S, relating to administrative penalties and fines; license
violations.

Section 12:  The bill amends s. 494.0073, F.S., relating to mortgage lender or correspondent
mortgage lender when acting as a mortgage brokerage business.

Section13: The bill creates s. 817.545, F.S., Florida Mortgage Fraud Act.

Section 14 Provides effective date.

il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
Estimated increase of $150,000 in the Regulatory Trust Fund (Annually)

2. Expenditures:
Any additional costs will be absorbed within existing resources.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
Minimal if any.

2. Expenditures:
Minimal if any.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None

D. FISCAL COMMENTS:

The proposed change would allow the Office to pass along the charge for reviewing a mortgage broker
test to applicants who wish to review their test. Right now OFR absorbs that cost. The proposed
language allows the Office to charge an amount up to the amount actually charged by the test vendor,
not to exceed $50 per test, for the review. During 2005, 675 applicants reviewed their test and during
2006, 1040 applicants requested to review their tests. An estimate of 1000 applicants per year is used
above.
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Section 2 of this bili would allow OFR to impose a fine upon any person who makes or brokers a loan,
or a mortgage business school for violations of Part | of Chapter 494, F.S_, relating to its general
provisions. Currently, OFR has the authority to impose fines under Parts Il and il of Chapter 494,
F.S., relating to the regulation of mortgage brokers and mortgage lenders, respectively. The bill will
broaden OFR authority to impose fines against perpetrators that also violate the general provisions of
the chapter.

There are 129 mortgage business schools currently permitted statewide. The agency estimates that
the administrative fine provision contained in section 2 of the bill will have less than a $100,000 revenue
impact on an annual basis. This figure includes persons who make or broker loans in violation of the
statute and also the mortgage business schools. Since the Office currently has fine authority under
parts Il, lll, and IV of chapter 494, Florida Statutes, this analysis covers the fine authority that is
applicable to individuals with regard to those issues that are not covered elsewhere in the chapter.
These fines are estimated to be minimal in nature. For violations that could result in criminal sanctions,
the Office would most likely refer those cases for criminal prosecution; and therefore, most likely would
not receive administrative fines.

lll. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

RULE-MAKING AUTHORITY:

The bill appears to provide clear powers and duties to the Financial Services Commission to implement
provisions of the bill.

DRAFTING ISSUES OR OTHER COMMENTS:

None.

STORAGE NAME: h1125f.PBC.doc PAGE: 12
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D. STATEMENT OF THE SPONSOR

HB 1125 is a consumer protection bill. The bill provides for mortgage brokers and lenders to provide
detailed disclosures for various loan products in a manner that is clear and timely for borrowers. It also
provides for specific training in the form of continuing education to mortgage brokers to make them
more aware of Chapter 494 requirements. The bill also authorizes the OFR to take enforcement action

against those mortgage brokers and mortgage lenders who violate the federal Real Estate Settlement
Procedures Act or the federal Truth-in-Lending Act.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES

STORAGE NAME: h1125f.PBC.doc

PAGE: 13
DATE: 4/19/2007



FLORIDA H O U S8 E O F REPRESENTATI! VES

CS/HB 1125 2007
1 A bill to be entitled
2 An act relating to mortgages; amending s. 494.001, F.S.;
3 revising definitions; amending s. 494.0014, F.S.;
4 authorizing the Office of Financial Regulation to impose
5 fines; amending s. 494.0029, F.S.; authorizing the office
6 to take certain adverse actions on permits of certain
7 mortgage business schools; providing additional
8 requirements for such schools; amending s. 494.00295,
9 F.S.; providing an additional professional continuing
10 education requirement; authorizing the office to offer
11 professional continuing education programs; specifying
12 requirements for electronically transmitted and distance
13 education courses; amending s. 494.0033, F.S.; revising
14 mortgage broker license applicant requirements;
15 authorizing an additional fee for reviewing mortgage
16 broker's license tests; providing for review of the
17 testing process; amending s. 494.0038, F.S.; providing
18 additional disclosure requirements for mortgage brokerage
19 businesses; amending s. 494.004, F.S.; specifying an
20 additional notification requirement for mortgage broker
21 licensees; providing disclosure requirements; authorizing
22 a borrower to waive notification under certain
23 circumstances; providing waiver requirements; amending s.
24 494 .0041, F.S.; specifying additional acts constituting
25 grounds for certain disciplinary actions; providing for
26 fines and penalties; amending s. 494.0064, F.S.; providing
27 additional requirements for renewals of mortgage lender's
28 licenses; amending s. 494.0067, F.S.; providing additional
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CS/HB 1125 2007
29 requirements for mortgage lender licenses; providing
30 disclosure and notification requirements; authorizing a
31 borrower to waive notification under certain
32 circumstances; providing waiver requirements; amending s.
33 494.0072, F.S.; specifying additional acts constituting
34 grounds for certain disciplinary actions; providing fines
35 and penalties; amending s. 494.0073, F.S.; providing for
36 application of certain provisions to mortgage brokerage
37 businesses; providing for adoption of rules by the
38 Financial Services Commission; creating s. 817.545, F.S.;
39 providing a short title; providing a definition;
40 specifying criteria for committing the offense of mortgage
41 fraud; providing for venue with respect to the committed
42 offense; providing a criminal penalty; providing an
43 effective date.

44
45| Be It Enacted by the Legislature of the State of Florida:

46
47 Section 1. Subsection (2) of section 494.001, Florida
48 Statutes, is amended, and subsections (32), (33), and (34) are

49| added to that section, to read:

50 494 .001 Definitions.--As used in ss. 494.001-494.0077, the
51 term:

52 (2) "Act as a loan originator" means being employed by a
53| mortgage lender or correspondent mortgage lender, for

54| compensation or gain or in the expectation of compensation or

55| gain, to negotiate, e¥ offer to negotiate, or assist any

56| licensed or exempt entity in negotiating the making of a
Page 2 of 23
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57| mortgage loan, including, but not limited to, working with a

58| licensed or exempt entity to structure a loan or discussing

59| terms and conditions necessary for the delivery of a loan

60| product. A natural person whose activities are ministerial and

61| clerical, which may include quoting available interest rates e¥

62| loan-terms—and eonditiens, is not acting as a loan originator.

63 (32) "Mortgage loan application" means a submission of a

64| borrower's financial information in anticipation of a credit

65| decision, whether written or computer-generated, relating to a

66| mortgage loan. If the submission does not state or identify a

67| specific property, the submission is an application for a

68| pregualification and not an application for a mortgage loan

69| under this part. The subsequent addition of an identified

70| property to the submission converts the submission to an

71| application for a mortgage loan.

72 (33) "Mortgage brokerage fee" means the total compensation

73 to be received by a mortgage brokerage business for acting as a

74| mortgage broker.

75 (34) "Business day" means any calendar day except Sunday

76| or a legal holiday.

77 Section 2. Subsection (4) is added to section 494.0014,

78 Florida Statutes, to read:

79 494.0014 Cease and desist orders; administrative fines;

80 refund orders.--

81 (4) The office may impose upon any person who makes or

82| brokers a loan, or any mortgage business school, a fine for

83| wviolations of any provision of ss. 494.001-494.00295 or any rule
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84 or order issued under ss. 494.001-494.00295 in an amount not

85| exceeding $5,000 for each separate count or offense.

86 Section 3. Paragraph (f) is added to subsection (1), and
87| paragraphs (g) and (h) are added to subsection (2) of section

88 494 .0029, Florida Statutes, to read:

89 494.0029 Mortgage business schools.--
90 (1)
91 (f) In addition to the remedies set forth in s. 494.0014,

92| the office may revoke, suspend, or place on probation the permit

93| of any mortgage business school that fails to meet the

94| requirements of this section, subject to all reasonable

95| conditions that the office specifies.

96 (2)

97 (g) A school permitted under this section must conduct

98 classes on the basis of a 50-minute classroom hour in accordance

99| with the requirements of this chapter and commission rules.

100 (h) Each school permitted under this section is

101| responsible for developing procedures to confirm, and for

102| actually confirming, the identity of each student attending any

103| course offering.

104 Section 4. Section 494.00295, Florida Statutes, is amended
105| to read:

106 494.00295 Professional continuing education.--

107 (1) Mortgage brokers, and the principal representatives
108| and loan originators of a mortgage lender, correspondent

109| mortgage lender, or mortgage lender pursuant to s. 494.0065,

110| must successfully complete at least 14 hours of professional

111| continuing education covering primary and subordinate mortgage
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112| financing transactions and the provisions of this chapter during
113| the 2-year period immediately preceding the renewal deadline for
114 a mortgage broker, mortgage lender, correspondent mortgage

115 lender, or mortgage lender pursuant to s. 494.0065. A minimum of

116| 4 hours shall cover the provisions of this chapter and the rules

117 adopted under this chapter. At the time of license renewal, a

118] 1licensee must certify to the office that the professional

119| continuing education requirements of this section have been met.
120! Licensees shall maintain records documenting compliance with
121| this subsection for a period of 4 years. The requirements for
122| professional continuing education are waived for the license

123 renewal of a mortgage broker who has completed the 24-hour

124| prelicensing classroom education requirement of s. 494.0033(3)

125| within 90 days of ferx the biennial license period immediately

126| following the period in which the person became licensed as a
127| mortgage broker. The requirements for professional continuing
128! education for a principal representative are waived for the
129 license renewal of a mortgage lender, correspondent mortgage
130 lender, or mortgage lender pursuant to s. 494.0065 for the
131| biennial license period immediately following the period in
132| which the principal representative completed the 24 hours of
133 classroom education and passed a written test in order to

134| qualify to be a principal representative.

135 (2) Professional continuing education programs must

136| contribute directly to the professional competency of the

137| participants, may only be offered by permitted mortgage business

138| schools, the office, or entities specifically exempted from
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139| permitting as mortgage business schools, and may include
140| electronically transmitted or distance education courses.

141 (3) (a) All electronically transmitted courses shall

142| require that the time spent attending electronically transmitted

143| professional education courses is equal to the number of

144| qualifying hours awarded to participants for course attendance.

145| Before allowing a course participant to complete a course and

146| receive a certificate of course completion, the course provider

147| shall ensure that the course participant has:

148 1. Logged the required number of hours for the particular

149 timed module.

150 2. Completed a test that comprehensively covers the course

151| content for the particular timed module.

152 3. Correctly answered all test questions for the

153| particular timed module.

154 (b) All distance education course participants shall

155 successfully complete a test that comprehensively covers course

156] content in order to receive a certificate of course completion.

157| Distance education providers shall not provide answers to test

158| gquestions to course participants and shall not issue a

159| certificate of course completion to any course participant who

160{ has failed to correctly answer at least 75 percent of the total

161| test questions. The test must consist of at least 100 gquestions.

162 (4)43)> The commission shall adopt rules pursuant to ss.

163 120.536 (1) and 120.54 necessary to administer this section,

164 including rules governing qualifying hours for professional

165| continuing education programs and standards for electronically
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166| transmitted or distance education courses, including course

167| completion requirements.

168 Section 5. Paragraphs (a) and (b) of subsection (2) of
169| section 494.0033, Florida Statutes, are amended to read:

170 494.0033 Mortgage broker's license.--

171 (2) Each initial application for a mortgage broker's

172| license must be in the form prescribed by rule of the

173| commission. The commission may require each applicant to provide
174| any information reasonably necessary to make a determination of
175| the applicant's eligibility for licensure. The office shall

176! issue an initial license to any natural person who:

177 (a) 1Is at least 18 years of age and has a high school

178| diploma or its equivalent.

179 (b) Has passed a written test adopted and administered by
180| the office, or has passed an electronic test adopted and

181| administered by the office or a third party approved by the

182| office, which is designed to determine competency in primary and
183| subordinate mortgage financing transactions as well as to test
184| knowledge of ss. 494.001-494.0077 and the rules adopted pursuant
185| thereto. The commission may prescribe by rule an additional fee
186| that may not exceed $100 for the electronic version of the

187| mortgage broker test. The commission may waive by rule the

188| examination requirement for any person who has passed a test

189| approved by the Conference of State Bank Supervisors, the

190| American Association of Residential Mortgage Regulators, or the
191| United States Department of Housing and Urban Development if the
192| test covers primary and subordinate mortgage financing

193! transactions. The commission may adopt rules prescribing an

Page 7 of 23

CODING: Words stricken are deletions; words underlined are additions.
hb1125-01-c1



FLORIDA H O U S E O F R EPRESENTATIVES

CS/HB 1125 2007

194| additional fee that may not exceed $50 for an applicant to

195| review his or her completed and graded mortgage broker test. The

196| commission may adopt rules regarding the administration of the

197| testing process, including, but not limited to, procedures

198| relating to pretest registration, test security, scoring,

199| content, result notification, retest procedures and fees,

200| postexamination review, and challenge provisions.

201
202| The commission may require by rule information concerning any
203| such applicant or person, including, but not limited to, his or
204| her full name and any other names by which he or she may have
205| been known, age, social security number, qualifications and

206| educational and business history, and disciplinary and criminal
207| history.

208 Section 6. Section 494.0038, Florida Statutes, is amended
209 to read:

210 494.0038 Mortgage broker disclosures.--

211 (1) (a)1. A person may not receive a mortgage brokerage fee

212| £fer aetingas o mortgage brokerage—business except pursuant to a

213| written mortgage brokerage agreement between the mortgage

214! brokerage business and the borrower that is signed and dated by

215 the business and the borrower.

216 2. The written mortgage brokerage agreement must describe

217| the services to be provided by the mortgage brokerage business
218| and specify the amount and terms of the mortgage brokerage fee

219| that the mortgage brokerage business is to receive. The written

220| mortgage brokerage agreement must be executed within 3 business

221| days after a mortgage loan application is accepted if the
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222| borrower is present when the application is accepted. If the

223| borrower is not present when the is application accepted, the

224 licensee shall forward the written mortgage brokerage agreement

225| to the borrower within 3 business days after the licensee's

226| acceptance of the application, and the licensee bears the burden

227| of proving that the borrower received and approved the written

228 mortgage brokerage agreement.

229 (b)1. If the mortgage brokerage business is to receive any

230| payment of any kind from the lender, the maximum total dollar

231| amount of the payment must be disclosed to the borrower in the

232| written mortgage brokerage agreement as described in paragraph

233 (a) . The commission may prescribe by rule an acceptable form for

234| disclosure of brokerage fees received from the lender. The

235| mortgage brokerage agreement must state the nature of the

236| relationship with the lender, describe how compensation is paid

237| by the lender, and describe how the mortgage interest rate

238| affects the compensation paid to the mortgage brokerage

239| business. ; i 7 7
240
241| mortgagebrokerage business—suchfact——shallbe speeifiealldy
242 diselesed—to—the boxrower—

243 2. The exact amount of any payment of any kind by the

244 lender to the mortgage brokerage business must be disclosed in

245| writing to the borrower within 3 business days after the

246| mortgage brokerage business is made aware of the exact amount of

247| the payment from the lender but no later than 3 business days

248| prior to the execution of the closing or settlement statement.

249| The licensee bears the burden of proving such notification was
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250| provided to the borrower. If—themortgage brokerage fee—is—for
251| brokeringa ltoanfor a particular program—under—whiechthe

252| breokerage fee varies according—te—the terms—of the loan,—the

253 bfekefage—éee—may—be—éése%eseé—as—a—%aage—eé—éees—a%—%he~%éme—e£
254| applieation—The mortgage—breoker shall,—insuch instanecer

255| diselese—the—nature—of the fee arrangement—to—theborrower,—and
256| the-exactamount—of thefee mustbe disclesedat——settliement——or
257| elesing-

258 (c¢) The commission may prescribe by rule the form of

259 disclosure of brokerage fees.

260 (2) At the time a written mortgage brokerage agreement is

261| executed by the borrower or forwarded to the borrower for

262| execution, or at the time the mortgage brokerage business
263| accepts an application fee, credit report fee, property

264| appraisal fee, or any other third-party fee, but not fewer than

265| 3 business days prior to execution of the closing or settlement

266| statement, the mortgage brokerage business shall disclose in

267| writing to any applicant for a mortgage loan the following

268| information:

269 (a) That such mortgage brokerage business may not make

270/ mortgage loans or commitments. The mortgage brokerage business
271] may make a commitment and may furnish a lock-in of the rate and
272| program on behalf of the lender when the mortgage brokerage

273| business has obtained a written commitment or lock-in for the
274 loan from the lender on behalf of the borrower for the loan. The
275| commitment must be in the same form and substance as issued by

276 the lender.
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277 (b) That such mortgage brokerage business cannot guarantee
278| acceptance into any particular loan program or promise any
279! specific loan terms or conditions.

280 (¢) A good faith estimate, signed and dated by the

281 borrower, that discloses ef the total amount of each of the fees

282 that the borrower may reasonably expect to pay if the loan is

283| closed, including, but not limited to, fees earned by the

284| mortgage brokerage business, lender fees, third-party fees, and
285| official fees, together with eredit—report—fee propexty
286| appratsat-—fee—or anyother third-party—fee—and the terms and

287| conditions for obtaining a refund of such fees, if any. Any

288 amount collected in excess of the actual cost shall be returned
289| within 60 days after rejection, withdrawal, or closing. The good

290| faith estimate must identify the recipient of all payments

291| charged the borrower and, except for all fees to be received by

292| the mortgage brokerage business, may be disclosed in generic

293 terms, such as, but not limited to, paid to lender, appraiser,

294| officials, title company, or any other third-party service

295| provider. This requirement does not supplant or is not a

296 substitute for the written mortgage brokerage agreement

297 described in subsection (1).

298 (3) The disclosures required by this subsection must be

299| furnished in writing at the time an adjustable rate mortgage

300 loan is offered to the borrower and whenever the terms of the

301| adjustable rate mortgage loan offered materially change prior to

302| closing. The broker shall furnish the disclosures relating to

303| adjustable rate mortgages in a format prescribed by ss. 226.18

304 and 226.19 of Regulation Z of the Board of Governors of the
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305 Federal Reserve System, as amended, its commentary, as amended,

306| and the federal Truth in Lending Act, 15 U.S.C. ss. 1601 et

307 seq., as amended, together with the Consumer Handbook on

308 Adjustable Rate Mortgages, as amended, published by the Federal

309 Reserve Board and the Federal Home Loan Bank Board. The licensee

310| bears the burden of proving such disclosures were provided to

311 the borrower.

312 (4)43> If the mortgage brokerage agreement includes a

313| nonrefundable application fee, the following requirements are
314 applicable:

315 (a) The amount of the application fee, which must be

316| clearly denominated as such, shall be clearly disclosed.

317 (b) The specific services that will be performed in

318| consideration for the application fee shall be disclosed.

319 (c) The application fee must be reasonably related to the
320 services to be performed and may not be based upon a percentage
321| of the principal amount of the loan or the amount financed.

322 (5)44> A mortgage brokerage business may not accept any
323| fee in connection with a mortgage loan other than an application
324| fee, credit report fee, property appraisal fee, or other third-
325| party fee prior to obtaining a written commitment from a

326| qualified lender.

327 (6)45)> Any third-party fee entrusted to a mortgage

328| brokerage business shall immediately, upon receipt, be placed
329| into a segregated account with a financial institution located

330/ in the state the accounts of which are insured by the Federal

331| Government. Such funds shall be held in trust for the payor and

332| shall be kept in the account until disbursement. Such funds may
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333| be placed in one account if adequate accounting measures are
334| taken to identify the source of the funds.

335 (7)46> All mortgage brokerage fees shall be paid to a
336| mortgage brokerage business licensee.

337 (8)4#> This section does not prohibit a mortgage brokerage
338 business from offering products and services, in addition to
339| those offered in conjunction with the loan origination process,
340| for a fee or commission.

341 Section 7. Subsection (8) is added to section 494.004,
342| Florida Statutes, to read:

343 494.004 Requirements of licensees.--

344 (8) (a) In every mortgage loan transaction, each licensee

345| under ss. 494.003-494.0043 shall notify a borrower of any

346| material changes in the terms of a mortgage loan previously

347| offered to the borrower within 3 business days after being made

348| aware of such changes by the lender but not less than 3 business

349| days before the signing of the settlement or closing statement.

350| The licensee bears the burden of proving such notification was

351| provided and accepted by the borrower.

352 (b) A borrower may waive the right to receive notice of a

353| material change that is granted under paragraph (a) if the

354 borrower determines that the extension of credit is needed to

355| meet a bona fide personal financial emergency and the right to

356| receive notice would delay the closing of the mortgage loan. The

357 imminent sale of the borrower's home at foreclosure during the

358| 3-day period before the signing of the settlement or closing

359| statement constitutes an example of a bona fide personal

360| financial emergency. In order to waive the borrower's right to
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361| receive notice not less than 3 business days before the signing

362| of the settlement or closing statement of any such material

363| change, the borrower must provide the licensee with a dated

364| written statement that describes the personal financial

365| emergency, waives the right to receive the notice, bears the

366 borrower's signature, and is not on a printed form prepared by

367| the licensee for the purpose of such a waiver.

368 Section 8. Paragraph (v) is added to subsection (2) of

369 section 494.0041, Florida Statutes, to read:

370 494.0041 Administrative penalties and fines; license

371| violations.--

372 (1) Whenever the office finds a person in violation of an
373| act specified in subsection (2), it may enter an order imposing
374| one or more of the following penalties against the person:

375 (a) Revocation of a license or registration.

376 (b) Suspension of a license or registration subject to

377| reinstatement upon satisfying all reasonable conditions that the
378| office specifies.

379 (¢) Placement of the licensee, registrant, or applicant on
380| probation for a period of time and subject to all reasonable

381| conditions that the office specifies.

382 (d) Issuance of a reprimand.

383 (e) Imposition of a fine in an amount not exceeding $5,000
384 for each count or separate offense.

385 (f) Denial of a license or registration.

386 (2) Each of the following acts constitutes a ground for
387| which the disciplinary actions specified in subsection (1) may

388 be taken:
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389 (v) In any mortgage transaction, violating any provision

390 of the federal Real Estate Settlement Procedure Act, as amended,

391| 12 U.S.C. ss. 2601 et seg., the federal Truth In Lending Act, as

392| amended, 15 U.S.C. ss. 1601 et seqg., or any regulations adopted

393 under such acts.

394 Section 9. Subsection (1) of section 494.0064, Florida
395 Statutes, is amended to read:

396 494 .0064 Renewal of mortgage lender's license; branch
397| office license renewal.--

398 (1)42> The office shall renew a mortgage lender license

399| upon receipt of a completed renewal form, certification from the

400| 1licensee that the licensee currently meets the minimum net worth

401| requirements of s. 494.0061 or s. 494.0065, certification from

402! the licensee that during the preceding 2 years the licensee's

403| principal representative and loan originators have completed the

404| professional continuing education requirements of s. 494.00295,

405| and the nonrefundable renewal fee of $575. The office shall
406| renew a correspondent lender license upon receipt of a completed

407 renewal form, certification from the licensee that the licensee

408| currently meets the minimum net worth requirements of s.

409| 494.0062, certification from the licensee that during the

410| preceding 2 years the licensee's principal representative and

411| loan originators have completed the professional continuing

412| education requirements of s. 494.00295, and a nonrefundable

413| renewal fee of $475. Each licensee shall pay at the time of
414 renewal a nonrefundable fee of $325 for the renewal of each

415 branch office license.
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416 4B A licensee—shall also csubmit—as part—of the renewal
417 %eﬂ%r+%ﬁ%%§kﬁméeﬁ4ﬂEE—d&fE%?4%@—@%6&&%&@—%ﬁﬂﬁﬂﬁk%he

418
419

420
421 Section 10. Subsection (8) and paragraph (a) of subsection
422 (10) of section 494.0067, Florida Statutes, are amended, and

423| subsections (11) and (12) are added to that section, to read:
424 494.0067 Requirements of licensees under ss. 494.006-

425 494 .0077.--

426 (8) Each licensee under ss. 494.006-494.0077 shall provide
427| an applicant for a mortgage loan a good faith estimate of the
428| costs the applicant can reasonably expect to pay in obtaining a
429| mortgage loan. The good faith estimate of costs shall be mailed
430| or delivered to the applicant within a reasonable time after the
431| licensee receives a written loan application from the applicant.

432| The estimate of costs may be provided to the applicant by a

433| person other than the licensee making the loan. The good faith

434| estimate must identify the recipient of all payments charged to

435| the borrower and, except for all fees to be received by the

436| mortgage brokerage business and the mortgage lender or

437| correspondent mortgage lender, may be disclosed in generic

438| terms, such as, but not limited to, paid to appraiser,

439 officials, title company, or any other third-party service

440| provider. The licensee bears the burden of proving such

441| disclosures were provided to the borrower. The commission may

442| adopt rules that set forth the disclosure requirements of this

443 section.

Page 16 of 23

CODING: Words stricken are deletions; words underlined are additions.
hb1125-01-c1



F LORIDA H O U § E O F REPRESENTATI!V E S

CS/HB 1125 2007

444 (10) (a) Each mortgage lender or correspondent mortgage

445| lender licensee shall require the principal representative and

446| all loan originators, not currently licensed as mortgage brokers

447| pursuant to s. 494.0033, who perform services for the licensee

448| to complete 14 hours of professional continuing education during
449| each biennial license period. The education shall cover primary
450| and subordinate mortgage financing transactions and the

451| provisions of this chapter and the rules adopted under this

452| chapter.

453 (11) The disclosures in this subsection must be furnished

454| in writing at the time an adjustable rate mortgage loan is

455| offered to the borrower and whenever the terms of the adjustable

456| rate mortgage loan offered have a material change prior to

457| closing. The lender shall furnish the disclosures relating to

458| adjustable rate mortgages in a format prescribed by ss. 226.18

459 and 226.19 of Regulation Z of the Board of Governors of the

460| Federal Reserve System, as amended, its commentary, as amended,

461| and the federal Truth in Lending Act, 15 U.S.C. ss. 1601 et

462| seq., as amended, together with the Consumer Handbook on

463| Adjustable Rate Mortgages, as amended, published by the Federal

464 Reserve Board and the Federal Home Loan Bank Board. The licensee

465| bears the burden of proving such disclosures were provided to

466 the borrower.

467 (12) (a) In every mortgage loan transaction, each licensee

468| wunder ss. 494.006-494.0077 shall notify a borrower of any

469| material changes in the terms of a mortgage loan previously

470| offered to the borrower within 3 business days after being made

471| aware of such changes by the lender but not less than 3 business
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472| days before the signing of the settlement or closing statement.

473| The licensee bears the burden of proving such notification was

474| provided and accepted by the borrower.

475 (b) A borrower may waive the right to receive notice of a

476| material change that is granted under paragraph (a) if the

477 borrower determines that the extension of credit is needed to

478| meet a bona fide personal financial emergency and the right to

479| receive notice would delay the closing of the mortgage lcan. The

480| imminent sale of the borrower's home at foreclosure during the

481| 3-day period before the signing of the settlement or closing

482 statement constitutes an example of a bona fide personal

483| financial emergency. In order to waive the borrower's right to

484| receive notice not less than 3 business days before the signing

485| of the settlement or closing statement of any such material

486| change, the borrower must provide the licensee with a dated

487| written statement that describes the personal financial

488 emergency, waives the right to receive the notice, bears the

489| borrower's signature, and is not on a printed form prepared by

490| the licensee for the purpose of such a waiver.

491 Section 11. Paragraph (v) is added to subsection (2) of
492! section 494.0072, Florida Statutes, subsection (3) of that

493 section is amended, and subsection (5) is added to that section,
494 to read:

495 494 .0072 Administrative penalties and fines; license

496| violations.--

497 (1) Whenever the office finds a person in violation of an
498| act specified in subsection (2), it may enter an order imposing
499| one or more of the following penalties against that person:
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500 (a) Revocation of a license or registration.
501 (b) Suspension of a license or registration, subject to

502| reinstatement upon satisfying all reasonable conditions that the
503| office specifies.

504 (c) Placement of the licensee or applicant on probatiocn
505| for a period of time and subject to all reasonable conditions
506| that the office specifies.

507 (d) 1Issuance of a reprimand.

508 (e) Imposition of a fine in an amount not exceeding $5,000
509 for each count or separate ocffense.

510 (f) Denial of a license or registration.

511 (2) Each of the following acts constitutes a ground for
512| which the disciplinary actions specified in subsection (1) may
513 be taken:

514 (v) In any mortgage transaction, violating any provision

515 of the federal Real Estate Settlement Procedure Act, as amended,

516| 12 U.S.C. ss. 2601 et seq., the federal Truth In Lending Act, as

517| amended, 15 U.S.C. ss. 1601 et seq., or any regulations adopted

518 under such acts.

519 (3) A mortgage lender or correspondent mortgage lender is
520| subject to the disciplinary actions specified in subsection (1)
521| if any officer, member, director, control person, joint

522| venturer, or ultimate equitable owner of a 10-percent or Jgreater
523 interest in the mortgage lender or correspondent mortgage

524 lender, associate, or employee of the mortgage lender or

525! correspondent mortgage lender violates or has violated any

526| provision of subsection (2).
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527 (5) A principal representative of a mortgage lender or

528| correspondent mortgage lender is subject to the disciplinary

529| actions specified in subsection (1) for violations of subsection

530 (2) by associates or employees in the course of an association

531| or employment with the correspondent mortgage lender or the

532| mortgage lender. The principal representative is only subject to

533| suspension or revocation for associate or employee actions if

534| there is a pattern of repeated violations by associates or

535| employees or if the principal broker or principal representative

536| had knowledge of the violations.

537 Section 12. Section 494.0073, Florida Statutes, is amended
538 to read:

539 494 .0073 Mortgage lender or correspondent mortgage lender
540| when acting as a mortgage brokerage business.--Sections 494.006-
541| 494.0077 do not prohibit a mortgage lender or correspondent

542| mortgage lender from acting as a mortgage brokerage business.
543| However, in mortgage transactions in which a mortgage lender or
544 correspondent mortgage lender acts as a mortgage brokerage

545| business, the provisions of ss. 494.0038, 494.0042, 494.004(8),

546| and 494.0043(1), (2), and (3) apply.

547 Section 13. Section 817.545, Florida Statutes, is created
548| to read:

549 817.545 Mortgage fraud.--

550 (1) This section may be cited as the "Florida Mortgage

551 Fraud Act."

552 (2) For purposes of this section, the term "mortgage

553 lending process" means the process through which a person seeks

554| or obtains a residential mortgage loan, including, but not
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555| limited to, solicitation, application or origination,

556| negotiation of terms, third-party provider services,

557 underwriting, signing and closing, and funding of the loan.

558| Documents involved in the mortgage lending process include, but

559! are not limited to, mortgages, deeds, surveys, inspection

560| reports, uniform residential loan applications, or other loan

561| applications; appraisal reports; HUD-1 settlement statements;

562| supporting personal documentation for loan applications such as

563| W-2 forms, verifications of income and employment, credit

564 reports, bank statements, tax returns, and payroll stubs; and

565| any required disclosures.

566 (3) A person commits the offense of mortgage fraud if,

567| with the intent to defraud, the person knowingly:

568 (a) Makes any material misstatement, misrepresentation, or

569| omission during the mortgage lending process with the intention

570 that the misstatement, misrepresentation, or omission will be

571| relied on by a mortgage lender, borrower, or any other person or

572| entity involved in the mortgage lending process, provided that

573 omissions on a loan application regarding employment, income, oOr

574| assets for a loan that does not require this information shall

575| not be a material omission for purposes of this paragraph.

576 (b) Uses or facilitates the use of any material

577| misstatement, misrepresentation, or omission during the mortgage

578| lending process with the intention that the material

579 misstatement, misrepresentation, or omission will be relied on

580| by a mortgage lender, borrower, or any other person or entity

581| involved in the mortgage lending process, provided that

582| omissions on a loan application regarding employment, income, oOr

Page 21 of 23

CODING: Words stricken are deletions; words underlined are additions.
hb1125-01-¢c1



FLORIDA H O U S E O F R EPRESENTATI!IVES

CS/MHB 1125 2007

583| assets for a loan that does not require this information shall

584| not be a material omission for purposes of this paragraph.

585 (c) Receives any proceeds or any other funds in connection

586| with the mortgage lending process that the person knew resulted

587| from a violation of paragraph (a) or paragraph (b).

588 (d) Files or causes to be filed with the clerk of the

589| circuit court for any county of this state a mortgage lending

590| process document that contains a material misstatement,

591| misrepresentation, or omission.

592

593| For the purposes of this subsection, a misstatement,

594| misrepresentation, or omission is material if the misstatement,

595| misrepresentation, or omission is an important fact, as

596| distinguished from some unimportant or trivial detail, and has a

597| natural tendency to influence or was capable of influencing.

598 (4) BAn offense of mortgage fraud shall not be predicated

599| solely upon information lawfully disclosed under federal

600! disclosure laws, regulations, or interpretations related to the

601| mortgage lending process.

602 (5) For the purpose of venue under this section, any

603 violation of this section shall be considered to have been

604 committed:

605 (a) In the county in which the real property is located;
606 or
607 (b) In any county in which a material act was performed in

608 furtherance of the violation.

609 (6) Any person who violates subsection (3) commits a

610| felony of the third degree, punishable as provided in s.
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611 775.082, s. 775.083, or s. 775.084.
612 Section 14. Thigs act shall take effect October 1, 2007.
Page 23 of 23

CODING: Words stricken are deletions; words underlined are additions.
hb1125-01-c1



CS/HB 1197



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 1197 Department of Agriculture and Consumer Services
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SUMMARY ANALYSIS

CS/HB 1197 makes provisions under the jurisdiction of the Department of Agriculture and Consumer Services
(department).

Effective January 1, 2008, the bill requires persons applying for a private investigator license to pass an
examination relating to private investigative, private security and repossession services. Additionally, effective
September 1, 2008, those persons applying for a private investigator intern license are required to complete 24
hours of training prior to application for licensure. An additional 16 hours of training and an examination must be
completed within 180 days. The department is authorized to establish the content of the course work and
examination, as well as the manner of its administration and cost, which may not exceed $100. The bill provides
for certain exemptions to the examination requirements. The bill provides for the course work for persons
applying for recovery agent or recovery agent intern licensure to be offered through Internet-based training and
correspondence training as well as face-to-face training. The department is given spending authority from the
Licensing Trust Fund in the amount of $58,559 for the purpose of developing curriculum and administering
examinations to applicants for licensure as private investigators.

The bill revises the name of the organization providing the department with standards, definitions and test
procedures for the formulation of antifreeze to ASTM International.

CS/HB 1197 amends the registration process to allow non-owners of brake fluid brand names to register said
products with the department when the registration is accompanied by a notarized affidavit signed by the owner of
the brand name. Additionally, the bill revises the amount of brake fluid required to be submitted for sampling as
well as the labeling requirements, and revises requirements that constitute a new brake fluid product.

The bill clarifies that liquefied petroleum (LP) gas company applicants must supply satisfactory evidence that the
premium has been paid on a primary policy of bodily injury liability and property damage liability insurance
covering the products and operations of said business. The bill amends current law to include removing liquefied
petroleum gas from any container as a prohibited act unless performed by the owner or a person authorized by
the owner. The bill requires test measures of volumes of more than 500 gallons of petroleum to be calibrated to
the National Institute of Standards and Technology standards within 3 years of the date of adjustment rather than
every year.

The bill appears to have a positive fiscal impact on state government.

The effective date of this legislation is July 1, 2007.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government: The bill requires individuals seeking licensure as a private investigator
or private investigator intern to pass an examination demonstrating knowledge of ch. 493, F.S.,
relating to private investigative, private security and repossession services. Additionally, private
investigator interns are required to complete 40 hours of course work relating to ch. 493, F.S., prior to
the examination.

Ensure lower taxes: Those individuals seeking licensure as a private investigator or private
investigator intern will be assessed a fee for the required examination and/or course work.

B. EFFECT OF PROPOSED CHANGES:

Private Investigative, Private Security and Repossession Services

Under current law, an applicant applying for a license as a private investigator (Class “C” licensee)
meets the experience requirement if he/she can verify at least two years of investigative experience.
This experience may include work in law enforcement, insurance, corporate, housing, etc. However,
there is no requirement that applicants display any knowledge of Chapter 493, F.S., which regulates
private investigators in Florida.

Effective January 1, 2008, applicants for a Class “MA,” Class “M,” or Class “C” ! license will be
required to pass an examination covering the provisions of Chapter 493, F.S., relating to private
investigative, private security and repossession services. The examination must be administered by
the Department of Agriculture and Consumer Services (department) or its designee, and the
administrator of the examination must verify the identity of each applicant taking the exam. The
department has the authority to establish the content of the examination, as well as the manner of its
administration and cost, which may not exceed $100. Prior to application, persons seeking licenses,
as listed above, must provide proof of completion of the examination. The examination requirement
does not apply to persons holding valid Class “CC,” Class “C,” Class “MA,” or Class “M" licenses.
Persons applying for relicensure, whose license has been invalid for more than 1 year, must take and
pass the examination.

Private investigator interns (Class “CC” licensee) are not required to have any formal investigative
training. Generally, they are trained by their employers, who are licensed private investigators. The
intern period is set at two years with no definitive training guide, curriculum or verifiable standards.
Thus, in the absence of standardized entry-level training, many interns are being licensed as private
investigators without sufficient training in basic investigative techniques.

Effective September 1, 2008, applicants for a Class “CC” license must have completed at least 24
hours of a 40-hour course pertaining to general investigative techniques and Chapter 493, F.S,,
relating to private investigative, private security and repossession services, and pass an examination.
The course work must be offered by a state university or by a school, community college, college, or
university that falls under the purview of the Department of Education. The remaining 16 hours of
course work and an examination must be passed within 180 days. Individuals failing to provide
documentation of the completed course work within the specified timeframe will automatically have
his/her license suspended until such time as proof of completion is provided to the department. The
course work may be provided by face-to-face presentation, on-line technology, or a home study
course in accordance with standards established by the Department of Education. Upon successful

! Class “MA”: manager for a private investigate agency or branch office; Class “M”: manager for a private investigative agency or

security agency branch office; Class “C”: private investigator, as defined under chapter 493, F.S.
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completion of each part of the required course work, a certificate of completion will be issued to the
applicant by the facility providing the training. The department has the authority to establish the
content of the course work and the examination. The department is given spending authority from
the Licensing Trust Fund for monies to develop curriculum and administer the examinations. Persons
applying for relicensure, whose license has been invalid for more than 1 year, must complete any
required training and examination.

Currently, recovery agents (Class “E”) and recovery agent interns (Class “EE”) must pass a 40-hour
training course to gain licensure. Florida law requires this training to be “face-to-face.” In 2006,
approximately 275 recovery agents/interns completed the training. With such a small field of
applicants, many public institutions cannot afford to offer the training. Currently, there are only seven
schools statewide that offer course work for this program. The bill provides for the course work to be
offered through Internet-based training and correspondence training as well, to allow greater flexibility
for individuals seeking licensure as recovery agents/interns.

Brake Fluid

Current Florida statute? requires an applicant for the registration of a brand of brake fluid to state that
he/she owns said brand name of brake fluid. Many applicants applying for registration do not own the
brand name being registered and, frequently, the owners of the brake fluid brands contract with other
businesses to perform various functions regarding the distribution of their products, including
registration. Therefore, these companies cannot state that they own the brand name they are
registering. The bill amends the registration process to allow for non-owners of brake fluid brand
names to register said products with the department. The bill requires the non-owner to submit a
notarized affidavit signed by the owner of the brand name when applying for registration. The
affidavit must include all affected brand names, the owner’'s company or corporate name and
address, the applicant’s company or corporate name and address, and a statement from the owner
authorizing the applicant to register the product with the department. The owner of the brand name
will continue to maintain control over products sold under said brand names in the state.

The department currently requires all applicants, both new and renewals, for brake fluid registration to
submit a sample (64 fluid ounces) of brake fluid, with an affixed label, to be tested by an independent
laboratory. The report from the laboratory is then submitted to the department along with the
application for registration. This report provides a complete list of the chemical and physical
properties of the formula being registered. Brake fluid product registration can only be renewed if
there has been no change to the brand name, formula or composition; therefore, the results from an
independent laboratory testing previously submitted are still valid upon renewal. The bill amends
current statute to require the independent laboratory testing report only when a new brake fluid brand
is being registered. Additionally, the bill amends the amount of the sample to be tested from 64 to 24
fluid ounces, thus reducing the volume of chemical waste to be disposed of by the department. The
bill also requires the label to accompany the sample rather than be affixed to the sample.

Liquefied Petroleum Gas

Liquefied petroleum (LP) gas companies must provide proof of insurance coverage or a surety bond
to conduct business in the state. Current statutory language focuses mainly on the bond
requirements and fails to clarify the insurance requirements. The bill clarifies that LP gas company
applicants must supply satisfactory evidence that the premium has been paid on a primary policy of
bodily injury liability and property damage liability insurance covering the products and operations of
the business. The policy must be issued by an insurer authorized to do business in the state. Proof
of insurance may be in the form of an insurance certificate, affidavit, or other satisfactory evidence of
acceptable insurance coverage. The department may require new proof of insurance for policies that
have been canceled or otherwise terminated.

25.526.51(1)(a), F.S.
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Current statutory language® prohibits anyone, other than the owner and those authorized by the
owner, from selling, filling, refilling, delivering, or using any propane container for any other product or
purpose. The bill amends the statute to include removing gas from any container as one of the
prohibited acts. Removing propane from a container, other than through normal use, is a more
involved process than simply filling a container. The removal process results in escaping gas vapor
requiring additional safety measures to be taken to prevent ignition of the escaped vapor.

Other Issues

Current law * requires all persons and service agencies adjusting the accuracy of petroleum
measuring devices to have their test measures calibrated to National Institute of Standards and
Technology (NIST) standards within 1 year from the date of the adjustment. As a rule, test measures
of 500 gallon capacity and larger are immobile or when moved, are not moved over long distances,
which can affect accuracy. The bill requires test measures of volumes of more than 500 gallons to be
calibrated to the NIST standards within 3 years of the date of adjustment rather than every year, thus
reducing inaccurate measurements.

The bill amends current statute® to reflect the name change of the American Society for Testing and
Materials to ASTM International.

C. SECTION DIRECTORY:

Section 1: Amends s. 493.6203, F.S.; requiring applicants for certain classes of license to pass an
examination administered by the Department of Agriculture and Consumer Services (department) or
by a provider approved by the department; revising requirements regarding submission of application
for licensure; requiring the administrator of the examination to verify the identity of the applicant taking
the exam; providing the department the authority to establish criteria and the manner of
administration of the examination; requiring applicants for a Class “CC” license to complete a portion
of the course work related to ch. 493, F.S., and to pass an examination relating to said course work;
requiring the remainder of the course work and the examination, and the documentation thereof, to be
completed by a time certain; providing for suspension of license for failure to meet the time
requirements of the training and the examination until such time as the documentation is provided;
providing criteria for the course work; providing for the certification of completion to be issued upon
successful completion of the course work; authorizing the department to establish the content of the
course work and examination; and providing criteria for relicensure of the applicant.

Section 2: Amends s. 493.6401, F.S.; requiring persons conducting internet-based training or
correspondence courses to possess a Class “RS” license.

Section 3: Amends s. 493.6406, F.S.; providing criteria for training conducted by repossession
services school; and revising information required on a licensure application for such school or
facility.

Section 4. Amends s. 501.921, F.S.; revising the name of the organization providing the department
with standards, definitions and test procedures for the formulation of antifreeze.

Section 5: Amends s. 525.07, F.S.; revising the provisions for testing the accuracy of devices used
to measure petroleum fuel.

Section 6: Amends s. 526.51, F.S.; providing criteria for non-owners of brand name brake fluids to
register said products with the department; providing for owner of brand name to maintain control
over said product sold in the state; revising amount of brake fluid provided to department for testing
purposes; and, revising requirements that constitute a new brake fluid product.

3s.527.07,F.S.
*s.525.07(9), F.S.

%s.501.921, F.S.
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Section 7: Amends s. 527.04, F.S.; revising liability insurance requirements for persons licensed
under ch. 527, F.S., relating to the sale of liquefied petroleum (LP) gas.

Section 8: Amends s. 527.07, F.S.; revising requirements for removal of LP gas from containers.

Section 9: Provides the department with spending authority from the Licensing Trust Fund for the
purpose of developing curriculum and administering examinations to applicants for licensure as

private investigators.

Section 10: Provides an effective date of July 1, 2007.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:
(FY 07-08) (FY 08-09) (FY 09-10)
AmtFTE AmtFTE AmtFTE
1. Revenues:
Recurring:
Class “C” exams $51,500° $104,000 $105,100
2. Expenditures:
Recurring:
Costs involved’ $ 8,000 $ 8,000 $ 8,000
Service charge to GR 3.759 7,592 7,762
$11,759 $15,592 $15,762
Non-recurring:
Start-up costs:
Administering tests $14,400
Developing curriculum® 32,400
$46,800
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None
2. Expenditures:
None
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
(FY 07-08) (FY 08-09) (FY 09-10)
AMY/FTE AmtFTE AMt/FTE
Costs for Class “C” exam $51,500 $104,000 $105,100
Costs for Class “CC” applicants $ O $ 67,700 $ 72,300
$51,500 $171,700 $177,400

6 Class “C” exam begins January 1, 2008, prorated.
’ Printing certificates, applications, manuals, etc.

8 The Department of Agriculture and Consumer Services will use voluntary services provided by members of the existing advisory
council training committee who are experts in the private investigative industry. Costs include travel, lodging and meeting room
expenses.
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D. FISCAL COMMENTS:

None

ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Not applicable. This bill does not appear to affect municipal or county government.

2. Other:
None

B. RULE-MAKING AUTHORITY:
The bill gives the Department of Agriculture and Consumer Services (department) rule-making

authority regarding:
e The form upon which applicants for Class “C” licensure submit proof of passage of the
examination.

o The content of the examination for Class “C” applicants, as well as the manner and procedure
of its administration, and the examination fee.
o The content of the training course and examination criteria for Class “CC” applicants.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None

D. STATEMENT OF THE SPONSOR

This bill addresses a number of issues under the jurisdiction of DOACS. Specifically, HB 1197
provides for private investigators applying for licensure with the department to pass an examination
on the provisions of Ch. 493, FS. Additionally, Pl interns will be required to complete 40 hours of
training with an examination for licensure. HB 1197 also amends the registration process to allow for
non-owners of brake fluid brand names to register said products with the department. It also amends
the LP gas statute regarding proof of insurance and persons qualified to remove LP gas from
containers. Lastly, the bill revises calibration frequency to once every two years for tanks over 500
gallons.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES

On March 28, 2007, the Environment and Natural Resources Council adopted two amendments and reported
HB 1197 favorably with CS. The first amendment gives the Department of Agriculture and Consumer
Services spending authority from the Licensing Trust Fund for monies to be spent on curriculum
development. The second amendment clarifies the coursework to be completed by private investigator
interns be offered by an institution that falls under the purview of the Department of Education.
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FLORIDA H O U S E O F REPRESENTATIVES

CS/HB 1197 2007
1 A bill to be entitled
2 An act relating to relating to the Department of
3 Agriculture and Consumer Services; amending s. 493.6203,
4 F.S.; revising requirements for obtaining a Class "MA,"
5 Class "M," or Class "C" license as a private investigator;
6 revising the requirements for Class "CC" licensure as an
7 intern; amending s. 493.6401, F.S.; requiring a person who
8 conducts Internet-based training or correspondence
9 training for repossessor licensees to have a Class "RS"
10 license; amending s. 493.6406, F.S.; providing
11 requirements for training conducted by a repossession
12 services school or training facility; revising the
13 information required on a licensure application relating
14 to such a school or facility; amending s. 501.921, F.S.;
15 revising the name of the organization that provides
16 standards and test procedures used by the department in
17 adopting rules governing the formulation of antifreeze;
18 amending s. 525.07, F.S.; revising a requirement for
19 testing the accuracy of devices used to measure petroleum
20 fuel; amending s. 526.51, F.S.; revising requirements for
21 registering a brand of brake fluid for sale in the state;
22 requiring an applicant that does not own the brand name of
23 a brake fluid to submit a notarized affidavit to the
24 department in order to register that product; revising the
25 amount of the sample of brake fluid required to be
26 submitted to the department; amending s. 527.04, F.S.;
27 revising provisions requiring proof of liability insurance
28 coverage prior to licensure under ch. 527, F.S., relating
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FLORIDA H O U § E O F R EPRESENTATIVES

CS/HB 1197 2007
29 to the sale of liquefied petroleum gas; amending s.
30 527.07, F.S.; prohibiting a person other than the owner or
31 other authorized person from removing gas from a liquefied
32 petroleum gas container or receptacle for any gas or
33 compound; providing an appropriation; providing an
34 effective date.

35
36| Be It Enacted by the Legislature of the State of Florida:
37
38 Section 1. Subsection (5) of section 493.6203, Florida

39| Statutes, is renumbered as subsection (6) and amended, present
40 subsection (6) is renumbered as subsection (7), and a new

41| subsection (5) is added to that section, to read:

42 493.6203 License requirements.--In addition to the license
43| requirements set forth elsewhere in this chapter, each

44| individual or agency shall comply with the following additional
45| requirements:

46 (5) Effective January 1, 2008, an applicant for a Class

47| "MA," Class "M," or Class "C" license must pass an examination

48| that covers the provisions of this chapter and is administered

49! by the department or by a provider approved by the department.

50| The applicant must pass the examination before applying for

51| licensure and shall submit proof with the license application on

52{ a form approved by rule of the department that he or she has

53| passed the examination. The administrator of the examination

54| must verify the identity of each applicant taking the

55 examination.
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F L ORIDA H O U S E O F R EPRESENTATIVE S

CS/HB 1197 2007

56 (a) The examination requirement in this subsection does

57| not apply to an individual who holds a valid Class "CC," Class

58 "C," Class "MA," or Class "M" license.

59 (b) Notwithstanding the exemption provided in paragraph

60 (a), if the license of an applicant for relicensure has been

61| invalid for more than 1 year, the applicant must take and pass

62 the examination.

63 (c) The department shall establish by rule the content of

64| the examination, the manner and procedure of its administration,

65| and an examination fee that may not exceed $100.

66 (6) (a)45+ A Class "CC" licensee shall serve an internship
67| under the direction and control of a designated sponsor, who is
68| a Class "C," Class "MA," or Class "M" licensee.

69 (b) Effective September 1, 2008, an applicant for a Class

70 "cCc" license must have completed at least 24 hours of a 40-hour

71| course pertaining to general investigative techniques and this

72| chapter, which course is offered by a state university or by a

73| school, community college, college, or university under the

74| purview of the Department of Education, and must pass an

75| examination. The certificate evidencing satisfactory completion

76 of at least 24 hours of a 40-hour course must be submitted with

77| the application for a Class "CC" license. The remaining 16 hours

78| must be completed and an examination passed within 180 days. If

79| documentation of completion of the required training is not

80| submitted within the specified timeframe, the individual's

81| 1license is automatically suspended or his or her authority to

82| work as a Class "CC" pursuant to s. 493.6105(9) is rescinded

83| until such time as proof of certificate of completion is
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84| provided to the department. The training course specified in

85| this paragraph may be provided by face-to-face presentation, on-

86| line technology, or a home study course in accordance with rules

87| and procedures of the Department of Education. The administrator

88| of the examination must verify the identity of each applicant

89| taking the examination.

90 1. Upon an applicant's successful completion of each part

91| of the approved course and passage of any required examination,

92| the school, community college, college, or university shall

93 issue a certificate of completion to the applicant. The

94| certificates must be on a form established by rule of the

95| department.

96 2. The department shall establish by rule the general

97| content of the training course and the examination criteria.

98 3. If the license of an applicant for relicensure 