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SUMMARY ANALYSIS

The Administration Commission adopted rules affecting the comprehensive plans for three communities in
the Florida Keys Area of Critical State Concern: the City of Marathon, the Village of Islamorada, and
Monroe County. The statements of estimated regulatory costs showed each of the following rules would
have a specific, adverse economic effect, or would increase regulatory costs, exceeding $1 million over the
first 5 years the rule was in effect:

Rule 28-18.100, Florida Administrative Code (FAC)
Rule 28-18.400, FAC
Rule 28-19.310, FAC
Rule 28-20.400, FAC

Accordingly, these rules must be ratified by the Legislature before they may go into effect.

On February 4,2011, the Legislature was notified these rules would be submitted for ratification if the
rulemaking process was completed before the end of the regular session. Each rule was adopted on April
11, 2011, and submitted for ratification on April 12, 2011.

The proposed bill authorizes the referenced rules to go into effect. The scope of the bill is limited to this
rulemaking condition and does not adopt the substance of any rule into the statutes.

The bill is effective upon becoming law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

PRESENT SITUATION

Comprehensive Plans

In response to continued rapid growth and the challenges of the state and local governments to
adequately address development impacts, the Legislature adopted Florida's Growth Management Act
in 1985, known officially as 'The Local Government Comprehensive Planning and Land Development
Regulation Act" (the Act).' The Act was designed to remedy deficiencies in earlier law by giving more
state oversight and control of the planning process to the Department of Community Affairs (DCA), the
state's land planning agency. As directed by law, DCA adopted minimum standards for all local plans."
The 1985 Act created the current intergovernmental system of planning. Every county and municipality
is required to adopt a local government comprehensive plan in order to guide future growth and
development, and the Act authorizes DCA to review comprehensive plans and plan amendments for
compliance with the Act. Other state and regional entities also review local government plans and
amendments and provide comments to DCA. With state, regional, and local government oversight,
Florida has one of the most comprehensive, regulatory, growth management systems in the country.

The Act requires all local governments to adopt comprehensive land use plans and implement those
plans through land development regulations and development orders. Each local government
comprehensive plan must include at least two planning periods, one covering at least the first 5-year
period occurring after the plan's adoption and one covering at least a 1O-year period.

Each comprehensive plan contains chapters or "elements" that address future land use (including a
future land use map), housing, transportation, infrastructure, coastal management, conservation,
recreation and open space, intergovernmental coordination, capital improvements (and a 5-year capital
improvement schedule) and public school facilities. Section 163.3177, F.S., and Chapter 9J-5, Florida
Administrative Code (FAC), provide the requirements for elements of local comprehensive plans. The
statute also provides for scheduled updates to various elements and imposes penalties for failure to
adopt or update elements.

Florida Keys Area of Critical State Concern

Areas of critical state concern are designated pursuant to s. 380.05 F.S., which directs the state land
planning agency to recommend to the Administration Commission specific areas of critical state
concern. In its recommendation, the agency makes recommendations with respect to the purchase of
lands situated within the boundaries of the proposed area as environmentally endangered lands and
outdoor recreation lands under the Land Conservation Act of 1972. The Florida Keys Area of Critical
State Concern is authorized by s. 380.0552, F.S. The designation may be removed upon fulfilling the
Work Program Tasks set out in rules of the Administrative Comrnlsslon."

The state land planning agency is charged with reviewing all land development regulations for
compliance with the adopted principles for guiding development. The state land planning agency can
then, after consulting with the appropriate local government, recommend to the Administration
Commission the enactment, amendment, or rescission of a land development regulation or element of
a local comprehensive plan.

1 See ch. 163, pt. II, F.S.
2 Rule 9J-5, F.A.C. (Minimum Criteria for Review of Local Government Comprehensive Plans and Determination of Compliance).
3 s. 380.0552(4)(a), F.S.
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Rulemaking Authority

A rule is an agency statement of general applicability which interprets, implements, or prescribes law or
policy, including the procedure and practice requirements of an agency as well as certain types of
forms." Rulemaking authority is delegated by the l.eqlslature" through statute and authorizes an
agency to "adopt, develop, establish, or otherwise create,,6 a rule. Agencies do not have discretion
whether to engage in ruiemaklnq." To adopt a rule an agency must have a general grant of authority to
implement a specific law by rulernakinq." The grant of rulemaking authority itself need not be detalled."
The specific statute being interpreted or implemented through rulemaking must provide specific
standards and guidelines to preclude the administrative agency from exercising unbridled discretion in
creating policy or applying the law."

Under current law, an agency begins the formal rulemaking process by filing a notice of the proposed
nne." The notice is published by the Department of State in the Florida Administrative Weekli 2 and
must provide certain information, including the text of the proposed rule, a summary of the agency's
statement of estimated regulatory costs (SERC) if one is prepared, and how a party may request a
public hearing on the proposed rule. In 2010 the Legislature created s. 120.541(2)(a), F.S., expanding
the scope of a SERC to include an economic analysis projecting a proposed rule's adverse effect on
specified aspects of the state's economy or increase in regulatory costs .

. Legislative Ratification

HB 1565 was passed during the 2010 regular session but was vetoed by Governor Crist. On
November 16,2010, the Legislature in special session voted to override that veto and the bill became
law as Chapter 2010-279. The law expanded the requirement for agencies to prepare a formal
SERC,13 broadened the mandatory scope of each SERC to include an economic analysis of a rule's
potential fiscal impacts over 5 years," and created new s. 120.541 (3), requiring rules with certain
economic impacts must be submitted for ratification by the Legislature before they may go into effect.

The economic analysis now mandated for each SERC by s. 120.541 (2)(a), F.S., must address a rule's
potential impact over the 5 years from when the rule goes into effect. First is the rule's likely adverse
impact on economic growth, private-sector job creation or employment, or private-sector investment."
Next is the likely adverse impact on business competttlveness." productivity, or innovation." Finally,
whether the rule is likely to increase regulatory costs, including any transactional costs." If the
analysis shows the projected impact of the proposed rule in anyone of these areas will exceed $1
million in the aggregate for the 5 year period, the rule cannot go into effect until ratified by the
Legislature pursuant to s. 120.541(3), F.S.

4 s. 120.52(16); Florida Department ofFinancial Services v. Capital Collateral Regional Counsel-Middle Region, 969 So. 2d 527, 530
(Fla. 1st DCA 2007).
5 Southwest Florida Water Management District v. Save the Manatee Club, Inc., 773 So. 2d 594 (Fla. 1st DCA 2000).
6 s. 120.52(17).
7 s. 120.54(1)(a), F.S.
8 s. 120.52(8) & s. 120.536(1), F.S.
9 Save the Manatee Club, Inc., supra at 599.
10 Sloban v. Florida Board ofPharmacy, 982 So. 2d 26, 29-30 (Fla. 1st DCA 2008); Board ofTrustees ofthe Internal Improvement
Trust Fund v. Day Cruise Association, Inc., 794 So. 2d 696, 704 (Fla. 1st DCA 2001).
11 s. 120.54(3)(a)l, F.S.
12 s. 120.55(1)(b)2, F.S.
13 Agencies now must prepare a SERC if the proposed rule will adversely affect small businesses or will directly or indirectly increase
regulatory costs in excess of $200,000 in the aggregate within the 1 year of the rule going into effect. s. 120.54(3)(b)l.b.,
120.541(1)(b), F.S.
14 s. 120.541(2)(a), F.S.
15 s. 120.541(2)(a) 1., F.S.
16 Including the ability of those doing business in Florida to compete with those doing business in other states or domestic markets.
17 s. 120.541(2)(a) 2., F.S.
18 s. 120.541(2)(a) 3., F.S.
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Present law distinguishes between a rule being "adopted" and becoming enforceable or "effective.,,19 A
rule must be filed for adoption before it may go into effectz°and cannot be filed for adoption until
completion of the rulemaking process." A rule projected to have a specific economic impact exceeding
$1 million in the aggregate over 5 years22must be ratified by the Legislature before going into effect.23

As a rule submitted under s. 120.541(3), F.S., becomes effective if ratified by the Legislature, a rule
must be filed for adoption before being submitted for legislative ratification.

Proposed Rules

Comprehensive land management plans for the Florida Keys Area of Critical State Concern may be
amended by the local government first adopting the plan and then submitting the amendments for
approval by DCA,24 Changes are authorized only once annually and are adopted by the Administration
Commlsslorr" through rulemaking after DCA approves the changes by local government,26

On April 11, 2011, the Administration Commission filed several rules for adoption, including the 4 rules
referenced above in the initial summary. Statements of estimated regulatory costs submitted with these
rules showed each as increasing regulatory costs in excess of $ 1 million over the next 5 years.

Rules 28-18.100 and 28-18.400, F.A.C., Affecting the City ofMarathon

Rule 28-18.100, FAC, notes the comprehensive plan is superseded by the amendments to Rule 28
18.400, the actual comprehensive plan. The proposed changes primarily address continuations and
updates to the wastewater treatment and stormwater management components of the plan. These
changes bear directly on the availability of permits for construction in Marathon. According to the
SERC provided, the estimated assessments and permit fees to move 10,087 private entities, including
small businesses, from current on-site treatment plants to a central treatment system, would exceed a
total of $57,798,510. For some 3,855 owners of onsite sewage treatment and disposal facilities, there
would be an additional total cost of $11 ,565,000 for connecting a residential unit to a central collection
line. No lower cost regulatory alternative was received by the agency.

Rule 28-19.310, F.A.C., Affecting Islamorada, Village of Islands

Rule 28-19.310, FAC, is the comprehensive plan for Islamorada, Village of Islands. The proposed
changes primarily address continuations and updates to the wastewater treatment and stormwater
management components of the plan. These changes bear directly on the availability of permits for
construction in Islamorada. According to the SERC provided, the estimated assessments and permit
fees to move 3,100 private entities, including small businesses, from current on-site treatment plants to
a central treatment system, would exceed a total of $1'7,670,000. For these owners of onsite sewage
treatment and disposal facilities, there would be an additional total cost of $9,300,000 for connecting a
residential unit to a central collection line. No lower cost regulatory alternative was received by the
agency.

Rule 28-20.140, F.A.C., Affecting Monroe County

Rule 28-20.140, FAC, is the comprehensive plan for Monroe County. The proposed changes primarily
address continuations and updates to the wastewater treatment and stormwater management
components of the plan. These changes bear directly on the availability of permits for construction in
Monroe County. According to the SERC provided, the estimated assessments and permit fees to move

19 s. 120.54(3)(e)6. Before a rule becomes enforceable, thus "effective," the agency first must complete the rulemaking process and
file the rule for adoption with the Department of State.
20 s. 120.54(3)(e)6, F.S.
21 s. 120.54(3)(e), F.S.
22 s. 120.541(2)(a), F.S.
23 s. 120.541(3), F.S.
24 s. 380.0552(9)(a), F.S.
25 Comprised of the Governor and Cabinet. s. 380.031(1), F.S.
26 s. 380.0552(9)(b), F.S.
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19,145 private entities, including small businesses, from current on-site treatment plants to a central
treatment system, would exceed a total of $109,126,500. Additionally, 3,855 property owners are
subject to a Lower Keys Assessment which would total $96,375,000. 15,438 owners of onsite sewage
treatment and disposal facilities would face an additional total cost of $46,314,000 for connecting a
residential unit to a central collection line. No lower cost regulatory alternative was received by the
agency.

EFFECT OF PROPOSED CHANGES

The bill removes the condition for the cited rules to become effective created in s. 120.541 (3), F.S. The
purpose of the bill is limited to authorizing the rules to go into effect and does not adopt, amend, or
approve the substance of any rule. The bill expressly denies that it is intended to cure any procedural
defect that may exist in the rule. Thus, the bill leaves the rule in the same condition it would be had it
been filed for adoption and no ratification condition hindered its execution.

B. SECTION DIRECTORY:

Section 1: Identifies each submitted rule and provides for the rules to go into effect pursuant to s.
120.541(3), F.S. Expressly limits ratification to the effectiveness of the rules. Directs the act shall not
be codified in the Florida Statutes but only noted in the historical comments to each rule by the
Department of State.

Section 2: Provides the act goes into effect upon becoming law.

II. FISCAL ANALYSIS &ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill creates no additional source of state revenues.

2. Expenditures:

The bill requires no state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill itself has no impact on local government revenues.

2. Expenditures:

The bill does not impose additional expenditures on local governments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not have an economic impact on the private sector.

D. FISCAL COMMENTS:

The economic impacts projected in the statements of estimated regulatory costs would result from the
operation of the new rules. Some of these economic impacts, including assessments on private
individuals or businesses, would appear to result in increased revenues for local governments.
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III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The following information was provided by the Department of Community Affairs in its Statement of
Estimated Regulatory Cost analyzing each rule referenced in the bill:

(c) A good faith estimate of the cost to the agency, and to any other state and local
government entities, of implementing and enforcing the proposed rule, and any
anticipated effect on state or local revenues.

This is an ongoing program with existing staff involved in the growth management
implementation at the local and state level, no new costs are anticipated.

Based upon this analysis, the legislation does not appear to require counties or municipalities to take
any action requiring the expenditure of funds, reduce the authority that counties or municipalities
have to raise revenue in the aggregate, nor reduce the percentage of state tax shared with counties
or municipalities.

2. Other:

No other constitutional issues are presented by the bill.

B. RULE-MAKING AUTHORITY:

The bill meets the final statutory requirement for the Administration Commission to exercise its
rulemaking authority concerning these 3 comprehensive plans. No additional rulemaking authority is
required.

C. DRAFTING ISSUES OR OTHER COMMENTS:

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES
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FLORIDA

PCB RCC 11-09

H 0 USE o F

ORIGINAL

REPRESENTATIVES

2011

1 A bill to be entitled

2 An act relating to ratification of rules pertaining to

3 Land Planning Regulations for the Florida Keys Area of

4 Critical State Concern; ratifying specified rules for the

5 sole and exclusive purpose of satisfying any condition on

6 effectiveness pursuant to s. 120.541(3), F.S., which

7 requires ratification of any rule meeting any of specified

8 thresholds for likely adverse impact or increase in

9 regulatory costs; providing an effective date.

10

11 Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. (1) The following rules are ratified for the

14 sole and exclusive purpose of satisfying any condition on

15 effectiveness imposed under s. 120.541(3), Florida Statutes:

16 (a) Rules 28-18.100 and 28-18.400, Florida Administrative

17 Code, relating to the comprehensive plan for the City of

18 Marathon.

19 (b) Rule 28-19.310, Florida Administrative Code, relating

20 to the comprehensive plan for the Village of Islamorada.

21 (c) Rule 28-20.140, Florida Administrative Code, relating

22 to the comprehensive plan for Monroe County.

23 (2) This act serves no other purpose and shall not be

24 codified in the Florida Statutes. After this act becomes law,

25 its enactment and effective dates shall be noted in the Florida

26 Administrative Code or the Florida Administrative Weekly or

27 both, as appropriate. This act does not alter rulemaking

28 authority delegated by prior law, does not constitute
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H 0 USE o F

ORIGINAL

REPRESENTATIVES

2011

29 legislative preemption of or exception to any provision of law

30 governing adoption or enforcement of the rules cited, and is

31 intended to preserve the status of any cited rule as a rule

32 under chapter 120, Florida Statutes. This act does not cure any

33 rulemaking defect or preempt any challenge based on a lack of

34 authority or a violation of the legal requirements governing the

35 adoption of any rule cited.

36 Section 2. This act shall take effect upon becoming a law.

Page 2of 2
PCB RCC 11-09 - billdraft37522.docx
CODING: Words stricl(en are deletions; words underlined are additions.

v



RICK SCOTT
GOVERNOR

STATE OF FLORIDA

C!&ffice of tbe ~ol1ernor
THE CAPITOL

TALLAHASSEE, FLORIDA 32399-0001

www.flgov.com
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The Honorable Mike Haridopolos
President of the Senate
404 S. Monroe Street
Room 409, The Capitol
Tallahassee, Florida 32399-1100

The Honorable Dean Cannon
Speaker of the House
402 S. Monroe Street
Room 420, The Capitol
Tallahassee, Florida 32399-1300

Dear Speaker Cannon and President Haridopolos:

As Secretary of the Administration Commission, I am submitting the following rules for
legislative ratification pursuant to Section 120.541(3), Florida Statutes:

• Rules 28-18.100 and 28-18.400, FAC, addressing the comprehensive plan for the City of
Marathon;

• Rule 28-19.310, FAC, addressing the comprehensive plan for the Village of Islamorada;
and

• Rule 28-20.140, FAC, addressing the comprehensive plan for Monroe County.
Each rule relates to a local government located within the Florida Keys Area of Critical State
Concern.

Section 380.0552, Florida Statutes, sets forth the Legislative intent for the protection and
designation of the Florida Keys as an area of critical state concern. The statute was originally
adopted in 1979 and was amended several times thereafter. Pursuant to section 380.0552,
Florida Statutes, the Administration Commission is required to annually review the progress of
local governments in completing certain tasks that will lead to}he eventual removal of the area
of critical state concern designation. During the 2010 Legislative Session, changes
were adopted in Sections 380.0552(4), 403.086(10), and 381.0065(4), Florida Statutes,
providing a new process for the removal of the designation and the extension of statutory
deadlines to meet advanced wastewater treatment standards to reduce nutrient loading in the
nearshore waters in the Florida Keys Area of Critical State Concern. The 2010 statutory
changes also specifically provide the Administration Commission with authority to adopt rules to
administer these sections. The above referenced rules were adopted in compliance with
statutory direction and provide guidance to local governments to meet legislative intent.



The Honorable Dean Cannon
The Honorable Mike Haridopolos
April 12, 2011
Page Two

All statutory requirements for rule adoption have been met and the attached certified rule
packages were submitted to the Department of State for final adoption on April 11, 2011. Both
the Joint Administrative Procedures Committee and the Florida Small Business Regulatory
Advisory Council have reviewed the rules and have no objections to rule adoption and
ratification.

The Administration Commission requests the above referenced rules be ratified by the
Florida Legislature during the 2011 Legislative Session.

If you have questions, please contact Phillip Miller, Director of the Administration
Commission, at (850) 487-1884.

Sincerely,

~!t~~~rffia~
Administration Commission

JLM/bl

Enclosures

cc: The Honorable Ron Saunders, Representative, District 120
The Honorable Larcenia Bullard, Senator, District 39
Don Rubottom, Staff Director, House Rulemaking and Regulation Subcommittee
Dawn Roberts, Staff Director, Senate Committee on Governmental Oversight and
Accountability



STATE OF FLORIDA

DEPARTMENT OF COMMUNITY AFFAIRS
"Dedicated to making Florida a better place to call home"

CHf,RLlE CRIST
Governor

VIA HAND DELIVERY

Ms. Li7 Cloud, Chief
Bureau of Administrative Code

and weekly
R.A. Gray Building, Room 101
500 South Bronaugh Street
Tallahassee, Florida 32399-0250

April!I,2011

THOMAS G. PELHAM
secretary

-n--,
f11
o

Re: Administration Commission Rules 28- I8.100 and 28-18.400, Fla. Admin. Code
Filing for Adoption

Dear Ms. Cloud:

Enclosed is the certification package for filing these rules for adoption.

If you have any questions regarding this rule, please contact me. My address is listed below and my e-mail
address is llitula.ford@dca.state.fl.us. My direct telephone number is 922-1682.

Thank you,

Sincerely yours,

.. ;-ij" Y?-h)I(
Paula P. Ford
Agency Clerk

ppfl

Enclosurets)

2555 SHUMARD OAK BOULEVARD. TALLAHASSEE, FL 32399.2100
850-488-8466 (p) • 850-921-0781 (f) • Website: wwwdca.state.fl,us

• COMMUNITY PLANNING 850-488-2356 (pI 850-488·3309In • FLORIDA COMMUNITIES TRUST 850-922·2207 (PI 850-921-1747 If) •
• HOUSING AND COMMUNITY DEVELOPMENT 850·488·7956 (p) 850-922·5623 (f) •
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CERTIFICATION OF ADMINISTRATION COMMISSION

ADMINISTRATIVE RULES FILED WITH THE DEPARTMENT OF STATE

I hereby certify:

[x] (1) That all statutory rulemaking requirements of Chapter 120, F.S., and all rulemaking requirements of the

Department of State have been complied with; and

[x] (2) That there is no administrative determination under Section 120.56(2), F.S., pending on any rule covered by

this certification; and

[x] (3) All rules covered by this certification are filed within the prescribed time limitations ofSection 120.54(3)(e),

F.S. They are filed not less than 28 days after the notice required by Section 120.54(3)(a), F.S.; and

[ ) (a) Are filed not more than 90 days after the notice; or

[ ] (b) Are filed more than 90 days after the notice, but not more than 60 days after the administrative law judge files

the final order with the clerk or until 60 days after subsequent judicial review is complete; or

[x] (c) Are filed more than 90 days after the notice, but not less than 21 days nor more than 45 days from the date of

publication of the notice of change; or

[ ] (d) Are filed more than 90 days after the notice, but not less than 14 nor more than 45 days after the adjournment

of the final public hearing on the rule; or

[ ) (e) Are filed more than 90 days after the notice, but within 21 days after the date of receipt of all material

authorized to be submitted at the hearing; or

[ ] (f) Are filed more than 90 days after the notice, but within 21 days after the date the transcript was received by

this agency; or

[ ] (g) Are filed not more than 90 days after the notice, not including days the adoption of the rule was postponed

following notification from the Joint Administrative Procedures Committee that an objection to the rule was being

~considered; or ,....!i? ~
r--' ........
.h_~ .:::::-

[ ] (h) Are filed more than 90 days after the notice, but within 21 days after a good faith written propos~ a I~r

cost regulatory alternative to a proposed rule is submitted which substantially accomplishes the objecMioft~aw:!!
!'"I--J - ,.......

being implemented; or ;::J!i? ~ ,...,.."
<:::>Cn ~ , I

[ ] (i) Are filed more than 90 days after the notice, but within 21 days after a regulatory alternative f§;gereJ'ffy .s»
, :ban:: ~

Small Business Regulatory Advisory Committee.



Attached are the original and two copies of each rule covered by this certification. The rules are hereby adopted by

the undersigned agency by and upon their filing with the Department of State.

Rule No(s).

28-18.100

28·18.400

Under the provision ofSection 120.54(3)(e)6., F.S., the rules take effect 20 days from the date filed with the

Department ofState or a later date as set out below:

Effective:
(month) (day) (year)

Secretary. Administration Commission
Title

7
Number of Pages Certified

2



ADMTNISTRATION COMMISSION

Rule No.: RULE TITLE

28-18.100: Purpose and Effect

28-18.400: Comprehensive Plan

THE FULL TEXT OF THE PROPOSED RULE IS:

28-18.100 Purpose and Effect.

As provided in Sections 380.05(10) and 380.0552(7), F.S.. the Comprehensive Plan of the City of Marathon shall be

superseded by amendments which are proposed by Marathon and approved by the Department of Community

Affairs pursuant to Sections 380.05(6) and 380.0552(9), F.S.

Rulemaking Authority 380.0552(9), 380.05(22) FS. Law Implemented 380.0552 FS. History-New

28-18.400 Comprehensive Plan.

(J) The Comprehensive Plan of the City of Marathon, as the same exists on January 1,201 I, is hereby

amended to read as follows:

(2) Policy 1-3.5.18 Marathon Work Program Conditions and Objectives.

(a) The number ofallocations issued annually for residential development under the Residential Building Permit

Allocation System (BPAS) shall not exceed a total annual unit cap 000, plus any available unused BPAS

allocations from a previous year. Unused BPAS allocations may be retained and made available only for affordable

housing and Administrative Relief from BPAS year to BPAS year. Unused market rate allocations shall be available

for Administrative Relief. Any unused affordable allocations will roll over to affordable housing. This BPAS

allocation represents the total number ofallocations for development that may be issued during a year. A BPAS year

means the twelve-month period beginning on July 13. Policy 1-3.5.18 supersedes Policy 1-3.5.2 of the City of

Marathon Comprehensive Plan.

(b) No exemptions or increases in the number ofallocations may be allowed. other than that which may be

expressly provided for in the comprehensive plan or for which there is an existing agreement as of September 27,

2005 for affordable housing between the Department and the local government in the critical areas.

(c) Through the Permit Allocation Systems, Marathon shall direct new growth and redevelopment to areas

served by a central sewer system by 2015 that has committed or planned funding sources. Committed or planned

funding is funding that is financially feasible and reflected in a Capital Improvements Element approved by the



Department of CommunityAffairs. Prior to the rankingand approval of awards for an allocation authorizing

development of new principalstructures,Marathon shall coordinate with the central wastewater facility provider and

shall increasean applicant's score by four pointsfor parcelsserved bya collection line within a central wastewater

facility service area wherea central wastewater treatmentfacility hasbeen constructedthat meetsthe treatment

standardsof Sections381.0065(4)(1) and 403.086(I0), F.S.. and where treatmentcapacity is available. The points

shall onIy be awarded if a construction permit has been issued for the collection system and the parcel lies within the

servicearea of the wastewatertreatmentfacility.

(3) Reportingand Oversight.

(a) BeginningNovember30,20 II, Marathon and the Department of Community Affairs shall annuallyreport to

the Administration Commission documenting the degree to which the work programobjectives for the work

program year have been achieved. The Commission shall considerthe findings and recommendations provided in

those reportsand shall determine whetherprogress has beenachieved toward accomplishing the tasks of the work

program. l[the Commission determines that progress has not beenmade, the unitcap for residential development

shall be reduced by 20 percent for the following year.

Ch) If the Commission determinesthat progress has beenmadeforthe workprogram year, then the Commission

shall restore the unit cap for residential development for the following yearup to a maximum of 30 allocations per

BPASyear.

(c) Notwithstanding any other date set forth in this plan, the dates set forth in the work program shall control

whereconflicts exist.

Cd) Wastewatertreatmentand disposal in Marathon is governed by the requirements of Sections38 I.0065C4)(1)

and403.086(0), F.S., as amended. Nothing in this rule shall be construed to limitthe authorityofthe Department of

Environmental Protection or Department of Health to enforce Section 381.0065(4)(1) and 403.086(10), F.S., as

amended.

(4) Policy 1-2.2.4Hurricane Modeling.

For hurricane evacuation clearance time modeling purposes, clearance timeshall begin when the Monroe County

Emergency Management Coordinator issuesthe evacuation order for the permanent population for a hurricane that

is classified as a Category 3-5 wind eventor Category C-E surgeevent. Thetermination point shall be the

intersection of U.S. Highway One and the Florida Turnpike in Homestead/Florida City.
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(4) WORK PROGRAM.

(a) CarryingCapacity Study Implementation.

I. By July I, 20II, Marathon shall adopta Comprehensive Plan Policy to require that administrative relief in

the form of the issuanceofa building permitis not allowed for landswithin the Florida Forevertargetedacquisition

areas unless, after 60 days from the receiptof a complete application for administrative relief, it has beendetermined

the parcelwill not be purchased by any city, county. state or federal agency. Marathon shall developa mechanism to

routinely notify the Department of Environmental Protection of upcoming administrative reliefrequests at least6

months prior to the deadline for administrative relief.

2. By July I, 20II, Marathon shall adoptLand Development Regulations to require that administrative relief in

the form of the issuance of a building permitis notallowed for lands withinthe FloridaForevertargeted acquisition

areas unless, after 60 days from the receiptof a complete application for administrative relief, it has been determined

the parcel will not be purchased by any city, county, stateor federal agency.

3. By July 1,2011, Marathon shall amend theComprehensive Planto limitallocations into high quality tropical

hardwood hammock.

4. By July I, 20II, Marathon shall amendthe Land Development Regulations to limitallocations into high

qualitytropical hardwood hammock.

5. By July 1.2011. Marathon shall adopta Comprehensive Plan Policydiscouraging privateapplications for

future land use map amendments which increase allowable density/intensity on landsin the FloridaKeys.

6. By July 1,20 II and each July thereafter, Marathon shallevaluate its landacquisition needsand state and

federal funding opportunitiesand apply annually to at least onestateor federal landacquisition grantprogram.

7. By July 1,2012, Marathon shall enter intoa memorandum of understanding with the Department of

Community Affairs, DivisionofEmergencyManagement. Monroe County, Islamorada, Key West, Key Colony

Beach. and Layton after a notice and commentperiod of at least30 days for interested parties.The memorandum of

understanding shall stipulate, based on professionally acceptable data and analysis, the input variables and

assumptions. including regional considerations. forutilizing the Florida Keys Hurricane Evacuation Model or other

modelsacceptable to the Department of Community Affairs to accurately depict evacuation clearance times for the

population of the FloridaKeys.
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8. By July 1,2012, the Florida Keys Hurricane Evacuation Model shall be run with the agreed upon variables

trom the memorandum of understanding. Marathon and the Department of Community Affairs shall update the data

for the Florida Keys Hurricane Evacuation Model as professionally acceptable sources of information are released

(such as the Census, American Communities Survey, Bureau of Business and Economic Research, and other

studies). The City shall also evaluate and address appropriate adjustments to the hurricane evacuation model within

each Evaluation and Appraisal Report.

9. By December I, 2012, Marathon shall complete an analysis of maximum build-out capacity for the Florida

Keys Area of Critical State Concern, consistent with the requirement to maintain a 24-hour evacuation clearance

time and the Florida Keys Carrying Capacity Study constraints, This analysis shall be prepared in coordination with

the Department ofCommunity Affairs, Monroe County and each municipality in the Keys.

10. By December 1,2012, the Department of Community Affairs shall apply the derived clearance time to

assess and determine the remaining allocations for the Florida Keys Areas of Critical State Concern. The

Department will recommend appropriate revisions to the Administration Commission regarding the allocation rates

and distribution ofallocations to Monroe County, Marathon, Islamorada, Key West, Layton and Key Colony Beach

or identify alternative evacuation strategies that support the 24-hour hurricane evacuation clearance time. If

necessary, the Department ofCommunity Affairs shall work with each local government to amend the respective

Comprehensive Plans to reflect revised allocation rates and distributions or propose rule making to the

Administration Commission.

II. By July 1,2013, based on the Department of Community Affairs' recommendations, Marathon shall amend

the current building permit allocation system (BPAS in the Comprehensive Plan and Land Development .

Regulations) based on infrastructure availability, level of service standards, environmental carrying capacity, and

hurricane evacuation clearance time.

(b) Wastewater Implementation.

I. By July 1,20 II and each July I thereafter, Marathon shall annually evaluate and allocate funding for

wastewater implementation. Marathon shall identify any funding in the annual update to the Capital Improvements

Element of the Comprehensive Plan.

2. December I, 2013, Marathon shall work with the owners ofwastewater facilities and onsite systems

throughout the City and the Department of Environmental Protection (DEP) and the Department of Health (DOH) to
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fulfill the requirements of Sections 381.0065(3)(h) and (4)(1) and 403.086(10), F.S.. regarding implementation of

wastewater treatment and disposal. This will include coordination of actions with DOHand DEP to notifyowners

regarding systemsthat will not meet 2015treatment and disposal requirements.

3. By July I, 20II, Marathon shall evaluate its wastewater needsand stateand federal funding opportunities and

applyannuallyto at least one state or federal grantprogram for wastewater projects and connections.

4, By July 1,20 II, Marathon shall continueto developand implement local funding programs necessary to

timely fund wastewater construction and futureoperation, maintenance and replacement facilities.

5. ByJuly I, 20II and each year through2013, Marathon shall annually draft a resolution requesting the

issuance ofa portionof the $200 millionof bondsauthorized underSection 215.619, F.S.. and an appropriation of

sufficientdebt servicefor those bonds, for the construction of wastewater projects withinthe FloridaKeys.

6. By July I, 20II, Marathon shall developa mechanism to provideaccurate and timelyinformation and

establish Marathon's annual funding allocations necessary to provideevidence of unmet funding needs to support

the issuance of bondsauthorized underSection215.619,F.S.. and to assure the timelycompletion of workas

necessary to fulfill any terms and conditions· associated with bonds.

7. By December 1,2012, Marathon shall providea reportof addresses and the property appraiser's parcel

numbers of any property owner that fails or refuses to connect to the centralsewer facility withinthe required

timeframe to the Monroe County Health Department and the Department of Community Affairs. This report shall

describethe status of Marathon's enforcementactionand provide the circumstances of whyenforcement mayor

may not have been initiated.

ec) Wastewater Project Implementation.

I. Sub area I: Knight'S Key.

a. ByJuly I, 20 II, Marathon shall secure plantsite;

b. By December 1.20 I I, Marathon shall construct Knight's Key Wastewater Plant;

c. By May 1,2012, Marathon shall initiateconnections; and

d. By July I, 2012, Marathon shall completeconnections {I 00%).

2. Subarea 2: Boot Key (non-servicearea).

ByJuly I, 20 II, Marathon shall ensure completion of upgrade.

3. Subarea 3: II Street - 39 Street eVaca Key West).
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a. By July 1,20 II, Marathon shall completeconstruction of plant;

b. By July I, 20 II, Marathon shall completeconstruction of collection system;

c. By July 1,20] I, Marathon shall initiateconnections; and

d. By July 1,2012, Marathon shall completeconnections(100%),

4. Sub area 4: Gulfside 39 Street (Vaca KeyCentral).

By July 1,2013, Marathonshall completeconnections (100%).

5. Sub area 5: Little Venice (60 Street - VacaCut East).

a. By July I, 2012, Marathon shall completeconstruction of collection system:

b. By July I, 2012, Marathon shall initiate connections for Phase II;

c. By July 1,2013, Marathon shall completeconnections (100%) for Phase n.

6. Sub area 6-Vaca Cut-Coco Plum (Fat KeyDeer West).

By July I, 20 II, Marathon shall completeconnections (100%).

7. Sub area 7: Tom Harbor Bridge-GrassyKey.

a. By July 1, 20\2, Marathon shall completeconstruction of plant;
,

b. By July I, 2012, Marathon shall bid and awarddesignof collection system;

c. By July I, 2012, Marathon shall construction of collectionsystem;

d. By July I, 2012, Marathonshall initiateconnections; and

e. By July 1,2013, Marathon shall completeconnections (100%).

(d) Stormwater Treatment Facilities.

1. Beginning July 1, 20 II and each July I thereafter Marathon shall annually evaluate and allocate funding for

stormwater implementation. Marathon shall identify any funding in theannual update to the Capital Improvements

Elementof the Comprehensive Plan.

2. Beginning July 1,20 II and each July I thereafter, Marathon shall annually apply for stormwater grants from

the South Florida Water Management District.

J. Sub area 3: 1\ Street - 37 Street (Vaca KeyWest): By July 1, 201\, complete Stormwater Treatment

Facilities simultaneously with wastewater projects, including the directoutfall retrofits for 27th Street and 24th

6



4. Sub area 5: Little Venice (60 Street- Vaca Cut East): By July I, 2012, complete Stormwater Treatment

Facilities simultaneously with wastewater projects.

5. Sub area 7: Tom Harbor Bridge-Grassy Key: By July I, 2012, complete Stormwater Treatment Facilities

simultaneously with wastewater projects.

6. By July I, 2012, Marathon shall eliminate direct outfall retrofits for: 27th Street. Sombrero Islands, 24th

Street. and 52nd Street.

Rulemaking Authority 380.0552(9), 380.05(22) FS. Law Implemented 380.0552 FS. History-New

7



ADMINISTRATION COMMISSION

RuleChapter 28-18, Fla. Admin. Code

SUMMARY OFTHERULE

The proposedamendmentsto Rule28-18 specifythe conditions underwhich the City of Marathon

Comprehensive Plan will be superceded and to amendthe Work Program as directed by the Administration

Commission. Specifically, the proposed rules for the Cityof Marathon Comprehensive Plan identify the individual

WorkProgram tasksset forth in Rule 28-20.1 J0 FAC., and thecompletion dates ,ofthe WorkProgram tasks

necessaryfor considerationby the Administration Commission priorto Removal of the Area of Critical State

ConcernDesignation. As required by Section 380.0552(4), Florida Statues, the Work Program tasks specifiedin

Administration Commission rules must be reportedannually. Theprotection of the naturalenvironment of the

Florida Keys, and the identification of and progress in accomplishing the tasks under the WorkProgram (as set fort

in Rule28-20.110, F.A.C.) is reported to the Department of Community Affairs for the preparation of a written

annualreport to the Administration Commission. The Work Program tasks includethe continuedimplementation of

the WastewaterMaster Plan and the construction of wastewater treatment and collection facilities; the continued

implementation of the Florida Keys CarryingCapacityStudy; the identification and completion of stormwater

projects; and the analysisof hurricane evacuation issues in the Florida Keys.



ADMINISTRATION COMMISSION

Rule Chapter 28-18, Fla. Admin. Code

STATEMENT OF FACTS AND CIRCUMSTANCES

JUSTIFYING THE RULE

The proposed amendments to Rule 28-18 amend the Work Program as set forth in Rule 28-20.110 F.A.C.,

and are needed to update the rule to reflect the subsequent incorporation of the City of Marathon and to implement

the Section 380.0552(4), Florida Statues, annual reporting requirement to the Administration Commission

describing the progress of the City of Marathon in completing the remaining tasks under the Work Program as set

forth in Rule 28-20.110, F.A.C., that are necessary prior to the removal of the Florida Keys Area ofCritical State

Concern designation.



DEPARTMENT OF COMMUNITY AFFAIRS

Division of Community Planning

Rule 28-18.100, 28-/8.300, and 28-/8.400 Fla. Admin. Code

SUMMARY OF HEARING

A rule adoption hearing was held at 9:00 a.m. on January 10,201 I at the Randall Kelley Training

Room, Third Floor, Department of Community Affairs, 2555 Shumard Oak Boulevard, Tallahassee,

Florida 32399-2100. The purpose of the hearing was to receive comments on proposed Rules 28-18.100,

28- I8.300, 28-18.400; 28- 19.300, 28- I9.310; 28-20.130 and 28-20. I40 FAC. as published in the Florida

Administrative Weekly on December 17,2010. DCA staff attending the hearing included Charles

Gauthier, Richard Shine, Rebecca Jetton, and Barbara Powell. Attendees included Roman Gastesi,

Christine Hurley, Karen Peterson, Liz Wood, Ed Koconis, James White, Gerald Briggs, Judith Clarke,

Susan Grimsly, John Herin, Suzanne Hutton, Kathy Grasser, Bob Shillinger, Mitch Harvey, Nina Boniski

Richard Shine opened the hearing and briefly explained the rulemaking process, the purpose of the

hearing, and the requirements regarding the submission and use ofcomments on the proposed rules.

Richard Shine requested comments for Marathon Rules 28-18.100, 28-18.300 and 28-18.400. Not hearing

comments, reminded attendees that comments will be received until January 20,2011. Richard Shine

closed the rule adoption hearing after all attendees had an opportunity to provide comments.



December 17, 2010

Statement of Estimated Regulatory Costs

Department of Community Affairs

Prior to the adoption, amendment, or repeal of any rule other than an emergency rule, an agency is
encouraged to prepare a statement of estimated regulatory costs of the proposed rule, as provided by
Section 120.541, Florida Statutes (F.S.) An agency shall prepare a statement of estimated regulatory
costs of the proposed rule, as provided by Section 120.541, F.S. and by House Bill 1565 if the proposed
rule will have an impact on small business.

Proposed Administration Commission Rules:

Marathon:
Rule 28-18.100 F.A.C. Purpose and Effect; (New Rule)
Rule 28-18.300 F.A.C. Work Program Administration (New Rule)
Rule 28-18.400 F.A.C. Comprehensive Plan (New Rule)

Summary of Rules:

Marathon: Proposal to adopt a new rule for the City of Marathon Comprehensive Plan to identify
the purpose and effect, incorporate the Section 380.0552(4), F.S., requirements for annual reporting
to the Administration Commission describing the progress of the City of Marathon in accomplishing
the tasks under the Work Program as set forth in proposed Rule 28-18.300, Florida Administrative
Code (F.A.c.); wastewater construction schedule as required by Section 403.086(10), F.S.; and to
determine whether progress has been achieved for removal of the Florida Keys Area of Critical State
Concern designation. .

Subject Area to BeAddressed:

The improvement of near shore water quality and the protection of the natural environment of the
Florida Keys, and the identification of and progress in accomplishing the tasks under Work Program
(as set out in proposed Rule 28-18.300, F.A.C.) to be reported in the Department of Community
Affairs written annual report to the Administration Commission. The Work Program tasks include
the continued implementation of the Wastewater and Stormwater Master Plans through the
financing and construction of additional wastewater and stormwater treatment facilities; the
continued implementation of the Florida Keys Carrying Capacity Study through the analysis of
hurricane evacuation issues and development of a Memorandum of Understanding regarding
hurricane evacuation clearance time modeling and future build out of the keys. The implementation
of the Carrying Capacity Study through continued applications for funding to address land
acquisition and strengthening of growth management regulations. These regulations are needed to
guide development toward areas served by advanced wastewater treatment facilities and to steer
development away from environmentally sensitive land containing Tropical Hardwood Hammocks
that provide habitat for State and Federal listed endangered species.
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Law Implemented:

Section 380.0552(4), F.S.
Rule 28-20.110, F.A.C.
Section 381.0065(4), F.S.
Section 403.086(10), F.S.

Specific Authority:

Sections 380.0552(9) and 380.05(22), F.S.
Section 380.05(22)(b), F.S.
Sections 120.536(1) and 120.54, F.S.

Statement of Estimated Regulatory Costs(SERC):

A SERC must include all of the information required by Sections 120.541(2)(a)- (g), F.$. The

Department's SERC for proposed Rules 28-18.100,28-18.300, and 28-18.400 FAC. is set forth below

in order of statutory sub-section. The language of each statutory sub-section is set forth in bold print

followed by the Department's response.

120.541(2)(a) An economic analysis showing whether the rule directly or indirectly:
1. Is likely to have an adverse impact on economic growthl private-sectorjob

creation or employmen·tl or private-sector investment in excess of$1 million in the
aggregate within 5 years after the implementation ofthe rule;

2. Is likely to have an adverse impact on business competitivenessI including the
ability ofpersons doing business in the state to compete with persons doing
business in other states or domestic markets, productivityI or innovation in excess
of$1 million in the aggregate within 5 years after the implementation of the rule;
or

3. Is likely to increase regulatory costs, including any transactional costs, in excess of
$1 million in the aggregate within 5 years after the implementation ofthe rule.

The Florida Keys proposed rule will trigger Section 120.541(2)(a)3., F.S.

(b) A good faith estimate of the number ofindividuals and entities likely to be required to comply with
the nne, together with a general description of the types of individuals likely to be affected by the
rule.

This rule will affect approximately 92,000 residents and up to 30,000 tourists county-wide.

Within the City of Marathon the proposed rule will directly impact 3,855 owners of On Site Sewage
Treatment and Disposal Systems and 70 package plants. The marine ecosystem of the Florida Keys is
dependent on clear water with low levels of nutrients. Ongoing research has determined that nutrients
from wastewater are one of the major contributors to the decline of the water quality in the Florida
Keys. Tourism and the coral reef community are dependent upon clean water. Historically, the Florida
Keys has relied upon On Site Sewage Treatment and Disposal systems to and small package plants for
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the treatment of residential and commercial human waste. The wastewater treatment and disposal
requirements of Chapter 99-395, L.O.F, were enacted by the Legislature of the State of Florida in 1999
and updated by Sections 381.0065(4), and 403.086(10), F.S.

The proposed rule contains a schedule of tasks that will address the protection of the natural
environment of the Florida Keys, the requirement to submit an annual report, and the identification of
tasks under Work to be reported in the Department of Community Affairs written annual report to the
Administration Commission. The Work Program tasks include the continued implementation of the
Wastewater and Stormwater Master Plans through the financing and construction of additional
wastewater and stormwater treatment facilities; the continued implementation of the Florida Keys
Carrying Capacity Study through the analysis of hurricane evacuation issues and development of a
Memorandum of Understanding regarding hurricane evacuation clearance time modeling and future
build out of the keys. Additional planning tasks include an annual schedule to apply for funding to
address land acquisition needed for environmentally sensitive parcels that have not competed well in
the building permit allocation system and are eligible to have an offer for land acquisition or given a
permit.

Central Wastewater Construction

Marathon stormwater construction

Administrative relief (land acquisition)

unfunded $ 25,000,000.

$ 25,000,000.

$ 200,000.

(c) A good faith estimate of the cost to the agency, and to any other state and local government
entities, of implementing and enforcing the proposed rule, and any anticipated effect on state or local
revenues.

This is an ongoing program with existing staff involved in the growth management implementation at
the local and state level, no new costsare anticipated.

(d) A good faith estimate ofthe transactional costs likely to be incurred by individuals and entities,
including local government entities, required to comply with the requirements of the rule. As used in
this section paragraph, "transactional costs" are direct costs that are readily ascertainable based upon
standard business practices, and include filing fees, the cost ofobtaining a license, the cost of
equipment required to be installed or used or procedures required to be employed in complying with
the rule, additional operating costs incurred, and the cost ofmonitoring and reporting, and any other
costs necessary to comply with the rule.

Assessments: 10,087 OSDTS x $5,730 = $ 57,798,510.

Permits to abandon septic tanks: 3855 OSDTS x $50.00 = $ 192,750.

Residential plumbing cost to connect to collection line: 3855 OSDTS x $3,000 = $ 11,565,000.
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(e) An analysis of the impact on small businesses as defined by s.288.7031 and an analysis of the
impact on small counties and small cities as defined in by s. 120.52. The impact analysis for small
businesses must include the basis for the agency's decision not to implement alternatives that would
reduce adverse impacts on small businesses.

A small business may be served by an onsite system or a package plant. The estimated cost to upgrade a
package plant without connection to central wastewater is as follows:

Systems treating 10,000 gallons per day (gpd)-50,OOO gpd ($10 per gallon)

Permits to abandon wastewater injection wells 70 package plants x $25 =

Systems treating 50,000 gpd - 100,000 gpd ($5 per gallon)

$ 250,000.

$ 500,000.

$ 1,750.

(J) Any additional information that the agency determines may be useful.

The benefits of adopting a rule and implementing the legislation will be improvements to nearshore
water quality. The Florida Keysare dependent on tourism for their economic base. Tourism from
water-based activities (kayaking, snorkeling, scuba, etc.) contributes up to $1.2 Billion per year.
Recreation/commercial fishing contributes $557 million per year to the economy with commercial
fishing being the second largest industry in the Florida Keys.l Because of the recreational and
commercial importance of the marine resources of the Florida Keys, protecting these resources is
valuable not only for the environment but also for the economy.

In addition to the benefits from an improvement in nearshore water quality, the following benefits can
be expected:

• Increased jobs constructing collections systems,
• Increased demand for plumbing contractors
• Increases sales of plumbing supplies in local stores

• Increased value of real estate
• Offsets increased costs to determine Total Maximum Daily Load for stormwater

management

• Increased jobs in City administering central sewer
• Decreased maintenance costs to owners of package plants to businesses

• Decreased maintenance costs to residential on-site sewage systems

• Increased revenues to Department of Health

(g) In the statement or revised statement1 whichever applies1 a description ofany regulatory
alternatives good faith written proposal submitted under paragraph (l}(a) and either a statement
adopting the alternative or a statement of the reasons for rejecting the alternative in favor ofthe
proposed rule.

N/A

1 December 2007. Florida Keys National Marine Sanctuary Revised Management Plan.
http://floridakeys.noaa.gov/pdfs/2007_man_plan.pdf



STATE OF FLORIDA

DEPARTMENT OF COMMUNITY AFFAIRS
"Dedicated to making Florida a better place to call home"

CHARLIE CRIST
Gov"rnor

April II, 2011

VIA HAND DELIVERY

Ms. Liz Cloud, Chief
Bureau of Administrative Code

and Weekly
R.A. Gray Building, Room 101
500 South Bronaugh Street
Tallahassee, Florida 32399-0250

Re: Rule28-19.310, Fla. Admin. Code
Filing for Adoption

Dear Ms. Cloud:

Enclosed is the certification package fbr filing this rule for adoption.

THOMAS G. PELHAM
Secretary

I would like to mention a technical change which has been approved by Brian Moore (JAPe). In (5)(b)2.
"cold spot" has been replaced with "non-service area" because in the rule they have the same meaning.

lfyou have any questions regarding this rule, please contact me. My address is listed below and my e-mail
address is p-qp[i!.fc)J"J;!@dca.state.tl.us. My direct telephone number is 922-1682.

Thank you.

SinC,IY yours, :

Lll{{/~_<j ;>11)11.:'
Paula P. Ford
Agency Clerk

ppf/

Enclosure(s)

2555 SHUMARD OAK BOULEVARD + TALLAHASSEE, Fl 32399-2100
850-488-8466 (p) + 850-921-0781 (f) + Website: www.dca.state.fl.us

• COMMUNITY PLANNING 850·488-2356 (p) 850-488-3309 (f) • FLORIDA COMMUNITIES TRUST 850·922-2207 (p) 850·921-1747 (I) •
• HOUSING AND COMMUNITY DEVELOPMENT 850-488-7956 (p) 850-922-5623 (f) •



CERTIFICATION OF ADMINISTRATION COMMISSION

ADMINISTRATIVE RULES FILED WITH THE DEPARTMENT OF STATE

I hereby certify:

[x] (I) That all statutory rulemaking requirements of Chapter 120, F.S., and all rulemaking requirements of the

Department ofState have been complied with; and

[x] (2) That there is no administrative determination under Section 120.56(2), F.S., pending on any rule covered by

this certification; and

[x] (3) All rules covered by this certification are filed within the prescribed time limitations ofSection 120.54(3)(e),

F.S. They are filed not less than 28 days after the notice required by Section 120.54(3)(a), F.S.; and

[ ] (a) Are filed not more than 90 days after the notice; or

[ ] (b) Are filed more than 90 days after the notice, but not more than 60 days after the administrative law judge files

the final order with the clerk or until 60 days after subsequent judicial review is complete; or

[x] (c) Are filed more than 90 days after the notice, but not less than 21 days nor more than 45 days from the date of

publication ofthe notice ofchange; or

[] (d) Are filed more than 90 days after the notice, but not less than 14 nor more than 45 days after the adjournment

ofthe final public hearing on the rule; or

[ ] (e) Are filed more than 90 days after the notice, but within 21 days after the date of receipt of all material

authorized to be submitted at the hearing; or

[ ] (f) Are filed more than 90 days after the notice, but within 21 days after the date the transcript was received by

this agency; or

[ ] (g) Are filed not more than 90 days after the notice, not including days the adoption of the rule was postponed

following notification from the Joint Administrative Procedures Committee that an objection to the nile w~ being
,b;c

. ~~ ~
considered; or .h~ ::::::

~.:-o .1:110.
[ ] (h) Are filed more than 90 days after the notice, but within 21 days after a good faith written propos~a l~r ~

. osr., _ ~I
r..,~:

cost regulatory alternative to a proposed nile is submitted which substantially accomplishes the objec~'{)ftlie'1aw""'"

;!J!:i;' :1:J ,.,...
being implemented; or c c- ~ ., I

&~ ~ t:1
[] (i) Are filed more than 90 days after the notice, but within 21 days after a regulatory alternative~6fler~y the

Small Business Regulatory Advisory Committee.



Attached are the original and two copies ofeach rule covered by this certification. The rules are hereby adopted by

the undersigned agency by and upon their filing with the Department ofState.

Rule No(s).

28-19.310

Under the provision of Section 120.54(3)(e)6., F.S., the rules take effect 20 days from the date filed with the

Department ofState or a later date as set out below:

Effective:
(month) (day) (year)

. Title
Secretary, Administration Commission
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Number of Pages Certified
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ADMINISTRATION COMMISSION

Rule No.: RULE TITLE

28-19.310: Comprehensive Plan

THE FULL TEXTOF THE PROPOSED RULE IS;

28-19.310 Comprehensive Plan.

( I) The Comprehensive Plan ofisiamorada, Village of Islands, as the sameexistson January 1, 201 I, is hereby

amended to readas follows:

(2) Policy 1-3.1.1 IslamoradaWork Program Conditions and Objectives.

(a) The numberof permits issuedannually for residential development underthe Residential BuildingPermit

Allocation System (BPAS) shall not exceeda total annual unitcap of22 market rate unitsand6 affordable housing

units, plus any availableunused BPASallocations from the previous BPASyear:Unused BPAS allocations may be

retained and madeavailableonly for affordable housing and Administrative Relieffrom BPASyear to BPASyear.

Unused marketrate allocationsshall be available for Administrative Relief. Anyunused affordable allocations will

roll over to affordable housing.This BPAS allocation represents the total number of allocations for development that

may be issuedduringa year. A BPAS year means the twelve-month periodbeginning on July 13.

(b) Beginning November30,2011, the Village and the Department of Community Affairs shallannuallyreport

to the Administration Commission documenting thedegreeto which the workprogram objectives for the work

program year have beenachieved. The Commission shall consider the findings and recommendations provided in

thosereports and shall determine whetherprogress has beenachieved towardaccomplishing the tasksofthe work

program. If the Commission determines that progress has not beenmade, the unitcap for residential development

shall be reduced by 20 percent for the following year.

OJ. Policy 2-1.2.10 Hurricane Modeling.

For hurricane evacuation clearance time modeling purposes, clearance time shall begin when the Monroe County

Emergency Management Coordinator issues the evacuation order for the permanent population fora hurricane that

is classified as a Category3-5 wind event or Category C-Esurgeevent. The termination pointshallbe thei;!
. ~~ ~

intersection of U.S. HighwayOne and the Florida Ttumpike in Homestead/Florida City. £:;p !!i
:::t::::; ,b.
.:b:" ......

(4) Reporting and Oversight. c,,~" ~ ~M<,...... ./
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(a) Through the PermitAllocation Systems, Islamorada shall directnew growth and redevelopment to areas

served by or that would be served a centralsewersystem by December 20I5, that has committedfunding or planned

funding sources. Committed or planned funding is funding that is financially feasible and reflected in a Capital

Improvements Elementapproved by the Department of Community Affairs. Prior to the rankingand approval of

awards for an allocation authorizing development of newprincipal structures, the Villageonslamorada shall

coordinatewith the central wastewaterfacility providerandshall increase an applicant's score by two points for

parcelsserved bya collection line within a centralwastewater facility servicearea wherea central wastewater

treatmentfacility has been constructed that meets the treatment standards of Section381.0065(4)({) and Section

403.086(10), F.S.,and wheretreatment capacityis available. Thepoints shall only be awarded if a construction

permithas been issuedfor the collectionsystem and the parcel lieswithin the servicearea of the wastewater

treatmentfacility.

(Qllfthe Commission determines that progress has been made for the work program year, then the Commission

shall restore the unitcap for residential development for the following year up to a maximum of28 allocations per

BPAS year.

(c) Wastewater treatmentand disposal in Islamorada is governed by the requirements of Section381.0065(4)(1)

and Section 403.086(0), F.S.Nothing in this ruleshall be construed to limit the authorityof the Department of

Environmental Protection or Department of Health to enforce Section 381.0065(4)(I) and Section 403.086(10), F.S.

(d) Notwithstanding any other date set forth in this plan, the dates set forth in the work programshallcontrol

where conflictsexist.

(5) WORK PROGRAM.

(a) CarryingCapacity Implementation.

I. BvJuly 1,20 II and each July I thereafter. Islamorada shall evaluate its landacquisition needs and state and

federal funding opportunities and apply to at leastonestate or federal land acquisition grant program.

2. ByJuly I, 2012. Islamorada shall enter into a memorandum of understanding with the Departmentof

Community Affairs, Division of Emergency Management. Marathon. Monroe, Key West. KeyColony Beach. and

Layton after a notice, public workshopand comment periodof at least30 days for interested parties.The

memorandum of understanding shall stipulate, based on professionally acceptabledata and analysis, the input

variables and assumptions, including regional considerations, for utilizing the Florida Keys Hurricane Evacuation

2



Model or other models acceptable to the Department to accurately depictevacuation clearancetimes for the

population of the Florida Keys.

J. By July I, 2012, the Florida Keys Hurricane Evacuation Model shall be run with the agreed uponvariables

from the memorandum of understanding. Islamorada and the Department of Community Affairsshall updatethe

data for the FloridaKeys Hurricane Evacuation Modelas professionally acceptable sourcesof information are

released (stich as the Census, American Communities Survey,Bureau of Business and Economic Research, and

otherstudies). Islamorada shall also evaluate and address appropriate adjustments to the hurricane evacuation model

within each Evaluation and Appraisal Report.

4. By July 1,2012, Islamorada shallcomplete an analysisof maximum build-outcapacityfor the FloridaKeys

Areaof Critical StateConcern, consistentwiththe requirement to maintain a 24-hour evacuation clearancetime and

the Florida Keys CarryingCapacityStudyconstraints. This analysis shallbe prepared in coordination with the

Department of Community Affairs, Monroe Countyand each municipality in the Keys.

5. By July I, 2012, the Department of Community Affairsshallapplythe derivedclearancetime to assessand

determine the remaining allocations for the Florida Keys Areasof Critical StateConcern. The Department will

recQmmend appropriate revisionsto the Administration Commission regarding the allocation ratesand distribution

of allocations to Monroe County,Marathon, Islamorada, Key West, Layton and Key ColonyBeach or identify

alternative evacuation strategies that support the24-hourevacuation clearance time, Ifnecessary, Department of

Community Affairs shall work with each localgovernment to amend the Comprehensive Plansto reflectrevised

allocation rates and distributions or propose rulemakingto the Administration Commission,

6. ByJuly 1,2013, basedon the Department of CommunityAffairs' recommendations, Islamorada shallamend

the current building permitallocationsystem(SPAS in the Comprehensive Plan and Land Development

Regulations) based on infrastructure availability, levelof servicestandards, environmental carryingcapacity

constraints, and hurricane evacuation clearance time.

(b) WastewaterImplementation.

I. Beginning July 1,20 II and eachJulv I thereafter, Islamorada shall identify any funding for wastewater

implementation, Islamorada shall identify any funding in the annual update to the Capital Improvements Elementof

the Comprehensive Plan.

3



2. By December I, 2013, Islamorada shall providea final determination of non-service areas requiring upgrade

to meet Sections 381.0065(4)(1) and 403.086(10), F.S., wastewater treatment and disposal standards.This shall be in

the form ofa resolution including a map of the non-service areas.

3. Bv December I, 2013, Islamorada shall work withthe owners of wastewater facilities and on site systems

throughout the Villageand the Departmentof Environmental Protection CDEP) and the Department of Health

(DOH) to fulfill the requirementsof Sections381.0065(3)h) and (4)()) and403.086(10). F.S., regarding

implementation of wastewater treatment and disposal systems. This will include coordination of actions withDOH

and DEP to notifyowners regarding systemsthat will not meet2015 treatment and disposal standards.

4. By July I, 20I I and by July I ofeach year thereafter, Islamorada shall evaluateits wastewater needsand

state and federal funding opportunities and applyannually to at leastone state or federal grantprogram for

wastewate'r projectsand connections.

5. By September 1, 20 II, Islamoradashall developand implement local funding programs necessaryto timely

fund wastewaterconstructionand future operation, maintenance and replacement of facilities.

6. By July I. 2011 and each July 1 thereafterthrough 2013. Islamorada shall annually draft a resolution

requesting the issuanceofa portion of the $200 million of bonds authorized underSection 215.619,F.S., and an

appropriation of sufficientdebt service for those bonds, for the construction of wastewater projectswithinthe

Florida Keys.

7. By July I, 20II and each July I thereafter through 20]3, Islamorada shall develop a mechanism to provide

accurateand timely informationand establish Islamorada's annual funding allocations necessary to provideunmet

funding needs to support the issuance of bondsauthorized underSection 215.619, F.S.. and to assure the timely

completion of workas necessary to fulfill any termsand conditions associated withbonds.

8. By December 1,2013, Islamoradashall providea reportof addressesand the property appraiser's parcel

numbers of any propertyowner that fails or refuses to connectto the centralsewer facility within the required

timeframe to the Monroe County Health Department, Department of Environmental Protection and the Department

of Community Affairs. This report shall describethe statusof Islamorada'senforcement actionand providethe

circumstances of whyenforcement mayor maynot have been initiated.

(c) Wastewater Project Implementation.

4



J. By June 1,20 II, Islamorada shall provide a wastewater financing plan to the Department of Community

Affairs and Administration Commission.

2. By July 1,20 II, Islamorada shall conclude negotiations with Key Largo Wastewater Treatment District for

treatment capacity.

3. By July 1,20 II, Islamorada shall advertise for proposal for design build operate finance construction of

Village-wide wastewater system.

~. By July 1,2011 submit a copy ofcontract agreement with Key Largo Wastewater District documenting

acceptance of effluent or alternative plan with construction of wastewater treatment plants in Village that ensures

completion and connection of customers by December 2015.

5. By July I, 2011. Islamorada shall make available to its customers an additional 700 connections (Phase II) to

the North Plantation Key Wastewater Treatment Plant (WWTP).

6. By September I, 20 II, Islamorada shall select the design build operate finance contractor for the Village

wide wastewater system.

7. By October I, 20 II, Islamorada shall submit a wastewater construction status report to the Department of

Community Affairs and the Administration Commission which includes substantial completion ofconstruction pnor

to January I, 20 IS and final completion prior to July I, 20 IS.

8. By September 1,2013, Islamorada shall complete final design ofthe Village-wide wastewater system.

9. By December I, 2013, Islamorada shall commence construction ofthe Village-wide wastewater system,

10. By June 1,2014, Islamorada shall make available to its customers 25% ofthe Equivalent Dwelling Unit

(EDU) connections to the Village-wide wastewater system.

II. By December 1,2014, Islamorada shall make available to its customers 50%of the Equivalent Dwelling

Unit (EDU) connections to the Village-wide wastewater system,

12. By June I, 2015, Islamorada shall make available to its customers 75% of the Equivalent Dwelling Unit

(EDU) connections to the Village-wide wastewater system.

13. By December 1,2015, Islamorada shall make available to its customers 100% ofthe Equivalent Dwelling

Unit (EDU) connections to the Village-wide wastewater system.

Rulemaking Authority 380.0552(9),380.05(22) FS. Law Implemented 380.0552 FS. History-New

5



ADMINISTRATION COMMISSION

RuleChapter 28-19, Fla. Admin. Code

SUMMARY OF THE RULE

The proposedamendments to Rule28-19specifythe conditions under which the Villageof Islamorada

Comprehensive Plan will be superceded andto amendthe WorkProgram as directed by the Administration

Commission. Specifically, the proposedrules for the Village of IslamoradaComprehensive Plan identifythe

individual WorkProgram tasks set forth in Rule28-20.110F.A.C., and the completion dates of the Work Program

tasks necessaryfor consideration by the Administration Commission prior to Removal of the Area of CriticalState

Concern Designation. As required by Section 380.0552(4), FloridaStatues, the Work Program tasks specified in

Administration Commission rules must be reported annually. The protectionof the natural environment of the

FloridaKeys, and the identification of and progress in accomplishing the tasks underthe WorkProgram (as set fort

in Rule 28-20.I 10,F.A.C.) is reported to the Department of Community Affairs for the preparation of a written

annual report to the Administration Commission. The Work Program tasks include the continued implementation of

the Wastewater Master Plan and the construction of wastewater treatmentand collection facilities; the continued

implementation of the Florida Keys Carrying Capacity Study;the identification and completion of stormwater

projects; and the analysis of hurricane evacuation issues in the FloridaKeys.



ADMINISTRAnON COMMISSION

Rule Chapter 28-19, Fla. Admin. Code

STATEMENT OF FACTS AND CIRCUMSTANCES

JUSTIFYING THE RULE

The proposed amendments to Rule 28-19 amend the Work Program as set forth in Rule 28-20.1 10 F.A.C.,

and are needed to update the rule to reflect the subsequent incorporation of the Village of Islamorada and to

implement the Section 380.0552(4), Florida Statues, annual reporting requirement to the Administration

Commission describing the progress of the Villageoflslamorada in completing the remaining tasks under the Work

Program as set forth in Rule 28-20.110, F.A.C., that are necessary prior to the removal of the Florida Keys Area of

Critical State Concern designation.
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DEPARTMENT OF COMMUNITY AFFAIRS

Division ofCommunity Planning

Rules 28-19.300, and 28-19.310 Fla. Admin. Code

SUMMARY OF HEARING

A rule adoption hearing was held at 9:00 a.m. on January 10, 20 II at the Randall Kelley Training

Room, Third Floor, Department of Community Affairs, 2555 Shumard Oak Boulevard, Tallahassee,

Florida 32399-2100. The purpose of the hearing was to receive comments on proposed Rules 28-18.100,

28-18.300,28-18.400; 28-19.300, 28-19.310; 28-20.130 and 28-20.140 F.A.C. as published in the Florida

Administrative Weekly on December 17, 2010. DCA staffattending the hearing included Charles

Gauthier, Richard Shine, Rebecca Jetton, and Barbara Powell. Attendees included Roman Gastesi,

Christine Hurley, Karen Peterson, Liz Wood, Ed Koconis, James White, Gerald Briggs, Judith Clarke,

Susan Grimsly, John Herin, Suzanne Hutton, Kathy Grasser, Bob Shillinger, Mitch Harvey, Nina Boniski

. Richard Shine opened the hearing and briefly explained the rulemaking process, the purpose of

the hearing, and the requirements regarding the submission and use ofcomments on the proposed rules.

Richard Shine requested comments for 28-19.300, and 28-19.310. Comments were received from Ed

Koconis and Nina Boniski. The Village requested a portion of the rule that referred to an agreement in

which the Village is not a party be deleted. The Village provided comments regarding the issue of

enforcement for the upgrading of septic tanks. The Village maintained that the Department of Health has

the statutory authority and responsibility to conduct enforcement activities. The Village provided a new

implementation plan for providing centralized sewer to its residents which included new dates for

completion. The Village requested the term "at least" be removed from the rule. Further discussions took

place regarding duplication of statutory language within the rules and at what point in the construction of

sewer facilities points would be awarded in the building permit allocation systems. The Village requested
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December 17, 2010

Statement of Estimated Regulatory Costs

Department of Community Affairs

Prior to the adoption, amendment, or repeal of any rule other than an emergency rule, an agency is
encouraged to prepare a statement of estimated regulatory costs of the proposed rule, as provided by
Section 120.541, Florida Statutes (F.S.) However, an agency shall prepare a statement of estimated
regulatory costs of the proposed rule, as provided by Section 120.541, F.S. and by House Bill 1565 if the
proposed rule will have an impact on small business.

Proposed Administration Commission Rules:

Islamorada. Village of Islands:
Rule 28-19.300 FAC. Work Program Administration (New RuleSection)
Rule 28-19.310 FAC. Comprehensive Plan (New Rule Section)

Summary of Rules:

Islamorada: Proposal to adopt a new rule for the Islamorada, Village of Islands Comprehensive Plan
to incorporate the Section 380.0552(4), F.S., requirements for annual reporting to the
Administration Commission describing the progress of the Village of Islamorada in accomplishing the
remaining tasks under the Work Program as set forth in Rule 28-19.310, Florida Administrative
Code(F.A.C.); to adopt a wastewater construction schedule as required by Section 403.086(10), F.S.;
and to determine whether progress has been achieved for removal of the Florida Keys Area of
Critical State Concern designation.

Subject Area to Be Addressed:

The improvement of near shore water quality and the protection of the natural environment of the
Florida Keys, and the identification of and progress in accomplishing the tasks under Work Program
(as set out in proposed Rule 28-19.310, FAC.) to be reported in the Department of Community
Affairs written annual report to the Administration Commission. The Work Program tasks include
the continued implementation of the Wastewater and Stormwater Master Plans through the
financing and construction of additional wastewater and stormwater treatment facilities; the
continued implementation of the Florida Keys Carrying Capacity Study through the analysis of
hurricane evacuation issues and development of a Memorandum of Understanding regarding
hurricane evacuation clearance time modeling and future build out of the keys. The implementation
of the Carrying Capacity Study through continued applications for funding to address land
acquisition and strengthening of growth management regulations. These regulations are needed to
guide development toward areas served by advanced wastewater treatment facilities and to steer
development away from environmentally sensitive land containing Tropical Hardwood Hammocks
that provide habitat for State and Federal listed endangered species.



December 17, 2010

Law Implemented:

Section 380.0552(4), F.S.
Rule 28-20.110, F.A.C.
Section 381.0065(4), F.S.
Section 403.086(10), F.S.

Specific Authority:

Sections 380.0552(9) and 380.05(22), F.S.
Section 380.05(22)(b), F.S.
Sections 120.536(1) and 120.54, F.S.

Statement of Estimated Regulatory Costs (SERC):

A SERC must include all of the information required by Sections 120.541(2)(a)-(g), F.S. The
Department's SERC for proposed Rules28-19.300 and 28-19.310 F.A.C., is set forth below in order of
statutory sub-section. The language of each statutory sub-section is set forth in bold print followed
by the Department's response.

120.541(2)(a) An economic analysis showing whether the rule directly or indirectly:
1. Is likely to have an adverse impact on economic growth, private-sector job

creation or employment, or private-sector investment in excess of$1 million in the
aggregate within 5 years after the implementation ofthe rule;

2. Is likely to have an adverse impact on business competitiveness, including the
ability ofpersons doing business in the state to compete with persons doing
business in other states or domestic markets, productivity, or innovation in excess
of$1 million in the aggregate within 5 years after the implementation of the rule;
or

3. Is likely to increase regulatory costs, including any transactional costs, in excess of
$1 million in the aggregate within 5 years after the implementation ofthe rule.

The Florida Keys proposed rule will trigger s. 120.541(2)(a)3, F.S.

(b) A good faith estimate ofthe number ofindividuals and entities likely to be required to comply with
the rule, together with a general description of the types of individuals likely to be affected by the
rule.

This rule will affect approximately 92,000 residents and up to 30,000 tourists county-Wide.

Within the Village of Islamorada the proposed rule will directly impact 3,707 owners of On Site Sewage
Treatment and Disposal Systems and 64 package plants. The marine ecosystem of the Florida Keys is
dependent on clear water with low levels of nutrients. Ongoing research has determined that nutrients
from wastewater are one of the major contributors to the decline of the water quality in the Florida
Keys. Tourism, commercial fishing and the coral reef community are dependent upon clean water.
Historically, the Florida Keys has relied upon On Site Sewage Treatment and Disposal Systems and small
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package plants for the treatment of residential and commercial human waste. The wastewater
treatment and disposal requirements of Chapter 99-395, l.O.F, were enacted by the Legislature of the
State of Florida in 1999 and updated by Sections 381.0065(4) and 403.086(10), F.S.

The proposed rule contains a schedule of tasks that will address the protection of the natural
environment of the Florida Keys, the requirement to submit an annual report, and the identification of
tasks under the Work Program to be reported in the Department of Community Affairs written annual
report to the Administration Commission. The Work Program tasks include the continued
implementation of the Wastewater and Stormwater Master Plans through the financing and
construction of additional wastewater and stormwater treatment facilities; the continued
implementation of the Florida Keys Carrying Capacity Study through the analysisof hurricane evacuation
issues and development of a Memorandum of Understanding regarding hurricane evacuation clearance
time modeling and future build out of the keys. Additional planning tasks include an annual schedule to
apply for funding to address land acquisition needed for environmentally sensitive parcels that have not
competed well in the building permit allocation system and are eligible to have an offer for land
acquisition or given a permit.

Central Wastewater Construction

Administrative relief (land acquisition)

unfunded $ 115,000,000.

$ 750,000.

(c) A good faith estimate of the cost to the agenCVI and to any other state and local government
entitles, of implementing and enforcing the proposed rule, and any anticipated effect on state or local
revenues.

This is an ongoing program with existing staff involved in the growth management implementation at
the local and state level, no new costsare anticipated.

d) A good faith estimate ofthe transactional costs likely to be incurred by individuals and entitles,
including local government entities1required to comply with the requirements of the rule. As used in
this section paragraphl "transactional costs" are direct costs that are readily ascertainable based upon
standard business practices1 and include filing fees, the cost ofobtaining a license1the cost of
equipment required to be installed or used or procedures required to be employed in complying with
the rule, additional operating costs incurred, and the cost ofmonitoring and reporting1 and any other
costs necessary to comply with the rule.

Assessments: 3,100 OSDTS x $5,700 = $ 17,670,000.

Permits to abandon septic tanks:

Residential plumbing cost to connect to collection line:

3,100 OSDTS x $50.00 = $

3,100 OSDTS x $3,000 =

155,000.

$ 9,300,000.

(e) An analysis ofthe impact on small businesses as defined by s.288.7031and an analysis of the
impact on small counties and small cities as defined in by s, 120.52. The impact analysis for small
businesses must include the basis for the agency1s decision not to implement alternatives that would
reduce adverse impacts on small businesses.

A small businessmay be served by an onsite system or a packageplant. The estimated cost to upgrade a
packageplant without connection to central wastewater is asfollows:
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Systems treating 10,000 gallons per day (gpd)-50,OOO gpd ($10 per gallon)

Permits to abandon wastewater injection wells 64 package plants x $ 25 =

Systems treating 50,000 gpd - 100,000 gpd ($5 per gallon)

$ 250,000.

$ 500,000.

$ 1,600.

(f) Any additional information that the agency determines may be useful.

The benefits of adopting a rule and implementing the legislation will be improvements to nearshore
water quality. The Florida Keysare dependent on tourism for their economic base. Tourism from
water-based activities (kayaking, snorkeling, scuba, etc.) contributes up to $1.2 Billion per year.
Recreation/commercial fishing contributes $557 million per year to the economy with commercial
fishing being the second largest industry in the Florida Keys.l Because of the recreational and
commercial importance of the marine resources of the Florida Keys, protecting these resources is
valuable not only for the environment but also for the economy.

In addition to the benefits from an improvement in nearshore water quality, the following benefits can
be expected:

• Increased jobs constructing collections systems,
• Increased demand for plumbing contractors
• Increases salesof plumbing supplies in local stores

• Increased value of real estate
• Offsets increased costs to determine Total Maximum Daily load for stormwater

management

• Increased jobs in City administering central sewer

• Decreased maintenance costs to owners of package plants to businesses
• Decreased maintenance costs to residential on-site sewage systems

• Increased revenues to Department of Health

(g) In the statement or revised statement, whichever appliesI a description ofany regulatory
alternatives good faith written proposal submitted under paragraph (l)(a) and either a statement
adopting the alternative or a statement of the reasons for rejecting the alternative in favor of the
proposed rule.

N/A

1 December 2007. Florida Keys National Marine Sanctuary Revised Management Plan.
http://f1oridakeys.noaa.gov/pdfs/2007_man_plan.pdf



STATE OF FLORIDA

DEPARTMENT OF COMMUNITY AFFAIRS
"Dedicated to making Florida a better place to call home"

CHARLIE CRIST
Governor

April II, 20 II

VIA HAND DELIVERY

Ms. Liz Cloud, Chief
Bureau of Administrative Code

and Weekly
R.A. Gray Building, Room 10I
500 South Brohough Street
Tallahassee. Florida 32399-0250

Re: Rule 28-20.140, Fla. Admin. Code
Filing for Adoption

Dear Ms. Cloud:

Enclosed is the certification package for filing this rule for adoption.

THOMAS G. PElHAM
Secretary
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I would like to mention a technical change which has been approved by Brian Moore (JAPC). In (5)(a)1.,
"into the Comprehensive Plan" has been deleted. Mr. Moore said it was redundant and, therefore, unnecessary.

If you have any questions regarding this rule, please contact me. My address is listed below and my e-mail
address j<, ral1.!ihtQrd(ii)dca.1i.!ill£Jl.Ik~, My direct telephone number is 922-1682.

Thank you.

SinC,y yours, ,.

~. l!ltJ~cj?1ncC
Paula P. Ford
Agency Clerk

ppf/

Enclosurets I

2555 SHUMARD OAK BOULEVARD + TALLAHASSEE, FL 32399·2100
850·488·8466 (p) + 850-921-0781 (f) + Website: www.dca.state.fl.us

• COMMUNITYPLANNING 850-488·2356(p) 850-488·3309 (I) • FLORIDACOMMUNmESTRUST 850·922-2207 (pI 850-921-1747(f) •
• HOUSINGANDCOMMUNITY DEVELOPMENT 850-488-7956 (p) 850-922·5623 (f) •



CERTIFICATION OF ADMINISTRATION COMMISSION

ADMINISTRATIVE RULES FILED WITH THE DEPARTMENT OF STATE

I hereby certify:

[x] (1) That all statutory rulemaking requirements of Chapter 120, F.S., and all rulemaking require~~ o~e

):>"fl'" :::

Department ofState have been complied with; and ~~ ~ -r\
:::J:_.. ::0 -

[x] (2) That there is no administrative determination under Section 120.56(2), F.S., pending on any~v~by,
(f)-' ...,.,

this certification; and 8~, ~ '~
'"O..,~ '-"

[x] (3) All rules covered by this certification are filed within the prescribed time limitations ofSection~4(3)1e),
~~ N

F.S. They are filed not less than 28 days after the notice required by Section 120.54(3)(a), F.S.; and ~rn (J\

[ ] (a) Are filed not more than 90 days after the notice; or

[ ] (b) Are filed more than 90 days after the notice, but not more than 60 days after the administrative law judge files

the final order with the clerk or unti160 days after subsequent judicial review is complete; or

[x] (c) Are filed more than 90 days after the notice, but not less than 21 days nor more than 45 days from the date of

publication of the notice of change; or

[] (d) Are filed more than 90 days after the notice, but not less than 14 nor more than 45 days after the adjournment

of the final public hearing on the rule; or

[ ] (e) Are filed more than 90 days after the notice, but within 21 days after the date of receipt of all material

authorized to be submitted at the hearing; or

[ ] (f) Are filed more than 90 days after the notice, but within 21 days after the date the transcript was received by

this agency; or

[ ] (g) Are filed not more than 90 days after the notice, not including days the adoption of the rule was postponed

following notification from the Joint Administrative Procedures Committee that an objection to the rule was being

considered; or

[ ] (h) Are filed more than 90 days after the notice, but within 21 days after a good faith written proposal for a lower

cost regulatory alternative to a proposed rule is submitted which substantially accomplishes the objectives of the law

being implemented; or

[ ] (i) Are filed more than 90 days after the notice, but within 21 days after a regulatory alternative is offered by the

Small Business Regulatory Advisory Conunittee.
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Attached are the original and two copies of each rule covered by this certification. The rules are hereby adopted by

the undersigned agency by and upon their filing with the Department ofState.

Rule No(s).

28-20.140

Under the provision of Section 120.54(3)(e)6., F.S., the rules take effect 20 days from the date filed with the

Department ofState or a later date as set out below:

Effective:
(month) (day) (year)

to Certify Rules

Title
Secretary, Administration Commission

8
Number of Pages Certified
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ADMINISTRATION COMMISSION

RuleNo.: RULE TITLE

28-20.140: Comprehensive Plan

THE FULL TEXT OFTHE PROPOSED RULE IS:

JJl.·20.140 Comprehensive Plan.

-n..-,
rn
o

CI) The Monroe CountyComprehensive Plan Policy Document, as the sameexists on January 1,2011, is hereby

amended to read as follows:

en Policy 101.2.13 MonroeCounty Work Program Conditions andObjectives.

taJ.Monroe County shall establish and maintain a PermitAllocation System for new residentialdevelopment.

The ~~mit Allocation Systemshall supersede Policy 101.2.1.

(b) The numberof permits issued annually for residential development underthe Rate ofGrowth Ordinance

shall notexceed a totalannual unit cap of 197, plus any available unused ROGO allocations from a previous ROGO

year. Each year's ROGO allocation of 197unitsshall be split with a minimum of71 units allocated for affordable

housiDg in perpetuity and market rate allocations not to exceed 126 residential units per year. Unused ROGO

allocations may be retained and madeavailable only for affordable housing and Administrative Relief from ROGO

year to ROGO year. Unused allocations for market rate shall be available for Administrative Relief. Any unused

affordJ!)Jle allocations will roll over to affordable housing. A ROGO yearmeansthe twelve-month period beginning

(£) Thisallocation represents the total number of allocations fordevelopment that may be issued during a

ROGO year. No exemptions or increases in the numberof allocations maybe allowed, other than that whichmay be

expressly providedfor in the comprehensive planor for whichthere is an existingagreementas of September27

2005,for affordable housing between the Department and the local government in the critical areas.

Cd) Through the Permit Allocation Systems, Monroe County shall directnew growthand redevelopment to

areasserved or that would be served by a central sewer systemby December 2015 that has committedor planned

funding. Committed or planned funding is funding that is financially feasible and reflected in a Capital

Improvements Elementapproved by the Department of Community Affairs. Priorto the rankingand approval of

awards foran allocation authorizing development of new principal structures, Monroe County, shall coordinate with

the central wastewater facility providerandshall increase an applicant's score by four points for parcelsserved by a



collection line withina central wastewaterfacility servicearea where a centralwastewatertreatment facility has

been ~onstructed that meets the treatment standards of Section 403.086( I0), F.s., and wheretreatment capacity is

avail'l.Qle. The points shall only be awarded if a construction permithas been issued for the collection system and the

parcel lies within the service area of the wastewater treatment facility.

Q) Reporting and Oversight.

@) Beginning November 30, 20 II. Monroe County and the Department of Community Affairs shall annually

report ta the Administration Commission documenting the degree to which the work program objectives for the

work program year have been achieved. The Commission shall consider the findingsand recommendations provided

in those reports and shall detennine whetherprogress has beenachieved. If the Commission detennines that

p[Qgf.~ss has not been made, the unit cap for residential development shallbe reducedby 20 percentfor the

following ROGOyear.

[1;» If the Commission determines that progress has beenmadefor the work programyear, then the Commission

may restore the unit cap far residentialdevelopment for the following yearup to a maximum of 197allocations per

ROGQ year.

(c) Notwithstanding any other date set forth in this plan. the datesset forth in the workprogram shall control

where conflictsexist.

(d) Wastewatertreatment and disposal in Monroe Countyis governed by the requirements of Section

381.0065(4) and 403.086(10), F.S. Nothing in this ruleshall be construed to limit the authorityonhe Department of

Environmental Protection or the Department of Health to enforceSections 381.0065(4) and 403.086(]0), F.S.

ill. Policy216.1.19. Hurricane Modeling.

For t11~...QlIrposes of hurricane evacuation clearance time modeling purposes, clearancetime shall begin whenthe

MonrQ.~ County Emergency Management Coordinator issues the evacuation order for permanent residents for a

hurricane that is classified as a Category3-5 windeventor Category C-Esurge event. The termination point shall be

U.S. Highway One and the Florida Turnpike in Homestead/Florida City.

taWORK PROGRAM.

L<i) CarryingCapacity Study Implementation.
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1, By July I, 2012, MonroeCounty shalladopt the conservation planning mapping (the Tier Zoning Overlay

Mapsand System) into the Comprehensive Plan based upon the recommendations of the Tier Designation Review

Committee with the adjusted Tier boundaries.

;.~ ByJuly I, 2012, MonroeCounty shalladjust the Tier I and Tier lIlA (SPA) boundaries to more accurately

retlecLthe criteria for that Tier as amended by FinalOrder DCA07-GMI66 and implement the Florida Keys

Carrxi.ng Capacity Study, utilizing the updated habitatdata, and baseduponthe recommendations ofthe Tier

Desigl1~ltion Review Committee Work Group.

;2. ByJuly I, 2012, MonroeCounty shallcreate Goal 106to completethe [0 Year WorkProgram found in Rule

28-20.110, F.A.C., and to establish objectives to develop a build-outhorizonin the FloridaKeysand adopt

conser.vation planning mapping into the Comprehensive Plan.

Ll3yJuly I, 2012, MonroeCounty shall createObjective 106.2to adopt conservation planningmapping(Tier

Maps) Cnto the Monroe Comprehensive Plan based uponthe recommendations of the Tier Designation Review

Committee. WorkGroup.

5. J3y July 1,2012, Monroe County shalladopt Policy 106.2.1 to requirethe preparation of updatedhabitatdata

and est<:lb[ish a regularschedule for continued update to coincide withevaluation and appraisal report timelines.

9-,-I3Y July I, 2012, MonroeCountyshalladopt Policy 106.2.2 to establish the Tier Designation Work Group

Revie.!,vCommittee to consist of representatives selected by the FloridaDepartment of Community Affairs from

Monroe_ County, FloridaFish & Wildlife Conservation Commission, UnitedStates Fish& Wildlife Service,

Department of Environmental Protection and environmental and other relevant interests. This Committeeshall be

tasked with the responsibility of Tier designation reviewutilizingthe criteria for Tier placement and best available

data to recommend amendments to ensure implementation of and adherence to the FloridaKeysCarrying Capacity

Study~These proposed amendments shall be recommended during2009 and subsequently coincidewith the

Evaluation and Appraisal report timelines beginning with the second Evaluation and Appraisal reviewwhich

folloV{.sjhe adoption of the revised Tier System and Maps as required above adopted in 2011, Each evaluation and

!!Pl?rai;;aJ report submitted following the 20II evaluation and appraisal reportshall also include an analysisand

reconllllendations based upon the process described above.

7. Ry July 1,2012 and each July thereafter, Monroe Countyand the MonroeCounty Land Authority shall

submit (I reportannuallyto the Administration Commission on the landacquisition funding and efforts in the Florida
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KeyslP. purchase Tier I and Big Pine Key Tier II landsand the purchase of parcels where a Monroe Countybuilding

permitallocation has been denied for four(4) years or more. Thereportshall include an identification o[all sources

of funds and assessment of fund balanceswithin those sourcesavailable to theCounty and the Monroe CountyLand

Authority.

8. ByJuly I, 2012, MonroeCountyshalladopt Land Development Regulations to requirethat administrative

reliefjl! the form of the issuanceof a building permit is not allowed for lands within the FloridaForevertargeted

acgui~tion areas or Tier I lands unless, after60 days from the receipt ofa complete application for administrative

relief: it has been determined the parcel will not be purchased byany county, state, federal or any privateentity. The

County ?hall develop a mechanism to routinely notifythe Department of Environmental Protection of upcoming

admini.$trative reliefreguests at least 6 months prior to the deadline foradministrative relief.

2.:.. ByJuly I, 2012, in order to implement the Florida Keys Carrying Capacity Study, MonroeCountyshall

adopta Comprehensive Plan Policy to discourage private applications for future landuse changeswhich increase

allowable density/intensity.

10. By July 1,20 II, MonroeCountyshallevaluate its landacquisition needs and state and federal funding

opportunities and apply annually to at leastonestateor federal land acquisition grantprogram.

11.By July 1,2012, MonroeCountyshallenter into a memorandum of understanding with the Department of

Comm\lnity Affairs, Division of Emergency Management, Marathon, Islamorada, Key West, Key ColonyBeach,

and L!.IYJon after a notice and comment period of at least 30 daysfor interested parties. The memorandum of

underliJ!.I..!lding shall stipulate, based on professionally acceptable dataand analysis, the inputvariables and

assumRtions, includingregional considerations, for utilizingthe Florida Keys Hurricane Evacuation Model or other

models acceptableto the Department to accurately depict evacuation clearance timesfor the population of the

FloriQ.!.I..Keys.

12,. BvJuly 1,2012, the Florida Keys Hurricane Evacuation Model shallbe run withthe agreed uponvariables

from tb~ memorandum of understanding to complete an analysisof maximum build-out capacityfor the Florida

KeysAreaof CriticalState Concern, consistent with the requirement to maintain a 24-hour evacuation clearance

tim~il.!!d the Florida Keys CarryingCapacity Study constraints. Thisanalysis shallbe prepared in coordination with

the Q~partment ofCommunity Affairsand each municipality in the Keys.
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)3. By July l, 2012, the County and the DepartmentofCommunityAffairs shall update the data for the Florida

Keysl:Il!ITicane Evacuation Model as professionally acceptable sourcesof infonnation are released (such as the

Censlti..AmericanCommunities Survey, Bureau of Economic and Business Research, and other studies). The

CountL.;;hall also evaluate and address appropriate adjustments to the hurricaneevacuation model within each

Evaluati9n and Appraisal Report.

l.:L .By July I, 2012, the Department of Community Affairs shall apply the derived clearance time to assess and

deter'llilJ.e the remaining allocations for the Florida KeysAreasof CriticalState Concern. The Department will

recQlll!JJend appropriate revisions to the Administration Commission regardingthe allocation rates and distribution

ofalloqtions to Monroe County, Marathon, Islamorada, Key West, Laytonand Key Colony Beach or identify

alternatiye evacuation strategies that support the24 hourevacuation clearance time. Ifnecessary, the Departmentof

Community Affairs shall work with each localgovernment to amendthe ComprehensivePlans to reflect revised

alloc@.Qn rates and distributions or propose rule making to the Administration Commission.

.12: .By July I, 2013, if necessary, the Department of Community Affairs shall work with each local government

to an~lJd the Comprehensive Plan to reflect revised allocation ratesand distribution or propose rule making to the

Administration Commission.

® Wastewater Implementation.

I. By July I, 20II, Monroe County shall annually evaluate and allocate funding for wastewater implementation.

Mom:Q~ County shall identify any funding in the annualupdate to the Capital ImprovementsElement of the

Compre.~ensive Plan.

;,2.:.J3y December I, 2013, Monroe County shall work with the ownersof wastewater facilities and onsite systems

throughout the Countyand the Departmentof Health (DOH)and the Departmentof Environmental Protection

(Q.EPH0fulfill the requirements of Sections 403.086( I0) and 381.0065(3)(h) and (4)(1), F.S., regarding

impll:;!I1el.ltation of wastewater treatment and disposal. This will include coordination of actions with DOH and DEP

to notif\ owners regarding systems that will not meetthe 2015treatment and disposal standards.

J..:J?Y July l, 20 I I, Monroe County shall annually draft a resolution requesting the issuanceof$50 millionof

the11.QO. million of bonds authorized under Section215.619, F.S.,and an appropriation ofsufficientdebt service for

those bQllds, for the construction of wastewater projects within the FloridaKeys.
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4. By July 1,20 II, Monroe County shall develop a mechanism to provide accurateand timely infonnation and

establisb the County's annual funding allocationsnecessary to provideevidenceof unmet funding needs to support

the issuance of bonds authorized under Section215.619, F.S., and to assure the timely completion ofwork as

necessary to fulfill any terms and conditionsassociated with bonds.

5-,-By July 1,20 II, Monroe County shall evaluate its wastewaterneeds and state and federal funding

QPQ.QITI.l11ities and apply annually to at least one state or federal grant program for wastewater projects and

connections.

6. ey July 1,201 I, Monroe County shall develop and implementlocal funding programs necessary to timely

fund wastewater construction and future operation, maintenanceand replacementoffacilities.

LBv December I, 20 I3, the County shall provide a report of addresses and the property appraiser's parcel

number~ of any property owner that fails or refuses to connect to the central sewer facility within the required

timeframe to the Monroe County Health Department, Departmentof Environmental Protection, and the Department

ofCQmmunity Affairs. This report shall describethe status of the County's enforcementaction.

[£) Wastewater Project Implementation.

I.~\~v Largo WastewaterTreatment Facility, Key Largo Wastewater Treatment District is responsible for

wast~~a.ter treatment in its service area and the completion of the Key Largo WastewaterTreatment Facility.

a. By July I, 2012, Monroe County shall completeconstructionof the South Transmission Line;

.b. Bv July I, 2013, Monroe County shall completedesign of Collection basin C, E, F, G, H, 1. J, and K;

c. Bv.1!!.!y I, 2012, Monroe County shaU completeconstruction of Collectionbasins E-H:

d. B..YJ2ecember 1,20 II, Monroe County shall schedule construction ofCollection basins I-K;

e. Bv July 1,201 I, Monroe County shall completeconstruction of Collection basins I-K;

CBy July 1,201 I, Monroe County shall complete 50% of hook-ups to Key LargoRegional WWTP;

g,..By July I, 2012, Monroe County shall complete 75% of hook-ups to Key Largo Regional WWTP;

h.:-Bv July 1,20 I3, Monroe County shall completeall remainingconnectionsto Key Largo Regional WWTP.

;".J:fawk'sCay, Duck Key and Conch Key WastewaterTreatment Facility.

<1.:-By)uly I, 20 I2, Monroe County shall complete constructionof Hawk's Cay WWTP upgrade/expansion,

transmission, and collection system;

.b:....Bv July 1.2013, Monroe County shall completeconstructionof Duck Key collectionsystem;
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~.:...~): July 1,2012, MonroeCountyshall initiate property connections to Hawk's Cay WWTP;

g. BY' December 1,2012, MonroeCountyshall complete 50% of hook-ups to Hawk's Cay WWTP;

c. BvJuly I, 2013, Monroe Countyshall complete 75% of hook-ups to Hawk'sCay WWTP; and

r ByJuly I, 2014, MonroeCountyshall complete all remaining connections to Hawk's Cay WWTP.

~",,5.9uth LowerKeys WastewaterTreatment Facility(BigCoppittRegional System).

!IJly July I, 2012, MonroeCountyshall complete 75% hookups to South LowerKeys WWTP; and

IlcJ3vJuly I, 2013, MonroeCountyshall complete all remaining connections to the SouthLowerKeys WWTP.

j. Cudjoe Regional WastewaterTreatment Facility.

n.J3y July I, 20 I I, Monroe Countyshallcomplete planning and design documents for the CudjoeRegional

Was~~JYa~er Treatment Facility, the Central Area(Cudjoe, Summerland, UpperSugarloaf) collection system and the

Centrill .~rea Transmission Main;

b. ByOctober I, 2012, MonroeCountyshall initiate construction of Wastewater Treatment Facility, Central

Area Collection System and Central Area Transmission Main;

5,:..:.l!y July I, 2014, Monroe Countyshall initiate construction of Wastewater Treatment Facility, Central Area

CollectiQIl System and Central Area Transmission Main; and

~.Y. February I. 2012, Monroe Countyshallcomplete construction of Wastewater Treatment. OuterArea

ColI~£!Lcm System and Transmission Main;

e.:...Bv February I, 2015, MonroeCountyshallcomplete construction of OuterArea collection and transmission

LB.Y.. July I, 2014, MonroeCountyshall initiate property connections - complete 25% of hook-ups to Cudjoe

Regioll~\1 WWTP;

!L!3y July 1,2015, Monroe Countyshall complete 50% of hook-ups to CudjoeRegional WWTP; and

1.1. 8v December I, 2015, Monroe Countyshallcomplete remaining hook-ups to CudjoeRegional WWTP.

(Ql;itormwater Treatment Facilities.

J-,--Bv July 1,20 II, Monroe Countyshallevaluate and allocate funding for stormwater implementation. Monroe

COlllJ!}: shEll identify any funding in the annual update to the Capital Improvements Element of the Comprehensive

Plan,
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~_:..J?Y July 1,20 II, Monroe County shall apply for stormwater grants from the South Florida Water

Mallug.~IJlent District.

\ ...!?v July 1,20 II, Monroe County shall complete Card Sound Road storm water improvements.

Rulel.llaking Authority 380.0552(9), 380.05(22) FS. Law Implemented 380.0552 FS. History-New
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ADMINISTRATION COMMISSION

Rule Chapter 28·20, Fla. Admin. Code

SUMMARY OF THE RULE

The proposed amendments to Rule 28-20 specify the conditions under which the Monroe County

Comprehensive Plan will be superceded and to amend the Work Program as directed by the Administration

Commission. Specifically, the proposed rules for the Monroe County Comprehensive Plan identify the individual

Work Program tasks set forth in Rule 28-20.1 IO F.A.C., and the completion dates of the Work Program tasks

necessary for consideration by the Administration Commission prior to Removal of the Area of Critical State

Concern Designation. As required by Section 380.0552(4), Florida Statues, the Work Program tasks specified in

Administration Commission rules must be reported annually. The protection ofthe natural environment of the

Florida Keys, and the identification of and progress in accomplishing the tasks under the Work Program (as set fort

in Rule 28-20.110, F.A.C.) is reported to the Department of Community Affairs for the preparation of a written

annual report to the Administration Commission. The Work Program tasks include the continued implementation of

the Wastewater Master Plan and the construction of wastewater treatment and collection facilities; the continued

implementation of the Florida Keys Carrying Capacity Study; the identification and completion ofstormwater

projects; and the analysis of hurricane evacuation issues in the Florida Keys.



ADMINISTRATION COMMISSION

Rule Chapter 28-20, Fla. Admin. Code

STATEMENTOF FACTS AND CIRCUMSTANCES

JUSTIFYING THERULE

The proposedamendmentsto Rule28-20amendthe Work Program as set forth in Rule 28-20.110F.A.C.,

and are needed to update the rule to implementthe Section 380.0552(4), FloridaStatues,annual reporting

requirement to the Administration Commission describing the progress ofthe MonroeCounty in completing the

remaining tasks underthe Work Program as set forth in Rule 28-20.110, F.A.C., that are necessaryprior to the

removal ofthe FloridaKeys Area of Critical StateConcern designation.



DFPARTMENT OF COMMUNITY AFFAIRS

Di. ision of Community Planning

Rules 28-20.130 and 28-20.140 Fla. Admin. Code

SUMMARY OF HEARING

A rule adoption hearing was held at 9:00 a.m, on January 10,201 I at the Randall Kelley Training

Room, Third Floor. Department of Community Affairs, 2555 Shumard Oak Boulevard, Tallahassee,

Florida 32399-2100. The purpose of the hearing was to receive comments on proposed Rules 28-18·.100,

28-18.300,28-18.400; 28-19.300, 28-19.310; 28-20.130 and 28-20.140 FAC. as published in the Florida

Administrative Weekly on December 17,2010. DCA staffattending the hearing included Charles

Gauthier. Richard Shine, Rebecca Jetton, and Barbara Powell. Attendees included Roman Gastesi,

Christine Hurley, Karen Peterson, Liz Wood, Ed Koconis, James White, Gerald Briggs, Judith Clarke,

Susan Grimsly, John Herin, Suzanne Hutton, Kathy Grasser, Bob Shillinger, Mitch Harvey, Nina Boniski

Richard Shine opened the hearing and briefly explained the rulemaking process, the purpose of the

hearing. and the requirements regarding the submission and use ofcomments on the proposed rules.

Richard Shine requested comments for Monroe County Rules 28-20.130 and 28-20.140. Comments were

received from Roman Gastesi, Christine Hurley and Suzanne Hutton which focused on the rules being

consistent with the Monroe County Sanitary Master Wastewater Plan as required by 403.086(10), Florida

Statutes. Comments were also received regarding the issue of enforcement for the upgrading of septic

tanks. The County maintained that the Department of Health has the statutory authority and responsibility

to conduct enforcement activities. Further discussions took place regarding duplication of statutory

language within the rules and ensuring that the rule did place requirements on the County that the~e
r-/'ti ~

1101 within their power to complete. The County requested that dates within the implementatio~dule::
.:):~ .boo

be changed to reflect their current/planned funding schedules. Richard Shine closed the rule ad~~;g ...,., ,r
(1)~ _ """-

,.,,~ - r-
hearing after all attendees had an opportunity to provide comments. ftl;::::
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December 17,2010

Statement of Estimated Regulatory Costs

Department of Community Affairs

Prior to the adoption, amendment, or repeal of any rule other than an emergency rule, an agency is

encouraged to prepare a statement of estimated regulatory costs of the proposed rule, as provided by

Section 120.541, Florida Statutes (F.S.). However, an agency shall prepare a statement of estimated

regulatory costs of the proposed rule, as provided by Section 120.541, F.S. and by House Bill 1565 if the

proposed rule will have an impact on small business.

Proposed Administration Commission Rules:

Monroe County:
Rule 28-20.130 F.A.C. Work Program Administration (New RuleSection)
Rule 28-20.140 F.A.C. Comprehensive Plan (New RuleSection)

Summary of Rules:

Monroe County: Proposal to adopt a new rule for the Monroe County Comprehensive Plan to
incorporate the Section 380.0552(4), F.S. requirements for annual reporting to the Administration
Commission describing the progress of Monroe County in accomplishing the tasks under the Work
Program as set forth in proposed Rule 28-20.140, Florida Administrative Code (F.A.C.) and to
determine whether progress has been achieved for removal of the Florida Keys Area of Critical State
Concern designation.

Subject Area to Be Addressed:

The improvement of near shore water quality and the protection of the natural environment of the
Florida Keys, and the identification of and progress in accomplishing the tasks under Work Program
(as set out in proposed Rule 28-20.140, F.A.C.) to be reported in the Department of Community
Affairs written annual report to the Administration Commission. The Work Program tasks include
the continued implementation of the Wastewater and Stormwater Master Plans through the
financing and construction of additional wastewater and stormwater treatment facilities; the
continued implementation of the Florida Keys Carrying Capacity Study through the analysis of
hurricane evacuation issues and development of a Memorandum of Understanding regarding
hurricane evacuation clearance time modeling and future build out of the keys. The implementation
of the Carrying Capacity Study through continued applications for funding to address land
acquisition and strengthening of growth management regulations. These regulations are needed to
guide development toward areas served by advanced wastewater treatment facilities and to steer
development away from environmentally sensitive land containing Tropical Hardwood Hammocks
that provide habitat for State and Federal listed endangered species.
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Law Implemented:

Section 380.0552(4), F.S.
Rule 28-20.110, F.A.C.
Section 381.0065(4), F.S.
Section 403.086(10), F.S.

Specific Authority:

Section 380.0552(9), F.S.
Section 380.05(22), F.S.
Section 380.05(22)(b), F.S.
Section 120.536(1), F.S.
Section 120.54, F.S.

Statement of Estimated Regulatory Costs (SERe):

A SERC must include all of the information required by Sections 120.541(2)(a)-(g), F.S. The
Department's SERC for proposed Rules28-:20.130 and 28-20.140 FAC., is set forth below in order of
statutory sub-section. The language of each statutory sub-section is set forth in bold print followed
by the Department's response.

120.541(2J(a)An economic analysis showing whether the rule directly or indirectly:
1. Is likely to have an adverse impact on economic growth, private-sectorjob

creation or employment, or private-sector investment in excess of$1 million in the
aggregate within 5 years after the implementation ofthe rule;

2. Is likely to have an adverse impact on business competitiveness, including the
ability ofpersons doing business in the state to compete with persons doing
business in other states or domestic markets, productivity, or innovation in excess
of$1 million in the aggregate within 5 years after the implementation ofthe rule;
or

3. Is likely to increase regulatory costs, including any transactional costs, in excess of
$1 million in the aggregate within 5 years after the implementation ofthe rule.

The Florida Keys proposed rule will trigger 120.541(2)(a)3., F.S.

(b) A good faith estimate ofthe number ofindividuals and entities likely to be required to comply with
the rule, together with a general description of the types of individuals likely to be affected by the
rule.

This rule will affect approximately 92,000 residents and up to 30,000 tourists county-wide. The proposed
rule will directly impact 15,438 owners of On Site Sewage Treatment and Disposal Systems and 115
package plants. The marine ecosystem of the Florida Keys is dependent on clear water with low levels
of nutrients. Ongoing research has determined that nutrients from wastewater are one of the major
contributors to the decline of the water quality in the Florida Keys. Tourism and the coral reef
community are dependent upon clean water. Historically, the Florida Keys has relied upon On Site
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Sewage Treatment and Disposal systems to and small package plants for the treatment of residential
and commercial human waste. The wastewater treatment and disposal requirements of Chapter 99
395, L.O.F, were enacted by the Legislature of the State of Florida in 1999 and updated by s.381.0065(4),
and s.403.086(10), F.S..

The proposed rule contains a schedule of tasks that will address the protection of the natural

environment of the Florida Keys, the requirement to submit an annual report, and the identification of

tasks to be reported in the Department of Community Affairs written annual report to the

Administration Commission. The Work Program tasks include the continued implementation of the

Wastewater and Stormwater Master Plans through the financing and construction of additional

wastewater and stormwater treatment facilities; the continued implementation of the Florida Keys

Carrying Capacity Study through the analysis of hurricane evacuation issues and development of a

Memorandum of Understanding regarding hurricane evacuation clearance time modeling and future

build out of the keys. Additional planning tasks include an annual schedule to apply for funding to

address land acquisition needed for environmentally sensitive parcels that have not competed well in

the building permit allocation system and are eligible to have an offer for land acquisition or given a

permit.

Central Wastewater Construction unfunded $330,000,000.

Administrative relief (land acquisition) $ 800,()00 to $ 2,000,000.

(c) A good faith estimate of the cost to the agenCYI and to any other state and local government

entitles, of implementing and enforcing the proposed rule, and any anticipated effect on state or local

revenues.

This is an ongoing program with existing staff involved in the growth management implementation at

the local and state level, no new costs are anticipated.

d) A good faith estimate ofthe transactional costs likely to be incurred by individuals and entities,
including local government entities, required to comply with the requirements ofthe rule. As used in
this section paragraphl "transactional costs" are direct costs that are readily ascertainable based upon
standard business practices1 and include filing fees, the cost ofobtaining a license1 the cost of
equipment required to be installed or used or procedures required to be employed in complying with
the rule, additional operating costs tncurred, and the cost ofmonitoring and reporting1 and any other
costs necessary to comply with the rule.

Assessments:

Lower keysassessment:

19,145 OSDTS x $5,700 = $109,126,500.

3,855 OSDTS $25,000 =$ 96,375,000.

Permits to abandon septic tanks: 15,438 OSDTS x $50.00 =$ 771,900.

Residential plumbing cost to connect to collection line: 15,438 OSDTS x $3,000 =$ 46,314,000.

(e) An analysis of the impact on small businesses as defined by5.288.7031 and an analysis of the
impact on small counties and small cities as defined in by s, 120.52. The impact analysis for small
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businesses must include the basis for the agencys decision not to implement alternatives that would
reduce adverse impacts on small businesses.

A small business may be served by an onsite system or a package plant. The estimated cost to upgrade a

package plant without connection to central wastewater is as follows:

Systems treating 10,000 gallons per day (gpd)-50,OOO gpd ($10 per gallon)

Systems treating 50,000 gpd - 100,000 gpd ($5 per gallon)

Permits to abandon wastewater injection wells 115 package plants x $25 =

(f) Any additional information that the agency determines may be useful.

s 250,000.

$ 500,000.

$2,875.

The benefits of adopting a rule and implementing the legislation will be improvements to nearshore
water quality. The Florida Keysare dependent on tourism for their economic base. Tourism from
water-based activities (kayaking, snorkeling, scuba, etc.) contributes up to $1.2 Billion per year.
Recreation/commercial fishing contributes $557 million per year to the economy with commercial
fishing being the second largest industry in the Florida Keys.l Becauseof the recreational and
commercial importance of the marine resources ofthe Florida Keys, protecting these resources is
valuable not only for the environment but also for the economy.

In addition to the benefits from an improvement in nearshore water quality, the following benefits can
be expected:

• Increased jobs constructing collections systems,

• Increased demand for plumbing contractors
• Increasessales of plumbing supplies in local stores

• Increased value of real estate
• Offsets increased costs to determine Total Maximum Daily Load for stormwater

management

• Increased jobs administering central sewer
• Decreased maintenance costs to owners of package plants to businesses

• Decreased maintenance costs to residential on-site sewage systems
• Increased revenues to Department of Health

(g) In the statement or revised statementI whichever appliesl a description ofany regulatory
alternatives good faith written proposal submitted under paragraph (l)(a) and either a statement
adopting the alternative or a statement of the reasons for rejecting the alternative in favor ofthe
proposed rule.

N/A

1 December 2007. Florida Keys National Marine Sanctuary Revised Management Plan.
http://floridakeys.noaa.gov/pdfs/2007_man_plan.pdf


