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SUMMARY ANALYSIS

In 2000, based on issues related to criminal activity in Florida’s seaports, the Legislature created s. 311.12,
F.S., containing statewide minimum seaport security standards. Following the September 11, 2001, terrorist
attacks, Congress enacted federal seaport security requirements. The state security standards have been
amended several times since enactment, and there are instances in which the state standards may conflict, be
duplicative, or be redundant to federal standards. CS/CS/HB 283 makes the following changes to the state’s
seaport security laws; federal requirements and standards will remain in place:

Repeals the statewide minimum seaport security standards.
Provides seaports may implement security standards more stringent than the federal standards.
Removes the authority for Florida Department of Law Enforcement (FDLE) to exempt all or part of a
seaport from the state’s seaport security requirements, if FDLE determines that it is not vulnerable to
criminal activity or terrorism.

¢ Revises the requirements for seaports to update their security plans, consistent with federal
requirements.
Deletes FDLE's Access Eligibility Reporting System.
Prohibits seaports form charging a fee for the administration or production of any access control
credential that requires or is associated with a fingerprint-based background check, in addition to the
fee for the Federal Transportation Worker Identification Credential (TWIC).

e Provides that beginning July 1, 2013, a seaport may not charge a fee for a seaport specific access
credential issued in addition to the federal TWIC, except under certain circumstances.

* Removes the state criminal history screening and the state specific disqualifying offenses for working in
a seaport.

e Removes the ability for the Office of Drug Control and FDLE to waive state-specific seaport security
requirements.

e Repeals the Seaport Security Standards Advisory Council.

FDLE will see a decrease in revenue due to the removal of the requirements that FDLE operate the access
eligibility reporting system and run state background checks on seaport workers. Seaports, port tenants, and
port employees should see a reduction in costs due to the elimination of the state’s seaport security
requirements.

The bill also amends various seaport-related statutes to add Port Citrus to those sections’ provisions.

The bill takes effect upon becoming law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current Situation

Florida’s seaports represent an important component of the state’s economic infrastructure. The
Florida Ports Council estimates that waterborne international trade moving through Florida’s seaports
was valued at $56.9 billion in 2009, which represented 55 percent of Florida's $103 billion total
international trade.” Because of the ports’ importance to the economy of Florida, the level of security
that protects against acts of terrorism, trafficking in illicit drugs, cargo theft, and money laundering
operations is considered essential.

Security requirements for Florida’s fourteen deepwater public ports® are regulated under ch. 311, F.S.
Florida law requires public seaports to conform to statewide minimum security standards.® Through
inspections, the Florida Department of Law Enforcement (FDLE) has the primary responsibility for
determining whether each seaport is in conformity with these standards.

For purposes of protection against acts of terrorism, Florida's deepwater ports are also regulated by
federal law under the Maritime Transportation Secunty Act of 2002 (MTSA),* the Security and
Accountability of Every Port Act (SAFE Port Act)®, and the Code of Federal Regulations (CFR).° In
addition, provisions of international treaties such as the Safety of Life at Sea (SOLAS), which protects
merchant ships, have been incorporated within the CFR in fulfillment of treaty obligations that affect
seaport security at U.S. and foreign ports. Federal law requires seaports to comply with security plans
which are reviewed and approved by the United States Coast Guard (USCG).

Florida's Minimum Seaport Security Standards
In 1999 and 2000, three events contributed to the development of a seaport security framework for
Florida:

First, the presiding officers of the Legislature formed a task force that examined, among other things,
the issue of money laundering related to illicit drug trafficking.” The task force found that Florida was
attractive to drug traffickers due to a number of factors including Florida’s strategic position near drug
source countries and numerous international airports and deep water seaports.® The task force
provided a number of recommendations including designating a state agency responsible for seaport
and airport security and described the then current seaport security situation by saying:

“Customs considers poor seaport security a major reason for drug smuggling. Unlike
airports, there is no viable system of federal regulations mandating specific security
standards for seaports and marine terminals.” Fairly new regulations govern security for
large passenger vessels and cruise ship terminals.

! Florida Department of Transportation and Florida Ports Council, “Florida Seaport Fast Facts,” October 1, 2011. Available at:
http://www.flaports.org/Assets/10-1-10%20FastFacts%20Seaports%20njl%20revised%5B1%5D.pdf (March 10, 2011).

2 These ports are listed in s. 311.09(1), F.S., and include the ports of Jacksonville, Port Canaveral, Fort Pierce, Palm Beach, Port
Everglades, Miami, Port Manatee, St. Petersburg, Tampa, Port St. Joe, Panama City, Pensacola, Key West, and Fernandina. The ports
of Fort Pierce and Port St. Joe are currently exempted from annual inspection under the provisions of s. 311.12, F.S., based on a
finding that these seaports are considered inactive for purposes of the statute.

* Section 311.12, F.S.

* Public Law (P.L.) 107-295, 116 Stat. 2064 (2002).

>P.L. 109-347, 120 Stat. 1884 (2006).

® Principally 33 CFR, Parts 101 — 106 as they relate to various aspects of vessel and port security.

7 Legislative Task Force on Illicit Money Laundering, “Money Laundering in Florida: Report of the Legislative Task Force”,
November 1999.

¥ Ibid, p. 18.
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There are however, no corresponding federal regulations for sea cargo vessels and
seaport and marine terminals.”

Second, the Governor’s Office of Drug Control'® commissioned a Statewide Security Assessment of
Florida Seaports. The report, which came to be known as the Camber Report,"" concluded that there
was no supervisory agency with oversight of the seaports of the state, no federal or state security
standards that governed the seaports’ operation, and only limited background checks were conducted
on employees at the docks, thus allowing convicted felons, some with arrests for drug-related charges,
to work at the seaports.

The report recommended the creation of a State Seaport Authority to regulate all seaports in the state,
creation of minimum security standards for all seaports, and the creation and implementation of a
security plan by the operators of each seaport.

Third, the Fifteenth Statewide Grand Jury conducted an analysis of Florida's drug control efforts. The
Statewide Grand Jury supported the conclusions and recommendations of the Camber Report and
highlighted the need for background screening due to testimony they received that “some dock workers
carry firearms and that intimidation by dock workers is used as a method of avoiding detection of illegal
drug activity.”"? The report cited efforts to impede law enforcement officers at the Miami seaport
including simple harassment, blocking law enforcement vehicles with cargo containers, and even
dropping a cargo container on a law enforcement vehicle occupied by police canine. Testimony
revealed that as many as 60 percent of the Port of Miami dock workers had felony arrests, half of which
were drug related charges.™

In response, the 2000 Legislature passed CS/CS/CS/SB 1258." This legislation provided additional
regulations for money laundering and created s. 311.12, F.S,, relating to seaport security. In creating s.
311.12, F.S., the Legislature introduced regulation of seaports that benefited from public financing and
provided for:

¢ Development and implementation of a statewide seaport security plan including minimum
standards for seaport security that address the prevention of criminal activity and money
laundering;
Development of individual seaport security plans at each of the public ports;
Establishment of a fingerprint-based criminal history check of current employees and future
applicants for employment at Florida's seaports; and

e Directed FDLE to annually conduct no less than one unannounced inspection at each of the
public ports and report its findings to the Governor, the President of the Senate, the Speaker of
the House, and the chief administrator of each seaport inspected.

Section 311.12, F.S., was amended during the 2001 Legislative Session to incorporate, by reference,
the seaport security standards proposed in the Camber Report.'® These standards form the basis for
FDLE'’s current seaport security inspection program. The statewide minimum security standards
proposed in the Camber Report include prescriptive regulations on ID badges, access gates and gate
houses, designated parking, fencing, lighting, signage, locks and keys, law enforcement presence,
cargo processing, storage of loose cargo, high value cargo, and cruise operations security.

? Ibid, p. 46.
' The Governor’s Office recently eliminated the Office of Drug Control.
! Camber Corporation for the Office of Drug Control, Executive Office of the Governor, “Statewide Security Assessment of Florida
Seaports,” September 2000.
12 Fifteenth Statewide Grand Jury Report, “An Analysis of Florida’s Drug Control Efforts,” December 14, 2000.
13
Ibid.
' Ch. 2000-360, Laws of Florida (L.O.F.).
' Ch.2001-112, L.OF.
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Post-9/11 Federal Seaport Security Standards

Prior to 9/11, there was no comprehensive federal law relating to seaport security. The MTSA was
enacted in November 2002 and the USCG subsequently adopted regulations to implement the
provisions of MTSA."” The MTSA laid out the federal structure for defending U.S. ports against acts of
terrorism. In passing MTSA, Congress set forth direction for anti-terrorism activities but also recognized
in its finding that crime on ports in the late 1990’s including drug smuggling, illegal car smuggling, fraud,
and cargo theft had been a problem. In laying out a maritime security framework, MTSA established a
requirement for development and implementation of national and area maritime transportation security
plans, vessel and facility security plans, and a transportation security card along with requirements to
conduct vulnerability assessments for port facilities and vessels and establish a process to assess
foreign ports, from which vessels depart on voyages to the United States.

Title 33 CFR provides for review and approval of Facility Security Plans*® by the Captain of the Port
responsible for each seaport area. The USCG also acknowledged Presidential Executive Order 13132
regarding the principle of Federalism and preemption of state law in drafting MTSA rules.'® Under this
provision, Florida has the right to exercise authority over its public seaports that are also regulated by
federal authority when there is no conflict between state and federal regulations.?

Port Access ldentification Credentials

The Florida Legislature has continued to introduce improvements to Florida's seaport security policy.
The Legislature addressed the issue of a uniform port access credential during the 2003 session. The
transportation industry expressed a desire for a single access credential that could be used statewide
to facilitate seaport access. As a result, a Florida Uniform Port Access Credential (FUPAC) was
provided for in s. 311.125, F.S. Section 311.125, F.S., required that each port subject to statewide
minimum security standards in Chapter 311, F.S., use FUPAC by July 1, 2004. No FUPAC cards were
ever issued and this section was repealed in 2009.

At the same time, the federal government attempted to develop its own credential known as the
Transportation Worker Identification Credential (TWIC). FUPAC cards were not issued because state
officials were working with TSA to consolidate the FUPAC and TWIC into one port access card. In lieu
of a FUPAC, individual ports conducted national and state criminal background checks on each
applicant who required access to port facilities. The same disqualifying offenses that would prevent an
applicant from being issued a FUPAC also disqualified the applicant from receiving a port specific
credential; creating a de facto FUPAC.

The federal TWIC is being deployed in two phases. Phase I, the current deployment, provides for the
issuance of credentials to be used as photo identification cards only. Phase Il, which has been delayed
indefinitely due to contract issues with federal vendors, would provide for fully interactive usage of the
card, including biometric reader capabilities. There is no known target date for full implementation of the
biometric capability. On March 27, 2009, the U.S. Coast Guard, Department of Homeland Secuirity,
released an Advanced Notice of Proposed Rulemaking to discuss “... preliminary thoughts on potential
requirements for owners and operators of certain vessels and facmtles...for use of electronic readers
designed to work with [TWIC] as an access control measure.”?'

' The Maritime Transportation Security Act of 2002 (P.L. 107-295 of November 25, 2002).

"7 MTSA is implemented by Title 33 CFR, Parts 101-106 which are administered by the USCG.

8 Title 33 CFR, Subpart 101.105 defines a facility as any structure or facility of any kind located in, on, under, or adjacent to any
waters subject to the jurisdiction of the U.S. and used, operated, or maintained by a public or private entity, including any contiguous
or adjoining property under common ownership or operation. A seaport may be considered a facility by itself or in the case of large
seaports may include multiple facilities within the port boundaries.

' Federal Register, Vol. 68, No. 204, Wednesday, October 22, 2003, p. 60468.

20 presidential Executive Order 13132, “Federalism,” August 4, 1999

2! Federal Register, Vol. 74, No. 58, March 27, 2009, at page 13360.

STORAGE NAME: h0283e.JUAS.DOCX PAGE: 4
DATE: 3/25/2011



Criminal History Checks

The 2000 legislation established the requirement for a fingerprint-based criminal history check of
current employees and future applicants for employment at Florida’s seaports. This law was further
amended in 2001 to disqualify persons who have been convicted of certain offenses within the previous
seven years from gaining initial employment within or regular access to a seaport or port restricted
access area. Current disqualifying offenses relate to terrorism, distribution or smuggling of illicit drugs,
felony theft and robbery, money laundering, and felony use of weapons or firearms.

After the enactment of the MTSA, seaport employees and other persons seeking unescorted access to
Florida's seaport were required to obtain a TWIC. The TWIC requires the applicant to be fingerprinted
and a background check to be performed by the FBI prior to its issuance.

A 2010 assessment of seaport security in Florida noted that Florida is believed to be the only state that
requires both a federal and a state background check.?

Seaport Access Eligibility Reporting System
In 2009, the Florida Legislature appropriated $1 million in federal stimulus funding to FDLE to develop

the Seaport Eligibility System (SES) required by Chapter 2009-171, L.O.F. The SES went live on July
12, 2010, and now allows seaports to share the results of a criminal history check and the current
status of state eligibility for access to secure and restricted areas of each port. FDLE asserts that the
use of the SES has substantially reduced the costs to seaport workers by eliminating duplicative
criminal history fees for workers that apply for access at more than one port. Previously, the applicants
had to undergo separate background checks for access to each of the ports. The system also allows
for retention of fingerprints and arrest notifications to the ports, therefore, eliminating the need for
annual state criminal history checks.?

According to FDLE, there are approximately 36,865 port workers enrolled in the Seaport Eligibility
System, and of those, approximately 24,486 are TWIC holders. The remaining 12,379 workers do not
have a TWIC and are not subject to a federal background check under MTSA rules.®*

TranSystems Report
In February 2010, TranSystems issued a Florida Seaport Security Assessment which was prepared for
the Florida Office of Drug Control. Some of the recommendations that the report provided were:

e Transfer the sole responsibility for security standards, plans, practices, and audits to the U.S.
Coast Guard.

e Re-task FDLE with the responsibility to develop port-specific threat intelligence for use by
seaport security directors and eliminate FDLE’s compliance inspection responsibilities.

 Modify the membership, meeting, and report requirements for the Seaport Security Standards
Advisory Committee. .

e Eliminate prescribed security standards and incorporate performance and risk-based security
standards.

e Eliminate the state criminal background checks for those requesting access to restricted areas
within the seaport if they have undergone the FBI-conducted background check and been
issued a TWIC. ,

e Authorize seaports to issue a port-specific identification badge for a specific port and stipulate
that it will be used in conjunction with the federal TWIC. -

o Eliminate the requirement for on-site sworn law enforcement presence at the ports.*®

%2 TranSystems Corporation for the Office of Drug Control, Executive Office of the Governor, “TranSystems Florida Seaport Security
Assessment 2010”. February 2010. Available at: http://www.fdle.state.fl.us/Content/getdoc/2902b533-5d31-4876-9ad6-
1cb2a01a2c65/100409 Florida Seaports SecurityAssessment Reportf.aspx

= Florida Department of Law Enforcement, “Frequently Asked Questions: Seaport Security.” January 2011.

% Correspondence with FDLE, March 8, 2011.

2 TransSystems Florid Seaport Security Assessment 2010, Contract No. 10-DS-20-14-00-22-087, Prepared for: Florida Office of Drug
Control, February 2010.
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Following the issuance of the report, the Office of Drug Control responded that “the study echoed many
of the same unfounded grievances concerning security inspections the ports have voiced since 2001,
but failed to provide any recommended improvements to seaport security,” and that the study was
strongly biased toward the ports without balancing security needs. The letter points out that the study
recommends that security responsibility be transferred to the Coast Guard using the less stringent
federal standards. The letter argues that complying with the standards in state law “has caused no
discernable economic hardship for the ports, nor is there any substantial evidence that conforming to s.
311.12 has caused a loss of business to non-Florida seaports. . . .FDLE reports that seaports have
seen significant decreases in cargo theft and pilfering.”?

Differences between Federal and State Standards

There are some differences between the federal security standards and the existing state security
standards. First, the state standards contain some specific requirements such as minimum lighting
standards and fence height and require seaports to employ sworn law enforcement officers. The
federal government uses flexible standards based on risk. Additionally, state law requires a state
background check on both TWIC holders and employees who are not required to hold a TWIC.

There are some crimes that disqualify persons from working in Florida ports, which would not prohibit
that person from obtaining a TWIC from the Federal government. These crimes include dealing in
stolen property, manslaughter, burglary, aggravated assault, aggravated battery, aggravated stalking,
any other violent felony, using a weapon in the commission of a felony, and felony theft.

Overall, the seaport security environment has changed significantly since 2001. The federal
government has introduced numerous programs and initiatives to address the threat of terrorism
against the nation’s seaports. Florida recognizes the threat of terrorism and has adapted its seaport
security policy to include the threat of terrorism in addition to its original efforts to combat drug
trafficking, money laundering, and cargo theft on its seaports.

Proposed Changes

Florida is believed to be the only state with its own seaport security standards in addition to the federal
standards. Florida’s law only applies to public seaports and does not apply to businesses on the Miami
River or other private seaport or cargo terminais, which may be only a few yards from the public
seaport. The state seaport security standards are codified in s. 311.12, F.S., and the bill makes
significant changes to this section. For ease of understanding, the analysis is arranged by topic with a
brief explanation of the current law followed by the proposed change.

Statewide Minimum Security Standards

The current statewide minimum security standards were incorporated into statute by reference from the
2000 Camber Report commissioned by the Governor’s Office of Drug Control. Current law allows a
seaport to implement security measures that are more stringent, more extensive, or supplemental to
the minimum security standards. Additionally, the provisions of s. 790.251, F.S.,% are not superseded,
preempted, or otherwise modified in any way by seaport security statutes.

The bill deletes the statewide minimum security standards, but authorizes a seaport to implement
security measures that are more stringent, more extensive, or supplemental to the applicable federal
security regulations.?®

%8 Letter from Bruce D. Grant, Direct, Florida Office of Drug Control, to Larry Cretul, Speaker, Florida House of Representatives.
March 4, 2010.

%7 Section 790.251, F.S., relates to the right to keep and bear arms in motor vehicles for self-defense and other lawful purposes.

%33 CF.R.s. 105305
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Exemption from Security Requirements

Current law allows FDLE to exempt all or part of a seaport from the security requirements in s. 311.12,
F.S., if FDLE determines that activity associated with the use of the seaport is not vulnerable to criminal
activity or terrorism.

Given the elimination of the statewide seaport security standards as explained above, the bill removes
the authority for FDLE to exempt all or part of a seaport from those standards.

Security Plans
Current law requires each seaport to adopt and maintain a security plan, which must be revised every

five years to ensure compliance with the minimum security standards. The law further provides that
each adopted or revised security plan must be reviewed and approved by the Office of Drug Control
and FDLE to ensure compliance with the applicable federal security assessment requirements and
must jointly submit a written review to the U.S. Coast Guard, the Regional Domestic Security Task
Force, and the Domestic Security Oversight Council.

The bill deletes the requirement for each seaport to update and revise its security plan every five years,

. and instead requires periodic revisions to the security plan to ensure compliance with applicable federal
security regulations. The bill also deletes the requirement for FDLE and the Office of Drug Control to
review an adopted or revised security plan.

Secure and Restricted Areas

Current law requires each seaport to clearly designate in seaport security plans and identify with
markers on the premises all secure and restricted areas as defined by the U.S. Department of
Homeland Security. Further, certain areas of a seaport are required to be protected from the most
probable and credible terrorist threat to human life. The law also requires certain notices concerning
the prohibition of concealed weapons and other contraband material. It also allows the temporary
designation of a secure and restricted area during a period of high terrorist threat level.

The bill deletes the requirement for a seaport’s security plan to set forth conditions to be imposed on
persons who have access to secure and restricted areas of a seaport. It also removes a requirement
that areas of a seaport with a potential human occupancy of 50 or more persons or any cruise terminal
must be protected from the most probable and credible terrorist threat to human life. However, federal
rules regarding passenger and ferry facilities and cruise ship terminals will remain in effect.®

The bill removes an incorrect reference to a Coast Guard circular and corrects an incorrect reference to
the Code of Federal Regulation.

The bill also removes references to FDLE and a seaport’s security director designating a period of high
terrorist threat level, since they do not have the legal authority to make this designation. The bill still
provides that the Department of Homeland Security may make this designation.

Access Eligibility Reporting System
Current law requires FDLE to implement and administer a seaport access eligibility reporting system.
The law identifies minimum capabilities the system must employ, which include:

e A centralized, secure method of collecting and maintaining finger-prints, other bio-metric data,
or other means of confirming the identity of persons authorized to enter a secure or restricted
area of a seaport;

e A methodology for receiving from and transmitting information to each seaport regarding a
person’s authority to enter a secure or restricted area of the seaport;

e A means for receiving prompt notification from a seaport when a person’s authorization to enter
a secure or restricted area of a seaport has been suspended or revoked; and

» 33 C.F.R. 5. 105.285 provides additional security requirements for passenger and ferry facilities. 33 C.F.R. s. 105.290 provides
additional security requirements for cruise ship terminals.
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e A means to communicate to seaports when a person’s authorization to enter a secure or
restricted area of a seaport has been suspended or revoked.

Each seaport is responsible for granting, modifying, restricting, or denying access to secure and
restricted areas to seaport employees and others. Based upon an individual’s criminal history check,
each seaport may determine specific access eligibility for that person. Upon determining that a person
is eligible to enter a secure and restricted area of a port, the seaport shall, within three business days,
report such determination to FDLE for inclusion in the system.

This system can be used to determine who is authorized to work on the ports and the ports can utilize
the database to determine if an individual has been processed by another seaport. This database can
also be used to notify seaports if anyone authorized to work on the port has been arrested in Florida.
However it does not include federal charges and denial of access is only authorized for convictions.

On a daily basis, the TSA updates its list of canceled TWIC cards. The list includes arrests for serious
federal crimes and threat information from domestic and international databases. However, it does not
include state arrests.

FDLE is authorized to collect a $50 fee to cover the initial costs for entering an individual into the
systengoand an additional $50 fee every five years thereafter to coincide with the issuance of the
TWIC.

The bill deletes the requirement for FDLE to administer the Access Eligibility Reporting System.
Access to Secure and Restricted Areas on Seaports

Current law requires that a person seeking authorization for unescorted access to secure and restricted
areas of a seaport must possess a TWIC and also execute an affidavit that indicates the following:

e The TWIC is currently valid and in full force and effect;

o The TWIC was not received through the waiver process for disqualifying criminal history allowed
by Federal law; and :

e The applicant has not been convicted of any state-designated disqualifying felony offense.

FDLE is required to establish a waiver process for a person who has been denied employment by a
seaport or denied unescorted access to secure or restricted areas who:

¢ Does not have a TWIC,

¢ Obtained a TWIC through the federal waiver process, or

¢ Isfound to be unqualified due to state disqualifying offenses.

The bill prohibits seaports form charging a fee for the administration or production of any access control
credential that requires or is associated with a fingerprint-based background check, in addition to the
fee for the (TWIC). The bill also provides that beginning July 1, 2013, a seaport may not charge a fee
for a seaport specific access credential issued in addition to the federal TWIC, except under the
following circumstances: .

¢ The individual seeking to gain secured access is a new hire as defined under 33 C.F.R. s. 105;

or
¢ The individual has lost or misplaced his or her federal TWIC.

The bill deletes the requirement for a TWIC holder to execute an affidavit when seeking authorization
for unescorted access to secure and restricted areas of a seaport. It also deletes a reporting
requirement to FDLE regarding grants of access, to conform to the removal of the access eligibility
reporting system.

* FDLE currently collects the fees authorized for the administration of the Access Eligibility Reporting System.
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Criminal History Checks

Current law requires that a fingerprint-based state criminal history check must be performed on
employee applicants, current employees, and other persons authorized to regularly enter a secure or
restricted area. The statutes also include a list of disqualifying offenses that would preclude an
individual from gaining employment or unescorted access.

The bill deletes the requirement for seaport employee applicants, current employees, and other
authorized persons to submit to a fingerprint-based state criminal history check. The bill also removes
the authority for FDLE and each seaport to establish waiver procedures or to grant immediate
temporary waivers to allow unescorted access to a seaport.

Waiver from Security Requirements

Current law permits the Office of Drug Control and FDLE to modify or waive any physical facility
requirement contained in the minimum security standards upon a determination that the purpose of the
standards have been reasonably met or exceeded at a specific seaport.

In light of the bill's removal of the statewide security standards, the bill removes the authority of FDLE
and the Office of Drug Control to waive a physical facility requirement or other requirements contained
in the minimum security standards upon a determination that the purposes of the standards have been
reasonably met or exceeded by the seaport requesting the waiver.

Inspections
Current law requires FDLE, or an entity it designates, to conduct at least one annual unannounced

inspection of each seaport to determine whether the seaport is meeting the statewide minimum security
standards, to identify seaport security changes or improvements needed, and to submit the inspection
report to the Domestic Security Oversight Council.*' Seaports may request that the Domestic Security
Oversight Council review the findings of FDLE’s report, if the seaport disputes those findings.

The bill deletes the requirement for FDLE, or an entity it designates, to conduct an annual
unannounced security inspection of each seaport to determine if it meets the state’s seaport security
standards. However, the bill provides that FDLE, or an entity it designates, may conduct unannounced
inspections to determine whether a seaport is meeting applicable federal seaport security regulations.

Reports
Current law requires FDLE, in consultation with Office of Drug Control, to annually complete a report

indicating the observations and findings of all reviews, inspections, or other operations relating to the
seaports conducted for the year.

The bill removes the requirement that FDLE complete such report in consultation with the Office of
Drug Control.

Funding
Current law authorizes the Office of Drug Control, FDLE, and the Florida Seaport Transportation and

Economic Development Council to mutually determine the allocation of funding for security project
needs. :

The bill removes the Office of Drug Control as an entity that participates in determining the allocation of
funding for seaport security projects.

Seaport Security Standards Advisory Council

Section 311.115, F.S,, creates the Seaport Security Standards Advisory Council under the Office of
Drug Control. The council consists of 14 unpaid council members who represent a wide range of
interests as it relates to the security of Florida’s seaports. The council convenes at least every 4 years
to review the minimum security standards referenced in s. 311.12(1), F.S., for applicability to and

*! The Domestic Security Oversight Council is created in s. 943.0313, F.S.
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effectiveness in combating current narcotics and terrorism threats to Florida's seaports. The
recommendations and findings of the council must be submitted to the Governor, the President of the
Senate, and the Speaker of the House of Representatives.

The bill repeals the Seaport Security Standards Advisory Council.

The bill also amends ss. 311.121(2), 311.123(1), and 311.124(1), F.S. to make conforming changes in
the bill.

The bill amends various sections of statute to include Port Citrus is those sections’ provisions.
Specifically, the bill amends:

Sections 310.002, F.S., to add Port Citrus to the definition of the term “port.”
Section 311.09, F.S., to include a representative of Port Citrus as a member of the Florida
Seaport Transportation and Economic Development Council.

e Section 374.976, F.S., to conform provisions relating to include Port Citrus in provisions relating
to the authority of inland navigation districts.

e Section 403.021, F.S., to conform provisions to include Port Citrus in legislative declarations
relating to environmental control.

e Section 403.061, F.S., to conform provisions to include Port Citrus in provisions relating to
powers of the Department of Environmental Protection.

e Section 403.813, F.S., to conform provisions to include Port Citrus in provisions relating to
permits issued at Department of Environmental Protection district centers.

e Section 403.816, F.S., to conform provisions to include Port Citrus in provisions relating to

certain maintenance projects at deepwater ports and beach restoration projects.

B. SECTION DIRECTORY:
Section 1. Amends s. 311.12, F.S,, relating to seaport security.

Section 2. Amends s. 311.121, F.S,, relating to qualifications, training, and certification of licensed
security officers at Florida seaports.

Section 3. Amends s. 311.123, F.S., relating to maritime domain security awareness training program.

Section 4. Amends s. 311 .124, F.S., relating to trespassing; detention by a certified seaport security
officer.

Section 5. Repeals s. 311.115, F.S., relating to the Seaport Security Standards Advisory Council.
Section 6. Amends s. 310.002, F.S., relating to definitions.

Section 7. Amends s. 311.09, F.S., relating to Florida Seaport Transportation and Economic
Development Council.

Section 8. Amends s. 374.976, F.S., relating to authority to address impacts of waterway development
projects.

Section 9. Amends s. 403.021, F.S., relating to legislative declaration; public policy.
Section 10. Amends s. 403.061, F.S., relating to department; powers and duties.
Section 11. Amends s. 403.813, F.S,, relating to permits issued at district centers; exceptions.

Section 12. Amends s. 403.816, F.S., relating to permits for maintenance dredging of deepwater ports
and beach restoration projects.
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Section 13. The bill takes effect upon becoming a law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

According to FDLE, the Seaport Eligibility System went live in July 2010. Although it was
authorized to begin collecting fees for enrollment in Fiscal Year 2010-2011, FDLE provided the
system at no cost for the first year of operation. FDLE negotiated with the seaports to postpone the
collection of the fees until the system’s billing component was completed according to schedule in
the spring of 2011.

FDLE is expected to process approximately 21,745 seaport related criminal history checks in Fiscal
Year 2011-2012. The elimination of the requirement for the state background check will result in a
decrease in FDLE’s Operating Trust Fund of $521,880. FDLE’s Operating Trust Fund supports
almost 25% of FDLE’s recurring operating budget. It predominantly funds the Criminal Justice
Information Program which serves a wide variety of information needs within the criminal justice
community; some examples include the criminal history records check system, Criminal Justice
Network, Sex Offender/Predator Database and Registry Services, the Biometric Identification
System, the Florida Missing Endangered Persons Information Clearinghouse, the Firearms
Purchase Program and all of FDLE’s information resource services.

FDLE’s Operating Trust Fund receives revenues from various fees including state criminal records
checks, firearms record checks and DUI conviction fees. Revenues are projected to be $92.4
million in Fiscal Year 2011-2012, and expenditures are projected to be $91.7 million for a balance at
the end of the fiscal year of approximately $700,000.

2. Expenditures:

FDLE used $1 million in federal stimulus funds that were appropriated by the Legislature in 2009 to
develop the SES. It is not clear if Florida will face any sanctions or whether FDLE would be allowed
to reprogram the system for other criminal justice purposes.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:

Public seaports will see a reduction in costs associated with complying with state seaport security
standards.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill could potentially save each port worker hundreds of dollars depending on their individual
employment conditions. The table below displays the state and local fees that are currently
authorized to be charged to persons seeking regular or unescorted access to Florida’s seaports.
Under this bill, port workers would only be liable for the local port access credential fee which may
not exceed the administrative costs needed to produce and administer the credential.

Additionally, lessening costs on the ports would lessen the burden on port employees and tenants
and potentially stimulate commerce by relieving burdensome regulatory measures.
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Financial Impact of Florida Seaport Security Laws*

Individuals who hold (and already paid for) a valid TWIC* not obtained through a
Transportation Security Administration (TSA) waiver:

e FDLE State of Florida criminal history check $24
e Fingerprint retention and FDLE seaport access eligibility reporting system $50
o Local port fees (approximate) $35
o Total $110

Individuals who hold a valid TWIC* (obtained through a TSA waiver) or are not
required to obtain a TWIC under federal law

o FDLE State of Florida criminal history check $24

e FBI national criminal history check $19.25
e Fingerprint retention and FDLE seaport access eligibility reporting system $50

e Local port fees (approximate) $35

e Total $130

* The fee for the TWIC is not included in these fee amounts. The current fee to
obtain a TWIC is $132.50 and it is valid for 5 years.

D. FISCAL COMMENTS:
None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or
take action requiring the expenditure of funds; reduce the authority that counties or municipalities
have to raise revenues in the aggregate; or reduce the percentage of a state tax shared with
counties or municipalities.

2. Other:
None

B. RULE-MAKING AUTHORITY:
None

C. DRAFTING ISSUES OR OTHER COMMENTS:
None

*2 Florida Ports Council, Memorandum to Florida House Transportation and Highway Safety Subcommittee, Seaport Security
Workshop Information. February 22, 2011.
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IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 22, 2011, the Criminal Justice Subcommittee adopted two amendments to the bill and reported the
bill favorably as a Committee Substitute. The amendments:

e Prohibit seaports form charging a fee for the administration or production of any access control
credential that requires or is associated with a fingerprint-based background check, in addition to the
fee for the Federal Transportation Worker Identification Credential (TWIC).

¢ Provide that beginning July 1, 2013, a seaport may not charge a fee for a seaport specific access
credential issued in addition to the federal TWIC, except under certain circumstances.

e Adds Port Citrus to various seaport-related statutes.

This analysis is drafted to the Committee Substitute.

On March 15, 2011, the Transportation & Highway Safety Subcommittee adopted four amendments and
reported the bill favorably as a Committee Substitute. These amendments:

o Removed an incorrect reference to a Coast Guard circular and corrected an incorrect reference to the
Code of Federal Regulation.

e Removes references to FDLE and a seaport’s security director designating a high terrorist threat level.
These entities do not have the legal authority to designate a high terrorist threat level.
Corrects an incorrect cross-reference.
Change the effective date to upon becoming law.

The analysis is drafted to the Committee Substitute.
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F L ORI DA H O U S E O F R EPRESENTATIVES

CS/CS/HB 283 2011
1 A bill to be entitled
2 An act relating to seaports; amending s. 311.12, F.S.;
3 deleting provisions relating to statewide minimum
4 standards for seaport security; deleting provisions
5 authorizing the Department of Law Enforcement to exempt
6 all or part of a seaport from specified requirements in
7 certain circumstances; revising provisions relating to
8 seaport security plans; revising requirements for certain
9 secure or restricted areas; revising provisions relating
10 to when a part of a seaport property may temporarily be
11 designated as a secure or restricted area; deleting
12 provisions requiring that the Department of Law
13 Enforcement administer a statewide seaport access
14 eligibility reporting system; deleting provisions
15 requiring that persons seeking authorization to access
16 secure and restricted areas of a seaport execute an
17 affidavit; prohibiting a seaport from charging any fee for
18 administration or production of access control credentials
19 that require or are associated with a fingerprint-based
20 background check, in addition to the fee for the federal
21 TWIC; providing exceptions; providing for issuance of
22 seaport-specific access credentials; deleting provisions
23 requiring fingerprint-based state criminal history checks
24 on seaport employee applicants, current employees, and
25 other authorized persons; deleting provisions authorizing
26 waivers from security requirements in certain
27 circumstances; revising provisions relating to
28 inspections; revising reporting requirements; revising the
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29
30
31
32
33
34
>35
36
37
38
39
40
41
42
43
44
45
46
477
48
49
50
51
52
53
54
55
56

CS/CS/HB 283 2011

parties that determine the allocation of appropriated
funds for security project needs; amending ss. 311.121,
311.123, and 311.124, F.S.; conforming provisions to
changes made by the act; repealing s. 311.115, F.S.,
relating to the Seaport Security Standards Advisory
Council; amending s. 310.002, F.S.; redefining the term
"port" for specified provisions to include Port Citrus;
amending s. 311.09, F.S.; including a representative of
Port Citrus as a member of the Florida Seaport
Transportation and Economic Development Council; amending
s. 374.976, F.S.; including Port Citrus in provisions
relating to the authority of inland navigation districts;
amending s. 403.021, F.S.; including Port Citrus in
legislative declarations relating to environmental
control; amending s. 403.061, F.S.; including Port Citrus
in provisions relating to powers of the Department of
Environmental Protection; amending s. 403.813, F.S.;
including Port Citrus in provisions relating to permits
issued at Department of Environmental Protection district
centers; amending s. 403.816, F.S.; including Port Citrus
in provisions relating to certain maintenance projects at
deepwater ports and beach restoration projects; providing

an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 311.12, Florida Statutes, is amended to

read:
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CS/CS/HB 283 2011
57 311.12 Seaport security.—
58 (1) SECURITY STANDARDS.—
59 o —The statewidemintmum standards—for scaport security

60| eopptieable—teo—seapertstHisted—in—s+—3+1-00 —shall be—those based
61 ' i '
62
63
64
65
66
67
68

69 (a)> A seaport may implement security measures that are
701 more stringent, more extensive, or supplemental to the

71| applicable federal security requlations, including federal

72| facility security assessment réquirements under 33 C.F.R. s.

73 105.305 miwnimum—security——standaras—estabtished-by—this
74| subsection.

75 (b)+4e> The provisions of s. 790.251 are not superseded,

76| preempted, or otherwise modified in any way by the provisions of
771 this section.

78 22— EXEMPTION-——The—Department—of Taw—Enforcement—may

79 exemptall-eor—part—eof o seapert—tisted 3in 534109 Ffrom-—the

80| =reguirements—ef—this secktion—if-—thedepartment-determires-Ehat
8l aetivityasseoeiatedwith-—theuse—of the scaport—or part-of—+the
82| seapert—is—nmot—ulnerable—to—ecriminal activity or terrorism—The
83| deportment—shall periodicallyreviewsuch—exemptions—te

84| determine3if there—ds—a—change—in use—Such chonge—may—warrant
Page 3 of 27

CODING: Words strsken are deletions; words underlined are additions.
hb0283-02-c2



F L ORIDA H O U S E O F R EPRESENTATIVES

CS/CS/HB 283 2011

85| =removal—ef-all-or—part—eof-—theexemptions
86 (2)43> SECURITY PLAN.-
87 a Each seaport listed in s. 311.09 shall adopt and

88| maintain a security plan specific to that seaport which provides
89| for a secure seaport infrastructure that promotes the safety and
90 security of state residents and visitors and the flow of

91| legitimate trade and travel.

92 (b)4a> Each seaport Every S—yearsafter Jonuvary 12004
93| eaeh-scapert-director, with-the assistance—of the Regional
94| bDomestieSeceurity Task Foree—and—in contunetion—with—the Ynited
95| States—Coast—Guardsr shall periodically revise the seaport's

96| security plan based on the seaport's direeteorls ongoing

97 assessment of security risks, the risks of terrorist activities,
98| and the specific and identifiable needs of the seaport for

99| ensuring that the seaport is in substantial compliance with

100| applicable federal security regulations, including federal

101| facility security assessment requirements under 33 C.F.R. s.
102
103
104
105

106 Eaw—Enforcement—for compliance—with federal foecility seceurity
107| ossessment—Freguirementsunder—33-C F R—s+—105-305-and the

108| minimum—security—standards—establishedundersubsection—{1)}r

109| Within—30doeys—after completion—o copy—of—the written review
110| shoelibe—delivered—to—theUnited States Coast GCuard—the

111| Regional—Dbeomestiec Seeurity Fask Foreer—and thebomestie Sceurity
112| oversight—Couneil~-
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CS/CS/HB 283 2011

113 (3)+4> SECURE AND RESTRICTED AREAS.—Each seaport listed in
114y s. 311.09 must clearly designate in seaport security plans, and
115 clearly identify with appropriate signs and markers on the

116| premises of a seaport, all securé and restricted areas as

117| defined by 33 C.F.R. part 105 £heUpited-States Department—of
118 ' ! ' Lt

119
120
121
122
123
124
125
126
127

128 1. All seaport employees and other persons working at the
129} seaport who have regular access to secure or restricted areas
130 must comply with federal access control regulations and-—state
131} eriminal-—histeryeheeks as prescribed in this section.

132 2. All persons and objects in secure and restricted areas
133| are subject to search by a sworn state-certified law enforcement
134 officer, a Class D seaport security officer certified under

135f{ Maritime Transportation Security Act of 2002 guidelines and—s+
136 33++E3+23+, or an employee of the seaport security force certified
137 under the Maritime Transportation Security Act of 2002

138| guidelines amd—s—33+1-312%.

139 3. Persons found in these areas without the proper

140| permission are subject to the trespass provisions of ss. 810.08
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CS/CS/HB 283 2011

141{ and 810.09.
142
143
144
145
l46
147

148 (b)+4e> The seaport must provide clear notice of the

149| prohibition against possession of concealed weapons and other
150| contraband material on the premises of the seaport. Any person
151} in a restricted area who has in his or her possession a

152f{ concealed weapon, or who operates or has possession or control
153] of a vehicle in or upon which a concealed weapon is placed or
154 stored, commits a misdemeanor of the first degree, punishable as
155 provided in s. 775.082 or s. 775.083. This paragraph does not
156 apply to active-duty certified federal or state law enforcement
157| personnel or persons so designated by the seaport director in
158] writing.

159 (c)+4e) During a period of high terrorist threat level, as
160| designated by the United States Department of Homeland Security
161
162

163} events—appiicable—to—thotpartieunlarseaport, the management or
164| controlling authority of the port may temporarily designate any

165 part of the seaport property as a secure or restricted area. The
166} duration of such designation is limited to the period in which
167| the high terrorist threat level is in effect or a port emergency

168 exists.
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169
170
171
172
173
174
175
176| ef—eeonfirmingthe identity—ofpersonsavthorirzedto—enter—=a
177 i )
178
179
180| erter—a-sececure—or—restricted area—of—the scapores
181 73
182
183
184
185
186
187
188
189
190
191
192
193
194
195

196 +e+—bpon—determiningthat o person-ts—eligiblte—to—enter-a
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197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
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225 <+he—system=

226 +E—Atl—fees—identified—in-paragroph (e )—must—be—paid
2277 befere—theperson—may be—grantedacecess—to—a—seeure——or

228 i i i s i

229
230
231
232
233| *he—seaport—of—the—termination,—resigration,—work—related

234| inecapaeitation—or deathof—an—empltoyee—who—has—aceess
235| permissieon—

236 I——FfF—che—seaport—determines—that—the persen—has—been
237 ! ; :

238

239| =reinstatethe persenls—aceess—eligibitity-

240 2—A-pusiness—entibyls—Faiture +toreport—a—change—in—an

241| employeels—work——status—within—-days—after—the—changemayresult
242| in—revoecatieon—of—the business—entityls—acecess—to—the—sSecaport~
243 +h—TInoaddition—to—aeccesspermissieons—grantedor—denited by
244| seapertsy—aceess—eligibitity-maybe—restricted-or—revokedby—the
245| department—ifthere—is—a—reasonablesuspieion—that—theperson—is
246 invetved—ipn—terreorismer—erimipal—vielations—that-couldaffeect
247| +he—seeurity-of-aport—er—otherwise—render—thepersen—ineligible
248 for secoport—aceesss

249 +iH—Any—-suspension—or—revocationof port—access—must—be
250| reported-by—the seapert—te—the-department—within 24 hours—after
251| sueh—suspension—er—revecation-

252 +H—TFhesubmission—of informatien—tknowntobefalseor
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253 misteading—to—the department—feorentry—inteo—the systemis—+
254| feleony—of—the—third degree—punishable asprovidedin—s~

255 F+H5-0825—s+—FF5-083+—0r—-s5—F+5-084—
256 (4)46> ACCESS TO SECURE AND RESTRICTED AREAS.—
257 (a) Any person seeking authorization for unescorted access

258| to secure and restricted areas of a seaport must possess—untess

259| waived—under—paragraph—{tHter+ a valid federal Transportation
260| Worker Identification Credential (TWIC)

261 (b) A seaport may not charge a fee for the administration

262| or production of any access control credential that requires or

263| 1is associated with a fingerprint-based background check, in

264| addition to the fee for the federal TWIC. Beginning July 1,

265 2013, a seaport may not charge a fee for a seaport-specific

266| access credential issued in addition to the federal TWIC, except

267| under the following circumstances:

268 1. The individual seeking to gain secured access is a new

269| hire as defined under 33 C.F.R. s. 105; or

270 2. The individual has lost or misplaced his or her federal

271 TWIC. apd-execeuvte—an—affidavit—underoath—whichprovides—TWIC
272| Zdentificotieon—informotieon—and—indicates—the followings

273 I-—The—THICis—ecurrentty—valid-and—in—full-foree—and
274

275
276
277
278
279
280
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282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
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309
310
311
312
313
314
315
316 weeess—if—the perseont

317 F—Was—econvicted—of—or——entered-—a—pltea—of—guiletyornoto
318 e :
319| IEistedinparogroph {br—in-apy Jurisdiction,—eaivitian—or
320 13 } ! :

321
322 perseon'ls—apptication—fer—aceess—or
323 2—Was—reteasced—from incareeration,—or—anySupervisien

324| imposed—as—a-—resutt—of sentencing—forcommittinganyof-the
325| disguatifying-erimes—tisted—inparagraph—{b)r—in—any

326 Jurisdietieon—eivitioneor miltitary—during—the 5 years—before
327| +the—dote—-of theperson'sappltication for acecess—

328 {or—DPisguatifyingeoffenses—inetuder

329 I—Anactofterrorismas—definedin——s—F15-306-

330 2——A—vieotation—inverving o weapon—eof mass—destruetion—or—=a
331 ! i i

332

333

334 _

335] —TFrafficking—as—provided—in—s5—893-335-

336 F——Racketeeringaectivity as—provided—in—s5—895-63~
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344
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356
357
358
359
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365
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369
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373
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377
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382
383
384
385
386
387
388
389
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449 -Ho—The—seapeortmoysubmit—any—walvers—thet—areneot

450| egropted—or—are—Fointly—redectedto—theDomestie Seeurity

451| ©versightCouneil for review—within 90 days—TFhe—couneitshatl
452
453| LewEnfeorcement—grant-thewailver or—reject—thewaiver,—in whele
454 er—in—part—The—office—and—the—department—shall—give—great

455 weight—+teo—the—ecouneil'ls—recommenadations—

456 +e+——A—feques%—seekéHg—a—waévef—éfem—%he—seapef%—%aw

457| enforcement-personnel—standards—established-vnder——s-+—333 1223+
458| may—not—be—grantedfor pereentagesbelow—+b0—perecent-

459 +eh—Anry—modifications—or—walvers—granted—under—this

460 ' i :

461

462 (5)+%> INSPECTIONS.—It is the intent of the Legislature

463 that the state's seaports adhere to security practices that are
464| consistent with the risks assigned to each seaport through the
465| ongoing risk assessment process established in paragraph

466| (2)-43Hta).

467 (a) The Department of Law Enforcement, or any entity

468| designated by the department, may shadd conduct at—lteast—ene
469| ammwat unannounced inspections imspeetioen of each seaport to

470| determine whether the seaport is meeting the requirements under

471f 33 C.F.R. s. 105.305 mamem-seeurity—standards——establicshed
472 pursuvapt—te—subsecetion—+); and to identify seaport security

473| changes or improvements needed or otherwise recommended.

474 (b) The Department of Law Enforcement, or any entity

4751 designated by the department, may conduct additional announced

476 or unannounced inspections or operations within or affecting any
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477 seaport to test compliance with, or the effectiveness of,

478| security plans and operations at each seaport, to determine

479] compliance with physical facility requirements and standards—es
480
481
482

483 (c) Within 30 days after completing the inspection report,
484 the department shall submit a copy of the report to the Domestic
485 Security Oversight Council.

486 (d) A seaport may request that the Domestic Security

487 Oversight Council review the findings in the department's report
488} as they relate to the requirements of this section. The council
489 may review only those findings that are in dispute by the

490 seaport. In reviewing the disputed findings, the council may

491| concur in the findings of the department or the seaport or may
492} recommend corrective action to the seaport. The department and
493| the seaport shall give great weight to the council's findings
494 and recommendations.

495 (e) All seaports shall allow the Department of Law

496y Enforcement, or an entity designated by the department,

497 unimpeded access to affected areas and facilities for the

498| purpose of plan or compliance inspections or other operations
4991 authorized by this section.

500 (6)430> REPORTS.—The Department of Law Enforcement+—isn

501| eonsulttatieon—with-the Office—of bPrugControdt+ shall annually

502| complete a report indicating the observations and findings of

5031 all reviews, inspections, or other operations relating to the

504| seaports conducted during the year and any recommendations
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505| resulting from such reviews, inspections, and operations. A copy
506 of the report shall be provided to the Governor, the President
507| of the Senate, the Speaker of the House of Representatives, the
508 governing body of each seaport or seaport authority, and each
509 seaport director. The report must include each director's

510| response indicating what actions, if any, have been taken or are
511} planned to be taken pursuant to the observations, findings, and
512| recommendations reported by the department.

513 (7)+43++ FUNDING.-—

514 (a) In making decisions regarding security projects or

515 other funding applicable to each seaport listed in s. 311.09,

516 the Legislature may consider the Department of Law Enforcement's

517 annual report under subsection (6) -38) as authoritatives

518
519
520

521 (b} The Legislature shall regularly review the ongoing

522| costs of operational security on seaports, the impacts of this
523| section on those costs, mitigating factors that may reduce costs
524 without reducing security, and the methods by which seaports may
525y implement operational security using a combination of sworn law
526 enforcement officers and private security services.

527 (c) Subject to the provisions of this chapter and

528| appropriations made for seaport security, state funds may not be
529f expended for security costs without certification of need for
530| such expenditures by the Office of Ports Administrator within

531| the Department of Law Enforcement.

532 (d) If funds are appropriated for seaport security, ke
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533| ©offiece—of-bBrug——Ceontrelsr the Department of Law Enforcement+ and

534 the Florida Seaport Transportation and Economic Development
535{ Council shall mutually determine the allocation of such funds
536 for security project needs identified in the approved seaport
537 security plans. Any seaport that receives state funds for

538| security projects must enter into a joint participation

539| agreement with the appropriate state entity and use the seaport
540| security plan as the basis for the agreement.

541 1. If funds are made available over more than 1 fiscal
542 year, the agreement must reflect the entire scope of the project
543 approved in the security plan and, as practicable, allow for
544| reimbursement for authorized projects over more than 1 year.
545 2. The agreement may include specific timeframes for
546| completion of a security project and the applicable funding
547 reimbursement dates. The agreement may also require a

548| contractual penalty of up to $1,000 per day to be imposed for
549| failure to meet project completion dates if state funding is
550| available. Any such penalty shall be deposited into the State
551| Transportation Trust Fund and used for seaport security

552| operations and capital improvements.

553 Section 2. Subsection (2) of section 311.121, Florida
554 Statutes, is amended to read:

555 311.121 Qualifications, training, and certification of
556| licensed security officers at Florida seaports.—

557 (2) The authority or governing board of each seaport
558 identified under s. 311.09 that is subject to the statewide

559| minimum seaport security standards referenced established in s.

560 311.12 shall require that a candidate for certification as a
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561| seaport security officer:

562 (a) Has received a Class D license as a security officer
563| under chapter 493.

564 (b) Has successfully completed the certified training

565 curriculum for a Class D license or has been determined by the
566| Department of Agriculture and Consumer Services to have

567 equivalent experience as established by rule of the department.
568 (c) Has completed the training or training equivalency and
569| testing process established by this section for becoming a

570} certified seaport security officer.

571 Section 3. Subsection (1) of section 311.123, Florida

572 Statutes, is amended to read:

573 311.123 Maritime domain security awareness training

574| program.—

575 (1) The Florida Seaport Transportation and Economic

576] Development Council, in conjunction with the Department of Law
577t Enforcement and—the Office—of Drug-Controt—within-the Executive
578| office—of the—GCoverno¥r, shall create a maritime domain security
579| awareness training program to instruct all personnel employed
580( within a seaport's boundaries about the security procedures

581 requifed of them for implementation of the seaport security plan
582 required under s. 311.12(2)43>.

583 Section 4. Subsection (1) of section 311.124, Florida

584 Statutes, is amended to read:

585 311.124 Trespassing; detention by a certified seaport

586| security officer.—

587 (1) Any Class D or Class G seaport security officer

588 certified under the federal Maritime Transportation Security Act
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589| of 2002 guidelines and—s+—3+i3+21 or any employee of the seaport
590f security force certified under the federal Maritime

591| Transportation Security Act of 2002 guidelines and—s—33+3+32%
592 who has probable cause to believe that a person is trespassing
593| pursuant to s. 810.08 or s. 810.09 or this chapter in a

594| designated secure or restricted area pursuant to s. 311.12(3)-+4>
595 is authorized to detain such person in a reasonable manner for a
596| reasonable period of time pending the arrival of a law

597 enforcement officer, and such action does not render the

598| security officer criminally or civilly liable for false arrest,
599| false imprisonment, br unlawful detention.

600 Section 5. Section 311.115, Florida Statutes, is repealed.
601 Section 6. Subsection (4) of section 310.002, Florida

602| Statutes, is amended to read:

603 310.002 Definitions.—As used in this chapter, except where
604} the context clearly indicates otherwise:

605 (4) "Port" means any place in the state into which vessels
606| enter or depart and includes, without limitation, Fernandina,
607| Nassau Inlet, Jacksonville, St. Augustine, Canaveral, Port

608| Citrus, Ft. Pierce, Palm Beach, Port Everglades, Miami, Key

609| West, Boca Grande, Charlotte Harbor, Punta Gorda, Tampa, Port
610| Tampa, Port Manatee, St. Pefersburg, Clearwater, Apalachicola,
611] Carrabelle, Panama City, Port St. Joe, and Pensacola.

612 Section 7. Subsection (1) of section 311.09, Florida

613 Statutes, is amended to read:

614 311.09 Florida Seaport Transportation and Economic

615 Development Council.-—

616 (1) The Florida Seaport Transportation and Economic
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617| Development Council is created within the Department of
618| Transportation. The council consists of the following 18 ++
619 members: the port director, or the port director's designee, of

620 each of the ports of Jacksonville, Port Canaveral, Port Citrus,

021 Fort Pierce, Palm Beach, Port Everglades, Miami, Port Manatee,
622 St. Petersburg, Tampa, Port St. Joe, Panama City, Pensacola, Key
623| West, and Fernandina; the secretary of the Department of

624| Transportation or his or her designee; the director of the

625 Office of Tourism, Trade, and Economic Development or his or her
626| designee; and the secretary of the Department of Community

627| Affairs or his or her designee.

628 Section 8. Paragraph (c) of subsection (1) of section

629 374.976, Florida Statutes, is amended to read:

630 374.976 Authority to address impacts of waterway

631| development projects.—

632 (1) Each inland navigation district is empowered and

633| authorized to undertake programs intended to alleviate the

634 problems associated with its waterway or waterways, including,
635{ but not limited to, the following:

636 (c) The district is authorized to aid and cooperate with
637| the Federal Government; state; member counties; nonmember

638| counties that contain any part of the intracoastal waterway

639| within their boundaries; navigation districts; the seaports of

640 Jacksonville, Port Canaveral, Port Citrus, Fort Pierce, Palm

641 Beach, Port Everglades, Miami, Port Manatee, St. Petersburg,
642 Tampa, Port St. Joe, Panama City, Pensacola, Key West, and
643| Fernandina; and local governments within the district in

644 planning and carrying out public navigation, local and regional
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645 anchorage management, beach renourishment, public recreation,
046 inlet management, environmental education, and boating safety
647 projects, directly related to the waterways. The district is

648| also authorized to enter into cooperative agreements with the
649! United States Army Corps of Engineers, state, and member

650| counties, and to covehant in any such cooperative agreement to
651| pay part of the costs of acquisition, planning, development,

652 construction, reconstruction, extension, improvement, operation,
653| and maintenance of such projects.

654 Section 9. Paragraph (b) of subsection (9) of section

655 403.021, Florida Statutes, is amended to read:

656 403.021 Legislative declaration; public policy.—
657 (9)
658 (b) The provisions of paragraph (a) apply only to the port

659| waters, dredged-material management sites, port harbors,
660| navigation channels, turning basins, and harbor berths used for
661| deepwater commercial navigation in the ports of Jacksonville,

662| Tampa, Port Everglades, Miami, Port Canaveral, Port Citrus, Ft.

663 Pierce, Palm Beach, Port Manatee, Port St. Joe, Panama City, St.
664 Petersburg, Pensacola, Fernandina, and Key West.

665 Section 10. Paragraph (b) of subsection (26) of section
666 403.061, Florida Statutes, is amended to read:

667 403.061 Department; powers and duties.—The department

668| shall have the power and the duty to control and prohibit

669| pollution of air and water in accordance with the law and rules
670{ adopted and promulgated by it and, for this purpose, to:

671 (26)

672 (b) The provisions of paragraph (a) apply only to the port
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673 waters, spoil disposal sites, port harbors, navigation channels,
674| turning basins, and harbor berths used for deepwater commercial
675| navigation in the ports of Jacksonville, Tampa, Port Everglades,

676 Miami, Port Canaveral, Port Citrus, Ft. Pierce, Palm Beach, Port

677| Manatee, Port St. Joe, Panama City, St. Petersburg, Port Bartow,
678 Florida Power Corporation's Crystal River Canal, Boca Grande,
679| Green Cove Springs, and Pensacola.

680
681| The department shall implement such programs in conjunction with
682| its other powers and duties and shall place special emphasis on
683F reducing and eliminating contamination that presents a threat to
684 humans, animals or plants, or to the environment.

685 Section 11. Subsection (3) of section 403.813, Florida

686! Statutes, is amended to read:

687 ’ 403.813 Permits issued at district centers; exceptions.—
688 (3) For maintenance dredging conducted under this section

689| by the seaports of Jacksonville, Port Canaveral, Port Citrus,

690 Fort Pierce, Palm Beach, Port Everglades, Miami, Port Manatee,
691 St. Petersburg, Tampa, Port St. Joe, Panama City, Pensacola, Key
692| West, and Fernandina or by inland navigation districts:

693 (a) A mixing zone for turbidity is granted within a 150-
694| meter radius from the point of dredging while dredging is

695| ongoing, except that the mixing zone may not extend into areas
696 supporting wetland communities, submerged aquatic vegetation, or
697 hardbottom communities.

698 (b) The discharge of the return water from the site used
699| for the disposal of dredged material shall be allowed only if
700 such discharge does not result in a violation of water quality
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701} standards in the receiving waters. The return-water discharge
702 into receiving waters shall be granted a mixing zone for

703| turbidity within a 150-meter radius from the point of discharge
704 during and immediately after the dredging, except that the

705 mixing zone may not extend into areas supporting wetland

706 communities, submerged aquatic vegetation, or hardbottom

707| communities.

708 (c) The state may not exact a charge for material that

709] this subsection allows a public port or an inland navigation

710| district to remove.

711 (d) The use of flocculants at the site used for disposal
712| of the dredged material is allowed if the use, including

713| supporting documentation, is coordinated in advance with the

714| department and the department has determined that the use is not
715 harmful to water resources.

716 (e) This subsection does not prohibit maintenance dredging
717 of areas where the loss of original design function and

718| constructed configuration has been caused by a storm event,

719] provided that the dredging is performed as soon as practical

720} after the storm event. Maintenance dredging that commences

721| within 3 years after the storm event shall be presumed to

722 satisfy this provision. If more than 3 years are needed to

723} commence the maintenance dredging after the storm event, a

724 request for a specific time extension to perform the maintenance
725 dredging shall be submitted to the department, prior to the end
726| of the 3-year period, accompanied by a statement, including

727} supporting documentation, demonstrating that contractors are not

728 available or that additional time is needed to obtain
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729 authorization for the maintenance dredging from the United

730 States Army Corps of Engineers.

731 Section 12. Subsection (3) of section 403.816, Florida

732 Statutes, is amended to read:

733 403.816 Permits for maintenance dredging of deepwater

734} ports and beach restoration projects.—

735 (3) The provisions of this section relating to ports apply
736 only to the port waters, spoil disposal sites, port harbors,

737 navigation channels, turning basins, and harbor berths used for
738| deepwater commercial navigation in the ports of Jacksonville,

739| Tampa, Port Everglades, Miami, Port Canaveral, Port Citrus, Ft.

740 Pierce, Palm Beach, Port Manatee, Port St. Joe, Panama City, St.
741} Petersburg, Port Bartow, Florida Power Corporation's Crystal
7421 River Canal, Boca Grande, Green Cove Springs, and Pensacola.

743 Section 13. This act shall take effect upon becoming a
744| law. |
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. CS/CS/HB 283 (2011)
Amendment No. 01

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED __ (y/N)
ADOPTED W/O OBJECTION __ (Y/N)
FAILED TO ADOPT __ (Y/N)
WITHDRAWN __ (Y/N)
OTHER

Committee/Subcommittee hearing bill: Justice Appropriations

Subcommittee

Representative Young offered the following:

Amendment (with title amendment)

Remove lines 462-552 and insert:
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 513 Missing Adults
SPONSOR(S): Criminal Justice Subcommitiee; Abruzzo and others
TIED BILLS: None IDEN./SIM. BILLS: SB 664

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Criminal Justice Subcommittee 13Y,0N, AsCS Krol Cunningham
) o ) Wi - - ;Lq_/p&‘/{' \y
2) Justice Appropriations Subcommittee uMcAuhffe Jones Darity -

\
3) Judiciary Committee ,’

SUMMARY ANALYSIS

In October 2008, Governor Charlie Crist signed an Executive Order establishing the Florida Silver Alert Plan.
The Silver Alert Plan was developed to broadcast information in a timely manner to the general public about a
missing elderly person who suffers from irreversible deterioration of intellectual faculties.

Section 937.022, F.S., creates the Missing Endangered Persons Information Clearinghouse (MEPIC) within the
Florida Department of Law Enforcement (FDLE) which serves as a central repository of information regarding
missing endangered persons. Upon receiving information about a missing endangered person, MEPIC
disseminates the information in an effort to locate the missing endangered person. A “missing endangered
person” is defined as a missing child, a missing adult younger than 26 years of age, or a missing adult 26
years of age or older who is suspected by a law enforcement agency of being endangered or the victim of
criminal activity.

Although not specifically included in the definition, FDLE considers a person who meets the criteria for a state
Silver Alert to be a “missing endangered person” as defined by s. 937.021, F.S.

CS/HB 513 amends the definition of “missing endangered person” in s. 937.0201, F.S., to specifically include a
missing adult who meets the criteria for activation of a Silver Alert. The bill also provides that only the law
enforcement agency having jurisdiction over the case may make a request to MEPIC for the activation of a
state Silver Alert involving a missing adult if circumstances regarding the disappearance have met the criteria
for activation of the Silver Alert Plan.

The bill provides immunity from civil liability to entities who act in good faith when requested to record, report,
transmit, display, or release information pertaining to a Silver Alert.

FDLE reports that the bill will have no fiscal impact as statewide Silver Alerts have been issued since October
2008 and FDLE has historically considered a person who meets the criteria for a state Silver Alert to be a
“missing endangered person” as defined by s. 937.0201, F.S.

The bill provides an effective date of July 1, 2011 and is estimated to have no fiscal impact.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0513b.JUAS.DOCX
DATE: 3/28/2011



FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background Information

Silver Alert Plan

In October 2008, Governor Charlie Crist signed an Executive Order establishing the Florida Silver Alert
Plan (plan.)! The plan was developed to broadcast information in a timely manner to the general public
about a missing elderly person who suffers from irreversible deterioration of intellectual faculties.

A law enforcement agency can issue a local or regional Silver Alert® when a missing person meets the
following criteria:

¢ The missing person must be age 60 or older and there must be a clear indication that the
individual has an irreversible deterioration of intellectual faculties, which must be verified* by law
enforcement, or

¢ Under extraordinary circumstances when a person age 18 to 59 has irreversible deterioration of
intellectual facuities and law enforcement has determined the individual lacks the capacity to
consent and where the use of dynamic message signs may be the only possible way to rescue
the missing person.®

FDLE’s Missing Endangered Person Information Clearinghouse (MEPIC) will activate® a statewide
Silver Alert, including the Florida Department of Transportation, the Florida Highway Patrol, and FDLE
Dynamic Message Sign activation,’ if a case meets all of the above criteria, in addition to the following:

o |ocal Ia8w enforcement has already activated a local and regional alert by contacting media
outlets.

e The local law enforcement agency’s investigation has concluded that the disappearance poses
a credible threat to the person’s safety.

o A description of the missing person’s vehicle and a license plate number is available and has
been verified by local law enforcement.

¢ The local law enforcement agency has entered the missing person into the Florida Crime
Information Center and issued a statewide “Be On the Look Out” (BOLO) to other law
enforcement and 911 centers.®

! Office of the Governor, Executive Order Number 08-211.

? Missing/Endangered Persons (AMBER & Silver Alert.) Florida Department of Law Enforcement, Revised 6/24/10. (On file with
Criminal Justice Subcommittee staff.)

3 Local law enforcement will take a report of a missing person, issue a Silver Alert if the criteria are met, and notify FDLE if the
person is driving a vehicle. The local law enforcement agency determines how long a Silver Alert remains activated. “Florida’s Silver
Alert Plan Frequently Asked Questions.” FDLE. http://www.fdle.state.fl.us/MCICSearch/Documents/SilverAlertFAQ.pdf (Last
accessed on March 11,2011.)

* Law enforcement requires the parent, spouse, guardian, legal custodian, or person responsible for the supervision of the missing
person to provide specific information which may include documentation from a medical or mental health professional of the person’s
condition. Missing Endangered Persons Information Clearinghouse Policies and Procedures Manual. FDLE. July 2010. (On file with
Criminal Justice Subcommittee staff.)

*rd

% 1d

’ Dynamic message signs are activated regionally or statewide when criteria are met. If road signs are used, they remain activated for a
maximum of 6 hours, unless the missing elderly person is rescued or the Florida Department of Transportation is otherwise instructed.
Supra “Florida’s Silver Alert Plan Frequently Asked Questions.”

¥ However, media outlets have the option on whether or not to broadcast Silver Alert information. /d.
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According to FDLE, since the program’s inception, the department has issued 282 statewide Silver
Alerts with 42 direct recoveries as a result of the alerts."

Missing Person Investigations

Chapter 937, F.S., relates to missing person investigations. Section 937.021, F.S., requires a law
enforcement agency, upon receiving a report that a child is missing,"" to immediately inform all on-duty
law enforcement officers of the missing child report, communicate the report to every other law
enforcement agency having jurisdiction in the county, and within 2 hours after receipt of the report,
transmit the report for inclusion within the Florida Crime Information Center and the National Crime
Information Center (FCIC/NCIC) databases. Upon the filing of a report that an adult is missing,'* the
law enforcement agency receiving the report must, within 2 hours after receipt of the report, transmit
the report for inclusion within the FCIC/NCIC databases.™

Section 937.021, F.S., also provides immunity from civil liability for damages to specified entities who
have been requested by law enforcement to record, report, transmit, display, or release information

pertaining to a missing child or adult if they complied with the request in good faith. These entities
include:

¢ FDLE as the state Amber Alert coordinator, any state or local law enforcement agency, and the
personnel of these agencies;
Any radio or television network, broadcaster, or other media representative;
Any dealer of communications services as defined in s. 202.11, F.S.; or

e Any agency, employee, individual, or entity.™

Entities who report, transmit, display, or release information pertaining to a missing child or adult are
presumed to have acted in good faith.'® The presumption of good faith is not overcome if a technical or
clerical error is made by any agency, employee, individual, or entity acting at the request of the local
law enforcement agency having jurisdiction or if the missing child or adult information is incomplete or

incorrect because the information received from the local law enforcement agency was incomplete or
incorrect.®

Nothing in s. 937.021, F.S., or any other provision of law creates a duty of the agency, employee,
individual, or entity to record, report, transmit, display, or release the Amber Alert, Missing Chiid Alert,
or missing adult information received from the local law enforcement agency having jurisdiction. The
decision to record, report, transmit, display, or release information is discretionary with the agency,
employee, individual, or entity receiving the information."’

Section 937.0201, F.S., defines a “missing endangered person” as a missing child, a missing adult
younger than 26 years of age, or a missing adult 26 years of age or older who is suspected by a law
enforcement agency of being endangered or the victim of criminal activity. Every state, county, and
municipal law enforcement agency is required to submit to MEPIC information concerning missing

® Supra Missing Endangered Persons Information Clearinghouse Policies and Procedures Manual.
1% Silver Alert Monthly Report. FDLE. February 2011. http://www.fdle.state.fl.us/Content/getdoc/25c645e1-c20a-47bc-9b69-
d23tb4f0c408/SilverAlertReport.aspx (Last accessed on March 11, 2011.)

' Section 937.021(3), F.S., defines a “missing child” as “a person younger than 18 years of age whose temporary or permanent
residence is in, or is believed to be in, this state, whose location has not been determined, and who has been reported as missing to a
law enforcement agency.”

' Section 937.021(2), F.S., defines a “missing adult” as “a person 18 years of age or older whose temporary or permanent residence is
in, or is believed to be in, this state, whose location has not been determined, and who has been reported as missing to a law
enforcement agency.”

13 Section 937.021(4), F.S.

" Section 937.021(5)(a) and (b), F.S.

13 Section 937.021(5)(c), F.S.

161d

17 Section 937.021(5)(d), F.S.
STORAGE NAME: h0513b. JUAS DOCX PAGE: 3
DATE: 3/28/2011



endangered persons.'® MEPIC serves as the central repository of information regarding missing
endangered persons.'® Upon receiving information about a missing endangered person, MEPIC
disseminates the information in an effort to locate the missing endangered person.

Under current law, FDLE considers a person who meets the criteria for a Silver Alert to be a “missing
endangered person,”® although the definition of that term does not specifically include a person who
meets the Silver Alert criteria.

Effect of Proposed Bill

CS/HB 513 amends the definition of “missing endangered person” in s. 937.0201, F.S., to specifically
include a missing adult who meets the criteria for activation of a Silver Alert. The bill also provides that
only the law enforcement agency having jurisdiction over the case may make a request to MEPIC for
the activation of a state Silver Alert involving a missing adult if circumstances regarding the
disappearance have met the criteria for activation of the Silver Alert Plan.

The bill amends s. 937.021, F.S., to provide the same immunity from civil liability as described above to
entities who act in good faith when requested to record, report, transmit, display, or release information
pertaining to a Silver Alert.

The bill also provides entities who have been requested to record, report, transmit, display, or release
Silver Alert information the same presumption of good faith given to those who have been requested to
record, report, transmit, display, or release information related to missing children and adults. The bill
also specifies that this presumption is not overcome if the law enforcement agency submitting the Silver
Alert information made technical or clerical errors or provided incomplete or incorrect information.

The bill specifies that agencies, employees, and individuals do not have a duty to record, report,
transmit, display, or release Silver Alert information received from a law enforcement agency. Such
decision is discretionary with the entity receiving the information.

B. SECTION DIRECTORY:
Section 1. Amends s. 937.0201, F.S., relating to definitions.

Section 2. Amends s. 937.021, F.S., relating to missing child and missing adult reports.

Section 3. Amends s. 937.022, F.S,, relating to Missing Endangered Persons information
Clearinghouse.

Section 4. Provides an effective date of July 1, 2011.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

FDLE reports that the bili will have no fiscal impact as statewide Silver Alerts have been issued
since October 2008 and FDLE has historically considered a person who meets the criteria for a
state Silver Alert to be a “missing endangered person” as defined by s. 937.0201, F.S.*’

'8 Section 937.022(3)(b), F.S.

1% See ss. 937.0201 and 937.022, F.S.

2 FDLE 2011 Analysis of HB 513.

' FDLE 2011 Analysis of HB 513.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:

It appears the bill would have no fiscal impact on local governments as local Silver Alerts have been
issued since October 2008 and a person who meets the criteria for a state Silver Alert has been
historically considered to be a “missing endangered person” as defined by s. 937.0201, F.S.?

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to spend funds or take any action
requiring the expenditure of funds; reduce the authority that municipalities or counties have to raise

revenue in the aggregate; or reduce the percentage of a state tax shared with counties or
municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None. ‘

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
On March 15, 2011, the Criminal Justice Subcommittee adopted an amendment to the bill and reported the
bill favorably as a Committee Substitute. The amendment provides that only a law enforcement agency
having jurisdiction over the case may make a request to the Missing Endangered Persons Information
Clearinghouse for activation of a state Silver Alert if criteria for activation are met.

This analysis is drafted to the Committee Substitute.

22 Id
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1 A bill to be entitled

2 An act relating to missing adults; amending s.

3 937.0201, F.S.; revising the definition of the term

4 "missing endangered person” to include a missing adult
5 who meets the criteria for activation of the Silver

6 Alert Plan; amending s. 937.021, F.S.; providing

7 immunity from civil liability for certain persons

8 providing Silver Alert information pertaining to the

9 missing adult in good faith; amending s. 937.022,
10 F.S.; providing that only the law enforcement agency
11 having jurisdiction over the case may request that the
12 clearinghouse activate a state Silver Alert; providing
13 an effective date.
14

15| Be It Enacted by the Legislature of the State of Florida:
16
17 Section 1. Subsection (4) of section 937.0201, Florida

18 Statutes, 1s amended to read:

19 937.0201 Definitions.—As used in this chapter, the term:
20 (4) "Missing endangered person" means:

21 (a) A missing child;

22 (b) A missing adult younger than 26 years of age; e®

23 (c) A missing adult 26 years of age or older who is

24 suspected by a law enforcement agency of being endangered or the
25| victim of criminal activity; or

26 (d) A missing adult who meets the criteria for activation

27 of the Silver Alert Plan.

28 Section 2. Subsection (5) of section 937.021, Florida
Page 10of 5 }
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29 Statutes, is amended to read:
30 937.021 Missing child and missing adult reports.—
31 (5) (a) Upon receiving a request to record, report,
32| transmit, display, or release Amber Alert or Missing Child Alert
33| information from the law enforcement agency having jurisdiction
34| over the missing child, the department ef-tawErnfereement as the
35| state Amber Alert coordinator, any state or local law
36| enforcement agency, and the personnel of these agencies; any
37 radio or television network, broadcaster, or other media
38| representative; any dealer of communications services as defined
39| in s. 202.11; or any agency, employee, individual, or entity is
40| immune from civil liability for damages for complying in good
41} faith with the request and is presumed to have acted in good
421 faith in recording, reporting, transmitting, displaying, or
43| releasing Amber Alert or Missing Child Alert information
44| pertaining to such child.
451 (b) Upon receiving a request to record, report, transmit,
46| display, or release information and photographs pertaining to a
47| missing adult from the law enforcement agency having
48| Jjurisdiction over the missing adult, the department, a state or
49| local law enforcement agency, and the personnel of these
50| agencies; any radio or television network, broadcaster, or other
51| media representative; any dealer of communications services as
52| defined in s. 202.11; or any agency, employee, individual, or
53| person is immune from civil liability for damages for complying
54| in good faith with the request to provide information and is
55 presumed to have acted in good faith in recording, reporting,
56| transmitting, displaying, or releasing information or
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57| photographs pertaining to the missing adult.

58 (c) Upon receiving a request to record, report, transmit,

59| display, or release Silver Alert information from the law

60| enforcement agency having jurisdiction over the missing adult,

61| the department as the state Silver Alert coordinator, any state

62f or local law enforcement agency, and the personnel of these

63| agencies; any radio or television network, broadcaster, or other

64| media representative; any dealer of communications services as

65| defined in s. 202.11; or any agency, employee, individual, or

66| entity is immune from civil liability for damages for complying

67| in good faith with the request and is presumed to have acted in

68| good faith in recording, reporting, transmitting, displaying, or

69| releasing Silver Alert information pertaining to the missing

70| adult.

71 (d)4e> The presumption of good faith is not overcome if a
72| technical or clerical error is made by any agency, employee,

73| individual, or entity acting at the request of the local law

74| enforcement agency having jurisdiction, or if the Amber Alert,

75! Missing Child Alert, e missing adult, or Silver Alert

76| information is incomplete or incorrect because the information
77| received from the local law enforcement agency was incomplete or
78| incorrect.

79 (e)+4e- Neither this subsection nor any other provision of
80| law creates a duty of the agency, employee, individual, or

81 entity to record, report, transmit, display, or release the

82| Amber Alert, Missing Child Alert, e* missing adult, or Silver

83| Alert information received from the local law enforcement agency

84| having jurisdiction. The decision to record, report, transmit,
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85| display, or release information is discretionary with the

86| agency, employee, individual, or entity receiving the

87| information.

88 Section 3. Paragraph (b) of subsection (3) of section

89 937.022, Florida Statutes, is amended to read:

90 937.022 Missing Endangered Persons Information

91| Clearinghouse.-—

92 (3) The clearinghouse shall:

93 (b) Provide a centralized file for the exchange of

941 information on missing endangered persons.

95 1. Every state, county, or municipal law enforcement

96| agency shall submit to the clearinghouse information concerning
97| missing endangered persons.

98 2. Any person having knowledge may submit a missing

99| endangered person report to the clearinghouse concerning a child
100{ or adult younger than 26 years of age whose whereabouts is
101} unknown, regardless of the circumstances, subsequent to
102| reporting such child or adult missing to the appropriate law
103| enforcement agency within the county in which the child or adult
104 became missing, and subsequent to entry by the law enforcement
105 agency of the child or person into the Florida Crime Information
106} Center and the National Crime Information Center databases. The
107{ missing endangered person report shall be included in the
108| clearinghouse database.
109 3. Only the law enforcement agency having jurisdiction
110| over the case may submit a missing endangered person report to

111} the clearinghouse involving a missing adult age 26 years or

112} older who is suspected by a law enforcement agency of being
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endangered or the victim of criminal activity.

4. Only the law enforcement agency having jurisdiction

over the case may make a request to the clearinghouse for the

activation of a state Silver Alert involving a missing adult if

circumstances regarding the disappearance have met the criteria

for activation of the Silver Alert Plan.

Section 4. This act shall take effect July 1, 2011.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 997 Juvenile Civil Citations
SPONSOR(S): Pilon
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 1300

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Criminal Justice Subcommittee 12Y,0N Williams Cunningham

2) Justice Appropriations Subcommittee Toms %{ Jones Darity @Mw—

3) Judiciary Committee

SUMMARY ANALYSIS

Civil Citation Programs (CCPs) are diversion programs, created by s. 985.12, F.S., that provide law
enforcement with an alternative to taking youth into custody. Under a CCP, a law enforcement officer, upon
making contact with a juvenile who admits having committed a misdemeanor, may issue a civil citation
assessing not more than 50 community service hours, and requiring participation in intervention services
appropriate to identified needs of the juvenile. If the child fails to report timely for a work assignment, complete
a work assignment, or comply with assigned intervention services within the prescribed time, the law
enforcement officer must issue a report alleging the child has committed a delinquent act and a juvenile
probation officer must commence the intake process pursuant to s. 985.145, F.S.

Currently, s. 985.12, F.S., authorizes the establishment of civil citation programs at the local level with the
concurrence of the chief judge of the circuit, state attorney, public defender, and the head of each local law
enforcement agency. Local entities are not required to establish civil citation programs.

HB 997 amends s. 985.12, F.S., to require that a civil citation program be established at the local level. The
bill specifies that a CCP may be operated by:

A law enforcement agency;

The Department of Juvenile Justice (DJJ);

A juvenile assessment center;

A county or municipality; or

An entity selected by a county or municipality.

The bill requires DJJ to develop a civil citation model that is based upon proven CCPs within Florida and that
includes intervention services.

The bill restricts CCPs to only first-time misdemeanor offenders and requires juveniles participating in a CCP to
participate in no more than 50 community service hours and intervention services as indicated by an
assessment of the juvenile’s needs. Upon completion of the CCP, the agency who issued the citation must
report the outcome to DJJ.

By requiring that CCPs be established at the local level, the bill will likely have a positive fiscal impact on DJJ,
the counties, and the courts. However, the precise impact of the bill will depend on how many additional civil
citations would result and the success rate of the program. See “Fiscal Analysis” section.

The bill provides an effective date of July 1, 2011.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Juvenile Justice Process

The juvenile justice process starts when a law enforcement agency charges a youth' with a law
violation.? Depending on the seriousness of the offense and the law enforcement officer's view of what
is needed to appropriately address the offense, the law enforcement officer may:

= Deliver the youth to a Juvenile Assessment Center (JAC) for intake screening to further assess
the youth's risk to the community and to determine if some type of detention is necessary.

= Call an "on call screener" to assess the youth's risk and determine if detention is necessary (this
is done in localities where a JAC is not available).

= Release the youth to a parent or guardian and forward the charges to the local clerk of court
and Department of Juvenile Justice (DJJ) Probation office.

» Release the youth to parent or guardian with a direct referral to a diversion program.®

Diversion programs are non-judicial alternatives used to keep youth who have committed a delinquent
act from being handled through the traditional juvenile justice system.* These services are intended to
intervene at an early stage of delinquency, prevent subsequent offenses during and after participation
in the programs, and provide an array of services to juvenile offenders.® Diversion programs include
Intensive Delinquency Diversion Services, Community Arbitration, the Juvenile Alternative Services
Program, Teen Court, Civil Citation, Boy and Girl Scouts, Boys and Girls Clubs, mentoring programs,
and alternative schools.®

Civil Citation Program

The Civil Citation Program (CCP) is a diversion program, created by s. 985.12, F.S., that provides law
enforcement with an alternative to taking youth into custody whlle ensuring swnft ‘and appropriate
consequences for youth who commit non-serious delinquent acts.” Under a CCP, a law enforcement
officer, upon making contact with a juvenile who admits having committed a misdemeanor, may issue a
civil citation assessing not more than 50 community service hours, and requiring participation in
intervention services appropriate to identified needs of the juvenile, including famlly counseling,
urinalysis monitoring, and substance abuse and mental health treatment services.® The statute
requires the law enforcement officer issuing the civil citation to advise the child of his or her option to
refuse the citation and be referred to a DJJ intake office.®

A child that elects to participate in the CCP must report to the community service performance monitor
within seven working days after the date of issuance of the civil citation.’® The work assignment must
be accomplished at a rate of not less than 5 hours per week."" If the child fails to report timely for a
work assignment, complete a work assignment, or comply with assigned intervention services within
the prescribed time, or if the juvenile commits a third or subsequent misdemeanor, the law enforcement

' "Child" or "juvenile" or "youth" is defined as “any unmarried person under the age of 18 who has not been emancipated by order of
the court and who has been found or alleged to be dependent, in need of services, or from a family in need of services; or any married
or unmarried person who is charged with a violation of law occurring prior to the time that person reached the age of 18 years.” s
985.03(6), F.S.,
2 Florida Department of Juvenile Justice, Juvenile, Justice Process. May 2009. (http:/www.djj.state.fl.us/Parents/juvenileprocess.html)
(last accessed March 17, 2011).
’1d.
4 Rule 63D-10.002(1) (2010), F.A.C.

*Id.

® Probation and Community Intervention, http: //www dij.state.fl.us/Probation/index.html (last accessed February 17, 2011).
7 Rule 63D-10.002(4) (2010), F.A.C.
¥ Section 985.12(1), F.S.
® Section 985.12(5), F.S.
1 Section 985.12(3), F.S.
"d.
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officer must issue a report alleging the child has committed a delinquent act and a juvenile probation
officer must commence the intake process pursuant to s. 985.145, F.S."

The statute fquires the law enforcement officer issuing the civil citation to provide a copy to:
DJJ;

The county sheriff;

State attorney;

The appropriate DJJ intake office;

The community performance monitor designated by DJJ;

The parents or guardian of the youth; and

The victim.™

Currently, s. 985.12, F.S., authorizes the establishment of civil citation programs at the local level with
the concurrence of the chief judge of the circuit, state attorney, public defender, and the head of zach
local law enforcement agency.” Local entities are not required to establish civil citation programs.

There are currently 28 CCPs, all of which are funded at the local level.™

Effect of the bill

HB 997 amends s. 985.12, F.S., to require that a civil citation program be established at the local level.
The bill specifies that the CCP may be operated by a law enforcement agency, DJJ, a juvenile
assessment center, a county or municipality, or an entity selected by a county or municipality.

Currently, there are six circuits that do not have civil citation programs in place:"

1% Circuit (Escambia, Okaloosa, Santa Rosa, & Walton Counties);

3" Circuit (Columbia, Dixie, Hamilton, Lafayette, Madison, Suwannee, & Taylor Counties);
10" Circuit (Hardee, Highlands, & Polk Counties);

12" Circuit (DeSoto, Manatee, & Sarasota Counties);

14" Circuit (Bay, Calhoun, Gulf, Holmes, Jackson, & Washington Counties); and

15" Circuit (Palm Beach County).

ok wh =

The bill requires DJJ to develop a civil citation model that is based upon proven CCPs within Florida
and that includes intervention services.

The bill restricts CCPs to only first-time misdemeanor offenders and requires juveniles participating in a
CCP to participate in no more than 50 community service hours and intervention services as indicated
by an assessment of the juvenile’s needs. Upon completion of the CCP, the agency who issued the
citation must report the outcome to DJJ.

The bill provides that the issuance of a civil citation is not considered a referral to DJJ. However, if the
juvenile fails to report timely for a work assignment, complete a work assignment, or comply with
assigned intervention services required by the citation within the prescribed time, the law enforcement
officer must issue a report stating that the child has not complied with the requirements of the civil
citation and the juvenile probation officer must process the original delinquent act as a referral to DJJ.

B. SECTION DIRECTORY:
Section 1. Amends s. 985.12, F.S., relating to civil citation.

2 Section 985.12(4), F.S.

13 Upon receiving the citation, DJJ must enter the information into the juvenile offender information system. s. 985.12(1), F.S.

1 Section 985.12(2), F.S.

15 Section 985.12(1), F.S.

'® March 18, 2011 e-mail from DJJ employee Theda Roberts (on file with Criminal Justice Subcommittee staff).

" Circuit Civil Citation Programs — March 15, 2011, Department of Juvenile Justice (on file with Justice Appropriations
Subcommittee staft)
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Section 2. Provides an effective date of July 1, 2011.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

Civil citation programs are designed to prevent youth from formally entering the juvenile justice
system. By requiring that CCPs be established at the local level, it is possible for the bill to have a
positive fiscal impact on DJJ and the courts. Because civil citation programs are designed to
prevent youth from formally entering into the juvenile justice system, cost savings could occur
throughout several entities within DJJ. However, the precise impact of the bill will depend on how
many additional civil citations would result and the success rate of the programs.

2. Expenditures:

The bill requires DJJ to develop a model civil citation program. DJJ’s analysis states the cost of the
requirements in this bill are “cost neutral” and can be accomplished “within existing funds.”

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

Civil citation programs are designed to prevent youth from formally entering the juvenile justice
system. Juveniles who participate in a CCP may avoid being placed in detention, which would have
a positive fiscal impact on counties. However, the precise impact of the bill will depend on how
many additional civil citations would result and the success rate of the program.

2. Expenditures:

The bill requires that CCPs be established at the local level. Local governments may incur costs to
establish such programs. See “Fiscal Comments.”

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill states that the civil citation “program may be operated by ... some other entity selected by the
county or municipality.” This allows for the possibility of a private company to operate a CCP if they so
choose in accordance with the local government.

D. FISCAL COMMENTS:

Each of these Circuits would be required to start a civil citation program. The Department of
Juvenile Justice has stated that civil citation programs can be accomplished within existing funds at
the local level and at the department level.' The Department’s bill analysis states that
“implementation of civil citation is cost neutral” for the agency.

Currently, there are six circuits that do not have civil citation programs in place:'®

1% Circuit (Escambia, Okaloosa, Santa Rosa, & Walton Counties);

3" Circuit (Columbia, Dixie, Hamilton, Lafayette, Madison, Suwannee, & Taylor Counties);
10" Circuit (Hardee, Highlands, & Polk Counties);

12" Circuit (DeSoto, Manatee, & Sarasota Counties);

14" Circuit (Bay, Calhoun, Gulf, Holmes, Jackson, & Washington Counties); and

15" Circuit (Palm Beach County).

2SI e o e

'8 March 24, 2011 e-mail from DJJ employee Theda Roberts (on file with Justice Appropriations Subcommittee staff).

¥ Circuit Civil Citation Programs — March 15, 2011, Department of Juvenile Justice (on file with Justice Appropriations
Subcommittee staff)
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Once CCPs are established for these circuits, it is possible for a cost savings to occur. Juveniles who
participate in a CCP may avoid being placed in detention, which would have a positive fiscal impact.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

To the extent that political subdivisions are obligated to expend funds in order to establish CCPs as

required by the bill, the bill could constitute a mandate as defined in Article VII, Section 18 of the
Florida Constitution for which no funding source is provided.

Laws that have an insignificant fiscal impact are exempt from the requirements of Article VII, Section
18 of the Florida Constitution. For purposes of legislative application of Article VII, Section 18 of the
Florida Constitution, the term “insignificant” has been defined as a matter of legislative policy as an
amount not greater than the average statewide population for the applicable fiscal year times ten
cents. Based on Florida’s estimated population on April 1, 2010, a bill that has a statewide fiscal
impact on counties and municipalities in aggregate or in excess of $1.87 million would be
characterized as a mandate. It is unknown at this time how much counties and cities would be
required to spend to establish CCPs required by the bill. If the fiscal impact is less than $1.87
million, the impact is insignificant, and an exemption to the mandates provision exists.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
The bill provides that a law officer, upon making contact with a juvenile who admits having
committed a misdemeanor, may issue a civil citation assessing not more that 50 community service
hours, and require participation in intervention services indicated by the assessment. As, drafted, it
is unclear if it is the citation that requires the participation in intervention services or if it is the Jaw
enforcement officer that requires such participation.

As drafted, the bill does not specify who performs the needs assessment of the juvenile to
determine the appropriate intervention service.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

20 hitp://edr.state. fl.us/Content/population-demographics/reports/econographicnews-2010v 1 a.pdf
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F L ORI DA H O U S E O F R EPRESENTATI VE S

HB 997 2011
1 A bill to be entitled
2 An act relating to juvenile civil citations; amending s.
3 985.12, F.S.; requiring that a juvenile civil citation
4 program be established at the local level with the
5 concurrence of the chief judge of the circuit and other
6 designated persons; authorizing a law enforcement agency,
7 the Department of Juvenile Justice, a juvenile assessment
8 center, the county or municipality, or an entity selected
9 by the county or municipality to operate the program;
10 authorizing a law enforcement officer, upon making contact
11 with a juvenile who admits to having committed a
12 misdemeanor, to require participation in intervention
13 services based upon an assessment of the needs of the
14‘ juvenile; restricting eligibility of participants for the,
15 civil citation program to first-time misdemeanor
16 offenders; requiring the issuing agency to report on the
17 outcome to the Department of Juvenile Justice at the
18 conclusion of a youth's civil citation program; providing
19 that the issuance of a civil citation is not considered a
20 referral to the department; requiring the department to
21 develop a civil citation model that includes intervention
22 services and is based upon proven civil citation programs
23 within the state; reguiring a law enforcement officer to
24 issue a report if the child has not complied with the
25 requirements of the civil citation program; providing an
26 effective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
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F L ORI DA H O U S E O F REPRESENTATI VES

HB 997 2011
29
30 Section 1. Section 985.12, Florida Statutes, is amended to
31| read:
32 985.12 Civil citation.—
33 (1) There is established a juvenile civil citation process

34| for the purpose of providing an efficient and innovative

35| alternative to custody by the Department of Juvenile Justice for
36| ef children who commit nonserious delinguent acts and to ensure
37| swift and appropriate consequences. The civil citation program
38| shall may be established at the local level with the concurrence
39| of the chief judge of the circuit, state attorney, public

40 defénder, and the head of each local law enforcement agency

41| involved and may be operated by a law enforcement agency, the

42 department, a juvenile assessment cénter, the county or

43| municipality, or an entity selected by the county or

44} municipality. Under such a juvenile civil citation program, any

45| law enforcement officer, upon making contact with a juvenile who
46| admits having committed a misdemeanor, may issue a civil

47| citation assessing not more than 50 community service hours, and
48| may require participation in intervention services as indicated

49! by an assessment of the appropricte—to—identified needs of the

50| Jjuvenile, including family counseling, urinalysis monitoring,

51| and substance abuse and mental health treatment services. A copy
52| of each citation issued under this section shall be provided to

53| the department, and the department shall enter appropriate

54; information into the juveﬁile offender information system. Only

55| first-time misdemeanor offenders are eligible for the civil

56| citation program. At the conclusion of a youth's civil citation
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F L ORI DA H O U S E O F R EPRESENTATI VE S

HB 997 2011

57| program, the issuing agency shall report the outcome to the

58| department. The issuance of a civil citation is not considered a

59| referral to the depaftment.

60 (2) The department shall develop a civil citation model

61| that includes intervention services and is based upon proven

62| civil citation programs within Florida.

63 (3)42> Upon issuing such citation, the law enforcement

64| officer shall send a copy to the county sheriff, state attorney,
65| the appropriate intake office of the department, the community
66| service performance monitor designated by the department, the

67| parent or guardian of the child, and the victim.

68 (4)+43> The child shall report to the community service

69| performance monitor within 7 working days after the date of

70| issuance of the citation. The work assignment shall be

71| accomplished at a rate of not less than 5 hours per week. The

72| monitor shall advise the intake office immediately upon

73| reporting by the child to the monitor, that the child has in

74 fact reported and the expected date upon which completion of the
75| work assignment will be accomplished.

76 (5)+4y If the child juvenide fails to report timely for a
77| work assignment, complete a work assignment, or comply with

78| assigned intervention services within the prescribed time, er—+f
79| £he—Fuvenite—commits—a—third-er-subseguent—misdemeanory- the law

80| enforcement officer shall issue a report stating that the child

81| has not complied with the requirements of the civil citation
82| atteging—theechild-has—committed o detinguent—aet, at which
83| point a juvenile probation officer shall process the original
84| delinquent act as a referral to the department perform—a
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F L ORI DA H O U S E O F R EPRESENTATI V E S

HB 997 2011
85| preliminary-determination—as—provided—under—s—985-345.
86 (6)45> At the time of issuance of the citation by the law
87 enforcement officer, such officer shall advise the child that
88| the child has the option to refuse the citation and to be
89| referred to the intake office of the department. That option may
90f be exercised at any time prior to completion of the work
91| assignment. |
92 Section 2. This act shall take effect July 1,. 2011.
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12
13
14
15
16
17
18
19

COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 997 (2011)
Amendment No. 01

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (y/n)
ADOPTED AS AMENDED __ (Y/N)
ADOPTED W/O OBJECTION __ (Y/N)
FAILED TO ADOPT __ (Y/N)
WITHDRAWN _ (Y/N)
OTHER

Committee/Subcommittee hearing bill: Justice Appropriations
Subcommittee

Representative(s) Pilon offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:
Section 1. Section 985.12, Florida Statutes, is amended to
read:

985.12 Civil citation.—

(1) There is established a juvenile civil citation process
for the purpose of providing an efficient and innovative
alternative to custody by the Department of Juvenile Justice for
£ children who commit nonserious delinquent acts and to ensure

swift and appropriate consequences. The department shall

encourage and assist in the implementation and improvement of

civil citation programs or other similar diversion programs

around the state. The civil citation or similar program shall

may be established at the local level with the concurrence of

the chief judge of the circuit, state attorney, public defender,
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20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 997 (2011)

Amendment No. 01
and the head of each local law enforcement agency involved. The

program may be operated by an entity such as a law enforcement

agency, the department, a juvenile assessment center, the county

or municipality, or some other entity selected by the county or

municipality. Whichever entity is selected to operate the civil

citation or similar diversion program shall be done so in

consultation and agreement with the state attorney and local law

enforcement agencies. Under such a juvenile civil citation

program or similar diversion program, any law enforcement

officer, upon making contact with a juvenile who admits having

committed a misdemeanor, may issue a civil citation and assess

assessing not more than 50 community service hours, and may

require participation in intervention services as indicated by

an assessment of the apprepriste—teo—identified needs of the

juvenile, including family counseling, urinalysis monitoring,

and substance abuse and mental health treatment services. A copy
of each citation issued under this section shall be provided to
the department, and the department shall enter appropriate
information into the juvenile offender information system. Only

first-time misdemeanor offenders are eligible for the civil

citation program or similar diversion program. At the conclusion

of a juvenile's civil citation program or similar diversion

program, the agency operating the program shall report the

outcome to the department. The issuance of a civil citation is

not considered a referral to the department.

(2) The department shall develop guidelines for the civil

citation program which include intervention services that are
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48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
12
73
74

HB 997 Amendment.docx

COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 997 (2011)

Amendment No. 01
based upon proven civil citation programs or similar diversion

programs within the state.

(3)42+ Upon issuing such citation, the law enforcement
officer shall send a copy to the county sheriff, state attorney,
the appropriate intake office of the department, or the
community service performance monitor designated by the
department, the parent or guardian of the child, and the victim.

(4)43> The child shall report to the community service
performance monitor within 7 working days after the date of
issuance of the citation. The work assignment shall be
accomplished at a rate of not less than 5 hours per week. The
monitor shall advise the intake office immediately upon
reporting by the child to the monitor, that the child has in
fact reported and the expected date upon which completion of the
work assignment will be accomplished.

(5)+44+ 1If the child Fuvemile fails to report timely for a
work assignment, complete a work assignment, or comply with
assigned intervention services within the prescribed time, or if
the juvenile commits a £hird—er subsequent misdemeanor, the law
enforcement officer shall issue a report alleging the child has
committed a delinquent act, at which point a juvenile probation

officer shall process the original delinquent act as a referral

to the department and refer the report to the state attorney for

review perfeorm—a—preliminarydetermination—as—provided—under—s+
885-3145.

(6)45)> At the time of issuance of the citation by the law

enforcement officer, such officer shall advise the child that

the child has the option to refuse the citation and to be
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 997 (2011)

Amendment No. 01
referred to the intake office of the department. That option may

be exercised at any time before prier—teo completion of the work
assignment;

Section 2. This act shall take effect July 1, 2011.

TITLE AMENDMENT

Remove the entire title and insert:
A bill to be entitled

An act relating to juvenile civil citations; amending
s. 985.12, F.S.; requiring the Department of Juvenile
Justice to encourage and assist in the implementation
and improvement of civil citation and similar
diversionary programs; requiring that a juvenile civil
citation and similar diversion program be established
at the local level with the concurrence of the chief
judge of the circuit and other designated persons;
authorizing a law enforcement agency, the Department
of Juvenile Justice, a juvenile assessment center, the
county or municipality, or an entity selected by the
county or municipality to operate the civil citation
or similar diversion program; requiring the entity
operating the program to do so in consultation with
and agreement by the state attorney and the local law
enforcement agencies; authorizing a law enforcement

officer, upon making contact with a juvenile who

admits to having committed a misdemeanor, to require
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 997 (2011)
Amendment No. 01

103 participation in intervention services based upon an
104 assessment of the needs of the juvenile; restricting
105 eligibility of participants for the civil citation

106 program to first-time misdemeanor offenders unless the
107 participation is approved by the state attorney or

108 assistant state attorney; requiring the agency

109 operating the program to report on the outcome to the
110 Department of Juvenile Justice at the conclusion of a
111 youth's civil citation or similar diversion program;
112 providing that the issuance of a civil citation is not
113 considered a referral to the department; requiring the
114 department to develop guidelines for the civil

115 citation program which include intervention services
116 that are based upon proven civil citation and similar
117 diversionary programs within the state; deleting a

118 provision requiring that a law enforcement officer

119 send a copy of a civil citation to the victim of the
120 offense; requiring a juvenile probation officer to

121 process the original delinquent act as a referral to
122 the department in specified circumstances and to refer
123 certain reports to the state attorney for review;

124 providing an effective date.
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New Parameters for Partnerships
in Correctional Healthcare

EXECUTIVE SUMMARY

The ongoing dramatic rise in healthcare costs impacts correctional facilities and their
contracted healthcare providers just as it does all private and public employers who
provide healthcare coverage to employees. This translates into increased costs for
correctional healthcare contracts that have typically contained high levels of
provider-managed risk and multi-year terms with limited renegotiation provisions.

In recent years, these factors have created an imbalance in the contracting
relationship that must be addressed to insure that productive and viable client-vendor
partnerships continue. These changes to business-as-usual contracts are required to
advance the substantial savings and other benefits that correctional facilities can
realize through contracted healthcare services.

Innovative new contracting arrangements are required to maintain partnership
relationships that provide clients with ‘best value’ and a win-win for both parties.
Several alternatives exist to correctional administrators seeking ways to reduce
healthcare costs and limit risk including innovative risk/cost-sharing provisions,
alternative pricing structures and mutual provisions for renegotiation based on
predefined changes in costs or operating assumptions.

PERSPECTIVE

In response to healthcare cost increases in the 1980’s, the market developed the now-
familiar elements of managed care that today permeate virtually all private and
public healthcare delivery and financing systems.: Such mechanisms as utilization
review and case management, provider networks and contracted payment terms were
successful in dramatically lowering the rate of growth in healthcare spending during
this period. Indeed, during much of the 1990’s, the rate of increase in healthcare
costs slowed to a range of 3-4% annually, though still outpacing the overall inflation
rate.

The slowing trend ended with the turn of the century, and costs were on the rise
again until 2005 when costs declined and showed an increase of only 9%, compared
to 12-15% in recent prior years.. However, even though the rates of increase fell,
healthcare costs continued to rise at rates of up to two times the base rate of inflation
and healthcare spending as a percent of gross domestic product continued to grow. In
fact, the slowdown in healthcare costs may have been short-lived as it is now
projected to increase 12% in 2008, approaching 16% of the GDP.s4 It is predicted



that by 2016, the U.S. government will spend approximately $4 trillion dollars on
healthcare, approximating 20% of the gross domestic product.s

The decision to contract correctional healthcare is fundamentally the search for
contractual accountability to consistently deliver an acceptable standard of healthcare
at an acceptable price over a defined time period. The contracting solutions that
provide the best value to clients are those that demonstrate long-term viability by
balancing cost containment and risk/liability provisions with adequate provider
payments. Clients clearly should not overpay on pricing; neither is it in their interests
to buy healthcare ‘on the cheap’ and face incremental liability, contract non-
performance and costly operational problems resulting from vendor failure. The old
adage that “lowest bid does not necessarily mean lowest cost” remains true.

CURRENT TRENDS

Following a decade-long period where healthcare costs had been under relative
restraint, during the early millennium several market-based factors converged to
exert sustained, system-wide upward pressure on costs. Health plans in the private
sector are seeing relentless pressures on their medical cost ratios (the percentage of
premium revenues going directly to provision of care) leading to average rate
increases of more than 10.5% for employer-sponsored medical plans.s In this
environment, it becomes immediately apparent that multi-year correctional
healthcare contracts with substantial risk and annual increases in the 3-5% range are
untenable to the provider or not cost effective for the purchaser. The same major cost
drivers contributing to the private sector increases also directly impact correctional
healthcare providers as summarized below.

Physician and Nursing Shortages The economics of supply and demand are being
felt throughout the country as fewer people enter the nursing profession at the same
time that many existing nurses are either retiring or leaving the field for quality-of-
work reasons. About 41% of registered nurses in the United States are at least 50
years old, and nearing retirement.

To complicate the matter, recruitment and promotion of the nursing field hits a brick
wall due to lack of faculty to teach eager students. Qualified nursing faculty are
choosing hospital jobs, where they can make an up to 38% higher salary than
teaching. Nationally, about 30,000 applicants are turned away each year due to lack
of faculty and/or space. 7

These dynamics will compound dramatically as the baby boomer generation enters
the period of life when they begin to consume more healthcare services creating an
unprecedented demand on resources. The U.S. Census Bureau indicates that the U.S.
population will grow by almost 54 million people from 2005 to 2025.s Yet by 2020,
the number of RN’s needed to meet our healthcare needs is predicted to fall short by
at least 34%.9

The shortage is not limited to nurses. While the shortage of physicians has not been
as thoroughly explored, numerous signs point to a growing deficit of doctors in the
United States.

The Council on Graduate Medical Education (COGME) a group of healthcare
experts charged by the federal government with monitoring physician supply,
projects a deficit of some 90,000 physicians by 2020.10 Other analysts and academics
project that the deficit of physicians could reach 200,000 by 2025.11



With over 120,000 unfilled hospital positions, a vacancy rate exceeding 8.5% of
capacity the economic and clinical delivery impacts have become acute in virtually
all markets. 9,12 The net effect is a dramatic and continuing rise in the compensation
package required for healthcare providers to attract and retain a sufficient number of
qualified nursing personnel.

Correctional healthcare providers are competing with private, community and
teaching hospitals, physicians’ offices, skilled nursing facilities and other
organizations in the same local and regional labor pools for these staff. The depth
and scope of the healthcare provider shortage is already forcing a re-engineering of
current clinical/staffing models that allows nurses and doctors to focus more
exclusively on clinical care while other tasks are handled by other personnel.

Pharmaceuticals It has long been touted that a significant source of escalating health
care costs is rising medication expenditures. Spending on prescription drugs in the
U.S. has grown to $216.7 billion, which is more than 5 times the $40.3 billion spent
in 1990.4 The annual rate of increase in prescription spending declined from a high of
18% in 1999 to 6% in 2005. This is due to the slowdown in Medicaid drug spending,
the increased use of generic drugs, changes in the types of drugs used, and a decrease
in the number of new drugs introduced.1s In fact, generic drugs accounted for 63% of
all drugs dispensed in 2006.4

Correctional systems experience an even greater increase in overall pharmaceutical
treatment costs due to three major influences:

1) increased prevalence of HIV and other chronic conditions,
2) more advanced technology being used in the daily practice of medicine, and
3) increased cost of care for the mentally ill.

HIV and Other Chronic Conditions The incarcerated population brings a much
higher prevalence of many clinical conditions (mental health and suicide risk,
HIV/AIDS, chronic illnesses, sexually transmitted diseases, drug and alcohol abuse
and hepatitis.) These conditions escalate the cost of healthcare. At yearend 2005, the
estimated rate of confirmed AIDS in State and Federal prisons was more than 2%
times higher than in the general population..s The cost for treatment of HIV alone
can range from $1200 - $2500 per inmate per month.

Technology Healthcare experts point to the development and diffusion of medical
technology as primary factors in explaining the persistent difference between health
spending and overall economic growth, with some arguing that new medical
technology may account for about one-half or more of real long-term spending
growth.

Broadly speaking, the term “medical technology” can be used to refer to the
procedures, equipment, and processes by which medical care is delivered.

« Development of new treatments for previously untreatable terminal conditions,
including long-term maintenance therapy for treatment of such diseases as
diabetes, end-stage renal disease, and AIDS;

« Major advances in clinical ability to treat previously untreatable acute
conditions, such as coronary artery bypass graft;

« Development of new procedures for discovering and treating secondary diseases
within a disease, such as erythropoietin to treat anemia in dialysis patients;

. Expansion of the indications for a treatment over time, increasing the patient
population to which the pharmacologic treatment is applied. 15

3



Caring for the Mentally Il In the last few decades, the number of inmates with
severe mental illness has grown so significantly that prisons may now be the largest
mental health providers in the United States. There are three times as many mentally
ill people in prisons as in mental health hospitals, and the rate of mental illness in
prisons is two to four times greater than in the general public.is It is estimated that
49% of state prisoners and 60 percent of inmates in jail custody have “symptoms of a
mental disorder based on criteria specified in the Diagnostic and Statistical Manual
of Mental Disorders, fourth edition (DSM-1V).”17 Although prescriptive costs for
treating mental illness have flattened, the substantial growth in utilization has caused
greater costs due to the sheer number of patients in treatment. While there are cost
savings achieved through use of medications in such areas as reduced hospitalization
and more effective disease management strategies, the annual increase in medication
expenditures is expected to continue for the next decade, particularly with the aging
of the inmate population.

The Aging Population Behind Bars

The graying of the nation’s prisons is another factor in additional costs for medical
care. The number of state and federal prisoners 50 years or older grew by an
astounding 173% between 1992 and 2001, according to a 2004 report by the
National Institute of Corrections. 1

By 2010, older inmates are forecast to make up one third of the population in federal
prisons. While aging decreases criminal activity, it brings a multitude of challenges
in a prison setting, including visual impairments, incontinence, dietary intolerance
depression, and early onset of chronic diseases. As a result, the average cost
associated with an older prisoner is $70,000 — two to three times that of a younger
prisoner.is

Physician and Hospital Charges

Payers today, no matter how large, no longer have the ability to unilaterally dictate
terms and prices to hospitals. According to the American Hospital Association, the
number of hospital beds has shrunk by 18% since 1985. Simultaneously, hospital
admissions increased from 30.9 million in 1995 to over 35 million in 2005.
Outpatient visits increased 30% during the same timeframe.is Many hospitals use
their market position to force payers to renegotiate reimbursement rates upward or
risk termination of their existing contracts. These new contracts have significant
price escalators and over-all hospitals have found themselves in stronger market
position while becoming more risk adverse.

According to the Health Affairs policy journal, hospital compensation costs were
estimated to account for approximately 62 percent of operating expenses in 2004,
and have continued to rise with inflation..o Hospitals are now paying more for
nursing staff, pharmaceuticals, blood processing, new technology, regulatory
compliance, patient safety initiatives and information system demands.

Physician reimbursement based on Medicare methodology represented 17.2% of
national health spending in 2005.22 In many cases, these payments still fail to
meet the physicians’ actual costs in providing care. The end result is that more
physicians are unwilling to accept reimbursement based upon Medicare.
Physicians who accept new patients generally are only willing to do so under a
discount arrangement from the standard billed charges. Finally, the potential pool
of physicians willing to practice medicine within the specialized environment of
corrections is limited. This supply-side limitation can increase the rates necessary
to secure physician services.



Utilization & Acuity

As described in the Institute of Medicine report “Crossing the Quality Chasm: A
New Health System for the 21st Century”, the health needs of the American
population have been shifting from predominantly acute, episodic care to care for
chronic conditions. “Chronic conditions [...] are now the leading cause of illness,
disability and death.” Chronic illnesses affect almost half of the U.S. population
and account for the majority of health-care expenditures.zz Individuals admitted to
correctional facilities today have a high rate of chronic physical and mental
conditions, many of which have long gone untreated.

Additionally, correctional healthcare programs act as extensions of and in
collaboration with local public health departments, performing communicable
disease surveillance and disease management. Since individuals admitted to
correctional facilities typically present multiple medical and mental health issues,
they require intensive work-up and service upon admission. Since over 95% of
incarcerated individuals are released back to the community, this presents a
critical point at which to intervene in the cycle of poor access to healthcare services
and resulting chronic problems in this population, to create improvements to the
public health of the community. The net result is an increased number of healthcare
services and events that must be provided and resources allocated for this purpose.

The cost of providing healthcare services to incarcerated individuals has also been
adversely affected by changes in reimbursement and contracting trends. In the past,
many states provided Medicaid reimbursement for enrolled individuals until the time
at which they were sentenced. Now, in many states eligibility stops once an
individual is housed in a correctional setting. Likewise, Medicare benefits are not
available to the incarcerated population, while the elderly population in correctional
facilities continues to increase dramatically with attendant rise in healthcare
needs/costs, mirroring the national trends.

In simplest terms, the overall cost of healthcare is equal to the number of events
times the average cost per event. Within the nation’s correctional settings, both
elements of the equation continue to grow at increasing rates resulting in a cost
multiplier effect.

Insurance The United States is the most litigious country in the world, and prisoners
are the nation’s most litigious group. Inmates bring a disproportionately high
percentage of all civil actions filed in federal district court. The rate and cost of
medical litigation have increased dramatically over the past decades and the impact
on corrections, both from private suits as well as court-ordered public actions, has
been profound. Medical malpractice insurance premiums increased by 71% from
1991 to 2003.23 The cost of this litigation in the area of corrections is not lost on
insurance markets.

Few insurance industry leaders are interested in bidding on corrections business and
those who do are pushing through significant rate increases. Insurers have increased
rates for medical malpractice liability coverage from 30% to 100% and at the same
time raising policyholders’ co-pays and deductibles in an effort to restore
profitability.2a2s These insurers are experiencing deteriorating underwriting results
and rising costs on medical malpractice lines which are caused largely by high jury
verdicts against medical practitioners and the inability to raise rates in the previous
soft market. One result is that the ability of healthcare providers to obtain
performance and bid bonding coverage has been severely curtailed. These factors
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were pressing factors even before the events of September 11th, the losses of which
have placed additional pressure from other lines of insurance and which the carriers
are trying to spread over their entire portfolio.

Employee Healthcare Costs As a consequence of the factors above, employers
nationwide are experiencing on average a 10-12% increase in the annual renewal
premiums charged by insurance companies to provide employee medical coverage
and related plans.s As a result, employers have shifted away from traditional
indemnity insurance plans and are passing on an increasing level of cost to
employees for their medical coverage. These same fundamental dynamics affect the
cost of providing and means of contracting for correctional healthcare.

No private insurance company in the marketplace provides the type of multi-year,
fixed price contract once typical in the corrections field, due to the risk and
inflationary factors described here. Healthcare providers and companies such as
PHS, which employs over 4,000 personnel, are not immune from these cost
increases, the result being the vast majority have shifted away from traditional
indemnity insurance policies to administrative services contract reviewed and
renewed on an annual basis. Ultimately, these fundamental costs of doing business
must be reflected in the pricing of services to customers and restructuring of contract
terms. Full-risk, multi-year correctional healthcare contracts that contain fixed
annual inflators and no provision for renegotiation have become an unsustainable
and too costly a vehicle for purchasing correctional healthcare services with
increasingly limited taxpayer resources.

IMPLICATIONS FOR CONTRACTING

Higher Risk = Higher Cost

The net effects of these sustained cost increases within what have typically been
multi-year, fixed cost correctional healthcare contracts translates into significantly
greater risk to the provider. Not surprisingly, there must be a pass through of these
increased costs in the form of a substantial “risk premium” to the potential client as
no provider, public or private, can continue to absorb cost increases at this rate. What
was feasible in an environment of stable, predictable healthcare costs (if indeed such
a time existed) becomes increasingly expensive and untenable as the premium
needed to cover such risk rises.

Benefits of Contracting Remain

Correctional facilities have been choosing to contract their healthcare services for
almost 30 years for the simple reason that it saves money while improving quality,
limiting liability and freeing correctional administrators to focus their expertise on
issues of custody, security and control. The current turbulence in healthcare costs
combined with increasing budget shortages in the public sector only increase the
potential benefits of contracting for these services.

At the same time, there will be situations where existing contracts become
unsustainable in the face of rising costs and risks. Contracts with no provision for
renegotiation, low fixed annual inflators and/or high levels of vendor risk (e.g., no
catastrophic limits or carve-out of high cost treatments) set the stage for a lose-lose
scenario. Contractors continue to incur financial losses, potentially to the point of
insolvency and clients lose the assurance of a well-functioning contract and service
delivery system capable of consistently meeting their original objectives.

Three basic options are open to clients in a situation where an existing contract
structure is no longer tenable:



« Return to self-operation
« Re-bid the project
. Renegotiate contract terms

Self-operation

Return to self-operation is an option for the contracting authority at any time. This
entails the assumption of all operational management, staff recruiting, direct and
indirect costs, malpractice and other liabilities and the substantial administrative
‘headaches’ that lead to the original decision to contract the healthcare service. The
high degree of incremental internal costs incurred in rebuilding an infrastructure to
effectively manage these services renders a return to self-op an infrequent
occurrence.

Re-bid

Re-bidding the project can provide both parties a chance to ‘test the market’ for the
services and recalibrate the contract terms and pricing to reflect current realities with
the current or newly selected provider. The ultimate impact on contract costs
depends on the scope and risk parameters of the resulting RFP. Rebidding an
existing contract “as is” has often resulted in substantial cost increases; but it can
also present an opportunity to restructure the contract and risk terms into a more
viable long-term solution for both parties by incorporating some of the risk-sharing
alternatives discussed below.

Renegotiation

It is in neither party’s interest for an existing contractor who is providing an
otherwise responsive level of service to be forced, because of unsustainable and
unforeseeable financial losses, to prematurely end an otherwise mutually beneficial
contract. The issue is not one of increasing profits to the contractor (in many cases it
is a matter of ‘stopping the bleeding’), but rather of finding win-win solutions to the
contracting process that appropriately reflect the new environment. Renegotiation
of key contract terms, to the extent permitted by applicable purchasing
regulations, in the context of a collaborative working dialogue, utilizing some of
the elements described below can provide such an outcome.

CONTRACT ALTERNATIVES

The following sections briefly describe several elements that can be utilized in
the correctional healthcare contracting process to re-establish a workable balance
in the cost vs. risk trade-off and provide benefits to both the client and provider.
Some variation or combination of these factors will be most appropriate
depending upon the unique circumstances of each contract and client operating
characteristics (e.g., prison vs. jail, facility capacity and annual intakes, detainee
health status profile, etc.).

Cost-Based or Fixed Management Fee

In contrast to more traditional capitation or per diem-driven pricing models, an
alternative long-favored by many federal and other agencies utilizes a structure
based upon actual operating costs plus a percentage or fixed management fee
component. Not only does this approach mitigate criticism leveled at capitated
contracts regarding implied incentives to withhold services, but utilizing a fixed
management fee (set amount) also takes away any supposed incentive of the
contractor to drive up costs in order to realize a larger fee. In essence, clients
retain the expertise and resources of an experienced healthcare manager to
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control costs and improve quality for a pre-determined management fee. Indeed
such an approach most closely resembles the structure under which a majority of
private and public sector employers purchased health plans services for their
members under Administrative Service Only (ASO) contracts with little or no
risk borne by the health plans.

For this approach to be successful it requires a clear definition of allowable costs,
including a percentage or agreed-upon allocation of necessary corporate overhead
expenses assigned to the contract (e.g. professional liability premiums, risk
management, accounting, legal and other support functions). Regularly scheduled
audits are used to verify the actual expenses and make whatever adjustments may
be appropriate as agreed by both parties.

To address concerns about this model’s ability to control costs, additional
components may include a sliding fee scale that is determined, in part, by the
actual costs incurred (lower costs mean higher fee), some element of risk-sharing
by the provider (e.g. off-site costs) and review of the quality of care achieved or
other operationally defined indicators of success. For example, in 2006 the State
of Vermont Department of Corrections not only opted to change their contracting
structure from full-risk to a cost-based model (with some risk-sharing by the
provider) but also instituted a “pay for performance” component which provides
modest financial incentives to the provider for meeting predefined measures of
patient care process and outcome. Such a scenario provides for clear provider
accountability for cost control and quality care while also avoiding the
incrementally high costs that bidders must build into a full- or high-risk contract.

Risk Pools and Variations

Aggregate Limits

Currently utilized in many correctional healthcare contracts, this mechanism
establishes predetermined cost levels for certain categories of service or expense.
Usually calculated on an annual basis, cost categories typically included are off-
site care (e.g., inpatient days, ER visits, outpatient surgery procedures, etc.),
pharmaceuticals and specialized diagnostic tests. Cost thresholds are usually
determined through an analysis of actual experience and comparisons to similarly
sized sites/contracts. Often, there are cost-sharing provisions whereby savings
achieved below the threshold are shared between client and vendor and costs
incurred above the limit are also shared, but up to a certain predetermined point,
beyond which the client is responsible.

This approach can save clients the significant up-front expense that results from
having to price all potential aspects of healthcare costs into a bid, particularly in the
highly volatile area of off-site services. Aggregate pools also provide a clear cost-
and risk-sharing mechanism that focuses both parties on effective management and
regular reporting on major cost drivers within the contract.

Carve-outs

Under this variation, certain high risk and/or high cost services are either paid for
directly by the client (pass-through) or paid by the vendor for later reimbursement by
the client. Typically this would be applied to procedures that are pre-existing,
relatively infrequent and/or exceptionally expensive (e.g., organ transplants, Factor 8



treatment for hemophiliacs) or treatments that are still in a state of flux regarding
clinical protocols, cost-effectiveness and outcome (e.g., Hepatitis C).

For example, ten years ago this exemption was frequently applied to the treatment of
HIV/AIDS patients. However, as clinical protocols and standards of care have
emerged, this has become a reasonably predictable cost given appropriate prevalence
data, and it is not uncommon for HIV to now be included as a risk factor. In contrast,
Hepatitis C is now the disease where such a carve-out methodology is best applied.
Again, the client saves on the front-end of the bid process where potentially
excessive and still unpredictable costs must be priced into an all-risk proposal.

Catastrophic Limits

By defining upper limits of provider responsibility for medical costs incurred on a
per inmate basis, there are client savings in avoiding the incremental pricing for a
‘worst case scenario’ or actuarial pricing where the provider must bear full-risk for
the occasional but exceptionally high-cost case.

These limits may be set on either an episode of care basis (e.g. a course of
hospitalization or course of treatment for a disease state) or more commonly for an
annual total per inmate. The amounts typically range from $5,000 to $20,000
annually with the degree of savings inversely related to the catastrophic limit. In rare
instances where the amount may be set as high as $50,000, the savings effect is
effectively nullified.

Defining Up- and Down-side Risks

Focusing directly on the financial structure of the contract, there are mechanisms that
can more precisely define the risk and return to both the client and provider. For
instance, a contract may be constructed such that the overall profit is capped at a
certain percentage of the annual revenues. In return for limiting its upside return on
the contract, the provider is guaranteed a ‘floor’ under which its operating results
will not be allowed to fall (either a lower percentage or break-even when allocated
indirect costs are included).

Similar to cost-based arrangements, this requires a clear definition of all costs,
including an allocation of necessary overhead expenses assigned to the contract (e.g.
professional liability premiums, accounting, legal and other support functions).
Regularly scheduled audits (semi-annually) are used to “true-up” the numbers and
make whatever adjustments are appropriate as approved by both parties. In essence,
this approach allows the parties to define the risk-return balance of the contract under
a “concept of reasonableness” that minimizes surprises and adds stability to the
contract.

Contract Re-openers
These elements provide pre-determined points or events under which the parties may
review and renegotiate key terms of the agreement. Examples may include:

« Market-based inflation or deflation of nursing rates over a defined threshold,
after the provider has been at risk for certain amounts and verified through audit;

- Renewal years exercised at both parties’ option, allowing for negotiation of
annual increases or decreases based on actual costs and experience;

« Mutual notice of termination whereby either party may end the contract
without cause by providing appropriate advance notice, typically of 90-120
days.



Again, the intent is not to relieve the provider of all risk, but to clearly define the
risk and identify up-front those cost drivers that are either to a large degree
outside of the provider’s control and/or of such volatility that it is not in the
client’s best interest to price these risk premium costs into a bid for a multi-year,
no-out contract. Mutual termination provisions become an option of last resort
since triggering this clause implies that one of the parties is in a losing situation
where continuation of the contract is not feasible. The inclusion of other contract
provisions described here minimizes the possibility of this outcome.

OFF-LOADING RISK TO PROVIDERS

The desire of clients to off-load risk onto the healthcare provider is one of the
fundamental needs driving the contracting decision. In response to potential
criticism that these variations take the provider ‘off the hook’ for any risks and
obviate the need to consider contracting, there remain several elements of
substantial size and risk that the provider must successfully manage, including:

« Personnel costs — the single largest cost component of most correctional
healthcare contracts, particularly for nursing staff in a chronic shortage across
the country;

. Employee health and benefit costs — currently increasing at rates of 10-12%;e

. Staffing levels and service performance — often defined through staffing plans
and clinical/operational performance indicators with attached financial
penalties or liquidated damages;

. Professional liability (malpractice) insurance — these costs increased 96%
between 1993 and 2003;26 many liability, bonding and related risk
management costs, are increasing at annual rates of 20-50%.

Beyond these specific risks, the client is retaining the expertise and resources of
an experienced correctional healthcare management team to effectively control
not only actual costs, but also the mechanics and effectiveness of the healthcare
delivery process. This frees the administration to focus on issues of custody,
security and control while an accountable partner manages this complex system
reducing overall facility risk and liability.

SUMMARY

The market factors and client needs that created the private correctional
healthcare field 30 years ago remain valid and vital today. This is especially true
given chronically inflationary healthcare costs at rates higher than general
inflation which are exacerbated by the incarcerated population’s greater
incidence of medical and mental health needs and aging population, all within a
context of growing public sector budget shortfalls. Creatively adopting
alternative contract terms and conditions to reflect the increased costs and risk
that accompanies this environment is required to ‘rebalance’ the risk vs. cost
trade-off that forms the basis for successful partnerships to manage these
services.

Client objectives for off-loading risk while insuring cost-effective services that
meet community standards of care are best met through contractual relationships
that provide a continuity of care through long-term partnerships.

10



Works Cited

1Anno, Jaye B., et al, Addressing the Needs of Elderly, Chronically
111, and Terminally 11l Inmates, U.S. Department of Justice, National
Institute of Corrections, Criminal Justice Institute (Middleton, CT:
February, 2004)

2Health, United States, 2007. (2007). Retrieved January 17, 2008,
from Centers for Disease Control and Prevention:
http://www.cdc.gov/nchs/hus.htm

sHealth Care. (n.d.). Retrieved January 16, 2008, from Hewitt As-
sociates Consulting Web site:
http://www.hewittassociates.com/Intel/EU/en-
PL/OurServices/Consulting/Heath_Care.aspx

4Drug Benefit Fueled Medicare Spending. (2008). Retrieved Janu-
ary 16, 2008, from Hewitt Associates Consulting Web site:
http://www.hewittassociates.com/Intel/NA/en-
US/KnowledgeCenter/HRNews/NewsDetail.aspx

008, from MSN Money:
http://articles.moneycentral.msn.com/Investi-
gating/HomeMortgageSavings/HowToFixHealthCare.aspx

6 Millman, Segal. Various surveys for 2006/2007. Retrieved March
20, 2008, from PriceWater House: http://www.pwc.com

7Beltran, James. (2008, February 22) lowa Faces Severe Nursing
Shortage. (2008). Retrieved March 17, 2008, from Boston.com:
http://www.boston.com/news/education/k_12/articles/2008/02/22/io
wa_faces_severe_nursing_shortage/

s Interim Projections of the Total Population for the United States
and States: April 1, 2000 to July 1, 2030. (n.d.). Retrieved March
18, 2008, from U.S. Census Bureau:
http://www.census.gov/population/projections/SummaryTabAl.pdf

9 Americans for Nursing Shortage Relief. (2007, May 1). Retrieved
January 17, 2008, from National Council of State Boards of
Nursing: http://www.ncsbn.org/2007ANSRCP.pdf

10 Physician Workforce Policy Guidelines for the United States,
2000-2020. January, 2005. Council on Graduate Medical Education,
U.S. Department of Health and Human Services.

1 Weighing the Evidence for Expanding Physician Supply. Annals
of Internal Medicine. November 2. 2004; (9): 705-714

12U.S. Department of Health & Human Services. Projected Supply,
Demand and Shortages of Registered Nurses: 2000-2010.
Washington D.C.: Health Resources & Services Administration.

13 Prescription Drug Trends. (2007, May). Retrieved March 14,
2008, from Kaiser Family Foundation:
http://www.kff.org/rxdrugs/upload/3057_06.pdf

14 Maruschk, L. M. (2007, September). HIV in Prisons, 2005.
Retrieved April 9, 2008, from Bureau of Justice Statistics:
http://www.ojp.usdoj.gov/bjs/abstract/hivpos.htm

1sHow Changes in Medical Technology Affect Health Care Costs.
(2007, March). Retrieved March 14, 2008, from Kaiser Family
Foundation:

http://www .k ff.org/insurance/snapshot/chcm0308070th.cfm

11

1sMetzner, Jeffrey L., et al., Treatment in Jails and Prisons, in Treat-
ment of Offenders With Mental Disorders 211 (Robert M. Wittstein
ed., 1998); American Psychiatric Association, Psychiatric Services
in Jails and Prisons XIX (2d ed. 2000)

17James and Glaze, (2006, 1) Bureau of Justice Statistics. Mental
Health Problems of Prison and Jail Inmates.

1sWarren, J. et al. (2008). One in 100: Behind Bars in America
2008. Retrieved March 20, 2008, from The PEW Center On The
States: http://www.pewcenteronthestates.org/uploadedFiles/One in
100.pdf

1w Trends In Inpatient Utilization in Community Hospitals, 1981-
2005. (2005). Retrieved March 14, 2008, from American Hospital
Association:
http://www.aha.org/aha/trendwatch/2007/cb2007chapter3.pdf

20Borger, C., Clemens, K., Heffler, S., Keehan, S., Smith, S., &
Truffer, C. (2005, February 23). U.S. Health Spending Projections
for 2004-2014. Retrieved January 29, 2008, from Health Affairs:
http://www.content.healthaffairs.org/cgi/content/full/hIthaff.w5.74/
DC1

21 Snapshot: Health Care Costs 101. (2007). Retrieved January 16,
2008, from California HealthCare Foundation:
http://www.chcf.org/documents/insurance/HealthCareCosts07.pdf

22 Institute of Medicine, Committee on Quality of Health Care in
America, Crossing the Quality Chasm: A New Health System for
the 21st Century (Washington DC): National Academies Press,
2001) 27.

23 Kessler, D. P. (2006, April 25). The Determinants of the Cost of
Medical Liability Insurance. Retrieved March 14, 2008, from
Physician Insurers Association of America:
http://www.piaa.us/pdf_files/press_releases/Kessler_Malpins_Repor
t.pdf

22Joseph B. Treaster, Doctors Face a Big Jump in Insurance, New
York Times on the Web 22 Mar 2002, 22 Mar 2002
<http://www.nytimes.com/2002/03/22/nyregion/22INSU.html>.

25 Joseph B. Treaster, New Jersey Insurer is Leaving Many Doctors
Scrambling, New York Times 10 May 2002, late ed.: B5.

26 Stable Losses/Unstable Rates 2004. (2004). Retrieved March 14,
2008, from Center for Justice and Democracy:
http://www.centerjd.org/air/stablelosses2004.com





