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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 391 Expert Testimony
SPONSOR(S): Metz; Weinstein
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 822

REFERENCE

1) Civil Justice Subcommittee

2) Judiciary Committee

ACTION ANALYST

woodburrd

STAFF DIRECTOR or
BUDGET/POLICY CHIEF

SUMMARY ANALYSIS

An expert witness is a person who has developed skill or knowledge in a particular subject, so that he or
she may form an opinion that will assist the fact-finder. In evaluating whether testimony of a particular
expert witness will be admitted in a Florida court, the court looks at whether or not the underlying basic
principles of evidence are generally accepted within the scientific community. The standard is known as the
Frye standard.

This bill rejects the Frye standard and provides a three-part test to determine whether or not expert
testimony will be admitted in a particular case. This bill adopts a standard commonly referred to as the
Daubert standard.

This bill does not appear to have a fiscal impact on state or local government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Expert Witness

An expert witness is a person, who, through education or experience, has developed skill or knowledge
in a particular subject, so that he or she may form an opinion that will assist the fact-finder. 1 Previously,
both Federal and Florida courts used the standard established in Frye v. United States2 to determine
whether or not scientific and expert testimony could be admitted into evidence. In Frye, the court
established a test regarding admitting expert testimony of new or novel theories. The court held that "in
order to introduce expert testimony deduced from a scientific principle or discovery, the principle or
discovery must be sufficiently established to have gained general acceptance in the particular field in
which it belongs.,,3 Under the Frye standard, a judge must determine that the basic underlying
principles of scientific evidence have been tested and accepted by the scientific community.

The Federal Rules of Evidence were formally promulgated in 1975. Federal courts still continued to use
the Frye standard until 1993, though, when the United States Supreme Court held in Daubert4 that the
Frye standard had been superseded by the Federal Rules of Evidence which provides in relevant part
that:

If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert
by knOWledge, skill, experience, training, or education, may testify thereto in the form of
an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods, and (3) the witness has '
applied the principles and methods reliably to the facts of the case.5

The Florida Evidence Code was established in 1979 and was patterned after the Federal Rules of
Evidence. Section 90.102, F.S., prOVides that the Florida Evidence Code replaces and supersedes
existing statutory or common law in conflict with its provisions. Section 90.702, F.S., relates to the
admissibility of expert witness testimony and provides that:

If scientific, technical, or other specialized knowledge will assist the trier of fact in
understanding the evidence or in determining a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education may testify about it in the
form of an opinion; however, the opinion is admissible only if it can be applied to
evidence at trial.6

Florida courts still use the Frye standard, however, for expert testimony.? The Florida Supreme court
held in Brim v. State that "despite the federal adoption of a more lenient standard in Daubert... we have
maintained the higher standard of reliability as dictated by Frye. ,,8

In November 2007, the Florida Supreme Court decided Marsh v. Valyou. 9 In the case, the court
addressed a conflict between the 1st and the 5th Florida District Courts of Appeal regarding expert

1 Bryan A. Gamer, Black's Law Dictionary, 9th Edition (West Publishing Co. 2009), "expert."
2 Frye v. United States, 293 F. 1013 (D.C.Cir.1923).
3 Id
4 Daubertv. Merrell Dow Pharmaceuticals, 509 US. 579 (1993).
5 Rule 702, Federal Rules of Evidence.
6 Section 90.702, F.S.
7 Flanagan v. State, 625 So. 2d 827 (Fla. 1993); Hadden v, State, 690 So. 2d 573 (Fla. 1997).
8 Brim v. State, 695 So. 2d 268, 271 (Fla. 1997).
9 Marsh v. Valyou, 977 So.2d 543 (Fla. 2007).
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testimony on fibromyalgia. 10 The court held that the testimony should have come in under pure opinion
testimony11 and in the alternative should have also come in under Frye. In the concurring opinion,
Justice Anstead questioned why Florida still uses the Frye standard, stating that "we have never
explained how Frye has survived the adoption of the rules of evidence.,,12 Both the concurring and
dissenting opinions concluded that Frye was superseded by the adoption of Florida's Evidence Code.

Effect of the Bill

This bill provides a standard regarding witness testimony that is more closely related to Daubert and
the Federal Code of Evidence than Frye. This bill provides a three-part test to be used in determining
whether or not an expert may testify. The test provides that an expert may testify in the particular field
in which he or she is qualified in the form of an opinion or otherwise if:

• The testimony is based on sufficient facts or data,
• The testimony is the product of reliable principles and methods, and
• The witness has applied the principles and methods reliably to the facts.

The bill requires the courts of this state to interpret and apply the requirements of subsection (1) and
s. 90.704, F.S., in accordance with Daubert v. Merrel Dow Pharmaceuticals, Inc., and subsequent U.S.
Supreme Court cases that reaffirm witness testimony under the Daubert standard. The bill also
provides that Frye v. United States and subsequent Florida decisions applying and implementing Frye
no longer apply to subsection (1) or s. 90.704, F.S.

B. SECTION DIRECTORY:

Section 1 amends s. 90.702, FS., regarding testimony by experts,

Section 2 amends s. 90.704, F.S., regarding the basis of opinion testimony by experts.

Section 3 provides an effective date of July 1,2011.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

10 Fibromyalgia is a chronic condition characterized by widespread pain in the muscles, ligaments and tendons, as well as fatigue and
multiple tender points. See http://www.mayoclinic.com/healthifibromyalgia/DS00079 (last visited March 2,2011).
II Pure opinion testimony is based on the expert's personal experience and training and does not have to meet the
Frye standard. See Flanagan, 625 So. 2d at 828.
12 Marsh at 551.
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, . C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a
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FLORIDA

HB 391

H 0 USE o F REPRESENTATIVES

2011

1 A bill to be entitled

2 An act relating to expert testimony; amending s. 90.702,

3 F.S.; providing that a witness qualified as an expert may

4 testify as to the facts at issue in a case under certain

5 circumstances; requiring the courts of this state to

6 interpret and apply the specified provisions relating to

7 expert testimony in conformity with specified United

8 States Supreme Court decisions; amending s. 90.704,F.S.;

9 prohibiting disclosure of facts or data that are otherwise

10 inadmissible by an expert absent a finding that their

11 probative value in assisting the jury to evaluate the

12 expert's opinion substantially outweighs their prejudicial

13 effect; providing an effective date.

14

15 Be It Enacted by the Legislature of the State of Florida:

16

17 Section 1. Section 90.702, Florida Statutes, is amended to

18 read:

19 90.702 Testimony by experts.-

20 l!l If scientific, technical, or other specialized

21 knowledge will assist the trier of fact in understanding the

22 evidence or in determining a fact in issue, a witness qualified

23 as an expert by knowledge, skill, experience, training, or

24 education may testify about it in the form of an opinion or

25 otherwise if:

26 (a) The testimony is based upon sufficient facts or data;

27 (b) The testimony is the product of reliable principles

28 and methods; and
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29 (c) The witness has applied the principles and methods

30 reliably to the facts of the case; hmi'e"Jer, the opinion is

31 admissible only if it can be applied to evidence at trial.

32 (2) The courts of this state shall interpret and apply the

33 requirements of subsection (1) and s. 90.704 in accordance with

34 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579

35 (1993); General Electric Co. v. Joiner, 522 U.S. 136 (1997);

36 Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999); and

37 Weisgram v. Marley Co., 528 U.S. 440 (2000). Frye v. United

38 States, 293 F. 1013 (D.C. Cir. 1923) and subsequent Florida

39 decisions applying or implementing Frye shall no longer apply to

40 subsection (1) or s. 90.704.

41 Section 2. Section 90.704, Florida Statutes, is amended to

42 read:

43 90.704 Basis of opinion testimony by experts.-The facts or

44 data upon which an expert bases an opinion or inference may be

45 those perceived by, or made known to, the expert at or before

46 the trial. If the facts or data are of a type reasonably relied

47 upon by experts in the subject to support the opinion expressed,

48 the facts or data need not be admissible in evidence. Facts or

49 data that are otherwise inadmissible shall not be disclosed to

50 the jury by the proponent of the opinion or inference unless the

51 court determines that their probative value in assisting the

52 jury to evaluate the expert's opinion substantially outweighs

53 their prejudicial effect.

54 Section 3. This act shall take effect July 1, 2011.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 405 Employment Liability for Persons with Disabilities
SPONSOR(S}: Baxley; Gaetz
TIED BILLS: None IDEN./SIM. BILLS: SB 926

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee

2) Health & Human Services Access
Subcommittee

3) Judiciary Committee

woodbur6\J\J Bond \~.Jrn./__

SUMMARY ANALYSIS

Supported employment services are offered to help an individual with a developmental disability gain or
maintain employment. The bill provides that an employer who employs a person with a developmental
disability who received supported employment services is not liable for a negligent or intentional act or
omission of the employee provided that the employer did not have actual notice of an act or omission
creating an unsafe condition in the workplace.

The bill also provides that a not-for-profit supported employment service that has provided employment
services to a person with a developmental disability is not liable for the actions or conduct of that person as
an employee.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Developmental Disability

"Developmental Disability" is a term that is defined in s. 393.063, F.S., as:

A disorder or syndrome that is attributable to retardation, cerebral palsy, autism, spina
bifida, or Prader-Willi syndrome; that manifests before the age of 18; and that constitutes
a substantial handicap that can reasonably be expected to continue indefinitely.

The Agency for Persons with Disabilities (APD)1 has been specifically tasked with serving the needs of
Floridians with developmental disabilities. The agency works in partnership with local communities and
private providers to assist people who have developmental disabilities and their families. The agency
also provides assistance in identifying the needs of people with developmental disabilities.

Supported Employment Services

Supported employment services are services offered to help an individual gain or maintain
employment. Generally, services involve job coaching, intensive job training, and follow-up services.
The federal Department of Education State Supported Employments Services Program defines
"supported employment services" as on-going support services provided by the designated state unit to
achieve job stabilization.2

The Division of Vocational Rehabilitation (DVR) specifically defines "supported employment services" •
as "ongoing support services and other appropriate services needed to suppo.rt and maintain a person
who has a severe disability in supported employment."~The service provided is based upon the needs
of the eligible individual as specified in the person's individualized written rehabilitation program.
Generally, supported employment services are provided in such a way as to assist eligible individuals
in entering or maintaining integrated, competitive employment.4

Both DVR and APD provide supported employment services. They also connect individuals with
private organizations that supply such services. There are several entities in Florida dedicated to such
services. However, these entities do not share information about their customers with the employers
that employ their customers as supported employment. This is due to various reasons, including
confidentiality concerns and contract agreements between the employer and the organization.

Employer Liability, In General

Under common law principles, an employer is liable for an act of its employee that causes injury to
another person if the wrongful act was done while the employee was acting within the apparent scope

1 For more information see http://apd.myflorida.coml(last visited March 3,2011).
234 C.F.R. s. 363.6(c)(2)(iii). "What is the State Supported Employment Services Program? Under the State Supported Employment
Services Program, the Secretary [of Education] provides grants to assist States in developing and implementing collaborative
programs with appropriate entities to provide programs of supported employment services for individuals with the most severe
disabilities who require supported employment services to enter or retain competitive employment. (Authority: 29 U.S.C. 795j)." 34
C.F.R. s. 363.1. See also, Supported Employment State Grants, at http://www.ed.gov/programs/rsasupemp/index.html (last visited
3/11/2009).
3 For DVR: "Supported employment" means competitive work in integrated working settings for persons who have severe disabilities
and for whom competitive employment has not traditionally occurred or for whom competitive employment has been interrupted or is
intermittent as a result of a severe disability. Persons who have severe disabilities requiring supported employment need intensive
supported employment services or extended services in order to perform such work. Section 413.20(22), F.S. For APD: "Supported
employment" means employment located or provided in an integrated work setting, with earnings paid on a commensurate wage basis,
and for which continued support is needed for job maintenance. Section 393.063(37), F.S.
4 Section 413.20(27), F.S.
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of employment and serving the interests of his or her employer. An employee is not acting within the
scope of his or her employment, and thereby the employer is not liable, if the employee is acting to
accomplish his or her own purposes and not to serve the interests of the employer.5 The test for
determining if the conduct complained of occurred within the scope of employment is:

• Whether the employee was performing the kind of conduct he was employed to perform;
• The conduct occurred within the time and space limits of the employment; and
• The conduct was activated at least in part by a purpose to serve the employer. 6

An employer may be held liable for an intentional act of an employee when that act is committed within
the real or apparent scope of the employer's business? An employer may be held liable for a negligent
act of an employee committed within the scope of his or her employment even if the employer is
without fault. 8 An employer is liable for an employee's acts, intentional or negligent, if the employer had
control over the employee at the time of the acts. "Absent control, there is no vicarious liability for the
act of another, even for an employee. Florida courts do not use the label 'employer' to impose strict
liability under a theory of respondent superior9 but instead look to the employer's control or right of
control over the employee at the time of the negligent act.,,10 Employer fault is not an element of
vicarious liability claims. 11

Employers may also be liable for the negligent hiring of an employee. Negligent hiring is defined as "an
employer's lack of care in selecting an employee who the employer knew or should have known was
unfit for the position, thereby creating an unreasonable risk that another person would be harmed.,,12 An
action for negligent hiring is based on the direct negligence of the employer. However, in order to be
liable for an employee's act based upon a theory of negligent hiring, the plaintiff must show that the
employee committed a wrongful act that caused the injury. "The reason that negligent hiring is not a
form of vicarious liability is that unlike vicarious liability, which requires that the negligent act of the
employee be committed within the ,course and scope of the employment, negligent hiring may
encompass liability for negligent acts that are outside the scope of the employment.,,13 In Williams v.
Feather Sound, Inc., the Florida 2nd District Court of Appeal, in a case regarding negligent hiring,
discussed the responsibility of the employer to be aware of an employee's propensity to commit an act
at issue:

Many of these cases involve situations in which the employer was aware of the
employee's propensity for violence prior to the time that he committed the tortious
assault. The more difficult question, which this case presents, is what, if any,
responsibility does the employer have to try to learn pertinent facts concerning his
employee's character. Some courts hold the employer chargeable with the knowledge
that he could have obtained upon reasonable investigation, while others seem to hold
that an employer is only responsible for his actual prior knowledge of the employee's

5 Gowan v. Bay Count, 744 So.2d 1136, 1138 (Fla. 1st DCA 1999).
6 Id
7 Garey v. Broward Process Servers, Inc. 583 So.2d 714, 716 (Fla. 4th DCA 1991). The term "intentional" means done with the aim
of carrying out the act. Black's Law Dictionary (9th ed. 2010), intentional.
8 "This is based on the long-recognized public policy that victims injured by the negligence ofemployees acting within the scope of
their employment should be compensated even though it means placing vicarious liability on an innocent employer." Makris v.
Williams. 426 So.2d 1186, 1189 (Fla. 4th DCA 1983). The term "negligent" is characterized by a person's failure to exercise the
degree of care that someone of ordinary prudence would have exercised in the same circumstance. Black's Law Dictionary (9th ed.
2010), negligent. A negligent act is one that creates an unreasonable risk of harm to another. Black's Law Dictionary (9th ed. 2010),
act.
9 Respondeat superior" means the doctrine holding an employer or principal liable for the employee's or agent's wrongful acts
committed within the scope of the employment or agency. Black's Law Dictionary (9th ed. 2010), respondeat superior.
10 Vasquez v. United Enterprises ofSouthwest Florida, Inc. 811 So.2d 759, 761 (Fla. 3rd DCA 2002).
11 Makris v. Williams. 426 So.2d 1186, 1189 (Fla. 4th DCA 1983).
12 Black's Law Dictionary (9th ed. 2010), negligent hiring.
13 Anderson Trucking Service, Inc. v. Gibson. 884 So.2d 1046, 1052 (Fla. 5th DCA 2004).
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propensity for violence. The latter view appears to put a premium upon failing to make
any inquiry whatsoever. 14

Section 768.096, F.S., provides an employer presumption against negligent hiring, "if, before hiring the
employee, the employer conducted a background investigation of the prospective employee and the
investigation did not reveal any information that reasonably demonstrated the unsuitability of the
prospective employee for the particular work to be performed or for the employment in general.,,15

Effect of the Bill

The bill creates s. 768.0965, F.S., entitled "Employees with Disabilities Opportunity Act," to provide that
an employer is not liable, under certain conditions, for negligent or intentional acts or omissions by an
employee with a developmental disability, as defined in s. 393.063, F.S. The employer is not liable if:

• The employee has received supported employment services through a public or private not-for­
profit provider; and

• The employer does not have actual notice of an action or omission of the employee which
creates an unsafe condition in the workplace.

The bill also provides that a not-for-profit supported employment services provider who provides
supported employment services to an individual with a developmental disability is not liable for the
actions or conduct of that individual that occurs within the scope of such individual's employment.

B. SECTION DIRECTORY:

Section 1 provides a short title.

Section 2 creates s. 768.0965, F.S. regarding employer and not-for-profit supported employment
service provider liability.

Section 3 provides an effective date of July 1, 2011.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

14 Williams v. Feather Sound, Inc., 386 So.2d 1238, 1239 - 1240 (Fla. 2nd DCA 1980).
15 Section 768.096, F.S., defines what a background investigation must include, like contacting references, interviewing the employee,
and obtaining a criminal background check from the Florida Department ofLaw Enforcement. However, the election by an employer
not to conduct the investigation is not a presumption that the employer failed to use reasonable care in hiring an employee.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

It is unclear whether this bill applies to causes of action that occur on or after the effective date, or
whether the bill applies to all causes of action pending or possible on the effective date.

I

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a
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H 0 USE o F REPRESENTATIVES

2011

1 A bill to be entitled

2 An act relating to employment liability for persons with

3 disabilities; providing a short title; creating s.

4 768.0965, F.S.; limiting the liability of employers of

5 persons with developmental disabilities for acts or

6 omissions of such employees in certain circumstances;

7 providing that a not-for-profit supported employment

8 service provider who has provided supported employment

9 services to an individual with a developmental disability

10 is not liable for the actions or conduct of that

11 individual occurring within the scope of his or her

12 employment; providing an effective date.

13

14 Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. This act may be cited as the "Employees with

17 Disabilities Opportunity Act."

18 Section 2. Section 768.0965, Florida Statutes, is created

19 to read:

20 768.0965 Limitation of employment liability for persons

21 with disabilities.-

22 (1) An employer employing a person with a developmental

23 disability as defined in s. 393.063 is not liable for the acts

24 or omissions, negligent or intentional, of the employee, if:

25 (a) The employee has received supported employment

26 services through a public or private not-for-profit provider;

27 and
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28 (b) The employer does not have actual notice of actions or

29 omissions of the employee which create unsafe conditions in the

30 workplace.

31 (2) A not-for-profit supported employment service provider

32 who has provided supported employment services to an individual

33 with a developmental disability as defined in s. 393.063 is not

34 liable for the actions or conduct of the individual occurring

35 within the scope of such individual's employment.

36 Section 3. This act shall take effect July 1, 2011.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: H8 459 Self-Service Storage Space
SPONSOR(S): Caldwell
TIED BILLS: None IDEN.JSIM. BILLS: S8 1772

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee

2) Judiciary Committee

Billmeier .JJ;J5 Bond

SUMMARY ANALYSIS

The Self-storage Facility Act allows an owner to sell personal property in a storage facility if the tenant fails
to pay rent for the storage facility. The owner is required to give notice of the intent to sell the property to
the tenant before selling the property and is required to give notice to the tenant if the sale of the property
results in more money than is necessary to pay the rent due. Notices must be delivered to the tenant or
mailed by certified mail. The bill removes the requirement to use certified mail and allows notices to be
provided to the tenant by first-class mail.

If a tenant does not respond to the notice of deliquency, the owner may sell the contents at a public
auction. Current law requires publication of a notice of the sale. This bill removes the publication
requirement.

This bill also provides that parties to a self-service storage contract may limit remedies for violations of the
Self-storage Facility Act.

This bill does not appear to have a fiscal impact on state or local governments. The bill appears to have
private party fiscal effects.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background - Notice Requirements

Sections 83.801- 83.809, F.S., are Florida's "Self-storage Facility Act" (the "Act"). The Act provides
remedies for the owners of self-storage facilities1 or self-contained storage units2 in the event that
tenants do not pay rent. The Act gives the owner the ability to deny a tenant's access to his or her
property if the tenant is more than five days delinquent in paying rent.3 The Act provides that the owner
of a self-storage facility or self-contained storage unit has a lien upon all personal property located at a
self-service storage facility or in a self-contained storage unit for rent, labor charges, or other charges in
relation to the personal property and for expenses necessary to preserve or dispose of the property.4

The owner's lien is enforced as follows:

• The tenant is notified by written notice5 delivered in person or by certified mail to the tenant's
last known address and conspicuously posted at the self-service storage facility or on the self­
contained storage unit. If mailed, the notice given is presumed delivered when it is deposited
with the United States Postal Service and properly addressed with postage prepaid;

• After the expiration of the time given in the notice, an advertisement of the sale must be
published once a week for 2 consecutive weeks in a newspaper of general circulation in the
area where the self-service storage facility or self-contained storage unit is located. If there is
no newspaper of general circulation in the area where the self-service storage facility or self­
contained storage unit is located, the advertisement must be posted at least 10 days before the
sale in at least three conspicuous places in the neighborhood where the self-service storage
facility or self-contained storage unit is located.6

In the event of a sale, the owner may satisfy the lien from the proceeds of the sale? The balance, if
any, is held by the owner for/delivery on demand to the tenant.s A notice of any balance must be
delivered by the owner to the tenant in person or by certified mail.9 The balance is considered
abandoned if the tenant does not claim it within two years.10

Current law also requires the owner to hold the sale proceeds for holders of liens against the property
whose liens have priority over the owner's lien. The owner must provide notice of the amount of sale
proceeds to such lienholders by either personal delivery or certified mail.11

Current law requires that notices required by s. 83.806, F.S., be sent by certified mail. Certified mail is
described by the U.S. Postal Service as follows:

!"Self-service storage facility" is defmed by s. 83.803(1), F.S.
2 "Self-contained storage unit" is defined by s. 83.803(2), F.S.
3 See s. 83.8055, F.S.
4 See s. 83.805, F.S.
5 The notice must contain a statement showing the amount due, the date it became due, a description ofthe property, a demand for
payment within 14 days, and a conspicuous statement that, unless the claim is paid within the time stated in the notice, the personal
property will be advertised for sale or other disposition and will be sold or otherwise disposed of at a specified time and place.
6 See s. 83.806, F.S.
7 See s. 83.806(8), F.S.
8 See s. 83.806(8), F.S.
9 See s. 83.806(8), F.S.
10 See s. 83.806(8), F.S.
11 See s. 83.806(8), F.S.
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With Certified Mail you can be sure your article arrived at its destination with access to
online delivery information. When you use Certified Mail, you receive a receipt stamped
with the date of mailing. A unique article number allows you to verify delivery online. As
an additional security feature, the recipient's signature is obtained at the time of delivery
and a record is maintained by the Post Office.12

Currently, the USPS charges $2.80 for certified mail service in addition to applicable postage for the
piece. 13

Effect of the Bill - Notice Requirements

This bill provides that all notices required by s. 83.806, F.S., must either be delivered to the tenant or
lienholder or mailed by first-class mail, rather than certified mail.

This bill removes the requirement that an owner advertise the sale of a tenant's property in a
newspaper of general circulation in the area in advance of the sale. It also removes the requirement
that the owner advertise the sale of a tenant's property by posting in the neighborhood if there is no
newspaper in the area.

Background - Limitations on Liability

In Muns v. Shurgard Income Properties Fund 16-Ltd. Partnership, 682 So. 2d 166 (Fla. 4th DCA
1996), the court considered whether a contract limiting the liability for wrongful foreclosure on the
contents of a storage unit was allowed under Florida law. In Muns, a tenant claimed to have placed at
least $50,000 worth of goods in a self-storage facility but signed a lease that contained an exculpatory
provision limiting damages for wrongful foreclosure for nonpayment of rent to $250.14 When the rent
became delinquent by $16, the owner sold the ,property for a "pittance" but did not comply with the
notice requirements of s. 83.806, F.S., so the tenant did not have notice of the sale.15 The trial court
dismissed Muns's claims and the appellate court affirmed. The court did not address arguments that
the exculpatory clause was unconscionable16 and held, in a subsequent case, that the a tenant has no
private cause of action if an owner fails to comply with s. 83.806, F.S.17

Effect of the Bill - Limitations on Liability

This bill provides that the parties to a self-storage lease may create limitations on liability by contract.
This would have the effect of codifying the result in Muns and allowing parties to provide for contract
remedies in the event of a violation of s. 83.806, F.S.

B. SECTION DIRECTORY:

Section 1 amends s. 83.806, F.S., relating to enforcement of liens.

Section 2 amends s. 83.808, F.S., relating to contractual liens.

Section 3 provides an effective date of July 1, 2011.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

12 See http://www.usps.com/send/waystosendmaiVextraservices/certifiedmailservice.htm (accessed March 10,2011).
13 See http://www.usps.com/prices/extra-services-prices.htm (accessed March 10,2011).
14 See Muns, 682 So. 2d at 167.
15 Muns, 682 So. 2d at 167.
16 Muns, 682 So. 2d at 167 (declining to address arguments that exculpatory clause was unconscionable because the issue was not
properly before the court).
17 See Shurgard Income Properties Fund I6-Ltd Partnership v. Muns, 761 So. 2d 340 (Fla. 4th DCA 1999).
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1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Owners of self-service storage facilities and self-contained storage units will save the cost of certified
mail service related to notices required by s. 83.806, ES.

Owners of self-service storage facilities and self-contained storage units will also save the cost of legal
advertisements of sales which will result in a corresponding loss of revenue by publishers of legal
advertisements.

D. FISCAL COMMENTS:

None.

III. COMMENTS .

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a
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FLORIDA

HB459

H 0 USE o F REPRESENTATIVES

2011

1 A bill to be entitled

2 An act relating to self-service storage space; amending s.

3 83.806, F.S.; revising notice requirements relating to the

4 enforcement of liens; amending s. 83.808, F.S.; specifying

5 nonapplication of certain provisions to limitations on

6 liability; providing an effective date.

7

8 Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Subsection (1) and subsections (4) through (8)

11 of section 83.806, Florida Statutes, are amended to read:

12 83.806 Enforcement of lien.-An owner's lien as provided in

13 s. 83.805 may be satisfied as follows:

14 (1) The tenant shall be notified by written notice

15 delivered in person or by first-class certified mail to the

16 tenant's last known address and conspicuously posted at the

17 self-service storage facility or on the self-contained storage

18 unit.

19 (4) After the expiration of the time given in the notice,

20 an advertisement of the sale or other disposition shall be

21 published once a Heek for 2 conseoutive Heeks in a nmwpaper of

22 general circulation in the area \lhere the self service storage

23 facility or self contained storage unit is located. Inasmuch as

24 any sale may involve property of more than one tenant, a single

25 advertisement may be used to dispose of property at anyone

26 sale.

27 (a) The advertisement shall include:

28 1. A brief. and general description of Hhat is believed to
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29 oonstitute the personal property oontained in the storage unit,

30 as provided in paragraph (2) (b) .

31 2. The address of the self servioe storage faoility or the

32 address \lhere the self contained storage unit is looated and the

33 name of the tenant.

34 3. The time, place, and manner of the salo or other

35 disposition. The sale or other disposition shall take plaoe not

36 sooner than 15 days after the first publication.

37 (b) If there is no nmmpaper of general oiroulation in the

38 area \lhere the self service storage faoility or self contained

39 storage unit is located, the advertisement shall be posted at

40 least 10 days before the date of the sale or other disposition

41 in not fmlOr than three oonspiouous plaoes in the neighborhood

42 \lhere the self servioe storage faoility or self contained

43 storage unit is looated.

44 (4)~ Any sale or other disposition of the personal

45 property shall conform to the terms of the notification as

46 provided for in this section and shall be conducted in a

47 commercially reasonable manner, as that term is used in s.

48 679.610.

49 ~~ Before any sale or other disposition of personal

50 property pursuant to this section, the tenant may pay the amount

51 necessary to satisfy the lien and the reasonable expenses

52 incurred under this section and thereby redeem the personal

53 property. Upon receipt of such payment, the owner shall return

54 the property to the tenant and thereafter shall have no

55 liability to any person with respect to such personal property.

56 If the tenant fails to redeem the personal property or satisfy
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57 the lien, including reasonable expenses, he or she will be

58 deemed to have unjustifiably abandoned the self-service storage

59 facility or self-contained storage unit, and the owner may

60 resume possession of the premises for himself or herself.

61 l§l~ A purchaser in good faith of the personal property

62 sold to satisfy a lien provided for in s. 83.805 takes the

63 property free of any claims, except those interests provided for

64 in s. 83.808, despite noncompliance by the owner with the

65 requirements of this section.

66 12l~ In the event of a sale under this section, the

67 owner may satisfy his or her lien from the proceeds of the sale,

68 provided the owner's lien has priority over all other liens in

69 the personal property. The lien rights of secured lienholders

70 are automatically transferred to the remaining proceeds of the

71 sale. The balance, if any, shall be held by the owner for

72 delivery on demand to the tenant. A notice of any balance shall

73 be delivered by the owner to the tenant in person or by first­

74 class certified mail to the last known address of the tenant. If

75 the tenant does not claim the balance of the proceeds within 2

76 years of the date of sale, the proceeds shall be deemed

77 abandoned, and the owner shall have no further obligation with

78 regard to the payment of the balance. In the event that the

79 owner's lien does not have priority over all other liens, the

80 sale proceeds shall be held for the benefit of the holders of

81 those liens having priority. A notice of the amount of the sale

82 proceeds shall be delivered by the owner to the tenant or

83 secured lienholders in person or by first-class certified mail

84 to their last known addresses. If the tenant or the secured
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85 lienholders do not claim the sale proceeds within 2 years of the

86 date of sale, the proceeds shall be deemed abandoned, and the

87 owner shall have no further obligation with regard to the

88 payment of the proceeds.

89 Section 2. Section 83.808, Florida Statutes, is amended to

90 read:

91 83.808 Contractual liens.-This part does not impair or

92 affect Nothing in ss. g3.g01 g3.g09 shall be construed as in any

93 manner impairing or affecting the right of parties to create

94 liens and limitations on liability by special contract or

95 agreement or nor shall it in any manner impair or affect any

96 other lien arising at common law, in equity, or by any statute

97 of this state or any other lien not provided for in s. 83.805.

98 Section 3. This act shall take effect July 1, 2011.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 459 (2011)

Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee

2 Representative(s) Caldwell offered the following:

3

4 Amendment (with title amendment)

5 Remove everything after the enacting clause and insert:

6 Section 1. Subsection (6) of section 83.803, Florida

7 Statutes, is amended to read:

8 83.803 Definitions.-As used in ss. 83.801-83.809:

9 (6) "Last known address" means the street .:E-ft.a..:E. address..L

10 post office box, or electronic mail address provided by the

11 tenant in the latest rental agreement or in a subsequent written

12 change-of-address notice provided the address provided by the

13 tenant by hand delivery, first-class mail, or electronic

14 certified mail in a subsequent 'ii'Titten notice of a change of

15 address.

16 Section 2. Section 83.806, Florida Statutes, is amended to

17 read:

18 83.806 Enforcement of lien.-An owner's lien as provided in

19 s. 83.805 may be satisfied as follows:

Page 1 of 6
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 459 (2011)
,

Amendment No. 1
20 (1) The tenant shall be notified by written notice

21 delivered in person or by first-class certified mail, along with

22 a certificate of mailing, to the tenant's last known address and

23 conspicuously posted at the self-service storage facility or on

24 the self-contained storage unit.

25

26

(2) The notice shall include:

(a) An itemized statement of the owner's claim, showing

27 the sum due at the time of the notice and the date when the sum

28 became due.

29 (b) The same description, or a reasonably similar

30 description, of the personal property as provided in the rental

31 agreement.

32 (c) A demand for payment within a specified time not less

33 than 14 days after delivery of the notice.

34 (d) A conspicuous statement that, unless the claim is paid

35 within the time stated in the notice, the personal property will

36 be advertised for sale or other disposition and will be sold or

37 otherwise disposed of at a specified time and place.

38 (e) The name, street address, and telephone number of the

39 owner whom the tenant may contact to respond to the notice.

40 (3) Any notice given pursuant to this section shall be

41 presumed delivered when it is deposited with the United States

42 Postal Service, registered, and properly addressed with postage

43 prepaid.

44 (4) After the mcpiration of the time given in the notice,

45 an advertisement of the sale or other disposition shall be

46 published once a lwek for 2 consecutive lweks in a nmmpaper of

47 general circulation in the area where the self service storage
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 459 (2011)

Amendment No. 1
48 facility or self contained storage unit is located. Inasmuch as

49 any sale may involve property of more than one tenant, a single

50 advertisement may be used to dispose of property at anyone

51 sale.

52

53

(a) The advertisement shall include:

1. A brief and general description of what is believed to

54 constitute the personal property contained in the storage unit,

55 as provided in paragraph (2) (b) .

56 2. The address of the self service storage facility or the

57 address where the self contained storage unit is located and the

58 name of the tenant.

59 3. The time, place, and manner of the sale or other

60 disposition. The sale or other disposition shall take place not

61 sooner than 15 days after the first publication.

62 (b) If there is no newspaper of general circulation in the

63 area \lhere the self service 'storage facility or self contained

64 storage unit is located, the advertisement shall be posted at

65 least 10 days before the date of the sale or other disposition

66 in not fmlOr than three conspicuous places in the neighborhood

67 \Jhere the self service storage facility or self contained

68 storage unit is located.

69 lil~ Any sale or other disposition of the personal

70 property shall conform to the terms of the notification as

71 provided for in this section and shall be conducted in a

72 commercially reasonable manner, as that term is used in s.

73 679.610.

74 (5)+6+ Before any sale or other disposition of personal

75 property pursuant to this section, the tenant may pay the amount
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 459 (2011)

Amendment No. 1
76 necessary to satisfy the lien and the reasonable expenses

77 incurred under this section and thereby redeem the personal

78 property. Upon receipt of such payment, the owner shall return

79 the property to the tenant and thereafter shall have no

80 liability to any person with respect to such personal property.

81 If the tenant fails to redeem the personal property or satisfy

82 the lien, including reasonable expenses, he or she will be

83 deemed to have unjustifiably abandoned the self-service storage

84 facility or self-contained storage unit, and the owner may

85 resume possession of the premises for himself or herself.

86 (6)+++ A purchaser in good faith of the personal property

87 sold to satisfy a lien provided for in s. 83.805 takes the

88 property free of any claims, except those interests provided for

89 in s. 83.808, despite noncompliance by the owner with the

90 requirements of this section.

91 (7)~ In the event of a sale under this section, the

92 owner may satisfy his or her lien from the proceeds of the sale,

93 provided the owner's lien has priority over all other liens in

94 the personal property. The lien rights of secured lienholders

95 are automatically transferred to the remaining proceeds of the

96 sale. The balance, if any, shall be held by the owner for

97 delivery on demand to the tenant. A notice of any balance shall

98 be delivered by the owner to the tenant in person or by first­

99 class certified mail, along with a certificate of mailing, to

100 the last known address of the tenant. If the tenant does not

101 claim the balance of the proceeds within 2 years after ~ the

102 date of sale, the proceeds shall be deemed abandoned, and the

103 owner shall have no further obligation with regard to the
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 459 (2011)

Amendment No. 1
104 payment of the balance. In the event that the owner's lien does

105 not have priority over all other liens, the sale proceeds shall

106 be held for the benefit of the holders of those liens having

107 priority. A notice of the amount of the sale proceeds shall be

108 delivered by the owner to the tenant or secured lienholders in

109 person or by first-class certified mail, along with a

110 certificate of mailing, to their last known addresses. If the

111 tenant or the secured lienholders do not claim the sale proceeds

112 within 2 years after ~ the date of sale, the proceeds shall be

113 deemed abandoned, and the owner shall have no further obligation

114 with regard to the payment of the proceeds.

115 Section 3. Section 83.808, Florida Statutes, is amended to

116 read:

117 83.808 Contractual liens.-This part does not impair or

118 affect Nothing in SSe 83.801 83.809 shall be construed as in any

119 manner impairing or affecting the right of parties to create

120 liens or limitations on liability by special contract or

121 agreement or nor shall it in any manner impair or affect any

122 other lien arising at common law, in equity, or by any statute

123 of this state or any other lien not provided for in s. 83.805.

124 Section 4. This act shall take effect July 1, 2011.

125

126

127 -----------------------------------------------------

128 TIT LEA MEN D MEN T

129 Remove the entire title and insert:

130 An act relating to self-service storage facilities; amending s.

131 83.803, F.S.; redefining the term "last known address," to
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 459 (2011)

Amendment No. 1
132 conform to changes made by the act; amending s. 83.806, F.S.;

133 revising notice requirements related to enforcing an owner's

134 lien; allowing postal notice by first-class mail, along with a

135 certificate of mailing; allowing electronic mail notice;

136 deleting provisions relating to advertisement requirements;

137 amending s. 83.808, F.S.; clarifying provisions relating to the

138 right to create contractual liens or limitations on liability;

139 providing an effective date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 647 Protection of Volunteers
SPONSOR(S): McBurney
TIED BILLS: None IDEN./SIM. BILLS: 5B 930

REFERENCE ACTION ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee

2) Judiciary Committee

Billmeier t./(6 Bond

SUMMARY ANALYSIS

The Florida Volunteer Protection Act provides that any person who volunteers to perform any service for
any nonprofit organization without compensation is not ciVilly liable for any act or omission in certain
situations. It is unclear whether compensation from an outside source, such as from an employer who
might continue to pay an employee who does volunteer work for a nonprofit organization, affects liability
protection.

This bill provides that a person who volunteers for a nonprofit organization and is not paid by the nonprofit
organization, regardless of whether the person is receiving compensation from another source, has the
same protections as any other volunteer.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0647.CVJS.DOCX
DATE: 3/11/2011



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background - The Florida Volunteer Protection Act

Section 768.1355, F.S., is titled the Florida Volunteer Protection Act (the "Act"). The Act provides that
any person who volunteers to perform any service for any nonprofit organization1 without compensation
is considered an agent of the nonprofit organization when acting within the scope of any official duties.
The volunteer is not civilly liable for any act or omission which results in personal injury or property
damage if:

• The volunteer was acting in good faith within the scope of any offiCial duties;

• The volunteer was acting as an ordinary reasonably prudent person would have acted under the
same or similar circumstances; and

• The injury or damage was not caused by any wanton or willful misconduct of the volunteer in
the·performance of such duties.2

If a volunteer is determined to be not liable pursuant to the Act, the nonprofit organization for which the
volunteer was performing services when the damages were caused is liable for the damages to the
same extent as the nonprofit organization would have been liable if the liability limitation under the Act
had not been provided.3

The Act provides that "compensation" does not include a stipend as provided by the Domestic Service
Volunteer Act of 1973, as amended (Pub. L. No. 93-113), or other financial assistance, valued at less
than two-thirds of the federal hourly minimum wage standard, paid to a person who would otherwise be
financially unable to provide the volunteer service.4 The Act does not address situations where a
person is being paid by an outside entity but performing volunteer services for the nonprofit
organization without pay. .

A court has explained the purpose of the Act:

The legislature's clear intent is not to immunize volunteers from liability, but rather to shift
liability from the volunteer to the non-profit organization only where the volunteer is
exercising reasonable care and meets the other statutory criteria. See § 768.1355(2).
Equally, the legislature determined that non-profit organizations should not be the
guarantors of the conduct of their volunteers where the volunteer fails to exercise
reasonable care.5

Effect of the Bill

This bill amends the Act to provide that a person who volunteers for a nonprofit organization without
pay from the nonprofit organization, regardless of whether the person is receiving compensation from
another source, is an agent of the nonprofit organization while acting in the scope of the official duties
performed as a volunteer. This bill further provides that such person, and the entity that is paying the
person, has the same protections as any other volunteer under the Act.

IFor purposes of this act, the term "nonprofit organization" means any organization which is exempt from taxation pursuant to 26
U.S.C. s. 501, or any federal, state, or local governmental entity.
2 See s. 768.1355(1), F.S.
3 See s. 768.1355(2), F.S.
4 See s. 768. 1355(1)(b)2., F.S.
S Campbell v. Kessler, 848 So. 2d 369, 371 (Fla. 4th DCA 2003).
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Therefore, this bill provides that persons that provide volunteer services without receiving
compensation from any source are treated the same as persons who perform volunteer services for a
nonprofit organization but are being paid by another entity.

8. SECTION DIRECTORY:

Section 1 amends s. 768.1355, F.S., relating to the Florida Volunteer Protection Act.

Section 2 provides an effective date of July 1,2011.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

8. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

STORAGE NAME: h0647.CVJS.DOCX
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C. DRAFTING ISSUES OR OTHER COMMENTS:

The bill provides a July 1, 2011, effective date but does not specify whether the bill applies to causes of
action that were pending on that date or causes of action that accrue after that date. If a party were to
attempt to apply this case to pending litigation, a court would have to decide whether to apply the
change in law to the pending action. "Absent a clearly expressed legislative purpose to the contrary,
pending cases are only affected in relation to future proceedings from the point reached when the new
law becomes operative. ,,6

IV. AMENDMENTSI COMMITIEE SUBSTITUTE CHANGES

nfa

6 2 Sutherland Statutory Construction § 41:4
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2011

1 A bill to be entitled

2 An act relating to the protection of volunteers; amending

3 s. 768.1355, F.S.; clarifying that in order to fall under

4 the protection of the Florida Volunteer Protection Act, a

5 person performing a service for a nonprofit organization

6 may not receive compensation from the nonprofit

7 organization for that service, regardless of whether the

8 person is receiving compensation from another source;

9 providing immunity for the source of any other such

10 compensation; providing an effective date.

11

12 Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Subsection (1) of section 768.1355, Florida

15 Statutes, is amended to read:

16 768.1355 Florida Volunteer Protection Act.-

17 (1) Any person who volunteers to perform any service for

18 any nonprofit organization, including an officer or director of

19 such organization, without compensation from the nonprofit

20 organization, regardless of whether the person is receiving

21 compensation from another source, except reimbursement for

22 actual expenses, shall be considered an agent of such nonprofit

23 organization when acting within the scope of any official duties

24 performed under such volunteer services. Such person, and the

25 source of any such compensation, shall incur no civil liability

26 for any act or omission by such person which results in personal

27 injury or property damage if:

28 (a) Such person was acting in good faith within the scope
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29 of any official duties performed under such volunteer service

30 and such person was acting as an ordinary reasonably prudent

31 person would have acted under the same or similar circumstances;

32 and

33 (b) The injury or damage was not caused by any wanton or

34 willful misconduct on the part of such person in the performance

35 of such duties.

36 1. For purposes of this act, the term "nonprofit

37 organization" means any organization which is exempt from

38 taxation pursuant to 26 U.S.C. s. 501, or any federal, state, or

39 local governmental entity.

40 2. For purposes of this act, the term "compensation" does

41 not include a stipend as provided by the Domestic Service

42 Volunteer Act of 1973, as amended (Pub. L. No. 93-113), or other

43 financial assistance, valued at less than two-thirds of the

44 federal hourly minimum wage standard, paid to a person who would

45 otherwise be financially unable to provide the volunteer

46 service.

47 Section 2. This act shall take effect July 1, 2011.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 815 Powers of Attorney
SPONSOR(S): Harrison
TIED BILLS: None IDEN./SIM. BILLS: 5B 670

REFERENCE

1) Civil Justice Subcommittee

2) Judiciary Committee

ACTION ANALYST

Woodbur

STAFF DIRECTOR or

BUDGET/POLICY CHIEF

SUMMARY ANALYSIS

A power of attorney is a legal document in which a principal authorizes a person or entity (the agent or
attorney-in-fact) to act on his or her behalf. There are three basic types of power of attorney: general power
of attorney, which ceases when the principal becomes incapacitated; durable power of attorney, which
continues once the person becomes incapacitated; and springing or contingent power of attorney, which
power of attorney becomes effective upon the occurrence of a specified event.

The bill is a comprehensive re-write of the statutes that regulate powers of attorney in the state of Florida
based in large part on the Uniform Power of Attorney Act. The bill provides:

• All powers of attorney become effective upon execution, with the exception of powers of attorney
based on military deployment.

• All powers of attorney must be signed by the principal and witnessed and signed by two people and
also notarized. ,

• A power of attorney executed in another state is valid in Florida if the power of attorney complied
with the laws of the state of execution.

• That it applies to all powers of attorney whether they were created on, before or after the effective
date of October 1, 2011.

• When a power of attorney and the authority of an agent terminate.
• That only a qualified agent may receive compensation.
• When a third party may rely on power of attorney and the notice requirement for termination or

suspension of power of attorney.
• What a third party may request from an agent in order to verify power of attorney.
• That a third person must accept or reject a power of attorney within a reasonable time.
• How a notice may be delivered to a third person regarding termination or suspension of the power

of attorney.
• That a power of attorney must expressly provide what an agent can and cannot do and may not

include a general provision granting the agent broad authority.
• That additional signatures or initials of the principal are required to exercise authority in certain

areas.
• The duties and liabilities of an agent.
• That a principal may appoint two or more agents and that they may act independently and exercise

full authority.
• That the principal may designate successor agents.
• Who may file a petition for jUdicial relief regarding a power of attorney.

This bill does not appear to have a fiscal impact on state or local government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Power of Attorney

A power of attorney is a legal document in which the client (the principal) authorizes a person or entity
(the agent or attorney-in-fact)1 to act on his or her behalf. What authority is granted depends on the
specific language of the power of attorney. A person giving a power of attorney may provide very broad
authority or may limit the authority to certain specific acts.

A power of attorney may be limited or general. A limited power of attorney may give the person acting
on the power of attorney the ability to do only one function. An example would be a person giving
power of attorney to another to sell a house or a car. The power of attorney would then terminate after
the function was complete.

There are typically three general types of power of attorney:

• General power of attorney delegates to the agent the authority to act on behalf of the principal
regarding specific acts on behalf of the principal. This power of attorney expires automatically
upon the principal becoming mentally ill or otherwise incapacitated.2

• Durable power of attorney delegates specific types of powers, and is immediately effective and
exercisable upon the date of execution. Durable power of attorney remains in effect if the
principal subsequently becomes incapacitated, but expires immediately once the principal dies,
is adjudicated legally incapacitated, or revokes the power of attorney.

• Contingent or springing power of attorney delegates specific types of powers but is not
exercisable until the occurrence of a specified time or specified event. Until the specified time or
event occurs, the contingent power of attorney is dormant and ineffective, and the principal
retains sole control over his or her property and is able to exercise other rights.3

Uniform Power of Attorney Act

In 2006, the Uniform Law Commission of the National Conference of Commissioners on Uniform Laws
completed a Uniform Power of Attorney Act (UPOAA). The catalyst for UPOAA was a national study
which revealed a growing divergence in state power of attorney legislation. Since its completion, nine
states and one territory have adopted the UPOAA.4 The goal of the UPOAA is to promote uniformity
and portability of power of attorney across state lines.

Durable Power of Attorney in Florida

Durable power of attorney is recognized and regUlated in Florida pursuant to s. 709.08, F.S. The
statutory requirements include that:

• The durable power of attorney must be in writing:
• Executed with same formalities required by Florida law;5

1 Chapter 709, F.S., uses the term "attorney-in-fact" to describe a person granted authority pursuant to a power of attorney. This bill
uses the term "agent" to describe a person granted authority pursuant to a power of attorney.
2 General power ofattorney is the default power ofattorney in the state.
3 Section 709.08(1), F.S., provides that a durable power ofattorney may be effective upon a principal's incapacity.
4 See http://www.nccusl.org/Act.aspx?title=Power%20of%20Attorney for information regarding the UPOAA. Nine states have
adopted the act and four states have proposed legislation to adopt the act this year. (Last visited March 11,2011).
5 Section 689.01, F.S., requires the document to be signed by the person conveying, two subscribing witnesses and signed by the
person receiving.
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• Must contain the words, 'This durable power of attorney is not affected by sUbsequent
incapacity of the principal except as provided in 709.08, Florida Statutes,' or similar words.6

The durable power of attorney is exercisable at the date of execution unless the power of attorney is
conditioned on the principal's lack of capacity to mange property.?

Pursuant to s. 709.08(2), F.S., a natural person, 18 years or older and of sound mind may serve as an
agent. A financial institution with trust powers, having a place of business in this state and authorized to
conduct trust business in the state may also serve as an agent.s A not-for profit corporation may also
serve as an agent. 9

The agent may exercise the authority granted pursuant to the power of attorney until:

• The principal dies;
• Revokes the power; or
• A court determines that the principal is totally or partially incapacitated unless the court

determines that certain authority granted by the power of attorney is to remain exercisable by
the agent.10

If a person or entity initiates proceedings in any court to determine the principal's capacity, the power of
attorney is suspended pending the outcome of the proceedings. 11

Effect of the Bill: Scope

The bill repeals ss. 709.01,709.015,709.08, and 709.11, F.S., and divides ch. 709, F.S., into two parts;
Part I entitled "Powers of Appointment," which consists of current ss. 709.02-709.07, F.S., and Part II
entitled "Powers of Attorney," which consists of ss. 709.2101-709.2402, F.S., which are created by the
bill.

The bill is substantially based on the UPOAA with some modifications.

The bill creates s. 709.2102, F.S., which provides definitions for the act.

The bill creates s. 709.2103, F.S., which provides that "this part applies to all powers of attorney"
created by an individual unless the power is:

• A proxy or other delegation to exercise voting rights or management rights with respect to an
entity;

• A power created on a form prescribed by a government or governmental subdivision, agency,
or instrumentality for a government purpose; or

• A power to the extent it is coupled with an interest in the subject of the power, including a
power g"iven to or for the benefit of a creditor in connection with a credit transaction.

6 See s. 709.08(1), F.S.
7 As defined in s. 744.1 02(12)(a). F.S., "To 'manage property' means to take those actions necessary to obtain, administer, and dispose
of real and personal property, intangible property, business property, benefits, and income." The durable power of attorney becomes
exercisable upon the delivery of affidavits provided in 709.08(4)(c) and (d), F.S. This is referred to as springing power ofattorney.
8 As defined in ch. 655, F.S., and s. 655.005(1)(h), F.S., "financial institution" means a state or federal savings or thrift association,
bank, savings bank, trust company, international bank agency, international banking corporation, international branch, international
representative office, international administrative office, international trust company representative office, or credit union, or an
agreement corporation operating pursuant to s. 25 of the Federal Reserve Act, 12 U.S.C. ss. 601 et seq. or Edge Act corporation
organized pursuant to 25(a) of the Federal Reserve Act, 12 U.S.C. ss. 611 et seq.
9 Provided that the charity has been organized for charit~ble or religious purposes and has been appointed a court guardian prior to
January 1, 1996 and is tax exempt under 26 U.S.C. s. 501(c)(3).
10 Section 709.08(3)(b), F.S.
11 Section 709.08(3)(c)1., F.S.
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The bill creates s. 709.2104, F.S., which provides that a power of attorney is durable only if the
instrument contains the words "This durable power of attorney is not terminated by subsequent
incapacity of the principal except as provided in Chapter 709, Florida Statutes," or similar words. If the
power of attorney does not contain this phrase or similar language the power of attorney will be
presumed to be general. This section maintains that general power of attorney is the default power of
attorney in the state of Florida.

The bill creates s. 709.2105, F.S., which provides the qualifications for an agent to be a natural person
18 years or older or a financial institution. The section also requires a power of attorney to be signed by
the principal and by two subscribing witnesses and be acknowledged by the principal before a notary
public.

The bill creates s. 709.2106, F.S., which provides that a power of attorney executed on or after October
1, 2011, is valid if its execution complies with the requirements of s. 709.2103, F.S. The bill also
provides that a power of attorney executed prior to October 1, 2011 is valid if the execution complied
with the laws of this state at the time of execution. The bill provides that a power of attorney executed in
another state is valid even if it does not comply with the execution requirements of Florida as long as
the power of attorney complied with the laws of the state of execution.

The bill creates s. 709.2107, F.S., which provides that the meaning and effectiveness of the power of
attorney is governed by this part if it is used in Florida or states that is to be governed by the laws of
Florida.

The bill creates s. 709.2108, F.S., which provides that a power of attorney, with the exception of a
springing power of attorney created prior to October 1,2011, is exercisable when executed. The bill
also provides that a power of attorney is not effective if it is conditioned on a future date or upon the
occurrence of a future event or contingency. This section would not allow any springing or contingent
powers of attorney after the effective date of the bill. The bill retains the exception for military
deployment.

The bill creates s. 709.2402, F.S., which provides that this act applies to powers of attorney created
before, on, or after October 1, 2011, and to the acts of an agent occurring on or after that date, but that
this act does not apply to the acts of an agent that occurred prior to October 1, 2011.

The bill creates s. 709.2301, F.S., which provides that the common law of agency and principles of
equity supplement these new provisions except as modified by the bill and other state law.

Effect of Bill: Acceptance of Appointment

The bill creates 709.2114, F.S., which provides the methods by which an agent may accept
appointment. An agent may accept appointment by exercising authority as an agent or by any other
assertion or conduct. The section provides that an agent's acceptance is limited to those aspects of the
power of attorney for which the agent's assertions or conduct reasonably manifests acceptance.

Effect of Bill: Termination of Power of Attornev/Authority of Agent

The bill creates s. 709.2109, F.S., which provides when a power of attorney or agent's authority is
suspended or terminated. The bill provides that the power of attorney is suspended or terminated
when:

• The principal dies;
• The principal becomes incapacitated, if the power of attorney is not durable;
• The principal is adjudicated totally or partially incapacitated by a court, unless the court

determines that certain authority granted by the power of attorney is to be exercisable by the
agent;

• The principal revokes the power of attorney;
• The power of attorney provides that it terminates;
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• The purpose of the power of the attorney is accomplished; or
• An agent's authority terminates and the power of attorney does not provide for another agent to

act under the power of attorney.

An agent's authority terminates when:

• The agent dies, becomes incapacitated, resigns, or is removed by a court;
• An action is filed for a dissolution or annulment of the agent's marriage to the principal for their

legal separation, unless the power of attorney otherwise provides; or
• The power of attorney terminates.

The section also provides, consistent with current law,that if any person initiates judicial proceedings to
determine the principal's incapacity or for the appointment of a guardian, then the authority granted
pursuant to the power of attorney is suspended. The section also provides that the termination or
suspension of an agent's authority or of power of attorney is not effective as to an agent who without
knowledge acts in good faith under the power of attorney.

The bill creates s. 709.2110, F.S., which provides that a revocation of attorney must be done by
expressing the revocation in a subsequently executed power of attorney or other writing signed by the
principal.

Effect of Bill: Qualified Agent

The bill creates s. 709.2112, F.S., which provides that a qualified agent is entitled to reimbursement of
expenses unless the power of attorney provides otherwise. The section defines a qualified agent as:

an agent who is the spouse of the principal, an heir of the principal within the meaning of
s. 732.103, a financial institution that has trust powers and a place of business in this
state, an attorney or certified public accountant who is licensed in this state, or a natural
person who has never been an agent for more than three principals at the same time.

The section provides that only a qualified agent may receive compensation.

Third Party- Liability and Notice

Pursuant to current Florida law, a third party may rely upon the durable power of attorney until the third
party has received notice.12 A third party may also require the agent to execute the affidavit that is
provided in s. 709.08(4)(c), F.S.,13 prior to accepting the agent's power of attorney.

Section 709.08(4)(g), F.S., provides that a third party who acts pursuant to the directions of the agent
and relies on the authority granted in the power of attorney is to be held harmless by the principal, the
principal's estate, beneficiaries or joint owners. This only applies if the acts happened prior to the third
party receiving notice of the termination.

Section 709.08(5)(a), F.S., provides that notice is not effective until served upon the agent or any third
persons relying upon a durable power of attorney. The notice must be in writing and served upon the
person bound by the notice either through personal delivery or through a mail service that requires a
signed receipt. In the case of a financial institution, a third party must be given 14 calendar days after
service to act upon the notice.14

12 Section 709.08(4)(a), F.S.
13 Section 709.08(4)(a), F.S.
14 Section 709.08(5)(b), F.S.
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Effect of the Bill: Third Party Acceptance and Reliance

The bill creates s. 709.2119, F.S., which outlines third party acceptance and reliance on an agent's
power of attorney. The section provides that:

A third person who in good faith accepts a power of attorney that appears to be executed in
accordance with this part may rely upon the power of attorney and may enforce an authorized
transaction against the principal's property as if:

1. The power of attorney were genuine, valid, and still in effect; and
2. The agent's authority were genuine, valid, and still in effect; and
3. The authority of the officer executing for or on behalf of a financial institution that has trust

powers and acting as agent is genuine, valid, and still in effect.

The section also provides that a third person does not accept a power of attorney in good faith if the
third person has notice that:

• The power of attorney is void. invalid, or terminated; or
• The purported agent's authority is void, invalid, suspended or terminated.

The section also provides that a third person may require an agent to execute an affidavit. The section
provides a statutory form that may be used as the affidavit. The section provides that a third person
may request and without further investigation rely on:

• A verified English translation of the power of attorney if the power of attorney contains, in whole
or in part, language other than English;

• An opinion of counsel as to any matter of law concerning the power of attorney if the third party
making the request provides in a writing or other record the reason for the request; or

• The form affidavit.

The section also provides that any third person is held harmless from any loss suffered before the
receipt of written notice as provided in s. 709.2121, F.S.

The section also provides that a third person must accept or reject the power of attorney within a
reasonable time and if they choose to reject the power of attorney they must state in writing the reason
for the rejection. The section provides that a third person is not required to accept a power of attorney
if:

• The third person is not otherwise required to engage in a transaction with the principal in the
same circumstances;

• The third person has knowledge of the termination or suspension of the agent's authority or of
the power of attorney before exercising the power;

• A timely request by the third person for an affidavit. English translation. or opinion of counsel is
refused by the agent;

• The third person believes in good faith that the power is not valid or that the agent does not
have the authority to perform the act requested; or

• The third person makes. or has knowledge that another person has made, a report to the local
adult protective services office stating a good faith belief that the principal may be subject to
physical or financial abuse, neglect. exploitation, or abandonment by the agent or a person for
or with the agent.

The section provides that a third person who violates this section is subject to a court order mandating
that the power of attorney be honored and is liable for damages inclUding attorneys fees and costs.
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Effect of the Bill: Notice

The bill creates s. 709.212, F.S., regarding notice to the agent and to third parties. The section provides
that a notice including:

• Notice of revocation;
• Notice of partial or complete termination by adjudication of incapacity;
• The occurrence of an event referenced in the power of attorney;
• Notice of death of the principal; or
• Notice of suspension by initiation of proceedings to determine incapacity or to appoint a

guardian.

is not effective until written notice is provided to the agent or any third party persons relying upon a
power of attorney. Permissible ways in which to deliver the notice include first-class mail, personal
delivery, delivery to the person's last known address, or a properly delivered fax or other electronic
message. The section also requires that a notice to a financial institution contain the name, address,
and the last four digits of the principal's tax 10 and be directed to a bank officer. The notice is effective
when given, except the notice upon a financial institution, brokerage company, or title company is not
effective until five days after it is received.

Powers and Limitations of the Agent '

Section 709.08(7)(a), F.S., provides that an agent, except as limited by the power of attorney or by
statute, has the authority to perform every act authorized and specifically enumerated in the durable
power of attorney. These acts include, executing stock powers including delegating to a stock broker or
a transfer agent the ability to register any stocks or bonds, and conveying and mortgaging homestead
property.15 An agent may not perform the following duties:

• Perform duties under a contract that requires the exercise of personal services of the principal;
• Make any affidavit as to the personal knOWledge of the principal;
• Vote in any public election on behalf of the principal;
• Execute or revoke any will or codicil for the principal;
• Create, amend, modify, or revoke any document or other disposition effective at the principal's

death or transfer assets to an existing trust created by the principal unless expressly authorized
by the principal; or

• Exercise powers and authority granted to the principal as trustee or as court-appointed
fiduciary.1

If specifically granted in the power of attorney, the agent may make all health care decisions for the
principaJ. 17

Effect of Bill: Authority of Agent

The bill creates s. 709.2201, F.S., which outlines the authority of an agent. The section provides that an
agent may only exercise authority specifically granted to the agent in the power of attorney and any
authority reasonably necessary to give effect to that grant of specific authority. The section provides
that:

General provisions in a power of attorney which do not identify the specific authority
granted, such as provisions purporting to give the agent authority to do all acts that the
principal can do, is not an express grant of specific authority and does not grant authority
to the agent.

15 Section 709.08(7)(a)2., F.S., requires the joinder of a spouse in order to conveyor mortgage homestead property.
16 Section 709.08(7)(b), F.S.
17 Section 709.08(7)(c), F.S.
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Pursuant to the bill, a power of attorney must specifically provide what the agent can and cannot do
under the instrument. The requirement also prohibits incorporation by reference in the power of
attorney. 18 The section also provides that an agent may conveyor mortgage homestead property, but if
the principal is married the agent would need the joinder of the spouse.

The bill also provides that an agent may not:

• Perform duties under a contract that requires the exercise of personal services of the principal;
• Make any affidavit as to the personal knowledge of the principal;
• Vote in any public election on behalf of the principal;
• Execute or revoke any will or codicil for the principal; or
• Exercise powers and authority granted to the principal as trustee or as court-appointed fiduciary.

The bill provides that the authority granted to the agent by the principal is exercisable with respect to
property that the principal owned when the instrument was executed and property acquired afterward,
whether or not the property is located in the state. The bill also provides that the actions performed by
the agent, pursuant to the power of attorney, have the same effect and inure to the benefit of and bind
the principal and the principal's successors in interest as if the principal had performed the act.

The bill creates s. 709.2202, F.S, which outlines agent authority that requires an additional signature
from the principal in order for the agent to act unless the exercise is prohibited by another agreement or
instrument. These include:

• Creation of an inter vivos trust;
• With respect to a trust created by or on behalf of the principal, amend, modify, revoke, or

terminate the trust, but only if the trust instrument explicitly provides for amendment,
modification, revocation, or termination by the settlor's agent;

• Make a gift (subject to further restrictions involving gifts to the agent's or agent's relatives, gifts
over the IRS tax level);

• Create or change rights of survivorship;
• Create or change a beneficiary designation;
• Waive the principal's right to be a beneficiary of a joint and survivor annuity, including a survivor

benefit under a retirement plan; or
• Disclaim property and powers of appointment.

The bill provides that this section does not apply to a power of attorney executed prior to October 1,
2011.

Effect of Bill: Banking and Investment Activities

The bill creates s. 709.2208, F.S., which provides that a power of attorney that includes the statement
that the has "authority to conduct banking transactions as provided in section 709.2208(1), Florida
Statutes," or "authority to conduct investment transactions as provided in section 709.2208(2), Florida
Statutes" grants general authority to the agent with respect to banking transactions and investment
transactions as enumerated in the section without specific enumeration in the power of the attorney.
The section also defines investment instruments for the purposes of this section.

The bill creates s. 709.2301, F.S., which provides that this part does not supersede any other law
applicable to financial institutions or other entities, and that law controls if inconsistent with this part.

18 There are two exceptions to this in the bill involving banking and investment transactions which refer to specific authority located in
statute.
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Standard of Care of the Agent

Section 709.08(8), F.S., provides that an agent is a fiduciary who must observe the standards of care
applicable to trustees.19

The agent is also not liable to third parties for any act pursuant to the durable power of attorney if the
act was authorized at the time. If the exercise of the power is improper, the agent is liable to the
interested person.

Effect of Bill: Duties and Liabilities of an Agent

The bill creates s. 709.2114, F.S., which provides an agent's duties including that the agent:

• May not act contrary to the principal's reasonable expectations actually known to the agent;
• Must act in good faith;
• May not act in a manner that is contrary to the principal's best interest, except as provided in

paragraph (2)(d)20 and s. 709.2202;21
• To the extent actually known by the agent, must attempt to preserve the principal's estate plan if

preserving the plan is consistent with the principal's best interest based on all relevant factors;22
• May not delegate authority to a third person except as prOVided in s. 518.112, F.S.;23
• Must keep a record of all receipts, disbursements, and transactions made on behalf of the

principal; and
• Must create and maintain an accurate inventory each time the agent accesses the principal's

safe-deposit box, if the power of attorney authorizes the agent to access the box.

The section also provides that unless otherwise prOVided in the power of attorney the agent must:

• Act loyally for the sole benefit of the principal;
• Act so as not to create a conflict of interest that impairs the agent's ability to act impartially in the

principal's best interest;
• Act with care, competence, and diligence ordinarily exercised by agents in similar

circumstances; and
• Cooperate with a person who has authority to make health care decisions for the principal in

order to carry out the principal's reasonable expectations to the extent actually known by the
agent and, otherwise, act in the principal's best interest.

The section also provides that an agent who acts in good faith is not liable to any beneficiary of the
principal's estate plan for failure to preserve the plan.

The bill creates s. 709.2115, F.S., which provides that a power of attorney may provides that the agent
is not liable for any acts or decisions made by the agent in good faith and under the power of attorney
except to the extent the provision:

• Relieves the agent of liability for breach of a duty committed dishonestly, with reckless
indifference to the purposes of the power of attorney or the best interest of the principal; or

• Was inserted as a result of an abuse of a confidential or fiduciary relationship with the principal.

19 Section 709.08(8), F.S, refers to the duties ofa trustee as described in s. 736.0901, F.S.
20 This paragraph relates to cooperating with the person who has authority to make health care decisions for the principal.
21 This section refers to power of attorney that require separate signed enumeration including amending trusts, creating interests in the
~rincipal's property, and giving ofgifts of the principal's property.
2 Factors include the value and nature ofthe principal's property, the principal's foreseeable obligations and need for maintenance,

minimization of taxes, eligibility of statutory or regulatory benefit, and the principal's personal history of making or the joining of
making ofgifts.
23 This refers to the prudent investor rule.
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MUltiple Agents: Joint Action Required

If a principal authorizes more than one agent, unless the durable power of attorney provides otherwise,
concurrence of both is required on all acts in the exercise of power.24 If three or more agents are
designated than a majority agreement is needed.25 An agent is a/so not liable for the acts of the other
agents if that agent does not concur with the actions or did join in the action but expressed dissent in
writing.26 An agent who accepts appointment is liable for failure to partic~ate in the administration of
assets or for the failure to attempt to prevent a breach of fiduciary duty.2

If one or more of the named agents dies, unless expressly provided otherwise in the durable power of
attorney, the other agents may continue to exercise the authority.28

Effect of Bill: Designation of Two or more Agents

The bill creates s. 709.2111, FS., which provides that a principal may designate two or more persons
to act as co-agents or designate successor agents. The section provides that:

Unless the power of attorney otherwise provides, each co-agent may exercise its
authority independently.

The section also provides that an agent is not liable for a co-agent who breaches his or her fiduciary
duty if he or she did not participate or conceal the breach. The section also provides that if the agent
has actual knOWledge of the fiduciary breach he or she must act reasonably to safeguard the principal's
best interest. Notice to the principal satisfies the reasonable requirement.

Effect of Bill: Judicial Relief

The bill creates s. 709.2116, F.S., which provides judicial relief and conflict of interest relief. Pursuant to
this section, a court may construe or enforce a power of attorney, review the agent's conduct, terminate
the agent's authority, remove the agent, and grant appropriate relief. A petition for judicial relief may be
made by:

• A principal;
• An agent;
• A guardian, conservator, trustee or other fiduciary acting for the principal or the principal's

estate;
• A health care decision maker;
• A governmental agency having regulatory authority to protect the principal's welfare;
• A person who is asked to honor the power of attorney; or
• Any other interested person who demonstrates that they are interested in the principal's welfare

and have a good faith belief that intervention by the court is necessary.

The bill provides that the court may award taxable costs and attorneys fees as in chancery actions.

B. SECTION DIRECTORY:

Section 1 gives direction to the Division of Statutory Revision.

Section 2 gives direction to the Division of Statutory Revision.

24 Section 709.08(9)(a), F.S.
2S Section 709.08(9)(b), F.S.
26 Section 709.08(9)(c), F.S.
27 Section 709.08(9)(d), F.S.
28 Section 709.08(10), F.S.
STORAGE NAME: h0815.CVJS.DOCX
DATE: 3/12/2011

PAGE: 10



Section 3 creates s. 709.2101, F.S., regarding a short title.

Section 4 creates s. 709.2102, F.S., providing definitions.

Section 5 creates s. 709.2103, F.S., providing for applicability of Part Two of ch. 709, F.S.

Section 6 creates s. 709.2104, F.S., regarding durable power of attorney.

Section 7 creates s. 709.2105, F.S., regarding qualifications of an agent and execution of power of
attorney.

Section 8 creates s. 709.2106, F.S., regarding validity of power of attorney.

Section 9 creates s. 709.2107, F.S., regarding meaning and effectiveness of power of attorney.

Section 10 creates s. 709.2108, F.S., regarding when power of attorney is effective.

Section 11 creates s. 709.2109, F.S., regarding termination of power of attorney and agent's authority.

Section 12 creates s. 709.2110, F.S., regarding revocation of power of attorney.

Section 13 creates s. 709.2111, F.S., regarding co-agents and successor agents.

Section 14 creates s. 709.2112, F.S., regarding reimbursement and compensation of an agent.

Section 15 creates s. 709.2113, F.S., regarding agent's acceptance of appointment.

Section 16 creates s. 709.2114, F.S., regarding agent's duties.

Section 17 creates s. 709.2115, F.S., regarding exoneration of an agent.

Section 18 creates s. 709.2116, F.S., regarding judicial relief and conflicts of interest.

Section 19 creates s. 709.2117, F.S., regarding agent's liability.

Section 20 creates s. 709.2118, F.S., regarding agent's resignation.

Section 21 creates s. 709.2119, F.S., regarding acceptance and reliance upon power of attorney.

Section 22 creates s. 709.2120, F.S., regarding refusal to accept power of attorney.

Section 23 creates s. 709.2121, F.S., regarding notice.

Section 24 creates s. 709.2201, F.S., regarding authority of an agent.

Section 25 creates s. 709.2202, F.S., regarding authority that requires separate singed enumeration.

Section 26 creates s. 709.2208, F.S., regarding banks and other financial institutions.

Section 27 creates s. 709.2301, F.S., regarding principles of law and equity.

Section 28 creates s. 709.2302, F.S., regarding laws applicable to financial institutions.

Section 29 creates s. 709.2303, F.S., regarding remedies under other laws.

Section 30 creates s. 709.2401, F.S., regarding electronic signatures.
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Section 31 creates s. 709.2402, F.S., regarding effects on existing power of attorney.

Section 32 amends s. 736.0602, F.S., regarding a cross reference to power of attorney.

Section 33 repeals ss. 709.01, 709.015, 709.08, and 709.11, F.S.

Section 34 provides an effective date of October 1, 2011.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

I None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

On line 208 of the bill, the reference to s. 709.2103 should be changed to reference s. 709.2105.
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On line 1012 of the bill, the reference to s. 709.2206 should be changed to reference s. 709.2202.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a
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1 A bill to be entitled

2 An act relating to powers of attorney; providing

3 directives to the Division of Statutory Revision; creating

4 s. 709.2101, F.S.; providing a short title; creating s.

5 709.2102, F.S.; providing definitions; creating s.

6 709.2103, F.S.; providing applicability; providing

7 exceptions; creating s. 709.2104, F.S.; providing for a

8 durable power of attorney; creating s. 709.2105, F.S.;

9 specifying the qualifications for an agent; providing

10 requirements for the execution of a power of attorney;

11 creating s. 709.2106, F.S.; providing for the validity of

12 powers of attorney created by a certain date or in another

13 jurisdiction; providing for the validity of a military

14 power of attorney; providing for the validity of a

15 photocopy or electronic copy of a power of attorney;

16 creating s. 709.2107, F.S.; providing for the meaning and

17 effectiveness of a power of attorney; creating s.

18 709.2108, F.S.; specifying when a power of attorney is

19 effective; providing limitations with respect to a future

20 power of attorney; creating s. 709.2109, F.S.; providing

21 for the termination or suspension of a power of attorney

22 or an agent's authority; creating s. 709.2110, F.S.;

23 providing for the revocation of a power of attorney;

24 creating s. 709.2111, F.S.; providing for the designation

25 of co-agents and successor agents; specifying the

26 responsibility of a successor agent for a predecessor

27 agent; authorizing a co-agent to delegate certain banking

28 transaction to a co-agent; creating s. 709.2112, F.S.;
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29 providing for the reimbursement and compensation of

30 agents; creating s. 709.2113, F.S.; providing for the

31 agent's acceptance of appointment; creating s. 709.2114,

32 F.S.; providing for an agent's duties; limiting an agent's

33 liability, absent a breach of duty; requiring that an

34 agent make certain disclosures upon order of a court, upon

35 the death of the principal, or under certain other

36 circumstances; creating s. 709.2115, F.S.; providing for

37 the exoneration of an agent; providing exceptions;

38 creating s. 709.2116, F.S.; providing for judicial relief;

39 authorizing the award of attorney's fees and costs;

40 providing for a judicial challenge to an agent's exercise

41 of power based on a conflict of interest; specifying the

42 burden of proof required to overcome that challenge;

43 creating s. 709.2117, F.S.; providing for an agent's

44 liability; creating s. 709.2118, F.S.; providing for an

45 agent's resignation; creating s. 709.2119, F.S.; providing

46 for the acceptance of and reliance upon a power of

47 attorney; authorizing a third party to require an

48 affidavit; providing for the validity of acts taken on

49 behalf of a principal who is reported as missing by a

50 branch of the United States Armed Forces; providing a

51 restriction on the conveyance of homestead property held

52 by such a principal; creating s. 709.2120, F.S.;providing

53 for liability if a third person refuses to accept a power

54 of attorney under certain circumstances; providing for an

55 award of damages and attorney's fees and costs; creating

56 s. 709.2121, F.S.; requiring that notice of certain events

Page 2of 37

CODING: Words stricken are deletions; words underlined are additions.
hb0815-00



FLORIDA H 0 USE o F REPRESENTATIVES

HB 815 2011

57 be provided to an agent or other third person; specifying

58 the form of the notice and when it is effective; creating

59 s. 709.2201, F.S.; providing for the authority of an

60 agent; providing limitations; providing that an agent's

61 authority extends to property later acquired by the

62 principal; creating s. 709.2202, F.S.; specifying that

63 certain authority requires separate signed enumeration;

64 restricting the amount of certain gifts made by an agent;

65 specifying certain acts that do not require specific

66 authority if the agent is authorized to conduct banking

67 transactions; limiting the application of such provision;

68 creating s. 709.2208, F.S.; providing for authority to

69 conduct banking and security transactions; creating s.

70 709.2301, F.S.; specifying the role of common law;

71 creating s. 709.2302, F.S.; providing for the preemption

72 of laws relating to financial institutions; creating s.

73 709.2303, F.S.; providing for the recognition of other

74 remedies; creating s. 709.2401, F.S.; specifying the

75 relationship of the act to federal law regulating

76 electronic signatures; creating s. 709.2402, F.S.;

77 providing for powers of attorney executed before the

78 effective date of the act; amending s. 736.0602, F.S.;

79 conforming a cross-reference; repealing s. 709.01, F.S.,

80 relating to the authority of an agent when the principal

81 is dead; repealing s. 709.015, F.S., relating to the

82 authority of an agent when the principal is missing;

83 repealing s. 709.08, F.S., relating to durable powers of

84 attorney; repealing s. 709.11, F.S., relating to a
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85 deployment-contingent power of attorney; providing an

86 effective date.

87

88 Be It Enacted by the Legislature of the State of Florida:

89

90 Section 1. The Division of Statutory Revision is requested

91 to create part I of chapter 709, Florida Statutes, consisting of

92 ss. 709.02-709.07, entitled "POWERS OF APPOINTMENT."

93 Section 2. The Division of Statutory Revision is requested

94 to create part II of chapter 709, Florida Statutes, consisting

95 of ss. 709.2101-709.2402, entitled "POWERS OF ATTORNEY."

96 Section 3. Section 709.2101, Florida Statutes, is created

97 to read:

98 709.2101 Short title.-This part may be cited as the

99 "Florida Power of Attorney Act."

100 Section 4. Section 709.2102, Florida Statutes, is created

101 to read:

102 709.2102 Definitions.-As used in this part, the term:

103 (1) "Agent" means a person granted authority to act for a

104 principal under a power of attorney, whether denominated an

105 agent, attorney in fact, or otherwise. The term includes an

106 original agent, co-agent, and successor agent.

107 (2) "Durable" means, with respect to a power of attorney,

108 not terminated by the principal's incapacity.

109 (3) "Electronic" means technology having electrical,

110 digital, magnetic, wireless, optical, electromagnetic, or

111 similar capabilities.

112 (4) "Financial institution" has the same meaning as in s.
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113 655.005.

114 (5) "Incapacity" means the inability of an individual to

115 take those actions necessary to obtain, administer, and dispose

116 of real and personal property, intangible property, business

117 property, benefits, and income.

118 (6) "Knowledge" means a person has actual knowledge of the

119 fact, has received a notice or notification of the fact, or has

120 reason to know the fact from all other facts and circumstances

121 known to the person at the time in question. An organization

122 that conducts activities through employees has notice or

123 knowledge of a fact involving a power of attorney only from the

124 time information was received by an employee having

125 responsibility to act on matters involving the power of

126 attorney, or would have had if brought to the employee's

127 attention if the organization had exercised reasonable

128 diligence. An organization exercises reasonable diligence if the

129 organization maintains reasonable routines for communicating

130 significant information to the employee having responsibility to

131 act on matters involving the power of attorney and there is

132 reasonable compliance with the routines. Reasonable diligence

133 does not require an employee to communicate information unless

134 the communication is part of the individual's regular duties or

135 the individual knows that a matter involving the power of

136 attorney would be materially affected by the information.

137 (7) "Power of attorney" means a writing that grants

138 authority to an agent to act in the place of the principal,

139 whether or not the term is used in that writing.

140 (8) "Presently exercisable general power of appointment"
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141 means, with respect to property or a property interest subject

142 to a power of appointment, power exercisable at the time in

143 questioh to vest absolute ownership in the principal

144 individually, the principal's estate, the principal's creditors,

145 or the creditors of the principal's estate. The term includes a

146 power of appointment not exercisable until the occurrence of a

147 specified event, the satisfaction of an ascertainable standard,

148 or the passage of a specified period only after the occurrence

149 of the specified event, the satisfaction of the ascertainable

150 standard, or the passage of the specified period. The term does

151 not include a power exercisable in a fiduciary capacity or only

152 by will.

153 (9) "Principal" means an individual who grants authority

154 to an agent in a power of attorney.

155 (10) "Property" means anything that may be the subject of

156 ownership, whether real or personal, legal or equitable, or any

157 interest or right therein.

158 (11) "Record" means information that is inscribed on a

159 tangible medium or that is stored in an electronic or other

160 medium and is retrievable in perceivable form.

161 (12) "Sign" means having present intent to authenticate or

162 adopt a record to:

163 (a) Execute or adopt a tangible symbol; or

164 (b) Attach to, or logically associate with the record an

165 electronic sound, symbol, or process.

166 (13) "Third person" means any person other than the

167 principal, or the agent in the agent's capacity as agent.

168 Section 5. Section 709.2103, Florida Statutes, is created
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169 to read:

170 709.2103 Applicability.-This part applies to all powers of

171 attorney except:

172 (1) A proxy or other delegation to exercise voting rights

173 or management rights with respect to an entity;

174 (2) A power created on a form prescribed by a government

175 or governmental subdivision, agency, or instrumentality for a

176 governmental purpose;

177 (3) A power to the extent it is coupled with an interest

178 in the subject of the power, including a power given to or for

179 the benefit of a creditor in connection with a credit

180 transaction; and

181 (4) A power created by a person other than an individual.

182 Section 6. Section 709.2104, Florida Statutes; is created

183 to read:

184 709.2104 Durable power of attorney.-Except as otherwise

185 provided under this part, a power of attorney is durable if it

186 contains the words: "This durable power of attorney is not

187 terminated by subsequent incapacity of the principal except as

188 provided in chapter 709, Florida Statutes," or similar words

189 that show the principal's intent that the authority conferred is

190 exercisable notwithstanding the principal's subsequent

191 incapacity.

192 Section 7. Section 709.2105, Florida Statutes, is created

193 to read:

194 709.2105 Qualifications of agent; execution of power of

195 attorney.-

196 (1) The agent must be a natural person who is 18 years of
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197 age or older or a financial institution that has trust powers,

198 has a place of business in this state, and is authorized to

199 conduct trust business in this state.

200 (2) A power of attorney must be signed by the principal

201 and by two subscribing witnesses and be acknowledged by the

202 principal before a notary public or as otherwise provided in s.

203 695.03.

204 Section 8. Section 709.2106, Florida Statutes, is created

205 to read:

206 709.2106 Validity of power of attorney.-

207 (1) A power of attorney executed on or after October 1,

208 2011, is valid if its execution complies with s. 709.2103.

209 (2) A power of attorney executed before October 1, 2011,

210 is valid if its execution complied with the law of this state at

211 the time of execution.

212 (3) A power of attorney executed in another state which

213 does not comply with the execution requirements of this part is

214 valid in this state if, when the power of attorney was executed,

215 the power of attorney and its execution complied with the law of

216 the state of execution. A third person who is requested to

217 accept a power of attorney that is valid in this state solely

218 because of this subsection may in good faith request, and rely

219 upon, without further investigation, an opinion of counsel as to

220 any matter of law concerning the power of attorney, including

221 the due execution and validity of the power of attorney. An

222 opinion of counsel requested under this subsection must be

223 provided at the principal's expense. A third person may accept a

224 power of attorney that is valid in this state solely because of
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225 this subsection if the agent does not provide the requested

226 opinion of counsel, and in such case, a third person has no

227 liability for refusing to accept the power of attorney. This

228 subsection does not affect any other rights of a third person

229 who is requested to accept the power of attorney under this

230 part, or any other provisions of applicable law.

231 (4) A military power of attorney is valid if it is

232 executed in accordance with 10 U.S.C. s. 1044b, as amended. A

233 deployment-contingent power of attorney may be signed in

234 advance, is effective upon the deployment of the principal, and

235 shall be afforded full force and effect by the courts of this

236 state.

237 (5) Except as otherwise provided in the power of attorney,

238 a photocopy or electronically transmitted copy of an original

239 power of attorney has the same effect as the original.

240 Section 9. Section 709.2107, Florida Statutes, is created

241 to read:

242 709.2107 Meaning and effectiveness of power of attorney.-

243 The meaning and effectiveness of a power of attorney is governed

244 by this part if the power of attorney:

245 (1) Is used in this state; or,

246 (2) States that it is to be governed by the laws of this

247 state.

248 Section 10. Section 709.2108, Florida Statutes, is created

249 to read:

250 709.2108 When power of attorney is effective.-

251 (1) Except as provided in this section, a power of

252 attorney is exercisable when executed.
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253 (2) If a power of attorney executed before October 1,

254 2011, is conditioned on the principal's lack of capacity to

255 manage property as defined in s. 744.102 (12) (a), and the power

256 of attorney has not become exercisable before that date, the

257 power of attorney is exercisable upon the delivery of the

258 affidavit of a physician who has primary responsibility for the

259 treatment and care of the principal and who is licensed to

260 practice medicine pursuant to chapter 458 or chapter 459 as of

261 the date of the affidavit. The affidavit must state where the

262 physician is licensed to practice medicine, that the physician

263 is the primary physician who has responsibility for the

264 treatment and care of the principal, and that the physician

265 believes that the principal lacks the capacity to manage

266 property.

267 (3) Except as provided in subsection (2) and section

268 709.2106(4), a power of attorney is ineffective if the power of

269 attorney provides that it is to become effective at a future

270 date or upon the occurrence of a future event or contingency.

271 Section 11. Section 709.2109, Florida Statutes, is created

272 to read:

273 709.2109 Termination or suspension of power of attorney or

274 agent's authority.-

275 (1) A power of attorney terminates when:

276 (a) The principal dies;

277 (b) The principal becomes incapacitated, if the power of

278 attorney is not durable;

279 (c) The principal is adjudicated totally or partially

280 incapacitated by a court, unless the court determines that
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281 certain authority granted by the power of attorney is to be

282 exercisable by the agent;

283 (d) The principal revokes the power of attorney;

284 (e) The power of attorney provides that it terminates;

285 (f) The purpose of the power of attorney is accomplished;

286 or

287 (g) The agent's authority terminates and the power of

288 attorney does not provide for another agent to act under the

289 power of attorney.

290 (2) An agent's authority is exercisable until the

291 authority terminates. An agent's authority terminates when:

292 (a) The agent dies, becomes incapacitated, resigns, or is

293 removed by a court;

294 (b) An action is filed for the dissolution or annulment of

295 the agent's marriage to the principal or for their legal

296 separation, unless the power of attorney otherwise provides; or

297 (c) The power of attorney terminates.

298 (3) If any person initiates judicial proceedings to

299 determine the principal's incapacity or for the appointment of a

300 guardian advocate, the authority granted under the power of

301 attorney is suspended until the petition is dismissed or

302 withdrawn or the· court enters an order authorizing the agent to

303 exercise one or more powers granted under the power of attorney.

304 (a) If an emergency arises after initiation of proceedings

305 to determine incapacity and before adjudication regarding the

306 principal's capacity, the agent may petition the court in which

307 the proceeding is pending for authorization to exercise a power

308 granted under the power of attorney. The petition must set forth
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309 the nature of the emergency, the property or matter involved,

310 and the power to be exercised by the agent.

311 (b) Notwithstanding the provisions of this section, unless

312 otherwise ordered by the court, a proceeding to determine

313 incapacity does not affect the authority of the agent to make

314 health care decisions for the principal, including, but not

315 limited to, those provided in chapter 765. If the principal has

316 executed a health care advance directive designating a health

317 care surrogate, the terms of the directive control if the

318 directive and the power of attorney are in conflict unless the

319 power of attorney is later executed and expressly states

320 otherwise.

321 (4) Termination or suspension of an agent's authority or

322 of a power of attorney is not effective as to an agent who,

323 without knowledge of the termination or suspension, acts in good

324 faith under the power of attorney. An act so performed, unless

325 otherwise invalid or unenforceable, binds the principal and the

326 principal's successors in interest.

327 Section 12. Section 709.2110, Florida Statutes, is created

328 to read:

329 709.2110 Revocation of power of attorney.-

330 (1) A principal may revoke a power of attorney by

331 expressing the revocation in a subsequently executed power of

332 attorney or other writing signed by the principal. The principal

333 may give notice of the revocation to an agent who has accepted

334 authority under the revoked power of attorney.

335 (2) Except as provided in subsection (1), the execution of

336 a power of attorney does not revoke a power of attorney
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337 previously executed by the principal.

338 Section 13. Section 709.2111, Florida Statutes, is created

339 to read:

340 709.2111 Co-agents and successor agents.-

341 (1) A principal may designate two or more persons to act

342 as co-agents. Unless the power of attorney otherwise provides,

343 each co-agent may exercise its authority independently.

344 (2) A principal may designate one or more successor agents

345 to act if an agent resigns, dies, becomes incapacitated, is not

346 qualified to serve, or declines to serve. Unless the power of

347 attorney otherwise provides, a successor agent:

348 (a) Has the same authority as that granted to the original

349 agent; and

350 (b) May not act until the predecessor agents have

351 resigned, have died, have become incapacitated, are no longer

352 qualified to serve, or have declined to serve.

353 (3) Except as otherwise provided in the power of attorney

354 and subsection (4), an agent who does not participate in or

355 conceal a breach of fiduciary duty committed by another agent,

356 including a predecessor agent, is not liable for the actions or

357 omissions of the other agent.

358 (4) An agent who has actual knowledge of a breach or

359 imminent breach of fiduciary duty by another agent, including a

360 predecessor agent, must take any action reasonably appropriate

361 in the circumstances to safeguard the principal's best

362 interests. If the agent in good faith believes that the

363 principal is not incapacitated, giving notice to the principal

364 is a sufficient action. An agent who fails to take action as
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365 required by this subsection is liable to the principal for the

366 principal's reasonably foreseeable damages that could have been

367 avoided if the agent had taken such action.

368 (5) A successor agent does not have a duty to review the

369 conduct or decisions of a predecessor agent. Except as provided

370 in subsection (4), a successor agent does not have a duty to

371 institute any proceeding against a predecessor agent, or to file

372 any claim against a predecessor agent's estate, for any of the

373 predecessor agent's actions or omissions as agent.

374 (6) If a power of attorney requires that two or more

375 persons act together as co-agents, notwithstanding the

376 requirement that they act together, one or more of the agents

377 may delegate to a co-agent the authority to conduct banking

378 transactions as provided in s. 709.2208(1), whether the

379 authority to conduct banking transactions is specifically

380 enumerated or incorporated by reference to that section in the

381 power of attorney.

382 Section 14. Section 709.2112, Florida Statutes, is created

383 to read:

384 709.2112 Reimbursement and compensation of agent.-

385 (1) Unless the power of attorney otherwise provides, an

386 agent is entitled to reimbursement of expenses reasonably

387 incurred on behalf of the principal.

388 (2) Unless the power of attorney otherwise provides, a

389 qualified agent is entitled to compensation that is reasonable

390 under the circumstances.

391 (3) Notwithstanding any provision in the power of

392 attorney, an agent may not be paid compensation unless the agent
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393 is a qualified agent.

394 (4) For purposes of this section, the term "qualified

395 agent" means an agent who is the spouse of the principal, an

396 heir of the principal within the meaning of s. 732.103, a

397 financial institution that has trust powers and a place of

398 business in this state, an attorney or certified public

399 accountant who is licensed in this state, or a natural person

400 who is a resident of this state and who has never been an agent

401 for more than three principals at the same time.

402 Section 15. Section 709.2113, Florida Statutes, is created

403 to read:

404 709.2113 Agent's acceptance of appointment.-Except as

405 otherwise provided in the power of attorney, a person accepts

406 appointment as an agent by exercising authority or performing

407 duties as an agent or by any other assertion or conduct

408 indicating acceptance. The scope of an agent's acceptance is

409 limited to those aspects of the power of attorney for which the

410 agent's assertions or conduct reasonably manifests acceptance.

411 Section 16. Section 709.2114, Florida Statutes, is created

412 to read:

413 709.2114 Agent's duties.-

414 (1) An agent is a fiduciary. Notwithstanding the

415 provisions in the power of attorney, an agent who has accepted

416 appointment:

417 (a) Must act only within the scope of authority granted in

418 the power of attorney. In exercising that authority, the agent:

419 1. May not act contrary to the principal's reasonable

420 expectations actually known by the agent;
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421 2. Must act in good faith;

422 3. May not act in a manner that is contrary to the

423 principal's best interest, except as provided in paragraph

424 (2) (d land s. 709. 22 02 ; and

425 4. To the extent actually known by the agent, must attempt

426 to preserve the principal's estate plan if preserving the plan

427 is consistent with the principal's best interest based on all

428 relevant factors, including:

429 a. The value and nature of the principal's property;

430 b. The principal's foreseeable obligations and need for

431 maintenance;

432 c. Minimization of taxes, including income, estate,

433 inheritance, generation-skipping transfer, and gift taxes;

434 d. Eligibility for a benefit, a program, or assistance

435 under a statute or rule; and

436 e. The principal's personal history of making or joining

437 in making gifts;

438 (b) May not delegate authority to a third person except as

439 provided in s. 518.112;

440 (c) Must keep a record of all receipts, disbursements, and

441 transactions made on behalf of the principal; and

442 (dl Must create and maintain an accurate inventory each

443 time the agent accesses the principal's safe-deposit box, if the

444 power of attorney authorizes the agent to access the box.

445 (2) Except as otherwise provided in the power of attorney,

446 an agent who has accepted appointment shall:

447 (a) Act loyally for the sole benefit of the principal;

448 (bl Act so as not to create a conflict of interest that
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449 impairs the agent's ability to act impartially in the

450 principal's best interest;

451 (c) Act with the care, competence, and diligence

452 ordinarily exercised by agents in similar circumstances; and

453 (d) Cooperate with a person who has authority to make

454 health care decisions for the principal in order to carry out

455 the principal's reasonable expectations to the extent actually

456 known by the agent and, otherwise, act in the principal's best

457 interest.

458 (3) An agent who acts in good faith is not liable to any

459 beneficiary of the principal's estate plan for failure to

460 preserve the plan.

461 (4) If an agent is selected by the principal because of

462 special skills or expertise possessed by the agent or in

463 reliance on the agent's representation that the agent has

464 special skills or expertise, the special skills or expertise

465 must be considered in determining whether the agent has acted

466 with care, competence, and diligence under the circumstances.

467 (5) Absent a breach of duty to the principal, an agent is

468 not liable if the value of the principal's property declines.

469 (6) Except as otherwise provided in the power of attorney,

470 an agent is not required to disclose receipts, disbursements,

471 transactions conducted on behalf of the principal, or safe-

472 deposit box inventories, unless ordered by a court or requested

473 by the principal, a court-appointed guardian, another fiduciary

474 acting for the principal, a governmental agency having authority

475 to protect the welfare of the principal, or, upon the death of

476 the principal, by the personal representative or successor in
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477 interest of the principal's estate. If requested, the agent must

478 comply with the request within 60 days or provide a writing or

479 other record substantiating why additional time is needed and

480 comply with the request within an additional 60 days.

481 Section 17. Section 709.2115, Florida Statutes, is created

482 to read:

483 709.2115 Exoneration of agent.-A power of attorney may

484 provide that the agent is not liable for any acts or decisions

485 made by the agent in good faith and under the power of attorney,

486 except to the extent the provision:

487 (1) Relieves the agent of liability for breach of a duty

488 committed dishonestly, with improper motive, or with reckless

489 indifference to the purposes of the power of attorney or the

490 best interest of the principal; or

491 (2) Was inserted as a result of an abuse of a confidential

492 or fiduciary relationship with the principal.

493 Section 18. Section 709.2116, Florida Statutes, is created

494 to read:

495 709.2116 Judicial relief; conflicts of interests.-

496 (1) A court may construe or enforce a power of attorney,

497 review the agent's conduct, terminate the agent's authority,

498 remove the agent, and grant other appropriate relief.

499 (2) The following persons may petition the court:

500 (a) The principal or the agent, including any nominated

501 successor agent.

502 (b) A guardian, conservator, trustee, or other fiduciary

503 acting for the principal or the principal's estate.

504 (c) A person authorized to make health care decisions for
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505 the principal if the health care of the principal is affected by

506 the actions of the agent.

507 (d) Any other interested person if the person demonstrates

508 to the court's satisfaction that the person is interested in the

509 welfare of the principal and has a good faith belief that the

510 court's intervention is necessary.

511 (e) A governmental agency having regulatory authority to

512 protect the welfare of the principal.

513 (f) A person asked to honor the power of attorney.

514 (3) In any proceeding commenced by filing a petition under

515 this section, including, but not limited to, the unreasonable

516 refusal of a third person to allow an agent to act pursuant to

517 the power of attorney, and in challenges to the proper exercise

518 of authority by the agent, the court shall award reasonable

519 attorney's fees and costs.

520 (4) If an agent's exercise of a power is challenged in a

521 judicial proceeding brought by or on behalf of the principal on

522 the grounds that the exercise of the power was affected by a

523 conflict of interest, and evidence is presented that the agent

524 or an affiliate of the agent had a personal interest in the

525 exercise of the power, the agent or affiliate has the burden of

526 proving, by clear and convincing evidence that the agent acted:

527 (a) Solely in the interest of the principal; or

528 (b) In good faith in the principal's best interest, and

529 the conflict of interest was expressly authorized in the power

530 of attorney.

531 (5) For purposes of subsection (4):

532 (a) A provision authorizing an agent to engage in a
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533 transaction affected by a conflict of interest which is inserted

534 into a power of attorney as the result of the abuse of a

535 fiduciary or confidential relationship with the principal by the

536 agent or the agent's affiliate is invalid.

537 (b) Affiliates of an agent include:

538 1. The agent's spouse;

539 2. The agent's descendants, siblings, parents, or their

540 spouses;

541 3. A corporation or other entity in which the agent, or a

542 person who owns a significant interest in the agent, has an

543 interest that might affect the agent's best judgment;

544 4. A person or entity that owns a significant interest in

545 the agent; or

546 5. The agent acting in a fiduciary capacity for someone

547 other than the principal.

548 Section 19. Section 709.2117, Florida Statutes, is created

549 to read:

550 709.2117 Agent's liability.-An agent who violates this

551 part is liable to the principal or the principal's successors in

552 interest for the amount required to:

553 (1) Restore the value of the principal's property to what

554 it would have been had the violation not occurred; and

555 (2) Reimburse the principal or the principal's successors

556 in interest for the attorney's fees and costs paid from the

557 principal's funds on the agent's behalf in defense of the

558 agent's actions.

559 Section 20. Section 709.2118, Florida Statutes, is created

560 to read:
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561 709.2118 Agent's resignation.-Unless the power of attorney

562 provides a different method for an agent's resignation, an agent

563 may resign by giving notice to the principal, to the guardian if

564 the principal is incapacitated and one has been appointed for

565 the principal, and to any co-agent, or if none, the next

566 successor agent.

567 Section 21. Section 709.2119, Florida Statutes, is created

568 to read:

569 709.2119 Acceptance of and reliance upon power of

570 attorney.-

571 (1) (a) A third person who in good faith accepts a power of

572 attorney that appears to be executed in accordance with this

573 part may rely upon the power of attorney and may enforce an

574 authorized transaction against the principal's property as if:

575 1. The power of attorney were genuine, valid, and still in

576 effect;

577 2. The agent's authority were genuine, valid, and still in

578 effect; and

579 3. The authority of the officer executing for or on behalf

580 of a financial institution that has trust powers and acting as

581 agent is genuine, valid, and still in effect.

582 (b) For purposes of this subsection, and without limiting

583 what constitutes good faith, a third person does not accept a

584 power of attorney in good faith if the third person has notice

585 that:

586 1. The power of attorney is void, invalid, or terminated;

587 or

588 2. The purported agent's authority is void, invalid,
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589 suspended, or terminated.

590 (2) A third person may require:

591 (a) An agent to execute an affidavit stating where the

592 principal is domiciled; that the principal is not deceased; that

593 there has been no revocation, or partial or complete termination

594 by adjudication of incapacity or by the occurrence of an event

595 referenced in the power of attorney; that there has been no

596 suspension by initiation of proceedings to determine incapacity,

597 or to appoint a guardian, of the principal; and, if the affiant

598 is a successor agent, the reasons for the unavailability of the

599 predecessor agents, if any, at the time the authority is

600 exercised.

601 (b) An officer of a financial institution acting as agent

602 to execute a separate affidavit, or include in the form of the

603 affidavit, the officer's title and a statement that the officer

604 has full authority to perform all acts and enter into all

605 transactions authorized by the power of attorney for and on

606 behalf of the financial institution in its capacity as agent. A

607 written affidavit executed by the agent under this subsection

608 may, but need not, be in the following form:

609

610 STATE OF .

611 COUNTY OF ••••.••••• ..

612

613 Before me, the undersigned authority, personally appeared

614 ... (attorney in fact) ... ("Affiant"), who swore or affirmed

615 that:

616 1. Affiant is the attorney in fact named in the Durable
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617

618

619

620

621

622

623

624

625

626

627

628

629

630

631

632

633

634

635

636

637

638

639

640

641

642

643

644

Power of Attorney executed by ... (principal) ... ("Principal") on

... (date) .. ..

2. This Power of Attorney is currently exercisable by

Affiant. The principal is domiciled in ... (insert name of state,

territory, or foreign country) ....

3. To the best of the Affiant's knowledge after diligent

search and inquiry:

a. The Principal is not deceased;

b. Affiant's authority has not been suspended by

initiation of proceedings to determine incapacity or to appoint

a guardian or a guardian advocate; and

c. There has been no revocation, or partial or complete

termination, of the power of attorney or of the Affiant's

authority.

4. The Affiant is acting within the scope of authority

granted in the power of attorney.

5. The Affiant is the successor to ... (insert name of

predecessor agent) ... , who has resigned, died, become

incapacitated, is no longer qualified to serve, has declined to

serve as agent, or is otherwise unable to act, if applicable.

6. Affiant agrees not to exercise any powers granted by

the Durable Power of Attorney if Affiant attains knowledge that

it has been revoked, has been partially or completely terminated

or suspended, or is no longer valid because of the death or

adjudication of incapacity of the Principal.

.............. ..
. . . (Affiant) . ..
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645

646 Sworn to (or affirmed) and subscribed before me this

647 day of ... (month) ... , ... (year) ... , by ... (name of person making

648 statement) . ..

649

650 ... (Signature of Notary Public-State of Florida) ...

651

652 ... (Print, Type, or Stamp Commissioned Name of Notary Public) ...

653

654 Personally Known OR Produced Identification

655 ... (Type of Identification Produced) ...

656

657 (3) A third person who is asked to accept a power of

658 attorney that appears to be executed in accordance with s.

659 709.2103 may in good faith request, and rely upon, without

660 further investigation:

661 (a) A verified English translation of the power of

662 attorney if the power of attorney contains, in whole or in part,

663 language other than English;

664 (b) An opinion of counsel as to any matter of law

665 concerning the power of attorney if the third person making the

666 request provides in a writing or other record the reason for the

667 request; or

668 (c) The affidavit described in subsection (2).

669 (4) An English translation or an opinion of counsel

670 requested under this section must be provided at the principal's

671 expense unless the request is made after the time specified in

672 s. 709.2120(1) for acceptance or rejection of the power of
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673 attorney.

674 (5) Third persons who act in reliance upon the authority

675 granted to an agent and in accordance with the instructions of

676 the agent shall be held harmless by the principal from any loss

677 suffered or liability incurred as a result of actions taken

678 before the receipt of written notice as provided in s. 709.2121.

679 A third person who acts in good faith upon any representation,

680 direction, decision, or act of the agent is not liable to the

681 principal or the principal's estate, beneficiaries, or joint

682 owners for those acts.

683 (6) The acts of an agent under a power of attorney are as

684 valid and binding on the principal or the principal's estate as

685 if the principal were alive and competent if, in connection with

686 any activity pertaining to hostilities in which the United

687 States is then engaged, the principal is officially listed or

688 reported by a branch of the United States Armed Forces in a

689 missing status as defined in 37 U.S.C. s. 551 or 5 U.S.C. s.

690 5561, regardless of whether the principal is dead, alive, or

691 incompetent. Homestead property held as tenants by the

692 entireties may not be conveyed by a power of attorney regulated

693 under this provision until 1 year after the first official

694 report or listing of the principal as missing or missing in

695 action. An affidavit of an officer of the Armed Forces having

696 maintenance and control of the records pertaining to those

697 missing or missing in action that the principal has been in that

698 status for a given period is conclusive presumption of the fact.

699 Section 22. Section 709.2120, Florida Statutes, is created

700 to read:
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701 709.2120 Refusal to accept power of attorney.-

702 (1) Except as provided in subsection (2):

703 (a) A third person must accept or reject a power of

704 attorney within a reasonable time. A third person who rejects a

705 power of attorney must state in writing the reason for the

706 rej ection.

707 (b) Four days, excluding Saturdays, Sundays, and legal

708 holidays, are presumed to be a reasonable time for a financial

709 institution to accept or reject a power of attorney with respect

710 to:

711 1. A banking transaction, if the power of attorney

712 expressly contains authority to conduct banking transactions

713 pursuant to s. 709.2208 (1); or

714 2. A security transaction, if the power of attorney

715 expressly contains authority to conduct security transactions

716 pursuant to s. 709.2208 (2).

717 (c) A third person may not require an additional or

718 different form of power of attorney for authority granted in the

719 power of attorney presented.

720 (2) A third person is not required to accept a power of

721 attorney if:

722 (a) The third person is not otherwise required to engage

723 in a transaction with the principal in the same circumstances;

724 (b) The third person has knowledge of the termination or

725 suspension of the agent's authority or of the power of attorney

726 before exercising the power;

727 (c) A timely request by the third person for an affidavit,

728 English translation, or opinion of counsel under s. 709.2119(4)
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729 is refused by the agent;

730 (d) Except as provided in paragraph (b), the third person

731 be1i~ves in good faith that the power is not valid or that the

732 agent does not have authority to perform the act requested; or

733 (e) The third person makes, or has knowledge that another

734 person has made, a report to the local adult protective services

735 office stating a good faith belief that the principal may be

736 subject to physical or financial abuse, neglect, exploitation,

737 or abandonment by the agent or a person acting for or with the

738 agent.

739 (3) A third person who, in violation of this section,

740 refuses to accept a power of attorney is subject to:

741 (a) A court order mandating acceptance of the power of

742 attorney; and

743 (b) Liability for damages, including reasonable attorney's

744 fees and costs, incurred in any action or proceeding that

745 confirms, for the purpose tendered, the validity of the power of

746 attorney or mandates acceptance of the power of attorney.

747 Section 23. Section 709.2121, Florida Statutes, is created

748 to read:

749 709.2121 Notice.-

750 (1) A notice, including a notice of revocation, notice of

751 partial or complete termination by adjudication of incapacity or

752 by the occurrence of an event referenced in the power of

753 attorney, notice of death of the principal, notice of suspension

754 by initiation of proceedings to determine incapacity or to

755 appoint a guardian, or other notice, is not effective until

756 written notice is provided to the agent or any third persons
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757 relying upon a power of attorney.

758 (2) Notice must be in writing and must be accomplished in

759 a manner reasonably suitable under the circumstances and likely

760 to result in receipt of the notice or document. Permissible

761 methods of notice or for sending a document include first-class

762 mail, personal delivery, delivery to the person's last known

763 place of residence or place of business, or a properly directed

764 facsimile or other electronic message.

765 (3) Notice to a financial institution must contain the

766 name, address, and the last four digits of the principal's

767 taxpayer identification number and be directed to an officer or

768 a manager of the financial institution in this state.

769 (4) Notice is effective when given, except that notice

770 upon a financial institution, brokerage company, or title

771 insurance company is not effective until 5 days, excluding

772 Saturdays, Sundays, and legal holidays, after it is received.

773 Section 24. Section 709.2201, Florida Statutes, is created

774 to read:

775 709.2201 Authority of agent.-

776 (1) Except as provided in this section or other applicable

777 law, an agent may only exercise authority specifically granted

778 to the agent in the power of attorney and any authority

779 reasonably necessary to give effect to that express grant of

780 specific authority. General provisions in a power of attorney

781 which do not identify the specific authority granted, such as

782 provisions purporting to give the agent authority to do all acts

783 that the principal can do, is not an express grant of specific

784 authority and does not grant any authority to the agent. Court
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785 approval is not required for any action of the agent in

786 furtherance of an express grant of specific authority.

787 (2) As a confirmation of the law in effect in this state

788 when this part became effective, such authorization may include,

789 without limitation, authority to:

790 (a) Execute stock powers or similar documents on behalf of

791 the principal and delegate to a transfer agent or similar person

792 the authority to register any stocks, bonds, or other securities

793 into or out of the principal's or nominee's name.

794 (b) Conveyor mortgage homestead property. However, if the

795 principal is married, the agent may not mortgage or convey

796 homestead property without joinder of the principal's spouse or

797 the spouse's guardian. Joinder by a spouse may be accomplished

798 by the exercise of authority in a power of attorney executed by

799 the joining spouse, and either spouse may appoint the other as

800 his or her agent.

801 (c) If such authority is specifically granted in a durable

802 power of attorney, make all health care decisions on behalf of

803 the principal, including, but not limited to, those set forth in

804 chapter 765.

805 (3) Notwithstanding the provisions of this section, an

806 agent may not:

807 (a) Perform duties under a contract that requires the

808 exercise of personal services of the principal;

809 (b) Make any affidavit as to the personal knowledge of the

810 principal;

811 (c) Vote in any public election on behalf of the

812 principal;
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813 (d) Execute or revoke any will or codicil for the

814 principal; or

815 (e) Exercise powers and authority granted to the principal

816 as trustee or as court-appointed fiduciary.

817 (4) Subject to s. 709.2202, if the subjects over which

818 authority is granted in a power of attorney are similar or

819 overlap, the broadest authority controls.

820 (5) Authority granted in a power of attorney is

821 exercisable with respect to property that the principal has when

822 the power of attorney is executed and to property that the

823 principal acquires later, whether or not the property is located

824 in this state and whether or not the authority is exercised or

825 the power of attorney is executed in this state.

826 (6) An act performed by an agent pursuant to a power of

827 attorney has the same effect and inures to the benefit of and

828 binds the principal and the principal's successors in interest

829 as if the principal had performed the act.

830 Section 25. Section 709.2202, Florida Statutes, is created

831 to read:

832 709.2202 Authority that requires separate signed

833 enumeration.-

834 (1) Notwithstanding s. 709.2201, an agent may exercise the

835 following authority only if the principal signed or initialed

836 next to each specific enumeration of the authority, the exercise

837 of the authority is consistent with the agent's duties under s.

838 709.2114, and the exercise is not otherwise prohibited by

839 another agreement or instrument:

840 (a) Create an inter vivos trust;
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(b) With respect to a trust created by or on behalf of the

principal, amend, modify, revoke, or terminate the trust, but

only if the trust instrument explicitly provides for amendment,

modification, revocation, or termination by the settlor's agent;

(c) Make a gift, subject to subsection (3);

(d) Create or change rights of survivorship;

(e) Create or change a beneficiary designation;

(f) Waive the principal's right to be a beneficiary of a

joint and survivor annuity, including a survivor benefit under a

retirement plan; or

(g) Disclaim property and powers of appointment.

(2) Notwithstanding a grant of authority to do an act

described in subsection (1), unless the power of attorney

otherwise provides, qn agent who is not an ancestor, spouse, or

descendant of the principal may not exercise authority to create

in the agent, or in an individual to whom the agent owes a legal

obligation of support, an interest in the principal's property,

whether by gift, right of survivorship, beneficiary designation,

disclaimer, or otherwise.

(3) Unless the power of attorney otherwise provides, a

provision in a power of attorney granting general authority with

respect to gifts authorizes the agent to only:

(a) Make outright to, or for the benefit of, a person a

gift of any of the principal's property, including by the

exercise of a presently exercisable general power of appointment

held by the principal, in an amount per donee not to exceed the

annual dollar limits of the federal gift tax exclusion under 26

U.S.C. s. 2503(b), as amended, without regard to whether the
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869 federal gift tax exclusion applies to the gift, or if the

870 principal's spouse agrees to consent to a split gift pursuant to

871 26 U.S.C. s. 2513, as amended, in an amount per donee not to

872 exceed twice the annual federal gift tax exclusion limit; and

873 (b) Consent, pursuant to 26 U.S.C. s. 2513, as amended, to

874 the splitting of a gift made by the principal's spouse in an

875 amount per donee not to exceed the aggregate annual gift tax

876 exclusions for both spouses.

877 (4) Notwithstanding subsection (1), if a power of attorney

878 is otherwise sufficient to grant an agent authority to conduct

879 banking transactions, as provided in s. 709.2208(1), conduct

880 investment transactions as provided in s. 709.2208(2), or

881 otherwise make additions to or withdrawals from an account of

882 the principal, making a deposit to or withdrawal from an

883 insurance policy, retirement account, individual retirement

884 account, benefit plan, bank account, or any other account held

885 jointly or otherwise held in survivorship or payable on death,

886 is not considered to be a change to the survivorship feature or

887 beneficiary designation, and no further specific authority is

888 required for the agent to exercise such authority. A bank or

889 other financial institution does not have a duty to inquire as

890 to the appropriateness of the agent's exercise of that authority

891 and is not liable to the principal or any other person for

892 actions taken in good faith reliance on the appropriateness of

893 the agent's actions. This subsection does not eliminate the

894 agent's fiduciary duties to the principal with respect to any

895 exercise of the power of attorney.

896 (5) This section does not apply to a power of attorney
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897 executed before October 1, 2011.

898 Section 26. Section 709.2208, Florida Statutes, is created

899 to read:

900 709.2208 Banks and other financial institutions.-

901 (1) A power of attorney that includes the statement that

902 the agent has "authority to conduct banking transactions as

903 provided in section 709.2208(1), Florida Statutes" grants

904 general authority to the agent to engage in the following

905 transactions with financial institutions without additional

906 specific enumeration in the power of attorney:

907 (a) Establish, continue, modify, or terminate an account

908 or other banking arrangement with a financial institution.

909 (b) Contract for services available from a financial

910 institution, including renting a safe-deposit box or space in a

911 vault.

912 (c) Withdraw, by check, order, electronic funds transfer,

913 or otherwise, money or property of the principal deposited with

914 or left in the custody of a financial institution.

915 (d) Receive statements of account, vouchers, notices, and

916 similar documents from a financial institution and act with

917 respect to them.

918 (e) Purchase cashier's checks, official checks, counter

919 checks, bank drafts, money orders, and similar instruments.

920 (f) Endorse and negotiate checks, cashier's checks,

921 official checks, drafts, and other negotiable paper of the

922 principal or payable to the principal or the principal's order,

923 transfer money, receive the cash or other proceeds of those

924 transactions, and accept a draft drawn by a person upon the
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925 principal and pay it when due.

926 (g) Apply for, receive, and use debit cards, electronic

927 transaction authorizations, and traveler's checks from a

928 financial institution.

929 (h) Use, charge, or draw upon any line of credit, credit

930 card, or other credit established by the principal with a

931 financial institution.

932 (i) Consent to an extension of the time of payment with

933 respect to commercial paper or a financial transaction with a

934 financial institution.

935 (2) A power of attorney that specifically includes the

936 statement that the agent has "authority to conduct investment

937 transactions as provided in section 709.2208(2), Florida

938 Statutes" grants general authority to the agent with respect to

939 securities held by financial institutions to take the following

940 actions without additional specific enumeration in the power of

941 attorney:

942 (a) Buy, sell, and exchange investment instruments.

943 (b) Establish, continue, modify, or terminate an account

944 with respect to investment instruments.

945 (c) Pledge investment instruments as security to borrow,

946 pay, renew, or extend the time of payment of a debt of the

947 principal.

948 (d) Receive certificates and other evidences of ownership

949 with respect to investment instruments.

950 (e) Exercise voting rights with respect to investment

951 instruments in person or by proxy, enter into voting trusts, and

952 consent to limitations on the right to vote.
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953 (f) Sell commodity futures contracts and call and put

954 options on stocks and stock indexes.

955

956 For purposes of this subsection, the term "investment

957 instruments" means stocks, bonds, mutual funds, and all other

958 types of securities and financial instruments, whether held

959 directly, indirectly, or in any other manner, including shares

960 or interests in a private investment fund, including, but not

961 limited to, a private investment fund organized as a limited

962 partnership, a limited liability company, a statutory or common

963 law business trust, a statutory trust, or a real estate

964 investment trust, joint venture, or any other general or limited

965 partnership; derivatives or other interests of any nature in

966 securities such as options, options on futures, and variable

967 forward contracts; mutual funds; common trust funds; money

968 market funds; hedge funds; private equity or venture capital

969 funds; insurance contracts; and other entities or vehicles

970 investing in securities or interests in securities whether

971 registered or otherwise, except commodity futures contracts and

972 call and put options on stocks and stock indexes.

973 Section 27. Section 709.2301, Florida Statutes, is created

974 to read:

975 709.2301 Principles of law and equity.-The common law of

976 agency and principles of equity supplement this part, except as

977 modified by this part or other state law.

978 Section 28. Section 709.2302, Florida Statutes, is created

979 to read:

980 709.2302 Laws applicable to financial institutions and
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999

1000

1001
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1003

1004

1005

1006

1007

1008

entities.-This part does not supersede any other law applicable

to financial institutions or other entities, and that law

controls if inconsistent with this part.

Section 29. Section 709.2303, Florida Statutes, is created

to read:

709.2303 Remedies under other law.-The remedies under this

part are not exclusive and do not abrogate any right or remedy

under any other law other than this part.

Section 30. Section 709.2401, Florida Statutes, is created

to read:

709.2401 Relation to electronic signatures in federal

law.-This part modifies, limits, and supersedes the federal

Electronic Signatures in Global and National Commerce Act, 15

U.S.C. s. 7001 et seq., but does not modify, limit, or supersede

s. 101(c) of that act, or authorize electronic delivery of any

of the notices described in s. 103(b) of that act.

Section 31. Section 709.2402, Florida Statutes, is created

to read:

709.2402 Effect on existing powers of attorney.-Except as

otherwise provided in this part:

(1) This part applies to a power of attorney created

before, on, or after October 1, 2011, and to acts of the agent

occurring on or after that date.

(2) An act of the agent occurring before October 1, 2011,

is not affected by this part.

Section 32. Subsection (5) of section 736.0602, Florida

Statutes, is amended to read:

736.0602 Revocation or amendment of revocable trust.-
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1009 (5) A settlor's powers with respect to revocation,

1010 amendment, or distribution of trust property may be exercised by

1011 an agent under a power of attorney only as authorized by s.

1012 709.2206 709.08.

1013 Section 33. Sections 709.01, 709.015, 709.08, and 709.11

1014 Florida Statutes, are repealed.

1015 Section 34. This act shall take effect October 1, 2011.
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SUMMARY ANALYSIS

Instruments affecting title to real property are recorded in the public records in order to provide a public
record of the chain of title to the property, together with a record of encumbrances against the title.

Prior law only allowed original papers, properly signed, to be presented for recording. Recently, state law
was amended to allow for electronic recording of real property instruments. However, several of the clerks
of the court and county recorders were accepting electronic recordings relating to real property prior to the
2007 adoption of the Uniform Real Property Electronic Recording Act. Others began accepting electronic
documents for recording before rules contemplated in the Act were formally adopted.

The bill retroactively and prospectively ratifies the validity of all such electronic documents submitted to and
accepted by a county recorder for recordation, whether or not the electronic documents were in strict
compliance with the statutory or regulatory framework in effect at that time. This bill provides that all such
recorded documents are deemed to provide constructive notice or ownership and encumbrances. The bill
also clarifies that changes made by the bill do not alter the duty of a clerk or county recorder to comply with
the Uniform Real Property Electronic Recording Act or rules adopted by the Department of State pursuant
to that act.

This bill does not appear to have a fiscal impact on state or local government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Florida Record of Conveyance of Real Estate

Chapter 965, F.S., provides that a record of a conveyance of real property, a mortgage of real property,
or any other related document affecting title to real property, is valid when recorded with the clerk of the
court (or county recorder) in the county in which the real property lies. Prior law required that a person
present for recording an original signed paper documenting the transfer or encumbrance. With the
advent of technology, clerk's offices began to accept electronic recordings.

Uniform Electronic Transaction Act and Uniform Real Property Electronic Recording Act

In 2000, the Legislature adopted the Uniform Electronic Transaction Act (UETA).1 This act was based
on work by the National Conference of Commissioners on Uniform State Laws (NCCUSL). Many,
including NCCUSL, believed the UETA allowed the electronic creation, submission, and recording of
electronic documents affecting real property.

Some county recorders began accepting electronic recordings based on the authority facially granted
under the UETA. As such, a significant number of electronic documents were filed.

Some legal commentators disagreed, feeling the UETA alone did not authorize the recording of
electronic documents affecting title to real property. That disagreement, and the natural conservative
nature of most real estate professionals, resulted in a limitation on the use and acceptability of
electronic documents in real estate transactions.

To address this problem, NCCUSL promulgated a separate uniform law to address these perceived
shortcomings. A variation of the NCCUSL uniform law was adopted by the Legislature in 2007 and is
referred to as the Uniform Real Property Electronic Recording Act (URPERA).2

The adoption of the URPERA, as a matter of statutory interpretation, called into question the efficacy of
electronic documents recorded pursuant to UETA. The URPERA requires the Department of State, by
rule, to prescribe standards to implement the act in consultation with the Electronic Recording Advisory
Committee.3 URPERA also provides that any county recorder who elects to receive, index, store,
archive, and transmit electronicdocuments to do so in compliance with standards established by rules
adopted by the Department of State.4

Before the Department of State could begin establishing rules, several county recorders began
accepting electronic recordings and, as a result, discovered significant cost and labor savings. Rule 1B­
31 of the Florida Administrative Code implements the URPERA and provides guidelines for accepting
electronic documents.

Effect of the Bill

The bill creates s. 695.28, F.S., to retroactively and prospectively ratify the validity of all electronic
documents affecting title to real property submitted to and accepted by a clerk of court or county
recorder for recordation, notwithstanding possible technical defects.

1 See s. 668.50, F.S.
2 See s. 695.27, F.S.
3 Section 695.27(5)(a), F.S. This section creates the Electronic Recording Advisory Committee. It also requires the Florida
Association ofCourt Clerks and Comptrollers to provide administrative support to the Department of State and the committee at no
charge. The committee is composed of nine members who serve one year terms.
4 Section 695.27(4)(b), F.S.
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The bill provides that all documents, previously or hereafter accepted by a clerk of court or county
recorder for recordation electronically, whether under the UETA or the URPERA, are deemed to be
validly recorded and provide notice to all persons notwithstanding that:

• Such documents may have been received and recorded before the formal adoption of rules by
the Department of State; or

• Defects in, deviations from, or the inability to demonstrate strict compliance with any statute,
rule, or procedure to electronically record documents that may have been in effect at the time
the electronic documents were submitted for recording.

The bill also provides that the newly created s. 695.28, F.S., does not alter the duty of the clerk or
recorder to comply with the URPERA or rules adopted by the Department of State pursuant to that act.

B. SECTION DIRECTORY:

Section 1 creates s. 695.28, F.S., regarding validity of recorded electronic documents.

Section 2 provides that the act is intended to clarify and applies prospectively and retroactively.

Section 3 provides that the act shall take effect upon becoming a law.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

STORAGE NAME: h0951.CVJS.DOCX
DATE: 3/11/2011

PAGE: 3



This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

This bill provides that it is intended to be clarifying and remedial and shall apply retroactively.
Retroactive application of legislation can implicate the due process provisions of the Constitution.5

As a general matter, statutes which do not alter vested rights but relate only to remedies or
procedure can be applied retroactively.6

The Florida Supreme Court has ruled that statutes enacted soon after a controversy over the
meaning of legislation may be considered a legislative interpretation of the original law and not
substantive change:

When, as occurred here, an amendment to a statute is enacted soon after controversies
as to the interpretation of the original act arise, a court may consider that amendment as
a legislative interpretation of the original law and not as a substantive change thereof.
This Court has recognized the propriety of considering SUbsequent legislation in arriving
at the proper interpretation of the prior statute?

B. RULE-MAKING AUTHORITY:
i

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a

5 See State Department ofTransportation v. Knowles, 402 So.2d 1155 (Fla. 1981).
6 See Metropolitan Dade County v. Chase Federal Housing Corporation, 737 So.2d. 494 (Fla. 1999).
7 Lowry v. Parole and Probation Commission, 473 So.2d 1248, 1250 (Fla. 1985)(intemal citations omitted).
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DATE: 3/11/2011

PAGE: 4



FLORIDA

HB 951

H 0 USE o F REPRESENTATIVES

2011

1 A bill to be entitled

2 An act relating to the recording of real property

3 documents; creating s. 695.28, F.S.; establishing that

4 certain electronic documents accepted for recordation are

5 validly recorded; providing legislative intent; providing

6 for prospective and retroactive application; providing an

7 effective date.

8

9 Be It Enacted by the Legislature of the State of Florida:

10

11 Section 1. Section 695.28, Florida Statutes, is created to

12 read:

13 695.28 Validity of recorded electronic documents.-

14 (1) A document that is otherwise entitled to be recorded

15 and that was or is submitted to the clerk of the court or county

16 recorder by electronic means and accepted for recordation is

17 deemed validly recorded and provides notice to all persons

18 notwithstanding:

19 (a) That the document was received and accepted for

20 recordation before the Department of State adopted standards

21 implementing s. 695.27; or

22 (b) Any defects in, deviations from, or the inability to

23 demonstrate strict compliance with any statute, rule, or

24 procedure to submit or record an electronic document in effect

25 at the time the electronic document was submitted for recording.

26 (2) This section does not alter the duty of the clerk or

27 recorder to comply with s. 695.27 or rules adopted pursuant to

28 that section.
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29 Section 2. This act is intended to clarify existing law

30 and applies prospectively and retroactively.

31 Section 3. This act shall take effect upon becoming a law.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 391 (2011)

Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee

2 Representative(s) Metz offered the following:

3

4 Amendment (with title amendment)

5 Remove lines 25-39 and insert:

6 otherwise, if:

7 (a) The testimony is based upon sufficient facts or data;

8 (b) The testimony is the product of reliable principles

9 and methods; and

10 (c) The witness has applied the principles and methods

11 reliably to the facts of the case; however, the opinion is

12 admissible only if it can be applied to evidence at trial.

13 (2) The courts of this state shall interpret and apply the

14 reguirements of subsection (1) and s. 90.704 in accordance with

15 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579

16 (1993); General Electric Co. v. Joiner, 522 U.S. 136 (1997); and

17 Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999). Frye v.

18 United States, 293 F. 1013 (D.C. Cir. 1923) and subseguent
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 391 (2011)

Amendment No. 1
19 Florida decisions applying or implementing Frye no longer apply

20 to

21

22

23

24 TITLE AMENDMENT

25 Remove lines 3-13 and insert:

26 F.S.; providing that a witness qualified as an expert by

27 knowledge, skill, experience, training, or education may testify

28 in the form of an opinion as to the facts at issue in a case

29 under certain circumstances; requiring the courts of this state

30 to interpret and apply the principles of expert testimony in

31 conformity with specified United States Supreme Court decisions;

32 amending s. 90.704, F.S.; providing that facts or data that are

33 otherwise inadmissible in evidence may not be disclosed to the

34 jury by the proponent of the opinion or inference unless the

35 court determines that the probative value of the facts or data

36 in assisting the jury to evaluate the expert's opinion

37 substantially outweighs the prejudicial effect of the facts or

38 data; providing an effective date.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 405 (2011)

Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee

2 Representative(s) Baxley offered the following:

3

4 Amendment

5 Remove line 36 and insert:

6 Section 3. This act shall take effect July 1, 2011 and

7 shall apply to causes of action occurring on or after that date.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 647 (2011)

Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee

2 Representative(s) Kiar offered the following:

3

4 Amendment

5 Remove line 47 and insert:

6 Section 2. This act shall take effect July 1, 2011, and

7 shall apply to causes of action accruing on or after that date.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 815 (2011)

Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee

2 Representative(s) Harrison offered the following:

3

4 Amendment

5 Remove line 208 and insert:

6 2011, is v~lid if its execution complies with s. 709.2105.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 815 (2011)

Amendment No. 2

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (Y/N)

ADOPTED W/O OBJECTION (Y/N)

FAILED TO ADOPT (Y/N)

WITHDRAWN (Y/N)

OTHER

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee

2 Representative(s) Harrison offered the following:

3

4 Amendment

5 Remove line 1012 and insert:

6 709 . 2202 7.09. 08 .
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