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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB CVJS 11-04 Judicial Retention Elections
SPONSOR(S): Civil Justice Subcommittee
TIED BILLS: None IDEN./SIM. BILLS: None

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
. .- . . . . L”n 4 /]
Orig. Comm.: Civil Justice Subcommittee Billmeier /8 Bond ‘ﬂ}/:;/
SUMMARY ANALYSIS

Justices of the Florida Supreme Court, judges of the district courts of appeals, circuit judges, and county
judges serve six year teams. Before the expiration of each term, Supreme Court justices and judges on
the district courts of appeal appear on the ballot for a retention election.  If a majority of voters approve, the
justice or judge is elected to another term. No Florida justice or judge has ever failed to receive a majority.
Circuit and county judges compete in contested elections but circuits and counties have the option to
change to the retention election system used for the appellate courts.

This joint resolution changes the retention requirements for Supreme Court justices and judges of the
district courts of appeal that are on the ballot in retention elections to 60%. If a justice or judge is not
approved by at least 60% of the voters in an election, a vacancy exists in the office effective at the end of
the justice or judge's term. This 60% requirement will apply to circuit and county judges in any circuit or
county that changes to a retention election system for selecting and retaining judges.

The proposed joint resolution appears to require a nonrecurring expense payable from the General
Revenue Fund in FY 2012-13 for required advertising of the joint resolution. This joint resolution does not
appear to have a fiscal impact on local governments.

The proposed joint resolution, if passed by the Legislature, would be considered by the electorate at the
November, 2012, general election. A joint resolution must be passed by a three-fifths vote of the
membership of each house of the Legislature.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcb04.CVJS.DOCX
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Article V, Fla. Const., provides for four categories of justices and judges: justices of the Supreme Court
and judges on the district courts of appeal, the circuit courts, and the county courts. Justices and
judges serve for terms of six years.'

To become a justice of the Supreme Court or a judge on the district court of appeals, one applies to the
appropriate judicial nominating commission. The judicial nominating commission selects three to six
_applicants and submits that list of nominees to the Governor. The Governor must select the justice or
judge from that list. At the general election prior to the expiration of each term, Supreme Court justices
and judges on the district courts of appeal whose terms of office are expiring appear on the ballot for a
retention election. If a majority of voters approve, the justice or judge is elected to another term.?
Florida enacted this system, sometimes called "merit retention," in 1972. No Florida justice or judge

has ever failed to achieve a majority vote.

Circuit and county judges compete in contested elections.? If there is no opposition when a judge runs
for reelection, a judge is reelected to the seat. Each judicial circuit and each county has had the option
since 2000 of changing from the contested election method of selecting judges to the "merit retention"”
method but, thus far, no circuit or county has done so. Every circuit and county held a referendum on
the issue in 2000.

Past Election Results

According to information gathered from the Division of Elections website, 39 supreme court justices
have appeared on the ballot since 1980. All 39 were approved by a majority of the voters. Two of
those justice received less than 60% of the vote. During the 2004-2010 general elections, 81 of the 88
district court of appeal judges that appeared on the ballot received more than 60% of the vote.

Effect of Proposed Changes

This joint resolution changes the retention requirements for justices and judges that are on the ballot in
retention elections from a majority to 60%. If a justice or judge is not approved by at least 60% of the
voters in an election, a vacancy exists in the office effective at the end of the justice or judge's term.
Vacancies are filled by a nominee appointed by the Governor from a list provided by the appropriate
judicial nominating commission. The 60% retention requirement will also apply to circuit and county
judges if the circuit or county changes its method of selecting judges from a direct election to a merit
selection system. '

B. SECTION DIRECTORY:
n/a

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

! See Art. V, ss. 10(a), 10(b)(3), Fla. Const.

2 See Art. V, s. 10(a), Fla. Const.

3 See Art. V, s. 10(b), Fla. Const.
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None.

2. Expenditures:

Article XI, s. 5(d), Fla. Const., requires that a proposed constitutional amendment be published
twice in one newspaper of general circulation in each county in which a newspaper is published
prior to the election in which the voters will consider it. The Department of State has not yet
analyzed this proposal to determine the estimated costs but has previously indicated the average
cost to advertise a proposed constitutional amendment is $106.14 per word.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lil. COMMENTS
“A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
A mandates analysis is inapplicable as this bill is a proposed constitutional amendment.

2. Other:

A joint resolution must be passed by a three-fifths vote of the membership of each house of the
Legislature before it can be proposed to the voters. It must be approved by 60% of the voters in
order to be adopted as part of the Constitution. See Art. XI, ss. 1, 5 Fla. Const.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
n/a
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House Joint Resolution
A joint resolution proposing an amendment to Section 10 of
Article V of the State Constitution to increase the

threshold for retention elections.

Be It Resolved by the Legislature of the State of Florida:

That the following amendment to Section 10 of Article V of
the State Constitution is agreed to and shall be submitted to
the electors of this state for approval or rejection at the next
general election or at an earlier special election specifically
authorized by law for that purpose:

ARTICLE V
Judiciary

SECTION 10. Retention; election and terms.—

(a) Any justice or judge may qualify for retention by a
vote of the electors in the general election next preceding the
expiration of the justice's or judge's term in the manner
prescribed by law. If a justice or judge is ineligible .or fails
to qualify for retention, a vacancy shall exist in that office
upon the expiration of the term being served by the justice or
judge. When a justice or judge so qualifies, the ballot shall
read substantially as follows: "Shall Justice (or Judge) (name
of justice or judge) of the (name of the court) be

retained in office?" If at least sixty percent a—majerity of the

qualified electors voting within the territorial jurisdiction of
the court vote to retain, the justice or judge shall be retained

for a term of six years. The term of the justice or judge
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retained shall commence on the first Tuesday after the first
Monday in January following the general election. If more than

forty percent a—majerikty of the qualified electors voting within

the territorial jurisdiction of the court vote to not retain, a
vacancy shall exist in that office upon the expiration of the
term being served by the justice or judge.

(b) (1) The election of circuit judges shall be preserved
notwithstanding the provisions of subsection (a) unless a
majority of those voting in the jurisdiction of that circuit
approves a local option to select circuit judges by merit
selection and retention rather than by election. The election of
circuit judges shall be by a vote of the qualified electors
within the territorial jurisdiction of the court.

(2) The election of county court judges shall be preserved
notwithstanding the provisions of subsection (a) unless a
majority of those voting in the jurisdiction of that county
approves a local option to select county judges by merit
selection and retention rather than by election. The election of
county court judges shall be by a vote of the qualified electors
within the territorial jurisdiction of the court.

(3)a. A vote to exercise a local option to select circuit
court judges and county court judges by merit selection and
retention rather than by election shall be held in each circuit
and county at the general election in the year 2000. If a vote
to exercise this local option fails in a vote of the electors,
such option shall not again be put to a vote of the electors of

that jurisdiction until the expiration of at least two years.
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b. After the year 2000, a circuit may initiate the local
option for merit selection and retention or the election of
circuit judges, whichever is applicable, by filing with the
custodian of state records a petition signed by the number of
electors equal to at least ten percent of the votes cast in the
circuit in the last preceding election in which presidential
electors were chosen.

¢. After the year 2000, a county may initiate the local
option for merit selection and retention or the election of
county court judges, whichever is applicable, by filing with the
supervisor of elections a petition signed by the number of
electors equal to at least ten percent of the votes cast in the
county in the last preceding election in which presidential
electors were chosen. The terms of circuit judges and judges of

county courts shall be for six years.

BE IT FURTHER RESOLVED that the following statement be

placed on the ballot:
CONSTITUTIONAL AMENDMENT
ARTICLE V, SECTION 10

INCREASING THE THRESHOLD REQUIRED TO RETAIN JUSTICES AND
JUDGES.—Proposing an amendment to the State Constitution to
increase the threshold required to retain justices and judges.
Under current law, a justice or judge appears on the ballot at
the end of each term of office for a retention election. If a
majority of the votes are cast for retention, the justice or
judge continues in office, but if a majority votes not to retain

the justice or judge is removed from office at the end of the
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term of office. This amendment changes the threshold to 60%;
that is, 60% or more of the votes cast would have to vote to
retain in order for a justice or judge to remain in office for
another term. This provision will apply to all state court
appellate justices and judges, but will only apply to trial
court judges in your judicial circuit or your county if your
circuit or county has approved merit selection and retention;
otherwise, this proposed amendment will not affect your circuit

court judges or county court judges, respectively.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB CVJS 11-05  Judicial Qualifications Commission
~— SPONSOR(S): Civil Justice Subcommittee
TIED BILLS: None IDEN./SIM.BILLS: SB 1704

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
Orig. Comm.: Civil Justice Subcommittee Woodbur@\/\) Bond YY@
SUMMARY ANALYSIS

The Judicial Qualifications Commission is responsible for investigating allegations of wrongdoing by Florida
justices and judges. Where appropriate, the commission recommends discipline to the Supreme Court.

- Nearly all records of the commission are confidential. Only if formal charges are filed are records open,
and then only the records created after the filing of charges are open.

The proposed joint resolution amends the state constitution to provide that most records and proceedings
of the Judicial Qualifications Commission are open to public inspection and copying once the commission
has determined whether or not to file formal charges. However, records that are otherwise exempt from
public disclosure will remain exempt.

This proposed joint resolution appears to require a nonrecurring expense of approximately $200,000
payable from the General Revenue Fund in FY 2012-13 for required advertising of the proposed joint
resolution. This proposed joint resolution does not appear to have a fiscal impact on local governments.

The proposed joint resolution, if passed by the Legislature, would be considered by the electorate at the
November, 2012, general election. A joint resolution must be passed by a three-fifths vote of the
membership of each house of the Legislature.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

~A. EFFECT OF PROPOSED CHANGES:

Judicial Qualifications Commission

The Judicial Qualifications Commission (JQC) is established by art. V, s. 12 of the state constitution.
The JQC is charged with investigating and recommending to the Supreme Court the discipline,
including the removal from office, of any justice or judge whose conduct warrants such discipline.’

The JQC membership is comprlsed of:

* Two judges from the district courts of appeal (selected by the judges of the district courts of
- appeal).

* Two judges from the circuit courts (selected by the judges of the circuit courts).

e Two judges from the county courts (selected by the judges of the county courts).
Four electors who are members of the Florida Bar (selected by the governing body of the
Florida Bar). ‘

e Five electors who have never held judicial office nor been members of the Florida Bar (selected
by the Governor).

The members of the commission serve snx year terms.? The commission is divided into two panels; an
investigative panel and a hearing panel.® The investigative panel receives or initiates complaints,
conducts investigations, dlsmisses complaints, and, upon a majority vote of the panel, submits formal
charges to the hearing panel.* The process to this point is confidential.

The hearing panel receives and hears formal charges filed by the investigative panel. By majority vote,
the hearing panel may recommend discipline. By a two-thirds vote, the hearing panel may recommend
removal of a justice or judge or the involuntary retirement of a justice or judge for any disability that
seriously interferes with the performance of judicial duties.® The Supreme Court, upon receiving the
recommendation from the hearing panel, may accept, reject, or modify in whole or in part the
recommendation.®

In FY 2009-2010, the Judicial Qualifications Commission received 620 complaints and filed formal
charges against 6 judges.

Public Records Laws

The state constitution provides that all proceedings before the Judicial Qualifications Commission are
confidential until formal charges against a justice or judge are filed by the investigative panel with the
Clerk of the Supreme Court. Once the formal charges have been filed the proceedings before the
hearing panel and before the Supreme Court are open to the public. If, however, the investigative panel
votes to not pursue formal charges regarding a complaint, then the records of the complaint and
investigation never become public.

Florida has a long history of open public records. Article 1, s. 24(a) of the state constitution (which is
not applicable to the JQC) provides that:

! Article V sec. 12(a)(1), Florida Constitution. '

2 Article V sec. 12(a)(2), Florida Constitution, provides that a member's term may not exceed six years as prescribed by general law.
Section 43.20, F.S., provides for six year terms.

? Article V s. 12(b), Florida Constitution.

41d.
*1d.

¢ Article V s. 12(c)(1), Florida Constitution.
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Every person has a right to inspect or copy any public record made or received in
connection with the official business of any public body, officer, or employee of the state,
or persons acting on their behalf, except with respect to records exempted pursuant to
this section or specifically made confidential by this Constitution. This section specifically
includes the legislative, executive, and judicial branches of government and each
agency or department created thereunder; counties, municipalities and districts; and
each commission, or entity created pursuant to law or this Constitution.

This openness is reflected in the laws relating to the public records of the Florida Commission on
Ethics.” Similar to the JQC, the Commission on Ethics investigates allegations of wrongdoing by state
officials. Unlike the JQC, however, most records of the Commission on Ethics become public records
open for inspection and copying. Specifically, a record of the Commission on Ethics is open once
either the complaint is dismissed or the Commission on Ethics determines that probable cause exists to
conduct a formal hearing.

Effect of the Bill

This joint resolution amends art. V, s. 12(a)(4) of the state constitution to require that most records,
materials and proceedings relating to complaints and proceedings before the Judicial Qualifications
Commission be open to public inspection and copying upon the determination by the JQC whether or
not formal charges will be filed. However, records that are otherwise exempt from public disclosure will
remain exempt.®

The effect of the amendment is that records of the Judicial Qualifications Commxss:on would be open in
a manner similar to those of the Commission on Ethics.

The joint resolution also removes outdated constitutional provisions related to the JQC.
B. SECTION DIRECTORY:
n/a .

ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

Article XI, s. 5(d), Fla. Const., requires that a proposed constitutional amendment must be
published in one newspaper of general circulation in each county in which a newspaper is
published. The Department of State has estimated that publication cost at $106.14 per word. At
1821 words, the estimated cost is $193,281. This nonrecurring cost would be payable from
General Revenue in FY 2012-2013.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

" See s. 112.320, F.S. The Commission on Ethics was created to serve as the guardian of the standards of conduct for the officers and
employees of the state, county, city and other political subdivisions of the state. The commission is similar to the JQC but instead has
Jjurisdiction over the executive and legislative branch.

® For instance, if part of the investigation involved review of a juvenile record normally exempt from public disclosure, the exemption
would remain and that part of the investigatory file would not be disclosed.
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2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
A mandates analysis is inapplicable as this bill is a proposed constitutional amendment.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

This is a legislative joint resolution, which is one of the methods for proposing, approving or rejecting
amendments to the Florida Constitution. The joint resolution requires passage by a three-fifths

vote of the membership of each house of-the Legislature. The proposed constitutional amendment
must be submitted to the electors at the next general election held more than 90 days after the joint
resolution is filed with the custodian of state records. If approved by sixty percent of the electors voting
on the question, the proposed amendment becomes effective on the Tuesday after the first Monday

in January following the election, or on such other date as may be specified in the amendment.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a

STORAGE NAME: pcb05.CVJS.DOCX PAGE: 4
DATE: 3/7/2011



FL ORIDA H O U S§ E O F REPRESTENTATII

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PCB CVJS 11-05 ORIGINAL 2011

House Joint Resolution
A joint resolution proposing an amendment to Section 12 of
Article V of the State Constitution to provide that
records, materials, and proceedings of the judicial
qualifications commission shall be public upon the filing
of formal charges or upon a finding that formal charges
will not be filed; providing exceptions; deleting outdated

provisions.

Be It Resolved by the Legislature of the State of Florida:

That the following amendment to Section 12 of Article \ of
the State Constitution is agreed to and shall be submitted to
the electors of this state for approval or rejection at the next
general election or at an earlier special election specifically
authorized by law for that purpose:

ARTICLE V
JUDICIARY

SECTION 12. Discipline; removal and retirement.-—

(a) JUDICIAL QUALIFICATIONS COMMISSION.—A judicial
qualifications commission is created.

(1) There shall be a judicial qualifications commission
vested with jurisdiction to investigate and recommend to the

Supreme Court of Florida the removal from office of any Jjustice

or judgé whose conduct, during term of office or otherwise

effective-date—of-this-section} demonstrates a present unfitness

to hold office, and to investigate and recommend the discipline

Page 1 of 9

PCB CVJS 11-05.docx
CODING: Words stricken are deletions; words underlined are additions.

V E S




FLORIDA H O U S E O F R EPREZSENTAT.I

29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56

PCB CVJS 11-05 ORIGINAL 2011

of a justice or judge whose conduct, during term of office or
otherwise eceurringon—or—after-November 13,1966 {witheut—regaxrd
to—the—effective—date—ofthis—seetion)y, warrants such
discipline. For purposes of this section, discipline is defined
as any or all of the following: reprimand, fine, suspension with
or without pay, or lawyer discipline. The commission shall have
jurisdiction over justices and judges regarding allegations that
misconduct occurred before or during service as a justice or
judge if a complaint is made no later than one year following
service as a justice or judge. The commission shall have
jurisdiction regarding allegations of incapacity during service
as a justice or judge. The commission shall be composed of:

a. Two judges of district courts of appeal selected by the
judges of those courts, two circuit judges selected by the
judges of the circuit courts and two judges of county courts
selected by the judges of those courts;

b. Four electors who reside in the state, who are members
of the bar of Florida, and who shall be chosen by the governing
body of the bar of Florida; and

c. Five electors who reside in the state, who have never
held judicial office or been members of the bar of Florida, and
who shall be appointed by the governor.

(2) The members of the judicial qualifications commission
shall serve staggered terms, not to exceed six years, as
prescribed by general law. No member of the commission except a
judge shall be eligible for state judicial office while acting
as a member of the commission and for a period of two years

thereafter. No member of the commission shall hold office in a
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political party or participate in any campaign for judicial
office or hold public office; provided that a judge may campaign
for judicial office and hold that office. The commission shall
elect one of its members as its chairperson.

(3) Members of the judicial qualifications commission not
subject to impeachment shall be subject to removal from the
commission pursuant to the provisions of Article IV, Section 7,
Florida Constitution.

(4) |

(a) The commission shall adopt rules regulating its
proceedings, the filling of wvacancies by the appointing
authorities, the disqualification of members, the rotation of
members between the panels, and the temporary replacement of
disqualified or incapacitated members. The commission's rules,
or any pért thereof, may be repealed by general law enacted by a
majority vote of the membership of each house of the
legislature, or by the supreme court, five justices concurring.

The commission shall have power to issue subpoenas.

(b) While an Until-feormal charges—against-a—fustice—er
Judge—are—filed by—the investigative panel is investigating a
complaint, with-the—elerk—of the supreme—courtofFlorida all
proceedings by or before the commission and all records related
thereto shall be confidentials—previded—however—upen—a—finding

e Labl - 113 : ] : . . 1 et
L cler] c no£ 1 el . . . i
L el L a1l £ ] ¥ bof ] .
shall-be-publie. All records, materials, and proceedings

related to a complaint and investigation shall be public upon
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either the filing of formal charges with the hearing panel or

upon a finding of the investigative panel that formal charges

will not be brought regarding a complaint. However, information

that is otherwise confidential or exempt shall retain its

status. This paragraph applies to all records of the commission.

(5) The commission shall have access to all information
from all executive, legislative and judicial agencies, including
grand juries, subject to the rules of the commission. At any
time, on request of the speaker of the house of representatives
or the governor, the commission shall make available all
information in the possession of the commission for use in
consideration of impeachment or suspension, respectively.

(b) PANELS.—The commission shall be divided into an
investigative panel and a hearing panel as established by rule
of the commission. The investigative panel is vested with the
jurisdiction to receive or initiate complaints, conduct
investigations, dismiss complaints, and upon a vote of a simple
majority of the panel submit formal charges to the hearing
panel. The hearing panel is vested with the authority to receive
and hear formal charges from the investigative panel and upon a
two-thirds vote of the panel recommend to the supreme court the
removal of a justice or judge or the involuntary retirement of a
justice or judge for any permanent disability that seriously
interferes with the performance of judicial duties. Upon a
simple majority vote of the membership of the hearing panel, the
panel may recommend to the supreme court that the justice or
judge be subject to appropriate discipline.

(c) SUPREME COURT.-The supreme court shall receive
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recommendations from the judicial qualifications commission's
hearing panel.

(1) The supreme court may accept, reject, or modify in
whole or in part the findings, conclusions, and recommendations
of the commission and it may order that the justice or judge be
subjected to appropriate discipline, or be removed from office
with termination of compensation for willful or persistent
failure to perform judicial duties or for other conduct
unbecoming a member of the judiciary demonstrating a present
unfitness to hold office, or be involuntarily retired for any
permanent disability that seriously interferes with the
performance of judicial duties. Malafides, scienter or moral
turpitude on the part of a justice or judge shall not be
required for removal from office of a justice or judge whose
conduct demonstrates a present unfitness to hold office. After
the filing of a formal proceeding and upon request of the
investigative panel, the supreme court may suspend the justice
or judge from office, with or without compensation, pending
final determination of the inquiry.

(2) The supreme court may award costs to the prevailing
party.

(d) The power of removal conferred by this section shall
be both alternative and cumulative to the power of impeachment.

(e) Notwithstanding any of the foregoing provisions of
this section, if the person who is the subject of proceedings by
the judicial qualifications commission is a justice of the
supreme court of Florida all justices of such court

automatically shall be disqualified to sit as justices of such
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court with respect to all proceedings therein concerning such
person and the supreme court for such purposes shall be composed
of a panel consisting of the seven chief judges of the judicial
circuits of the state of Florida most senior in tenure of
judicial office as circuit judge. For purposes of determining
seniority of such circuit judges in the event there be judges of
equal tenure in judicial office as circuit judge the judge or
judges from the lower numbered circuit or circuits shall be
deemed senior. In the event any such chief circuit judge is
under investigation by the judicial qualifications commission or
is otherwise disqualified or unable to serve on the panel, the
next most senior chief circuit judge or judges shall serve in
place of such disqualified or disabled chief circuit judge.

(£) SCHEDULE TO SECTION 12.—

(1) Except to the extent inconsistent with the provisions
of this section, all provisions of law and rules of court in
force on the effective date of this article shall continue in
effect until éuperseded in the manner authorized by the
constitution.

(2) After this section becomes effective and until adopted
by rule of the commission consistent with it:

a. The commission shall be divided, as determined by the
chairperson, into one investigative panel and one hearing panel
to meet the responsibilities set forth in this section.

b. The investigative panel shall be composed of:

1 Four judges,

2. Two members of the bar of Florida, and

3

Three non-lawyers.
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The hearing panel shall be composed of:
Two judges,

Two members of the bar of Florida, and

w N Q0

Two non-lawyers.

d. Membership on the panels may rotate in a manner
determined by the rules of the commission provided that no
member shall vote as a member of the investigative and hearing
panel on the same proceeding.

e. The commission shall hire separate staff for each
panel.

f. The members of the commission shall serve for staggered

terms of six years.

g. Repealed. ZThe terms—of officeof -the presentmembersof

v, it Sud i i forth in o
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2o r-Hra—ofF Articlte Vshall-expireon-December 31,2000+
S—FCroup—IiI—TFheterms—offive members, —composed—of—two

feorthin s+ 12 {ar-ta—ef ArticleV—shall expire—on-December
3+—2602-

h. An appointment to fill a vacancy of the commission
shall be for the remainder of the term.

i. Selection of members by district courts of appeal
judges, circuit judges, and county court judges, shall be by no
less than a majority of the members voting at the respective
courts' conferences. Selection of members by the board of
governors of the bar of Florida shall be by no less than a
majority of the board.

J. The commission shall be entitled to recover the costs
of investigation and prosecution, in addition to any penalty
levied by the supreme court.

k. The compensation of members and referees shall be the
travel expenses or transportation and per diem allowance as

provided by general law.

BE IT FURTHER RESOLVED that the following statement be
placed on the ballot:
CONSTITUTIONAL AMENDMENT
ARTICLE V, SECTION 12
OPEN RECORDS OF THE JUDICIAL QUALIFICATOINS COMMISSION.—

Proposing an amendment to the State Constitution to provide that
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all records, materials, and proceedings related to complaints
and investigations of the judicial qualifications commission not
otherwise exempt from disclosure shall be public upon the filing
of formal charges against the judge or upon a determination by
the commission or investigative panel that formal charges will
not be filed against the judge.

Under current law, records, materials, and proceedings
relating to complaints and investigations of the judicial
qualifications commission do not become public unless formal
charges are filed against the judge. This amendment makes most
records, materials, and proceedings open for public inspection
and review once the commission makes a determination whether or
not to file formal charges against the judge. However, general
public records exemption laws applicable to the judicial branch
will continue to apply to records of the commission. This
provision shall apply to all records, materials currently in
possession of the commission and all records, materials, and
proceedings subsequently created or held.

This proposed amendment also removes outdated provisions

related to the Judicial Qualifications Commission.
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House Joint Resolution
A joint resolution proposing an amendment to Sections 1,
2, 3, 4, 7, 8, 9 and 11 of Article V, creating Section 21
of Article V, and amending Section 2 of Article II,
Section 17 of Article III, and Section 1 of Article IV, of
the State Constitution to create a supreme court of civil
appeals and a supreme court of criminal appeals; providing
for administration of the courts; providing for transition

from the supreme court.

Be It Resolved by the Legislature of the State of Florida:

That the following amendments to Sections 1, 2, 3, 4, 7, 8,
9, 11, 12 and 15 of Article V, and the creation of Section 21 of
Article V, of the State Constitution are agreed to and shall be
submitted to the electors of this state for approval or
rejection at the next general election or at an earlier special
election specifically authorized by law for that purpose:
ARTICLE V
Judiciary
SECTION 1. Courts.—The judicial power shall be vested in a

supreme court of civil appeals, supreme court of criminal

appeals, district courts of appeal, circuit courts and county
courts. No other courts may be established by the state, any
political subdivision or any municipality. The legislature
shall, by general law, divide the state into appellate court
districts and judicial circuits following county lines.

Commissions established by law, or administrative officers or
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bodies may be granted quasi-judicial power in matters connected
with the functions of their offices. The legislature may
establish by general law a civil traffic hearing officer system
for the purpose of hearing civil traffic infractions. The
legislature may, by general law, authorize a military court-
martial to be conducted by military judges of the Florida
National Guard, with direct appeal of a decision to the District
Court of Appeal, First District.

SECTION 2. Administration; practice and procedure.—

(a) The supreme court of civil appeals shall adopt rules

for the practice and procedure in all civil court proceedings

and appeals. eeurts The supreme court of criminal appeals shall

adopt rules for the practice and procedure in criminal court

proceedings and appeals. Court rules may include rules regarding

ineluding the time for seeking appellate review, &he
administrative—supervision—of—all-courts, the transfer to the

court having jurisdiction of any proceeding when the

jurisdiction of another court has been improvidently invoked,
and a requirement that no cause shall be dismissed because an

improper remedy has been sought. The supreme court of criminal

appeals shall.adopt rules to allow the supreme court of criminal

appeals and the district courts of appeal to submit questions
relating to military law to the federal Court of Appeals for the
Armed Forces for an advisory opinion. Rules of court may be
repealed by general law enacted by two-thirds vote of the
membership of each house of the legislature.

(b) The chief justice of the supreme court of civil

appeals shall be chosen by the governor with the advice and
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consent of the senate a—majority-ofthe-—members—of the-ecourt;

shall be the chief administrative officer of the supreme court
of civil appeals Fudieial—system; and shall have the power to

assign justices or judges, including consenting retired justices

or judges, to temporary duty in any court for which the judge is
qualified and to delegate to a chief judge of a judicial circuit
the power to assign judges for duty in that circuit. The chief

justice of the supreme court of criminal appeals shall be chosen

by the governor with the advice and consent of the senate and

shall be the chief administrative officer of the supreme court

of criminal appeals.

(c) A chief judge for each district court of appeal shall
be chosen by a majority of the judges thereof exr,—ifthere—is neo
majority;—bythe—echief Fustiece. The chief judge of a district

court shall be responsible for the administrative supervision of

the district court.
(d) A chief judge in each circuit shall be chosen from
among the circuit judges as provided by supreme court rule. The

chief judge of a circuit shall be responsible for the

administrative supervision of the circuit courts and county

courts in the his circuit.

{(e) Administration of the court system shall be as provided

in general law.

SECTION 3. Supreme court of civil appeals; supreme court

of criminal appeals.-—

{(a) SUPREME COURT OF CIVIL APPEALS.—

(1)4a) Organization.-The supreme court of civil appeals

shall consist of five sewen justices. Of the five seven
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justices, each appellate district shall have at least one
justice eleeted—eor appointed from the district to the supreme

court of civil appeals who is a resident of the district at the

time of the original appointment er—eleetion. Four Fiwe justices

shall constitute a quorum. The concurrence of three feur

justices shall be necessary to a decision. When recusals for
cause would prohibit the court from convening because of the
requirements of this section, judges assigned to temporary duty
may be substituted for justices.

(2)-b} Jurisdiction.~The supreme court of civil appeals

shall have jurisdiction over the civil law, as provided in

general law.-=

1} Shalll 1o € inal tud - feian

lociod e ] ¥’ . e ] e 4
court—on—thesame—guestion—of—law-
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e s £ tho s . ' : .  ded

by—generatl—taw-
(b) SUPREME COURT OF CRIMINAL APPEALS.—

(1) Organization.—The supreme court of criminal appeals

shall consist of five justices. Of the five justices, each

Page 5 of 33
Supreme Court PCB draft.docx

CODING: Words stricken are deletions; words underlined are additions.

V E §




FLORIDA H OU S E O F REPRESENTATI

141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
16l
162
163
164
165
166
167
168

PCB CVJS 11-__ ORIGINAL 2011

appellate district shall have at least one justice appointed

from the district to the supreme court of criminal appeals who

is a resident of the district at the time of the original

appointment. Four justices shall constitute a quorum. The

concurrence of three justices shall be necessary to a decision.

When recusals for cause would prohibit the court from convening

because of the requirements of this section, judges assigned to

temporary duty may be substituted for justices.

(2) Jurisdiction.—The supreme court of criminal appeals

shall have jurisdiction over the criminal law, as provided in

general law.

(c) RELATIONSHIP BETWEEN COURTS.-—

(1) The supreme court of civil appeals and the supreme

court of criminal appeals are to be separate courts of last

resort, generally equal in power and dignity except as provided

herein. All justices receive the same compensation. General law

may provide a means by which administrative disputes between the

supreme courts shall be resolved.

(2) If both courts asserts jurisdiction over a particular

case, the chief justice of the court of civil appeals shall
decide where jurisdiction is appropriate. CEERKAND-MARSHAL-—The
supreme—covrt-shall appeoint—a——eclerk and a—marshal whe—shall-held

ees L ] 1 £ 4] i e b Al

] 3 e - . hall ] 5 '
gererat—taw-—rhemarshat—shall -have—the power—to—execcute—the
process—of—the—ecourt—throuvghout—the-state,—and inany-county-may
i . ! ] 5 i ) L £c £ ] ]
SECTION 4. District courts of appeal.—
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(a) ORGANIZATION.—There shall be a district court of
appeal serving each appellate district. Each district court of
appeal shall consist of at least three judges. Three judges
shall consider each case and the concurrence of two shall be
necessary to a decision.

(b) JURISDICTION.-—

(1) District courts of appeal shall have jurisdiction to
hear appeals, that may be taken as a matter of right, from final
judgments or orders of trial courts, including those entered on

review of administrative action, not directly appealable to the

. supreme court of civil appeals, the supreme court of criminal

appeals, or a circuit court. They may review interlocutory
orders in such cases to the extent provided by court rule zules
adepted-by—the—supreme—court.

(2) District courts of appeal shall have the power of
direct review of administrative action, as prescribed by general
law.

(3) A district court of appeal or any judge thefeof may
issue writs of habeas corpus returnable before the court or any
judge thereof or before any circuit judge within the territorial
jurisdiction of the court. A district court of appeal may issue
writs of mandamus, certiorari, prohibition, quo warranto, and
other writs necessary to the complete exercise of its
jurisdiction. To the extent necessary to dispose of all issues
in a cause properly before it, a district court of appeal may
exercise any of the appellate jurisdiction of the circuit

courts.
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+e—CEERKS—AND-MARSHALS——Each—district—court—eof appeat
hall . lerl » Lol hall hold offd tard

SECTION 7. Specialized divisions.—All courts except the

supreme court of civil appeals or the supreme court of criminal

appeals may sit in divisions as may be established by general
law. A circuit or county court may hold civil and criminal
trials and hearings in any place within the territorial
jurisdiction of the court as designated by the chief judge of
the circuit.

SECTION 8. Eligibility.—No person shall be eligible for
office of justice or judge of any court unless the person is an
elector of the state and resides in the territorial jurisdiction
of the court. No justice or judge shall serve after attaining
the age of seventy years except upon temporary assignment or to
complete a term, one-half of which has been served. No person is
eligible for the office of justice of the supreme court of civil

appeals, justice of the supreme court of criminal appeals, or

judge of a district court of appeal unless the person is, and
has been for the preceding ten years, a member of the bar of
Florida. No person is eligible for the office of circuit judge
unless the person is, and has been for the preceding five years,

a member of the bar of Florida. Unless otherwise provided by
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general law, no person is eligible for the office of county
court judge unless the person is, and has been for the preceding
five years, a member of the bar of Florida. Unless otherwise
provided by general law, a person shall be eligible for election
or appointment to the office of county court judge in a county
having a population of 40,000 or less 1f the person is a member
in good standing of the bar of Florida.

SECTION 9. Determination of number of judges.—The supreme
courts eeurt shall establish by—=+ule uniform criteria for the
determination of the need for additional Jjudges except supreme
court justices, the necessity for decreasing the number of
judges and for increasing, decreasing or redefining appellate

districts and judicial circuits. If the supreme courts jointly

find eeurt—£inds that a need exists for increasing or decreasing
the number of judges or increasing, decreasing or redefining
appellate districts and judicial circuits, they 4t shall, prior
to the next regular session of the legislature, certify to the
legislature their #ts findings and recommendations concerning
such need. Upon receipt of such certificate, the legislature, at
the next regular session, shall consider the findings and
recommendations and may reject the recommendations or by law
implement the recommendations in whole or in part; provided the
legislature may create more judicial offices than are
recommended by—-the—supreme—court or may decrease the number of
judicial offices by a greater number than recommended by—the
eeurt only upon a finding of two-thirds of the membership of
both houses of the legislature, that such a need exists. A

decrease in the number of judges shall be effective only after
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the expiration of a term. If the supreme courts fail eewxrt-Ffails

to make findings as provided above when need exists, the
legislature may by concurrent resolution request the courts
eouxrt to jointly certify their i+s findings and recommendations
and upon the failure of the courts eeurt to certify their its
findings for nine consecutive months, the legislature may, upon
a finding of two-thirds of the membership of both houses of the
legislature that a need exists, increase or decrease the number
of judges or increase, decrease or redefine appellate districts
and judicial circuits.

SECTION 11. Vacancies.-

(a) Whenever a vacancy occurs in a Jjudicial office to
which election for retention applies, the governor shall fill
the vacancy by appointing for a term ending on the first Tuesday
after the first Monday in January of the year following the next
general election occurring at least one year after the date of
appointment, one of not fewer than three persons nor more than
six persons nominated by the appropriate judicial nominating
commission.

(b) The governor shall fill each vacancy on a circuit
court or on a county court, wherein the judges are elected by a
majority vote of the electors, by appointing for a term ending
on the first Tuesday after the first Monday in January of the
year following the next primary and general election occurring
at least one year after the date of appointment, one of not
fewer than three persons nor more than six persons nominated by

the appropriate judicial nominating commission. An election
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shall be held to f£ill that judicial office for the term of the
office beginning at the end of the appointed term.

{c) The nominations shall be made within thirty days from
the occurrence of a vacancy unless the period is extended by the
governor for a time not to exceed thirty days. The governor
shall make the appointment within sixty days after the
nominations have been certified to the governor.

(d) There shall be a separate judicial nominating
commission as provided by general law, one for the supreme
courts eewxrt, one for each district court of appeal, and one for
each judicial circuit for all trial courts within the circuit.
Uniform rules of procedure shall be established by the judicial
nominating commissions at each level of the court system. Such
rules, or any part thereof, may be repealed by general law
enacted by a majority vote of the membership of each house of
the legislature, or by a majority vote of justices of the

supreme courts eeurt;—five—Justices—coneurring. Except for

deliberations of the judicial nominating commissions, the

proceedings of the commissions and their records shall be open
to the public.

SECTION 12. Discipline; removal and retirement.—

(a) JUDICIAL QUALIFICATIONS COMMISSION.—A judicial
qualifications commission is created.

(1) There shall be a judicial qualifications commission
vested with jurisdiction to investigate and recommend to the

supreme court of criminal appeals Supreme—Court—eof-Florida the

removal from office of any justice or judge whose conduct,

during term of office or otherwise occurring on or after
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November 1, 1966, {without regard to the effective date of this
section) demonstrates a present unfitness to hold office, and to
investigate and recommend the discipline of a justice or judge
whose conduct, during term of office or otherwise occurring on
or after November 1, 1966 (without regard to the effective date
of this section), warrants such discipline. For purposes of this
section, discipline is defined as any or all of the following:
reprimand, fine, suspension with or without pay, or lawyer
discipline. The commission shall have jurisdiction over Jjustices
and judges regarding allegations that misconduct occurred before
or during service as a justice or judge if a complaint is made
no later than one year following service as a justice or judge.
The commission shall have jurisdiction regarding allegations of
incapacity during service as a justice or judge. The commission
shall be composed of:

a. Two judges of district courts of appeal selected by the
judges of those courts, two circuit judges selected by the
judges of the circuit courts and two judges of county courts
selected by the judges of those courts;

b. Four electors who reside in the state, who are members
of the bar of Florida, and who shall be chosen by the governing
body of the bar of Florida; and

c. Five electors who reside in the state, who have never
held judicial office or been members of the bar of Florida, and
who shall be appointed by the governor.

(2) The members of the judicial gqualifications commission
shall serve staggered terms, not to exceed six years, as

prescribed by general law. No member of the commission except a
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judge shall be eligible for state judicial office while acting
as a member of the commission and for a period of two years
thereafter. No member of the commission shall hold office in a
political party or participate in any campaign for judicial
office or hold public office; provided that a judge may campaign
for judicial office and hold that office. The commission shall
elect one of its members as its chairperson.

(3) Members of the judicial qualifications commission not
subject to impeachment shall be subject to removal from the
commission pursuant to the provisions of Article IV, Section 7,
Florida Constitution.

(4) The commission shall adopt rules regulating its
proceedings, the filling of vacancies by the appointing
authorities, the disqualification of members, the rotation of
members between the panels, and the temporary replacement of
disqualified or incapacitated members. The commission's rules,
or any part thereof, may be repealed by general law enacted by a
majority vote of the membership of each house of the
legislature, or by the supreme court of criminal appeals—fixe
Justices—eoneurring. The commission shall have power to issue

subpoenas. Until formal charges against a justice or judge are

filed by the investigative panel with the clerk of the supreme
court of Florida all proceedings by or before the commission
shall be confidential; provided, however, upon a finding of
probable cause and the filing by the investigative panel with
said clerk of such formal charges against a justice or judge
such charges and all further proceedings before the commission

shall be public.
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(5) The commission shall have access to all information
from all executive, legislative and judicial agencies, including
grand juries, subject to the rules of the commission. At any
time, on request of the speaker of the house of representatives
or the governor, the commission shall make available all
information in the possession of the commission for use in
consideration of impeachment or suspension, respectively.

(b) PANELS.—The commission shall be divided into an
investigative panel and a hearing panel as established by rule
of the commission. The investigative panel is vested with the
jurisdiction to receive or initiate complaints, conduct
investigations, dismiss complaints, and upon a vote of a simple
majority of the panel submit formal charges to the hearing
panel. The hearing panel is vested with the authority to receive
and hear formal charges from the investigative panel and upon a
two-thirds vote of the panel recommend to the supreme court of

criminal appeals the removal of a justice or judge or the

involuntary retirement of a justice or judge for any permanent
disability that seriously interferes with the performance of
judicial duties. Upon a simple majority vote of the membership
of the hearing panel, the panel may recommend to the supreme

court of criminal appeals that the justice or judge be subject

to appropriate discipline.

(c) SUPREME COURT OF CRIMINAL APPEALS.—The supreme court

of criminal appeals shall receive recommendations from the

judicial qualifications commission's hearing panel.

(1) The supreme court of criminal appeals may accept,

reject, or modify in whole or in part the findings, conclusions,
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and recommendations of the commission and it may order that the
justice or judge be subjected to appropriate discipline, or be
removed from office with termination of compensation for willful
or persistent failure to perform judicial duties or for other
conduct unbecoming a member of the judiciary demonstrating a
present unfitness to hold office, or be involuntarily retired
for any permanent disability that seriously interferes with the
performance of judicial duties. Malafides, scienter or moral
turpitude on the part of a justice or judge shall not be
required for removal from office of a justice or Jjudge whose
conduct demonstrates a present unfitness to hold office. After
the filing of a formal proceeding and upon request of the

investigative panel, the supreme court of criminal appeals may

suspend the justice or judge from office, with or without
compensation, pending final determination of the ingquiry.

(2) The supreme court of criminal appeals may award costs

to the prevailing party.
(d) The power of removal conferred by this section shall
be both alternative and cumulative to the power of impeachment.
(e) Notwithstanding any of the foregoing provisions of
this section, if the person who is the subject of proceedings by

the judicial qualifications commission is a justice of the

supreme court of criminal appeals, Eleorida—aliFustices—of such
court—auvtomatically—shall-be—disqualifiedto—sit—asJusticesof

] ) 11 15 ) . .
sueh—persen—and the supreme court of civil appeals shall hear
the case fer-such-purpeses—shallbe-composed—ofapanel

s e g hiesg i e ; 1 . :
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(f) SCHEDULE TO SECTION 12.—

(1) Except to the extent inconsistent with the provisions
of this section, all provisions of law and rules of court in
force on the effective date of this article shall continue in
effect until superseded in the manner authorized by the
constitution.

(2) After this section becomes effective and until adopted
by rule of the commission consistent with it:

a. The commission shall be divided, as determined by the
chairperson, into ocne investigative panel and one hearing panel
to meet the responsibilities set forth in this section.

b. The investigative panel shall be composed of:

1 Four judges,

2. Two members of the bar of Florida, and

3

Three non-lawyers.

Q

The hearing panel shall be composed of:
Two judges,

2. Two members of the bar of Florida, and
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3. Two non-lawyers.

'd. Membership on the panels may rotate in a manner
determined by the rules of the commission provided that no
member shall vote as a member of the investigative and hearing
panel on the same proceeding.

e. The commission shall hire separate staff for each
panel.

f. The members of the commission shall serve for staggered
terms of six years.

g. The terms of office of the present members of the
judicial qualifications commission shall expire upon the
effective date of the amendments to this section approved by the
legislature during the regular session of the legislature in
1996 and new members shall be appointed to serve the following
staggered terms:

1. Group I.-The terms of five members, composed of two
electors as set forth in s. 12(a)(l)c. of Article V, one member
of the bar of Florida as set forth in s. 12(a)(l)b. of Article
V, one judge from the district courts of appeal and one circuit
judge as set forth in s. 12(a) (l)a. of Article V, shall expire
on December 31, 1988.

2. Group II.—The terms of five members, composed of one
elector as set forth in s. 12(a)(l)c. of Article V, two members
of the bar of Florida as set forth in s. 12(a) (1)b. of Article
V, one circuit judge and one county judge as set forth in s.
12(a) (1)a. of Article V shall expire on December 31, 2000.

3. Group III.—-The terms of five members, composed of two

electors as set forth in s. 12(a)(l)c. of Article V, one member
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4751 of the bar of Florida as set forth in s. 12(a) (1)b., one judge
476| from the district courts of appeal and one county judge as set
477 forth in s. 12(a) (1)a. of Article V, shall expire on December
478| 31, 2002,

479 h. An appointment td fill a vacancy of the commission
480 shall be for the remainder of the term.

481 i. Selection of members by district courts of appeal

4821 Jjudges, circuit judges, and county court judges, shall be by no
483| less than a majority of the members voting at the respective
484 courts' conferences. Selection of members by the board of

485| governors of the bar of Florida shall be by no less than a

486| majority of the board.

487 jJ. The commission shall be entitled to recover the costs
488| of investigation and prosecution, in addition to any penalty

489, levied by the supreme court hearing the case.

490 k. The compensation of members and referees shall be the
491 travel expenses or transportation and per diem allowance as
492| provided by general law.

493 SECTION 15. Attorneys; admission and discipline.—The

494| supreme court of civil appeals shall have exclusive Jjurisdiction

495] to regulate the admission of persons to the practice of law and
496| the discipline of persons admitted.
497 SECTION 21. Schedule to Article V amendment creating a

498| supreme court of civil appeals and a supreme court of criminal

499| appeals.—

500 (a) Except to the extent inconsistent with the provisions

501 of this article, all provisions of law and rules of court in

502 force on the effective date of this article shall continue in
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effect until superseded in the manner authorized by the

constitution.

(b) The effective date of the amendment creating the

supreme court of criminal appeals and supreme court of civil

appeals shall be upon passage by the electorate.

(1) On the first day after the election approving the

amendment, the supreme court shall rank all of the justices then

in office by seniority. The three who have the most seniority

shall be the initial justices of the supreme court of criminal

appeals, and the remaining justices shall be the initial

justices of the supreme court of civil appeals. Initial

appointments of existing justices to either of the new supreme

courts shall not be limited by the district court that the

justice was appointed,from. The supreme court shall immediately

transmit to the Governor the names of those justices and the

districts they were appointed from. The Governor shall direct

the supreme court nominating commission to make its

recommendations for the open seats of justices for the supreme

court of civil appeals and for the supreme court of criminal

appeals, which recommendations must be delivered to the governor

no later than the 45th day after the election. The governor

shall make the appointments by the 60th day after the election.

At the time of making the initial appointments the governor

shall also designate the chief justices of each court, which

V E S

appointment in this instance shall not be subject in the advice

and consent of the senate.

(2) The supreme court shall undertake to inventory all

cases and case files in its possession and determine as to each
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case whether it is to be transferred to the supreme court of

criminal appeals or the supreme court of civil appeals. Newly

filed cases will be designated between the two new supreme

courts. The supreme court shall retain full jurisdiction and

power over cases in the inventory until actually transferred,

including the power to issue final process which would have the

effect of removing the case from the inventory of cases to be

transferred.

(c) The supreme court of civil appeals and the supreme

court of criminal appeals shall begin formal operations on the

120th day after the election. On that day:

(1) Newly appointed justices shall take office.

(2) The jurisdiction of the two supreme courts shall be

divided.

(3) The supreme court shall transfer all criminal cases to

the supreme court of criminal appeals and shall transfer all

civil cases to the supreme court of civil appeals.

(4) The term of the supreme court shall be deemed to have

ended. All mandates issued by the supreme court prior to the

end of the term shall be final and not subject to recall.

(d) Prior supreme court precedent shall be accorded

appropriate respect by the supreme court of civil appeals and

the supreme court of criminal appeals under the common law

doctrine of stare decisis.

(e) Until the jurisdiction of the supreme court of civil

appeals is provided in general law, the supreme court of civil

appeals:
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(1) Shall hear appeals from decisions of district courts

of appeal declaring invalid a state statute or a provision of

the state constitution, unless such appeal is within the

jurisdiction of the supreme court of criminal appeals.

(2) When provided by general law, shall hear appeals from

final judgments entered in proceedings for the validation of

bonds or certificates of indebtedness and shall review action of

statewide agencies relating to rates or service of utilities

providing electric, gas, or telephone service.

(3) May review any decision of a district court of appeal

that expressly declares valid a state statute, or that expressly

construes a provision of the state or federal constitution, or

that expressly affects a class of constitutional or state

officers, or that expressly and directly conflicts with a

decision of another district court of appeal, of the former

supreme court, or of the supreme court of civil appeals on the

same question of law, unless such appeal is within the

Supreme Court PCB draft.docx
CODING: Words stricken are deletions; words undetlined are additions.

jurisdiction of the supreme court of criminal appeals.

(4) May review any decision of a district court of appeal

that passes upon a question certified by it to be of great

public importance, or that is certified by it to be in direct

conflict with a decision of another district court of appeal,

unless such appeal is within the jurisdiction of the supreme

court of criminal appeals.

(5) May review any order or judgment of a trial court

certified by the district court of appeal in which an appeal is

pending to be of great public importance, or to have a great

effect on the proper administration of justice throughout the
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state, and certified to require immediate resolution by the

supreme court, unless such appeal is within the jurisdiction of

the supreme court of criminal appeals.

(6) May review a question of law certified by the Supreme

Court of the United States or a United States Court of Appeals

which is determinative of the cause and for which there is no

controlling precedent of the former supreme court of Florida or

of the supreme court of civil appeals, unless such question is

within the jurisdiction of the supreme court of criminal

appeals.

(7) May issue writs of prohibition to courts and all writs

necessary to the complete exercise of its jurisdiction, unless

the writ is within the jurisdiction of the supreme court of

criminal appeals.

(8) May issue writs of mandamus and quo warranto to state

officers and state agencies, unless the writ is within the

jurisdiction of the supreme court of criminal appeals.

(9) May, or any justice may, issue writs of habeas corpus

returnable before the supreme court of civil appeals or any

justice thereof, a district court of appeal or any judge

thereof, or any circuit judge. Neither the supreme court of

civil appeals nor any justice of the supreme court of civil

appeals shall issue a writ of habeas corpus regarding any person

under a sentence of death, any person imprisoned for commission

of a crime, or any person jailed facing criminal charges.

(10) Shall, when requested by the attorney general

pursuant to the provisions of Section 10 of Article IV, and if
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related to a civil matter, render an advisory opinion of the

justices, addressing issues as provided by general law.

(11) Shall have no jurisdiction or authority, whether

express or implied, to issue a stay of execution or to hear any

challenge of any law or procedure regarding the death penalty.

(f) Until the jurisdiction of the supreme court of criminal

appeals is provided by general law, the supreme court of

criminal appeals:

(1) Shall hear appeals from final judgments of trial

courts imposing the death penalty.

(2) Shall hear appeals from decisions of district courts

of appeal declaring invalid a state statute or a provision of

the state constitution, in a criminal case.

(3) May review any decision of a district court of appeal

that expressly declares valid a state statute, or that expressly

construes a provision of the state or federal constitution, or

that expressly affects a class of constitutional or state

officers, or that expressly and directly conflicts with a

decision of another district court of appeal or of the supreme

court on the same question of law, in a criminal case.

(4) May review any decision of a district court of appeal

that passes upon a question certified by it to be of great

public importance, or that is certified by it to be in direct

conflict with a decision of another district court of appeal, in

V E S

a criminal case.

(5) May review any order or judgment of a trial court

certified by the district court of appeal in which an appeal is

pending to be of great public importance, or to have a great
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effect on the proper administration of justice throughout the

state, and certified to require immediate resolution by the

court of criminal appeals, in a criminal case.

(6) May review a question of law certified by the Supreme

Court of the United States or a United States Court of Appeals

which is determinative of the cause and for which there is no

controlling precedent of the former supreme court or the supreme

court of criminal appeals, in a criminal case.

(7) May issue writs of prohibition to courts and all writs

necessary to the complete exercise of its jurisdiction, related

to a criminal case.

(8) May issue writs of mandamus and quo warranto to state

officers and state agencies, related to a criminal case.

(9) May, or any justice may, issue writs of habeas corpus

returnable before the supreme court of criminal appeals or any

justice thereof, a district court of appeal or any judge

thereof, or any circuit judge. The power to issue a writ of

habeas corpus under this sub-paragraph applies to any person

under a sentence of death, any person imprisoned for commission

of a crime, any person jailed facing criminal charges, or any

person who cannot seek the writ from the supreme court of civil

appeals because the supreme court of civil appeals lacks

jurisdiction. Neither the supreme court of criminal appeals nor

any justice of the supreme court of criminal appeals shall issue

a writ of habeas corpus regarding any person held in civil

confinement.

(10) Shall, when requested by the attorney general

pursuant to the provisions of Section 10 of Article IV, and if
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related to a criminal case, render an advisory opinion of the

justices, addressing issues as provided by general law.

(11) May hear any challenge to the constitutionality of the

death penalty, any challenge to the method of carrying out the

death penalty, or any request for a stay of a death penalty.

(g) For purposes of interpreting the jurisdiction of the

supreme court of civil appeals and the supreme court of the

criminal appeals, until such jurisdiction is defined in general

law:

(1) The term "criminal case" shall be defined to mean any

case or controversy primarily involving felonies, misdemeanors,

criminal law, criminal penalties, criminal procedure, or any

related action regarding the interpretation of or resolution of

matters directly affecting the criminal law. Criminal cases are

within the jurisdiction of the supreme court of criminal

appeals.

(2) A tort or contract case or controversy alleging civil

damages resulting from criminal activity is not a criminal case.

(3) Confinement for the purpose of evaluation and treatment

of a mentally ill person is not a criminal case unless the

confinement is related to the commission of a criminal offense

by an adult.

(4) Confinement related to contempt of court is a civil

case even if the contempt occurred during a criminal case.

(5) Jurisdiction over juvenile delinquency shall be with

the supreme court of civil appeals. In hearing such cases,

supreme court of civil appeals shall abide by precedent of the
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supreme court of criminal appeals when determining whether the

minor has committed a delinquent act.

(6) Equitable relief related to the criminal law, including

where a party seeks to enjoin application of a criminal penalty,

shall be within the jurisdiction of the court of criminal

appeals.

(h) The Florida Rules of Criminal Procedure, as adopted and

amended as of the date that the supreme court of criminal

appeals begins operation, shall be in full force and effect as

.Af adopted by the supreme court of criminal appeals, subject to

amendment or repeal. The Florida Rules of Appellate Procedure,

as amended and adopted as of the date that the supreme court of

criminal appeals begins operation, shall apply in criminal

appeals, subject to adoption by the court of criminal appeals of

appellate rules applicable to criminal appeals. All other court

rules shall be in full force and effect as if adopted by the

supreme court of civil appeals, subject to amendment or repeal.

(i) The legislature may by general law otherwise provide

for the administrative transfer of employees, property, duties

and functions from the former supreme court to the supreme court

of civil appeals and the supreme court of criminal appeals.

(7) The legislature shall have power, by concurrent

resolution, to delete from this article any subsection of this

section 21 including this subsection, when all events to which

the subsection to be deleted is or could become applicable have

occurred.
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And that the following amendment to Section 2 of Article II
of the State Constitution is agreed to and shall be submitted to
the electors of this state for approval or rejection at the next
general election or at an earlier special election specifically
authorized by law for that purpose:

ARTICLE IT
GENERAL PROVISIONS

SECTION 2. Seat of government.—The seat of government
shall be the City of Tallahassee, in Leon County, where the
offices of the governor, lieutenant governor, cabinet members,

supreme court of civil appeals, and the supreme court of

criminal appeals shall be maintained and the sessions of the

legislature shall be held; provided that, in time of invasion or
grave emergency, the governor by proclamation may for the period
of the emergency transfer the seat of government to another

place.

And that the following amendment to Section 17 of Article
IIT of the State Comnstitution 1s agreed to and shall be
submitted to the electors of this state for approval or
rejection at the next general election or at an earlier special
election specifically authorized by law for that purpose:
ARTICLE IIT
)  LEGISLATURE
SECTION 17. Impeachment.—
(a) The governor, lieutenant governor, members of the
cabinet, Jjustices of a #he supreme court, judges of district

courts of appeal, judges of circuit courts, and judges of county
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courts shall be liable to impeachment for misdemeanor in office.
The house of representativés by two-thirds vote shall have the
power to impeach an officer. The speaker of the house of
representatives shall have power at any time to appoint a
committee to investigate charges against any officer subject to
impeachment. |

(b)Y An officer impeached by the house of representatives
shall be disqualified from performing any official duties until
acquitted by the senate, and, unless impeached, the governor may
by appointment fill the office until completion of the trial.

(c) All impeachments by the house of representatives shall
be tried by the senate. The chief justice of the supreme court

of criminal appeals, or another justice of either supreme court

designated by the chief justice of the supreme court of criminal

appeals, Shall preside at the trial, except in a trial of the

chief justice of either supreme court, in which case the

governor shall preside. The senate shall determine the time for
the trial of any impeachment and may sit for the trial whether
the house of representatives be in session or not. The time
fixed for trial shall not be more than six months after the
impeachment. During an impeachment trial senators shall be upon
their oath or affirmation. No officer shall be convicted without
the concurrence of two-thirds of the members of the senate
present. Judgment of conviction in cases of impeachment shall
remove the offender from office and, in the discretion of the
senate, may include disqualification to hold any office of
honor, trust or profit. Conviction or acquittal shall not affect

the civil or criminal responsibility of the officer.
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And that the following amendment to Sections 1 and 4 of
Article IV of the State Constitution is agreed to and shall be
submitted to the electors of this state for approval or
rejection at the next general election or at an earlier special
election specifically authorized by law for that purpose:

ARTICLE IV
EXECUTIVE

SECTION 1. Governor.—

{(a) The supreme executive power shall be vested in a
governor, who shall be commander-in-chief of all military forces
of the state not in active service of the United States. The
governor shall take care that the laws be faithfully executed,
commission all officers of the state and counties, and transact
all necessary business with the officers of government. The
governor may redquire informétion in writing from all executive
or administrative state, county or municipal officers upon any
subject relating to the duties of their respective offices. The
governor shall be the chief administrative officer of the state
responsible for the planning and budgeting for the state.

(b) The governor may initiate judicial proceedings in the
name of the state against any executive or administrative state,
county or municipal officer to enforce compliance with any duty
or restrain any unauthorized act.

(c) The governor may request in writing the opinion of the

justices of the appropriate #he supreme court as to the

interpretation of any portion of this constitution upon any

question affecting the governor's executive powers and duties.
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The justices shall, subject to their rules of procedure, permit
interested persons to be heard on the questions presented and
shall render their written opinion not earlier than ten days
from the filing and docketing of the request, unless in their
judgment the delay would cause public injury.

(d) The governor shall have power to call out the militia
to preserve the public peace, execute the laws of the state,
suppress insurrection, or repel invasion.

(e) The governor shall by message at least once in each
regular session inform the legislature concerning the condition
of the state, propose such reorganization of the executive
department as will promote efficiency and economy, and recommend
measures in the public interest.

(f) When not otherwise provided for in this constitution,
the governor shall fill by appointment any vacancy in state or
county office for the remainder of the term of an appointive
office, and for the remainder of the term of an elective office
if less than twenty-eight months, otherwise until the first
Tuesday after the first Monday following the next general
election.

SECTION 4. Cabinet.—

(a) There shall be a cabinet composed of an attorney
general, a chief financial officer, and a commissioner of
agriculture. In addition to the powers and duties specified
herein, they shall exercise such powers and perform such duties
as may be prescribed by law. In the event of a tie vote of the
governor and cabinet, the side on which the governor wvoted shall

be deemed to prevail.

Page 30 of 33

Supreme Court PCB draft.docx
CODING: Words stricken are deletions; words underlined are additions.

V E S




FL ORIDA H O U S E O F REPRESENTAT.I

835
836
837
838
839
840
841
842
843
844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862

PCB CVJS 11-__ ORIGINAL 2011

(b) The attorney general shall be the chief state legal
officer. There is created in the office of the attorney general
the position of statewide prosecutor. The statewide prosecutor
shall have concurrent jurisdiction with the state attorneys to
prosecute violations of criminal laws occurring 6r having
occurred, in two or more judicial circuits as part of a related
transaction, or when any such offense is affecting or has
affected two or more judicial circuits as provided by general
law. The statewide prosecutor shall be appointed by the attorney
general from not less than three persons nominated by the
judicial nominating commission for the supreme courts eeuxt, or
as otherwise provided by general law.

(c) The chief financial officer shall serve as the chief
fiscal officer of the state, and shall settle and approve
accounts against the state, and shall keep all state funds and
securities.

(d) The commissioner of agriculture shall have supervision
of matters pertaining to agriculture except as otherwise
provided by law.

(e} The governor as chair, the chief financial officer,
and the attorney general shall constitute the state board of
administration, which shall succeed to all the power, control,
and authority of the state board of administration established
pursuant to Article IX, Section 16 of the Constitution of 1885,
and which shall continue as a body at least for the life of
Article XII, Section 9(c).

(£} The governor as chair, the chief financial officer,

the attorney general, and the commissioner of agriculture shall
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constitute the trustees of the internal improvement trust fund
and the land acquisition trust fund as provided by law.

(g) The governor as chair, the chief financial officer,
the attorney general, and the commissioner of agriculture shall

constitute the agency head of the Department of Law Enforcement.

BE IT FURTHER RESOLVED that the following statement be
placed on the ballot:
CONSTITUTIONAL AMENDMENT
ARTICLE II, SECTION 2
ARTICLE III, SECTION 17
ARTICLE IV, SECTION 1
ARTICLE V, SECTIONS 1, 2, 3, 4, 7, 8, 9, 11, 12, 15 AND 21
SUPREME COURT.—Proposing an amendment to the State

Constitution to create a supreme court of criminal appeals and a
supreme court of criminal appeals. Under current law, the
Florida Supreme Court, consisting of 7 appointed justices, is
the highest court in Florida, hearing both civil and criminal
cases. This resolution would abolish the current Supreme Court
and create a new supreme court of civil appeals and a new
supreme court of criminal appeals. Each of the new supreme
courts would have 5 appointed justices. The 3 most senior
justices of the Florida Supreme Court would be transferred to
the new supreme court of criminal appeals, the remaining 4
current justices of the Florida Supreme Court would be
transferred to the new supreme court of civil appeals, and the
Governor will have to appoint 3 new justices to fill in openings

in the 2 courts. The existing constitution creates the
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jurisdiction of the Supreme Court, which jurisdiction can only
be changed by constitutionél amendment. This proposed amendment
splits the jurisdiction between the two supreme courts to
provide that the supreme court of civil appeals will have
jurisdiction over civil matters, and the supreme court of
criminal appeals will have jurisdiction over criminal matters.
The amendment also provides that the jurisdictions of the
supreme courts will be set in general law in the future and thus
may be changed by general law in the future. The power of these
new courts to issue a writ of habeas corpus is limited by this
amendment. Currently, the Florida Supreme Court has Jjurisdiction
over judicial discipline and the regulation of attorneys; this
amendment places Jjurisdiction over judicial discipline with the
supreme court of criminal appeals and jurisdiction over attorney
regulation with the supreme court of civil appeals. The proposed
amendment also creates a position of chief justice in each of
the supreme courts, removes the positions of clerk and marshal
from the constitution, provides for transition, and makes

conforming changes in various sections of the constitution.
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