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Civil Justice Subcommittee

1/25/2012 8:00:00AM

Present Absent

Excused

Eric Eisnaugle (Chair)

x

Joseph Abruzzo

Mack Bernard

Matt Gaetz

Bill Hager

Shawn Harrison

Martin Kiar

Larry Metz

Jose Oliva

Kathleen Passidomo

Scott Plakon

Darren Soto

Kelli Stargel

Richard Steinberg

Michael Weinstein

HKEIXIXRIXIXIXIXIXIXIXIXIXX]IX

Totals:

[y
wn
o

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM
Leagis ®

Print Date: 1/25/2012 12:59 pm

Page 2 of 12



COMMITTEE MEETING REPORT
Civil Justice Subcommittee

1/25/2012 8:00:00AM

Location: 404 HOB
CS/HB 119 : Motor Vehicle Insurance

Favorable

Yea Nay No Vote Absentee Absentee
Yea Nay
Joseph Abruzzo X
Mack Bernard X
Matt Gaetz X
Bill Hager X
Shawn Harrison X
Martin Kiar X
Larry Metz X
Jose Oliva X
Kathleen Passidomo X
Scott Plakon X
Darren Soto X
Kelli Stargel X
Richard Steinberg X
Michael Weinstein X
Eric Eisnaugle (Chair) X
Total Yeas: 10 Total Nays: 5

CS/HB 119 Amendments

Amendment 463619

Withdrawn

Amendment 647779

Withdrawn

Appearances:

CS/HB 119

Stevens, Monte (Lobbyist) (State Employee) - Proponent
Director of Government Affairs, Office of Insurance Regulation
200 E Gaines St
Tallahassee FL
Phone: 850-413-2571

CS/HB 119

Lamoureux, Jason (General Public) - Opponent
611 S Kings Avenue
Brandon FL 33511
Phone: 813-655-9069

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM

Leagis ®

Print Date: 1/25/2012 12:59 pm Page 3 of 12



COMMITTEE MEETING REPORT
Civil Justice Subcommiittee
1/25/2012 8:00:00AM

Location: 404 HOB
CS/HB 119 : Motor Vehicle Insurance (continued)

Appearances: (continued)

CS/HB 119

Weiss, Kevin (General Public) - Opponent
698 N Maitland Avenue
Maitland FL 32751
Phone: 407-509-1539

CS/HB 119

Donovan, Christine (General Public) - Opponent
1008 Strathmore Drive
Orlando FL
Phone: 407-421-3174

CS/HB 119

Ulrich, Kyle (Lobbyist) - Waive In Support
Florida Association of Insurance Agents
3159 Shamrock S
Tallahassee FL 32309
Phone: (850)893-4155

CS/HB 119

Morrison, Jeff (General Public) - Opponent
6016 Manatee Avenue
Bradenton FL 34209
Phone: 941-739-2225

CS/HB 119

Smith, DC, Chip (General Public) - Opponent
555 Avenue L NW
Winter Haven FL 33881
Phone: 863-293-4249

CS/HB 119

Bradford, Rutledge (General Public) - Opponent
5210 S Orange Avenue
Orlando FL 32809
Phone: 407-926-8710

CS/HB 119

Fiorini, DC, Dennis (General Public) - Opponent
2619 Blairstone Rd
Tallahassee FL 32301
Phone: 850-656-2200

CS/HB 119

Lambert, Paul (Lobbyist) - Opponent
Florida Chiropractic Association, Inc
30 Remington Rd
Orlando FL 34748
Phone: (850)224-9393

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM

Print Date: 1/25/2012 12:59 pm Leagis ® Page 4 of 12



COMMITTEE MEETING REPORT
Civil Justice Subcommittee

1/25/2012 8:00:00AM

Location: 404 HOB
CS/HB 119 : Motor Vehicle Insurance (continued)

Appearances: (continued)

CS/HB 119
Brickman, Guy (General Public) - Proponent
State Farm Agent
16969 NW 67 Avenue
Miami FL 33015
Phone: 305-822-6921

CS/HB 119

Wilson, Jonathan (General Public) - Opponent
211 E Livingston Street
Orfando FL 32801
Phone: 407-420-1044

CS/HB 119

Cederberg, Mark (General Public) - Opponent
5210 S Orange Avenue
Orlando FL 32809
Phone: 407-926-8710

CS/HB 119

McMillan, Herbert (General Public) - Opponent
2065 Lake Drive
Winter Park FL 32789
Phone: 800-663-3114

CS/HB 119

Anthony-Smith, Coretta (General Public) - Opponent
1701 Park Center Drive
Orlando FL 32835
Phone: 407-299-8589

CS/HB 119

Eiffert, Crystal (General Public) - Opponent
122 E Colonial Drive, Suite 210
Orlando FL 32801
Phone: 407-244-1980

CS/HB 119

Barr, Chad (General Public) - Opponent
122 E Colonial Drive, Suite 210
Orlando FL 32810
Phone: 407-244-1980

CS/HB 119

Presser, Justin (General Public) - Opponent
1061 Charter Oak Lane
Altamonte Springs FL 32714
Phone: 321-356-7386

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM
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COMMITTEE MEETING REPORT
Civil Justice Subcommittee

1/25/2012 8:00:00AM

Location: 404 HOB
CS/HB 119 : Motor Vehicle Insurance (continued)

Appearances: (continued)

CS/HB 119

Heath, Robert (General Public) - Opponent
423 N Baylor Street
Pensacola FL 32501
Phone: 850-466-3888

Reeves, Teye (Lobbyist) - Proponent
Florida Chamber of Commerce
136 S. Bronough Street
Tallahassee FL
Phone: 850-521-1235

CS/HB 119

Nuland, Christopher (Lobbyist) - Opponent
Florida Chapter American College of Physicians
1000 Riverside Ave #115
Jacksonville FL 32204
Phone: (904)355-1555

CS/HB 119
Kailes, MD, Steven (General Public) - Information Only
Florida College of Emergency Physicians
2001 Kingsley Avenue
Orange Park FL 32073
Phone: 904-276-8580

CS/HB 119

Mathews, Corey (General Public) - Waive In Support
CEO, Professional Insurance Agents of Florida
1390 Timberlane Rd
Tallahassee FL. 32312
Phone: 850-893-8245

CS/HB 119

Newton, William (Lobbyist) - Opponent
Florida Consumer Action Network
3006 W Kennedy Blvd Ste B
Tampa FL 33609
Phone: (813)877-6712

CS/HB 119
Suarez-Resnick, Dulce (General Public) - Waive In Support
Legislative Chair, LAAIA
3911 SW 186 Avenue
Miramar FL 33029
Phone: 305-331-7316

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM
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COMMITTEE MEETING REPORT
Civil Justice Subcommittee
1/25/2012 8:00:00AM

Location: 404 HOB
CS/HB 119 : Motor Vehicle Insurance (continued)

Appearances: (continued)

CS/HB 119
Gonzalez, Jose (Lobbyist) - Waive In Support
Associated Industries of Florida
PO Box 784
Tallahassee FL 32302
Phone: (850)224-7173

Collazo, Albert (General Public) - Proponent
Gear Up Fiorida Coalition

CS/HB 119

Foley, Chris (General Public) - Proponent
Fraud Alert Team, Gear Up Florida Coalition
Tampa FL

CS/Hb 119
Ligori, Christopher (General Public) - Opponent
Miller Orthopedic
117 S Willow Avenue
Tampa FL 33808
Phone: 813-223-2929

CS/HB 119
Copeland, Todd (General Public) - Opponent
Florida Justice Association
338 N Magnolia Avenue
Orlando FL 32801
Phone: 407-999-8995

CS/HB 119
Delegal, Mark (Lobbyist) - Opponent
State Farm Mutual Automobile Insurance Company
One State Farm Plaza
Bioomington IL 61710
Phone: (850)222-3533

CS/HB 119

Perotti, Michael (General Public) - Proponent
Major, Hillsborough County Sheriff's Office
2008 E. 8th Avenue
Tampa FL 32605
Phone: 813-242-5100

CS/HB 119
Large, William (Lobbyist) - Proponent
Florida Justice Reform Institute
210 S Monroe St
Tallahassee FL 32301-1824
Phone: (850)222-0170

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM

Print Date: 1/25/2012 12:59 pm Leagis ® Page 7 of 12



COMMITTEE MEETING REPORT
Civil Justice Subcommittee
1/25/2012 8:00:00AM
Location: 404 HOB
CS/HB 119 : Motor Vehicle Insurance (continued)
Appearances: (continued)
CS/HB 119

Brown, Donovan - Waive In Support
Property Casualty Insurers Association

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM

Leagis
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. CS/HB 119 (2012)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (Y/N)

ADOPTED AS AMENDED (/N U)(\
ADOPTED W/O OBJECTION (Y/N) . w o
FAILED TO ADOPT Y/ \Q\g){\g@\
WITHDRAWN (Y/N) \

OTHER

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Gaetz offered the following:

Amendment
Remove lines 1145-1203

647779 - h01l19-1inell45.docx
Published On: 1/25/2012 11:35:49 AM
Page 1 of 1
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. CS/HB 119 (2012)
Amendment No. 2

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (¥y/N)

ADOPTED AS AMENDED __(Y/N) N

ADOPTED W/O OBJECTION  __ (Y/N) W
Q NO

FAILED TO ADOPT __(Y/N) \p 9@

WITHDRAWN (/) \

OTHER

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Gaetz offered the following:

Amendment
Remove lines 240-276

463619 - h0119-1ine240.docx
Published On: 1/25/2012 11:36:40 AM
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Third District Court of Appeal

State of Florida, July Term, A.D. 2011

Opinion filed October 12, 2011.
Not final until disposition of timely filed motion for rehearing.

No. 3D09-646
Lower Tribunal No. 07-15419

Jose De Leon,
Appellant,

VS.

Great American Assurance Company,
Appellee.

An Appeal from the Circuit Court for Miami-Dade County, Jennifer D.
Bailey, Judge.

Mark J. Feldman, for appellant.

Hinshaw & Culbertson, Maureen G. Pearcy and Luis A. Diz, for appellee.

Before SHEPHERD and SUAREZ, JJ., and SCHWARTZ, Senior Judge.

SCHWARTZ, Senior Judge.



This is an appeal from an order denying attorney fees under section 627.428
Florida Statutes (2008), in an action for property loss benefits under an automobile
insurance policy. The ruling, which was entered even though the insurer settled
the case for the full amount claimed, was based on the notion that the action had
been premature and unnecessary and was thus not effective in securing the
favorable result. See JPG Enterprises, Inc. v. Viterito, 841 So. 2d 528, 530 (Fla.
4th DCA 2003) (“A prevailing party is entitled to recover only fees which are
‘reasonably expended.” Fla. Patient's Comp. Fund v. Rowe, 472 So.2d 1145, 1151
(Fla. 1985).”); State Farm Florida Ins. Co. v. Lorenzo, 969 So. 2d 393, 398 (Fla.
5th DCA 2007) (“Courts generally do not apply the confession-of-judgment
doctrine, which supports awarding attorney fees under statute governing award of
fees to insureds in insurance coverage actions, where the insureds were not forced
to sue to receive benefits; applying the doctrine would encourage unnecessary
litigation by rewarding a race to the courthouse for attorney fees even where the
insurer was complying with its obligations under the policy.”); Garcia v.
Lumbermens Mut. Ins. Co., 246 So. 2d 574, 574 (Fla. 3d DCA 1971) (“[I|nterest
and attorneys' fees will not be awarded where there is no necessity to institute suit
to confirm or collect an arbitration award under an uninsured motorist provision in
an automobile liability policy.”). This conclusion was in turn based on the finding

that the insured had improperly refused to submit to and complete an appropriate



and contractually required pre-suit examination under oath. See Lorenzo, 969 So.
2d 393 (finding fees improper where insured sued without complying with policy
conditions). We disagree with the result below and the premise upon which it was
based and therefore reverse.’

The controversy began when someone stole a truck owned by De Leon and
insured by Great American. When it was recovered, it had been damaged and,
most significantly, was missing nine large, valuable tires. As shown by Great
American’s payment of the entire claim, there was never a legitimate defense
under the personal property section of his policy. Unfortunately, however, the
carrier apparently decided to use the usual policy provision requiring a sworn
statement as a license to make unwarranted and intrusive inquiries into the
personal life of any insured who has the temerity to make a claim against it. At the
statement, where De Leon appeared without counsel, Great American’s lawyer,
Luis A. Diz, did not even get to the truck and the tires. Instead, he insisted on
probing into the details of, among other things, a prior, totally unrelated criminal

conviction,” and the person with whom the claimant was then living.’

' In happy contrast to such cases as Corey v. Corey, 29 So. 3d 315, 321 (Fla. 3d
DCA 2009) and cases cited at n.4 (Schwartz, J. dissenting), in which the tone of
the author’s dissenting opinions were caused by their having been originally
prepared for the court, this one was originally a dissent which, unusually enough,
persuaded the previous majority.

® The record shows that the following, which is quoted as a never-to-be-emulated



model of its kind, occurred:

Q  So from 1994 to 2003, you lived in Homestead?

A No. From 1994 to 2000 -- I don't remember when
I went to Kentucky and I was in Kentucky until 2003.

Q  How long were you in Kentucky, more or less?

A From 1995 until 2003.

Q Okay. Maybe I'm a little confused. The way I
understood your testimony was that you lived -- you've lived at
your current address for approximately three years, four years.
You started living there in 2003; is that correct?

A From 2003 until now.

Q Prior to that you lived in Kentucky?
A I lived in Kentucky.

Q From 1995 to 2003 more or less?

A Correct.

Q

And that's -- you were continually a resident of
Kentucky during those eight years?

Correct.

Do you remember the address in Kentucky you

<O >

resided?
I don't remember the address.

Do you remember the city?

I was in Lexington and Manchester.

Any other cities?

No.

Who did you live with when you resided in Kentucky?
With Barbara, the mother of my son.

Just you and Barbara?

Yes.

You mentioned Homestead. Did you have a house in
ead?

Yes.

When was that?

In 1994.

How long did you live at the house in Homestead?
One year

So you had it from 1994 to 1995 more or less?

Correct.

Do you remember where you lived before that?

CPOPOP>O >0 »
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A Inthe southwest. In Shenandoah.

Q How long did you live in Shenandoah?

A In 1989 until 1994. '94 that I bought in Homestead.

Q Okay. You mentioned Barbara and the fact that she
resided with you in Kentucky. Did anybody else live with you
while you were in Kentucky either in Manchester or Lexington?

A Yes. There were more than 2,000 people in the prison. I
lived in a facility.

Q What's the name of the facility?

A Federal Correction. Lexington Federal Correction or
something like that.

What crime?

Fraud. Cellular phone fraud. Conspiracy for a
cellular phone thing, nothing to do, nothing that I did. You see what
I'm telling you? What does that have to do with what has to be done.
Absolutely nothing.

Q You were serving time for a Federal offense?
A Correct.

Q Were you convicted of a crime?

A  Correct.

Q

A

Q What was the facility called, the one that you
were residing in in Kentucky?

A I don't remember. I told you I don't know.
Lexington, Kentucky, Lexington Medical Center or
something like that. Something like that.

Q  When you were convicted of the cellular fraud, did you
stand trial?

A  Correct.

Q Where was the courthouse located, do you
remember?

A Downtown.

Q  Lexington?

A Miami.

Q You stood trial in Miami?
A Miami.

Q Didyouhave a lawyer?

A  Correct.



Q  What's the lawyer's name?

A Juan Gonzalez.

Q Do you know if Mr. Gonzalez is still practicing law in
the State of Florida?

A Tdon't know. I have no idea.

Q  When was the last time you spoke to
Mr. Gonzalez?

A '94,'95, something like that.

Q Do you remember the specific allegations that were
made against you when you stood trial for cellular fraud?

A That was complicated. Because the police came into my
house looking for drugs, you understand? And that is something I
would not like to talk about it. They came into my house by mistake
looking for drugs and when they knocked on the door they even cut
my wife, Barbara's, forehead and then they left and they didn't get
anything. And they saw that I have never -- [ don't have anything to
do -- I've never had anything to do with drugs. I've not used drugs, I
have not been a drug addict or anything.

So -- but they had some recordings but they could prove
there was a telephone and that was all. So they called the Secret
Service and those are the ones that came. But look, we go back to the
same. Look where we are and we have not talked anything about what
I'm here for.

Q  What department came to your home?

A The police.

Q Was it Miami-Dade?

A T don't know. I didn't ask them. They were tons of them.
You know, if 't's a Federal case, you know, the Miami place is not
Federal. It's Secret Service, U.S. Customs, and then they called the
Secret Service of the United States.

Q  Sir, the reason I'm asking you these questions is in
case I want to get the records regarding an arrest I need to know
specifically where to go.

A The public records. You're an attorney, you
know where they are. I know where to go look for a book.

Q Do you have any copies of any documents?

A Yes. I have copy of everything but I cannot
give you anything because I have them to defend myself because I
was in jail for eight years. And that I'm making a claim and I won my



case and I have everything. And I have everything, as you can see
here, to defend me. But I can't. What I wanted is finish this now. If
you're not going to do it, then okay. I'm going to look for an attorney
to make a claim on this and I don't have any problem.

Q  What do you mean by you won the case?

A ThatIwon the case.

Q What case?

A The case against the government when they took

me into jail.

Q Did you file a civil suit against the government?

A I'm trying to do a vcivil lawsuit. I reached

the Supreme Court.

Q Have you engaged an attorney in that regard?

A No.Idon't have him yet.

Q Would you have any objection if, in the course of our
investigation, we request that you sign an authorization directed
to Attorney Gonzalez for all records regarding the fraud case,
would you be inclined to sign that authorization?

A Notatall.

Q No objection?

A 1 don't know where he is. I don't know about

him.

Q My question is not if you know where the attorney's

at. I can get that information.

A My answer is no.
Q You have no objection?
A No. My answer is no.

> This passage was as follows:

What's your wife's name?
Barbara Castellan.

Q Okay. Is Barbara your wife?

A I refuse to respond.

Q Does Barbara currently reside with you?

A No.

Q Do you have her current address?

A No.

Q Who do you live with at the current address?
A With my wife.

Q

A



Q

Is that the Barbara you've been referring to during

this deposition?

>

Q
A
Q
A
Q
A
Q
A
Q

Castel

o

A

Q
A
Q

than Ba

A
Q
A

Q

n?

No.
What's the other Barbara's last name?
Del Castillo.
Do you know if she is in Miami?
No.
She's not or you don't know?
She's not in Miami.
Where is she?
I don't know. I don't know.
How long have you been married to Barbara

I'm not married. We just live together.
How long have you been living together?
Around 2003.

Does anybody live with you at that address other

rbara Castellan?

I'm not married. We just live together.
How long have you been living together?
Around 2003.

Does anybody live with you at that address other

than Barbara Castellan?

CrPROPOPOPOPOPO»0 >

Her two children.

What'are their names and ages, please?
They have not authorized me to give them to you.
Are you denying answering that question?
Correct.

Do you have any kids of your own?

Yes.

What are their names and ages, please?
Jose De Leon.

How old is Jose?

Twelve years old.

Where does he live?

With the mother.

- And what's the mother's name?

Barbara del Castillo.
Have you ever been married?



With complete justification, De Leon declined to answer most of these
questions, even though Diz specifically warned him that he was jeopardizing his

insurance coverage and invited him to withdraw his claim in lieu of responding.

A Yes. Once.

Q With Barbara del Castillo?

A No.

Q Does Jose De Leon live in Miami?

A No.

Q Where does he live?

A I don't know.

Q When was the last time you saw him?

A I don't remember.

Q More than five years?

A I don't remember. Three years, something. I don't
remember.

Q When you last saw him was it in Miami?

A Correct.

Q Where?

A I refuse to respond. That has nothing do with this. We

go back to the same thing. And to me -- forgive me for taking this
attitude. But I'm tired of this. I'm tired of all these problems. It's been
too long and I've lost too much money with this problem. But I'm
going to recuperate it for sure.

* The colloquy follows:

Q Were you convicted of a crime?

A Correct.

Q What crime?

A Fraud. Cellular phone fraud. Conspiracy for a
cellular phone thing, nothing to do, nothing that I did. You see what
I'm telling you? What does that have to do with what has to be done.
Absolutely nothing.

Q  Well, sir, its all relevant. Under Florida law, prior
convictions are relevant. And that's something that you have to
disclose when you go through a deposition pursuant to Florida
law.



A I don't have to do anything. I know a lot about law.
Unfortunately, I defended myself and I don't have to answer anything.
My record is public. You can get it. I'm not applying to work with the
government. I'm not making an application for anything. I'm making
a claim. When the insurance company insured my truck, they did not
make any investigation, took my check, cashed it and used it however
he wanted. Unfortunately, a fatality happened, they stole my truck,
there's a camera there. I already told the police to look for the camera
and ask for the camera to see who stole the truck. I have nothing to
do.

What do you want to do? You want to pay for my truck? Okay.
If you don't want to pay for my truck, at least, I'm not going to stay
here.

Q We’ll get to the incident and your understanding of
what happened. I'm just trying to get some background
information now.

A But it has nothing do with for you to ask me that.

Q  Unfortunately, however you want to look at
it, basically it's something that you're duty bound, based on the
terms and conditions of the policy issued by Great American --

A Obligated to? I'm not obligated. There's other
companies. At any time -- at no time they told me I had an obligation
to say anything. I simply went to get the insurance. I did not get
insurance to rob you or to make a fraud or anything. The -- my car is
there. They broke into my car to steal from it. So what's my need?
What do I get out of this? I have my credit there. I have everything
that I paid for my tires. Where are my tires?

Q Sir, I can't speak to other insurance policies,
what they read or what they require from an insured. I know
what Great American requires.

A Correct. That's correct. But when they insured me they
didn't say anything, they just took my money. I've always paid, I've
never been late. I renewed the insurance and everything and I've never
been late. I was very happy with them.

Q  Would you have any objection if, in the course of our
investigation, we request that you sign an authorization directed
to Attorney Gonzalez for all records regarding the fraud case,

10



would you be inclined to sign that authorization?
A Notatall.
Q No objection?
A 1 don't know where he is. I don't know about
him.
Q My question is not if you know where the attorney's
at. I can get that information.

A My answer is no.

Q You have no objection?

A No. My answer is no.

Q That you have no objection. You would sign an
authorization, in other words?

A No.

Q You would not sign an authorization?

A Not at all.

Q Why not?

A Because I don't I won't. 1 want to

concentrate -- I go back. If not on this -- if I get tic and leave, that's it.
I don't want anymore questions. I'm requesting the insurance to return
all of the money I've given them from the moment to the policy to
give me my money back and I leave as easy as that.

Q Sir, I can’t tell you what to do or not do. I’m just
here—it’s my job to ask you these questions.

A I know. I know. Correct. But concentrate on
what it is, not on what is not. I have the right to keep quiet and not
respond to anything. That's what I have. I have the right. I want to
concentrate on what you're going to ask. If not, I have my papers here.
You have a copy of my papers, all my receipts, the bills,
everything. If you don't want -- if you're not going to talk to me about
-- about what it is, see you next time.

Q Okay. Sir, I can't tell you what to do but
you're more than free to withdraw your claim. In fact, it’s your
choice.

A No, I'm not going to withdraw my claim, no. Please.
I'm going to look for an attorney and [ want to
have the attorney talk to you.

MR. DIAZ [sic]: Off the record for a second..

(Discussion off the record.)

MR. DIAZ [sic]: We're back on.

11



BY MR. DIAZ [sic]:

Q Mr. De Leon, I want to tell you this right now
so it's clear for everyone. There's questions I'm going to ask and
you may not think they're relevant but they are to me. And I'm
just doing my job. Okay? So, if you're not inclined to answer any
of my questions, I just want to let you know you may be
jeopardizing coverage under the Great American Insurance
policy that was issued.

Now that that's on the table and it's clear to
everybody here, I'm going to keep on asking questions. If you
don't want to answer, I understand that's your personal choice
but the caveat is you may be jeopardizing coverage.

Going back to a question I asked previously that I
don't believe I got an answer to, can you tell me the specific
allegations that were made by the U. S. Government in relation to
the cellular fraud claim or cellular fraud charge that they made?

A Absolutely no. Next page.

Q Are you denying to answer the question; are you
objecting to it; are you not going to answer it?

A Correct.

Q You said that Barbara was also with you when
you were serving time in Kentucky; is that correct?
A I said I'm not going to answer. Next page.
Q Have you ever been convicted of any other crimes?
A I don't know. I deny responding.
Q Are you saying you don't remember or you're

making an objection --
A [ deny -- I'm not going to respond. I refuse
to respond.

Q Okay. Have you retained a lawyer regarding the
claim that you've made to Great American Insurance
Company?

A I don't have it yet but I'm going to have one. There's

money for those.

Q Has anyone other than you and Barbara resided at
the address you gave us earlier, your current address?

A I don't know. I have no idea.

Q During the time you lived there.

12



In fact De Leon told Diz that if he continued on that track, he would leave, get an
attorney, and see him in court.’ Diz did not desist. He persisted. True to his word,
De Leon got a lawyer and filed suit.

The appellee’s position is based on the argument that

A Those are things that have nothing to do with -- those are
private things. Are we not in a free country? That has nothing to do
anything with this. Please.

Q Are you denying answering the question?

A For sure.

Q Other than -- strike that. You said you were
married once; is that correct?

A. Look, excuse me. I'm sorry that you came from so far away. But
we're not going to get anywhere so I'm leaving and we'll see you in
court. And I'll tell you who my attorney is going to be and then we're
going to talk. Because nothing is going to be resolved that way.

Excuse me. I know it's your job. And I want to continue
because I want to do it and I'm going to go to court because it's my
right and you have to pay.

* One cannot help but sympathize with De Leon’s eloquent statement about the
disconnect between the simple facts of his claim and the subject of the
interrogation Great American insisted on putting him through:

I'm not making an application for anything. I'm making a
claim. When the insurance company insured my truck, they did not
make any investigation, took my check, cashed it and used it however
he wanted. Unfortunately, a fatality happened, they stole my truck,
there's a camera there. I already told the police to look for the camera
and ask for the camera to see who stole the truck. I have nothing to
do.

What do you want to do? You want to pay for my truck? Okay.
If you don't want to pay for my truck, at least, I'm not going to stay
here.

13



De Leon’s refusal to complete the examination and provide the

requested documents prevented Great American from exercising its

contractual right to fully investigate his claim.
This is completely wrong; because De Leon “refused” to respond to wholly
impertinent and improper questions which had nothing to do with the merits of the
claim. And we think he was right to do so. To hold in these circumstances, as did
the trial court, that it was not necessary to file the action and thus that section
627.428 is inapplicable, is to turn reality upon its head. What actually happened is
that De Leon took Diz up on his challenge (and the propriety of his conduct of the
sworn statement) and sued the company because, as was obvious, there was no
other way to be paid. So far from being improperly employed, the statute was
enacted for the very purpose presented by this case—to discourage the games
insurance companies play. See Beverly v. State Farm Florida Ins. Co., 50 So. 3d
628, 633 (Fla. 2d DCA 2010) (“[A]ln insurer's post-suit payment of additional
policy proceeds entitles the insured to section 627.428 attorney's fees where thé
insurer ‘wrongfully caus[ed] its insured to resort to litigation in order to resolve a
conflict with its insurer when it was within the company's power to resolve it.” See
Clifton [v. United Cas. Ins. Co. of Am., 31 So. 3d 826, 829 (Fla. 2d DCA 2010)]
(citing First Floridian Auto & Home Ins. Co. v. Myrick, 969 So. 2d 1121, 1124

(Fla. 2d DCA 2007)); see also Hill, [v. State Farm Florida Insurance Co., 35 So. 3d

956, 960-61 (Fla. 2d DCA 2010)]; Goff, [v. State Farm Florida Insurance Co., 999

14



So. 2d 684, 688 (Fla. 2d DCA 2008)].”); see also Pepper's Steel & Alloys, Inc. v.
U.S., 850 So. 2d 462, 465 (Fla. 2003) (“[t]he statute's [section 627.428] purpose
‘is to discourage insurance companies from contesting valid claims, and to
reimburse insureds for their attorney's fees incurred when they must enforce in
court their contract with the insurance company.’ Bell v. U.S.B. Acquisition Co.,
734 So.2d 403, 411 n. 10 (Fla. 1999).”); New York Life Ins. Co. v. Lecks, 165 So.
50, 54 (Fla. 1935); Underwood Anderson & Associates, Inc. v. Lillo's Italian
Restaurant, Inc. 36 So. 3d 885, 888 (Fla. 1st DCA 2010) (“[T]he courts have often
stated to be the purpose of the attorney's fee statute, which is to encourage
insurance companies to pay when they are presented with valid claims and, failing
that, to compensate insureds that are forced to litigate their contracts with
improperly recalcitrant insurance companies.”).

We cannot permit Great American to escape the consequences of what it
tried to get away with in this case. Because the rule that any success in an action
on an insurance policy, let alone the full payment of the asserted claim, requires an
award of fees, see Pineda v. State Farm Fla. Ins. Co., 47 So. 3d 890, 892 (Fla. 3d
DCA 2010) (“An insured is entitled to attorney's fees under 627.428, Florida
Statutes, where it was reasonably necessary for the insured to litigate in court . . .
), applies in spades in this case, the order under review is reversed and the cause

is remanded with directions to make an appropriate award of attorney’s fees.

15



Reversed and remanded.
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Jose De Leon v. Great Am. Assurance Co.
Case No. 3D09-646

SHEPHERD, J., concurring.
This court recently admonished “all counsel” who practice in the courts of

this state that “improper conduct” in the courtroom “will not be condoned by this

court.” Chin v. Caiaffa, 42 So. 3d 300, 311-12 (Fla. 3d DCA 2010) (emphasis

added). This case involves conduct outside the courtroom, stemming from the
theft of a 2000 Freightliner “eighteen wheeler” commercial truck from the
premises of an interstate trucking company where it was parked. The police found
the vehicle the next day. The insured’s principal claim is that the thieves took ten
expensive tires from the truck and replaced them with then-inferior tires. After suit
was filed, the trial court abated the action and ordered completion of the previously
begun examination under oath (EUO). The same lawyer who conducted the first
aborted EUO conducted the second. It lasted over seven hours. It strains credulity
to assert—as the insurer does in this case—that a seven-hour sworn statement of a
single individual is necessary to the investigation of an $8000 tire loss claim,
whatever might be the insurer’s suspicions. “Over-lawyering” is a frequent
affliction found in the legal profession. If there is any question concerning

whether the insured’s instincts about the interrogator’s purpose was any different

17



in the second EUO than in the first, the doubt can be dispelled easily by reviewing
the transcript of the latter EUO.
An attorney is an officer of the court, and he plays his role badly, even

outside the courtroom, if he trespasses against the obligations of his professional

responsibilities. See Georgopoulos v. Int’]l Bhd. of Teamsters, AFL-CIO, 942 F.
Supp. 883, 905 (S.D.N.Y. 1996). A careful review of the transcript of the second
EUO reveals the role played by counsel during that EUO was performed just like
the first—badly. As in the first EUO, counsel’s misunderstanding of the
permissible range of inquiry in a sworn statement taken to verify a simple theft
loss, whatever might have been the insurer’s suspicions, was palpable. Upon a
review of the entire record, it now is undeniable, in my estimation, that—although
it should have been—the insured’s claim in this case was not resolvable absent
judicial intervention.

With these additional observations, I fully join in the well-reasoned opinion

of the court.
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 897 (2012)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (/N

ADOPTED AS AMENDED (/)

ADOPTED W/O OBJECTION  ___ (Y/N) | [7-\9
FATLED TO ADOPT (/) % \2
WITHDRAWN — (y/N)

OTHER

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Moraitis offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Subsection (1) and paragraph (a) of subsection
(2) of section 255.05, Florida Statutes, are amended, and
subsection (11) is added to said section, to read:

255.05 Bond of contractor constructing public buildings;
form; action by materialmen.—

(1) (a) Any person entering into a formal contract with the
state or any county, city, or political subdivision thereof, or
other public authority or private entity, for the construction
of a public building, for the prosecution and completion of a
public work, or for repairs upon a public building or public
work shall be required, before commencing the work or before
recommencing the work after a default or abandonment, to
execute, deliver to the public owner, and record in the public

records of the county where the improvement is located, a
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Amendment No. 1
payment and performance bond with a surety insurer authorized to

do business in this state as surety. A public entity may not
require a contractor to secure a surety bond under this section
from a specific agent or bonding company. The bond must state on
its front page: the name, principal business address, and phone
number of the contractor, the surety, the owner of the property
being improved, and, if different from the owner, the
contracting public entity; the contract number assigned by the

contracting public entity; the bond number assigned by the

surety; and a description of the project sufficient to identify
it, such as a legal description or the street address of the
property being improved, and a general description of the
improvement. Such bond shall be conditioned upon the
contractor's performance of the construction work in the time
and manner prescribed in the contract and promptly making
payments to all persons defined in s. 713.01 who furnish labor,
services, or materials for the prosecution of the work provided
for in the contract. Any claimant may apply to the governmental
entity having charge of the work for copies of the contract and
bond and shall thereupon be furnished with a certified copy of
the contract and bond. The claimant shall have a right of action
against the contractor and surety for the amount due him or her,
including unpaid finance charges due under the claimant's
contract. Such action shall not involve the public authority in
any expense. When such work is done for the state and the
contract is for $100,000 or less, no payment and performance
bond shall be required. At the discretion of the official or

board awarding such contract when such work is done for any
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Bill No. HB 897 (2012)

Amendment No. 1
county, city, political subdivision, or public authority, any

person entering into such a contract which is for $200,000 or
less may be exempted from executing the payment and performance
bond. When such work i1s done for the state, the Secretary of
Management Services may delegate to state agencies the authority
to exempt any person entering into such a contract amounting to
more than $100,000 but less than $200,000 from executing the
payment and performance bond. In the event such exemption is
granted, the officer or officials shall not be personally liable
to persons suffering loss because of granting such exemption.
The Department of Management Services shall maintain information
on the number of requests by state agencies for delegation of
authority to waive the bond requirements by agency and project
number and whether any request for delegation was denied and the
justification for the denial. Any provision in a payment bond
furnished for public work contracts as provided by this
subsection which further restricts the classes of persons &s
defined—in—s+—74+3-06%+ protected by the bond, which restricts e®

the venue of any proceeding relating to such bond, which limits

or expands the effective duration of the bond, or which adds

conditions precedent to the enforcement of a claim against the

bond beyond those provided in this section is unenforceable.

(b) The Department of Management Services shall adopt
rules with respect to all contracts for $200,000 or less, to
provide:

1. Procedures for retaining up to 10 percent of each
request for payment submitted by a contractor and procedures for

determining disbursements from the amount retained on a pro rata
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Amendment No. 1
basis to laborers, materialmen, and subcontractors, as defined

in s. 713.01.

2. Procedures for requiring certification from laborers,
materialmen, and subcontractors, as defined in s. 713.01, prior
to final payment to the contractor that such laborers,
materialmen, and subcontractors have no claims against the
contractor resulting from the completion of the work provided

for in the contract.

The state shall not be held liable to any laborer, materialman,
or subcontractor for any amounts greater than the pro rata share
as determined under this section.

(c)l. The amount of the bond shall equal the contract
price, except that for a contract in excess of $250 million, if
the state, county, municipality, political subdivision, or other
public entity finds that a bond in the amount of the contract
price is not reasonably available, the public owner shall set
the amount of the bond at the largest amount reasonably
available, but not less than $250 million.

2. For construction-management or design-build contracts,
if the public owner does not include in the bond amount the cost
of design or other nonconstruction services, the bond may not be
conditioned on performance of such services or payment to
persons furnishing such services. Notwithstanding paragraph (a),
such a bond may exclude persons furnishing such services from
the classes of persons protected by the bond.

(2)(a)l. If a claimant is no longer furnishing labor,

services, or materials on a project, a contractor or the
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Amendment No. 1
contractor's agent or attorney may elect to shorten the

preseribed time in—this—paragraph within which an action to
enforce any claim against a payment bond must previded—pursusnt
to—this—seetionmay be commenced by recording in the clerk's

office a notice in substantially the following form:

NOTICE OF CONTEST OF CLAIM
AGAINST PAYMENT BOND

To: ... (Name and address of claimant)...

You are notified that the undersigned contests your notice
of nonpayment, dated ............ P e e e , and served on the
undersigned on ............ S e e e e , and that the time within
which you may file suit to enforce your claim is limited to 60

days after the date of service of this notice.
DATED onn .......ve... I e e e e e
Signed: ... (Contractor or Attorney)...
The claim of any claimant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim

against the payment bond within 60 days after service of such

notice shall be extinguished automatically. The contractor of

the contractor's attorney elerk shall serve maid+ a copy of the

notice of contest to the claimant at the address shown in the

notice of nonpayment or most recent amendment thereto and shall
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Amendment No. 1
certify to such service on the face of such notice and record

the notice. Serviee—is—completeupon—mailing-

2. A claimant, except a laborer, who is not in privity
with the contractor must shalt, before commencing or not later
than 45 days after commencing to furnish labor, services, or
materials for the prosecution of the work, furnish the
contractor with a written notice that he or she intends to look
to the bond for protection. A claimant who is not in privity
with the contractor and who has not received payment for his or
her labor, services, or materials shall deliver to the
contractor and to the surety written notice of the performance
of the labor or delivery of the materials or supplies and of the
nonpayment. The notice of nonpayment must may be served at—any
£ime during the progress of the work or thereafter but may not

be served earlier than befere 45 days after the first furnishing

of labor, services, or materials or—and—net later than 90 days
after the final furnishing of the labor, services, or materials
by the claimant or, with respect to rental equipment, not later
than 90 days after the date that the rental eguipment was last
on the job site available for use. Any notice of nonpayment
served by a claimant who is not in privity with the contractor
which includes sums for retainage must specify the portion of
the amount claimed for retainage. An Ne action for the labor,
materials, or supplies may not be instituted against the

contractor or the surety unless the notice to the contractor and

notice of nonpayment have been served, if regquired by this

section beth—rmotices—havebeengivern. If the payment bond is not

recorded before commencement of construction, the time periods
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Amendment No. 1
for the claimant to serve the regquired notices may at the option

of the claimant be calculated from the dates specified in this

section or from the date the claimant is served a copy of the

bond. In no event, however, shall the limitation period for

commencement of an action against a payment bond as established

in s. 95.11 be expanded. Notices required or permitted under

this section may be served in accordance with s. 713.18. A
claimant may not waive in advance his or her right to bring an
action under the bond against the surety. In any action brought
to enforce a claim against a payment bond under this section,
the prevailing party is entitled to recover a reasonable fee for
the services of his or her attorney for trial and appeal or for
arbitration, in an amount to be determined by the court, which
fee must be taxed as part of the prevalling party's costs, as
allowed in equitable actions. The time periods for service of a
notice of nonpayment or for bringing an action against a
contractor or a surety shall be measured from the last day of
furnishing labor, services, or materials by the claimant and
shall not be measured by other standards, such as the issuance
of a certificate of occupancy or the issuance of a certificate
of substantial completion.

(11) If a contractor furnishes and records a payment and

performance bond for a public works project in accordance with

this section, the public authority may not condition its

payments to the contractor on the production of a release,

waiver, or like documentation from a claimant demonstrating that

the claimant does not have an outstanding claim against the

contractor, the surety, the payment bond, or the public
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Amendment No. 1
authority for payments due on labor, services, or materials

furnished on the public works project.

Section 2. Paragraph (b) of subsection (2) of section
713.10, Florida Statutes, is amended to read:

713.10 Extent of liens.—

(2)

(b) The interest of the lessor shall not be subject to
liens for improvements made by the lessee when:

1. The lease, or a short form or a memorandum of the lease
that contains the specific language in the lease prohibiting
such liability, is recorded in the official records of the
county where the premises are located before the recording of a
notice of commencement for improvements to the premises and the
terms of the lease expressly prohibit such liability; or

2. The terms of the lease expressly prohibit such
liability, and a notice advising that leases for the rental of
premises on a parcel of land prohibit such liability has been
recorded in the official records of the county in which the
parcel of land is located before the recording of a notice of
commencement for improvements to the premises, and the notice
includes the following:

a. The name of the lessor.

b. The legal description of the parcel of land to which
the notice applies.

c. The specific language contained in the various leases

prohibiting such liability.
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Amendment No. 1
d. A statement that all or a majority of the leases

entered into for premises on the parcel of land expressly

prohibit such liability.

The notice required by this subparagraph shall still be

effective and the lessor's interest in a premises on the parcel

of land shall not be subject to liens for improvements made by

the lessee of such premises notwithstanding that all of the

leases for all of the premises on the parcel of land do not

contain language prohibiting such liability or the language

prohibiting such liability varies in the various leases or does

not match the language in the notice, if the lease for the

specific premises as to which a lien could otherwise be claimed

against the lessor's interest expressly provides that the

interest of the lessor shall not be subject to liens for

improvements made by the lessee.

3. The lessee is a mobile home owner who is leasing a
mobile home lot in a mobile home park from the lessor.

Section 3. Paragraph (e) of subsection (1) of section
713.13, Florida Statutes, is amended to read:

713.13 Notice of commencement.—

(1)

(e) A copy of any payment bond must be attached at the
time of recordation of the notice of commencement. The failure
to attach a copy of the bond to the notice of commencement when
the notice is recorded negates the exemption provided in s.
713.02(6). However, if a payment bond under s. 713.23 exists but

was not attached at the time of recordation of the notice of
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 897 (2012)

Amendment No. 1
commencement, the bond may be used to transfer any recorded lien

of a lienor except that of the contractor by the recordation and
service of a notice of bond pursuant to s. 713.23(2). The notice
requirements of s. 713.23 apply to any claim against the bond;

however, the time limits for serving any required notices shall,

at the option of the lienor, be calculated from the dates begin

P o
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om—the—1la £-the—time specified in s. 713.23 or the
date the notice of bond is served on the lienor.

Section 4. Paragraph (f) of subsections (1), and
subsection (4), of section 713.132, Florida Statutes, are
amended to read:

713.132 Notice of termination.-—

(1) An owner may terminate the period of effectiveness of
a notice of commencement by executing, swearing to, and
recording a notice of termination that contains:

(f£) A statement that the owner has, before recording the
notice of termination, served a copy of the notice of
termination on the contractor and on each lienor who has a

direct contract with the owner or who has served a notice to

owner givemsmetiee. The owner is not required to serve a copy of
the notice of termination on any lienor who has executed a
waiver and release of lien upon final payment in accordance with
s. 713.20.

(4) A notice of termination is effective to terminate the
notice of commencement at the later of 30 days after recording
of the notice of termination or the date stated in the notice of
termination as the date on which the notice of commencement is

terminated, if prewided—that the notice of termination has been
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COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 897 (2012)

Amendment No. 1
served pursuant to paragraph (1) (f£) on the contractor and on

each lienor who has a direct contract with the owner or who has

served a notice to owner given—netiece.

Section 5. Section 713.16, Florida Statutes, is amended to

read:

713.16 Demand for copy of contract and statements of
account; form.-—

(1) A copy of the contract of a lienor or owner and a
statement of the amount due or to become due if fixed oxr
ascertainable thereon must be furnished by any party thereto,
upon written demand of an owner or a lienor contracting with or
employed by the other party to such contract. If the owner or
lienor refuses or neglects to furnish such copy of the contract
or such statement, or willfully and falsely states the amount
due or to become due if fixed or ascertainable under such
contract, any person who suffers any detriment thereby has a
cause of action against the person refusing or neglecting to
furnish the same or willfully and falsely stating the amount due
or to become due for his or her damages sustained thereby. The
information contained in such copy or statement furnished
pursuant to such written demand is binding upon the owner or
lienor furnishing it unless actual notice of any modification is
given to the person demanding the copy or statement before such
person acts in good faith in reliance on it. The person
demanding such documents must pay for the reproduction thereof;
and, if such person fails or refuses to do so, he or she is
entitled only to inspect such documents at reasonable times and

places.
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COMMITTEE/SUBCOMMITTEE AMENDMENT
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Amendment No. 1
(2) The owner may serve in writing a demand of any lienor

for a written statement under oath of his or her account showing
the nature of the labor or services performed and to be
performed, if any, the materials furnished, the materials to be
furnished, if known, the amount paid on account to date, the
amount due, and the amount to become due, if known, as of the
date of the statement by the lienor. Any such demand to a lienor
must be served on the lienor at the address and to the attention
of any person who is designated to receive the demand in the

notice to owner served by such lienor and must include a

description of the project, including the names of the owner,

the contractor, and the lienor's customer, as set forth in the

lienor's notice to owner. The failure or refusal to furnish the

statement does not deprive the lienor of his or her lien if the
demand is not served at the address of the lienor or directed to
the attention of the person designated to receive the demand in
the notice to owner. The failure or refusal to furnish the
statement under oath within 30 days after the demand, or the
furnishing of a false or fraudulent statement, deprives the
person so failing or refusing to furnish such statement of his
or her lien. If the owner serves more than one demand for
statement of account on a lienor and none of the information
regarding the account has changed since the lienor's last
response to a demand, the fallure or refusal to furnish such
statement does not deprive the lienor of his or her lien. The
negligent inclusion or omission of any information deprives the
person of his or her lien to the extent the owner can

demonstrate prejudice from such act or omission by the lienor.
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The failure to furnish a response to a demand for statement of

account does not affect the validity of any claim of lien being
enforced through a foreclosure case filed prior to the date the
demand for statement is received by the lienor.

(3) A request for sworn statement of account must be in

substantially the following form:
REQUEST FOR SWORN STATEMENT OF ACCOUNT

WARNING: YOUR FAILURE TO FURNISH THE REQUESTED STATEMENT, SIGNED
UNDER OATH, WITHIN 30 DAYS OR THE FURNISHING OF A FALSE
STATEMENT WILL RESULT IN THE LOSS OF YOUR LIEN.

To: ...{(Lienor's name and address)...

The undersigned hereby demands a written statement under ocath of
his or her account showing the nature of the labor or services
performed and to be performed, if any, the materials furnished,
the materials to be furnished, if known, the amount paid on
account to date, the amount due, and the amount to become due,
if known, as of the date of the statement for the improvement of

real property identified as ... (property description)....

...{(name of contractor)...

.. (name of the lienor's customer, as set forth in the lienor's

Notice to Owner, i1f such notice has been served)....
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Amendment No. 1
... (signature and address of owner)...

... (date of request for sworn statement of account)...

(4) When a contractor has furnished a payment bond
pursuant to s. 713.23, he or she may, when an owner makes any
payment to the contractor or directly to a lienor, serve a
written demand on any other lienor for a written statement under
oath of his or her account showing the nature of the labor or
services performed and to be performed, if any, the materials
furnished, the materials to be furnished, if known, the amount
paid on account to date, the amount due, and the amount to
become due, if known, as of the date of the statement by the
lienor. Any such demand to a lienor must be served on the lienor
at the address and to the attention of any person who is
designated to receive the demand in the notice to contractor

served by such lienor. The demand must include a description of

the project, including the names of the owner, the contractor,

and the lienor's customer, as set forth in the lienor's notice

to contractor. The failure or refusal to furnish the statement

does not deprive the lienor of his or her rights under the bond
if the demand is not served at the address of the lienor or
directed to the attention of the person designated to receive
the demand in the notice to contractor. The failure to furnish
the statement within 30 days after the demand, or the furnishing
of a false or fraudulent statement, deprives the person who
fails to furnish the statement, or who furnishes the false or
fraudulent statement, of his or her rights under the bond. If

the contractor serves more than one demand for statement of
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Amendment No. 1
account on a lienor and none of the information regarding the

account has changed since the lienor's last response to a
demand, the failure or refusal to furnish such statement does
not deprive the lienor of his or her rights under the bond. The
negligent inclusion or omission of any information deprives the
person of his or her rights under the bond to the extent the
contractor can demonstrate prejudice from such act or omission
by the lienor. The failure to furnish a response to a demand for
statement of account does not affect the validity of any claim
on the bond being enforced in a lawsuit filed prior to the date
the demand for statement of account is received by the lienor.
(5) (a) Any lienor who is perfecting a claim of lien kes
reecorded—a—eclaimof—31ien may serve with the claim of lien or

thereafter a make written demand on the owner for a written

statement under oath showing:

1. The amount of the direct contract under which the lien
was recorded; v

2. The dates and amounts paid or to be paid by or on
behalf of the owner for all improvements described in the direct
contract;

3. The reasonable estimated costs of completing the direct
contract under which the lien was claimed pursuant to the scope
of the direct contract; and

4, If known, the actual cost of completion.

(b) Any owner who does not provide the statement within 30
days after demand, or who provides a false or fraudulent
statement, is not a prevailing party for purposes of an award of

attorneyts fees under s. 713.29. The written demand must include
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the following warning in conspicuous type in substantially the

following form:

WARNING: YOUR FAILURE TO FURNISH THE REQUESTED
STATEMENT WITHIN 30 DAYS OR THE FURNISHING OF A FALSE
STATEMENT WILL RESULT IN THE LOSS OF YOUR RIGHT TO
RECOVER ATTORNEY FEES IN ANY ACTION TO ENFORCE THE
CLAIM OF LIEN OF THE PERSON REQUESTING THIS STATEMENT.

(6) Any written demand served on the owner must include a

description of the project, including the names of the

contractor and the lienor's customer, as set forth in the

lienor's notice to owner.

(7) For purposes of this section, the term "information"
means the nature and quantity of the labor, services, and
materials furnished or to be furnished by a lienor and the
amount paid, the amount due, and the amount to become due on the
lienor's account.

Section 6. Section 713.18, Florida Statutes, is amended to
read:

713.18 Manner of serving notices and other instruments.—

(1) Service of notices, claims of lien, affidavits,
assignments, and other instruments permitted or required under
this part, or copies thereof when so permitted or required,
unless otherwise specifically provided in this part, must be
made by one of the following methods:

(a) By actual delivery to the person to be gserved; if a

partnership, to one of the partners; if a corporation, to an
144115 - h0897-strike.docx

Published On: 1/24/2012 6:16:19 PM
Page 16 of 29




438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457
458
459
460
461
462
463
464
465

COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. HB 897 (2012)

Amendment No. 1
officer, director, managing agent, or business agent; or, if a

limited liability company, to a member Or manager.

(b) By sending—the-same—lPy common carrier delivery service
or by registered, Global Express Guaranteed, or certified mail,
with postage or shipping paid by the sender and prepaid—or—by
overright—eorsecond-day—detivery with evidence of delivery,
which may be in an electronic format.

(c) Fe—themethod speeified—in poragraph—{o—or paragraph
+bo)r—eannot—be—accomptished, By posting on the site of the

improvement if service as provided by paragraph (a) or paragraph

(b) cannot be accomplished premises.

(2) DNotwithstanding subsection (1), service of +£ a notice

to owners or a notice to contractor under s. 713.23, s. 337.18,

or a—pre:iminarvyrotiece—uvnder s. 255.05 is mailed-by-—registered
I 1 " » ; 2
3 £ 13 e b ; . 3
b og : } 3 } 1 > : : o) 1ol ’
servrees—or—materials—service—afthat-notiece—4ds effective as

of the date of mailing if:

(a) The notice is mailed by registered, Global Express

Guaranteed, or certified mail, with postage prepaid, to the

person to be served at any of the addresses set forth in

subsection (3);

(b) The notice is mailed within 40 days after the date the

lienor first furnishes labor, services, or materials; and

(c) The person who served the notice maintains a
registered or certified mail log that shows the registered or

certified mail number issued by the United States Postal
144115 - h0897-strike.docx

Published On: 1/24/2012 6:16:19 PM
Page 17 of 29




466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
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Service, the name and address of the person served, and the date

stamp of the United States Postal Service confirming the date of
mailing or if the person who served the notice maintains
electronic tracking records generated through use of the United
States Postal Service Confirm service or a similar service
containing the postal tracking number, the name and address of
the person served, and verification of the date of receipt by
the United States Postal Service.

(3) (a) Service of F£ an instrument serwved pursuant to this

section is effective on the date of mailing the instrument if

it:

1. 1Is sent to the last address shown in the notice of

commencement or any amendment thereto or, in the absence of a
notice of commencement, to the last address shown in the
building permit application, or to the last known address of the
person to be served; and +—is—wmet—received—but

2. 1Is returned as being "refused," "moved, not
forwardable, " or "unclaimed," or is otherwise not delivered or
deliverable through no fault of the person serving the items
thep—service—is—effectiveonthe dotethe instrument—was—Sert.

(b) If the address shown in the notice of commencement or

any amendment to the notice of commencement, or, in the absence

of a notice of commencement, in the building permit application,

is incomplete for purposes of mailing or delivery, the person

serving the item may complete the address and properly format it

according to United States Postal Service addressing standards

using information obtained from the property appraiser or
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Amendment No. 1
another public record without affecting the validity of service

under this section.

(4) A notice served by a lienor on one owner or one

partner of a partnership owning the real property FE—the—xead

any—erne—of such-eowners—or—partaers,—and—such-notice is deemed

notice to all owners and partners.

Section 7. Section 713.22, Florida Statutes, is amended to
read:

713.22 Duration of lien.—

(1) A Ne lien provided by this part does not shad+
continue for a longer period than 1 year after the claim of lien
has been recorded or 1 year after the recording of an amended
claim of lien that shows a later date of final furnishing of
labor, services, or materials, unless within that time an action
to enforce the lien is commenced in a court of competent
jurisdiction. A lien that has been continued beyond the l-year
period The-centinuation—of—thelien—effeected by the commencement
of an ke action is shalt not enforceable be—good against

creditors or subsequent purchasers for a valuable consideration
and without notice, unless a notice of 1lis pendens is recorded.
(2) An owner or the owner's agewnt—e¥r attorney may elect to
shorten the time prescribed in subsection (1) within which to
commence an action to enforce any claim of lien or claim against
a bond or other security under s. 713.23 or s. 713.24 by
recording in the clerk's office a notice in substantially the

following form:
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NOTICE OF CONTEST OF LIEN
To: ...{Name and address of lienor)..

You are notified that the undersigned contests the claim of lien
filed by yvou on ...., ...(year)..., and recorded in .... Book

., Page ...., of the public records of .... County, Florida;
and that the time within which you may file suit to enforce your
lien is limited to 60 days from the date of service of this

notice. This .... day of ...., ...{(year)....
Signed: ... (Owner or Attorney)...

The lien of any lienor upon whom such notice is served and who
fails to institute a suit to enforce his or her lien within 60
days after service of such notice shall be extinguished

automatically. The clerk shall serve in accordance with s.

713.18, mait+ a copy of the notice of contest to the lien
claimant at the address shown in the claim of lien or most
recent amendment thereto and shall certify to such service and
the date of service on the face of such notice and record the

notice. Serviece—shall—bedecmed-complete—upon—maiting-

Section 8. Paragraphs (c), (d), (e), and (f) of subsection

(1) and subsections (2) and (4) of section 713.23, Florida
Statutes, are amended to read:
713.23 Payment bond.-—

(1)
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(c) Either Before beginning or within 45 days after

beginning to furnish labor, materials, or supplies, a lienor who
is not in privity with the contractor, except a laborer, shall
serve the contractor with notice in writing that the lienor will
look to the contractor's bond for protection on the work. If a
notice of commencement With the attached bond is not recorded,
before commencement of construction er—a—reference—to—the-bond

. . . : . c ’ 3 "

£ ehe 1 . . ko) .
etherwise—notifiedin—writing-oftheeoxistenceof +he Pbond, the

lienor not in privity with the contractor may, in the

alternative, elect to serve the notice to contractor up to sheid

hawve 45 days from the date the lienor is served with a copy
neotifiedoftheexistence of the bond within-whichteo—serve—the
netiee. The notice may be in substantially the following form

and may be combined with a notice to owner given under s. 713.06

and, if so, may be entitled "NOTICE TO OWNER/NOTICE TO

CONTRACTOR:

NOTICE TO CONTRACTOR

To ... {(name and address of contractor)...

The undersigned hereby informs you that he or she has furnished

or is furnishing services or materials as follows:

...{(general description of services or materials)... for the

improvement of the real property identified as ... (property
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description)... under an order given by ... (lienor's

customer)....

This notice is to inform you that the undersigned intends to

look to the contractor's bond to secure payment for the

furnishing of materials or services for the improvement of the

real property.

. (name of lienor)...

.. (signature of lienor or lienor's representative)...

. (date) ...

..{lienor's address)...

(d) In addition, a lienor is required, as a condition
precedent to recovery under the bond, to serve a written notice
of nonpayment to the contractor and the surety not later than 90
days after the final furnishing of labor, services, or materials
by the lienor. A written notice satisfies this condition
precedent with respect to the payment described in the notice of
nonpayment, including unpaid finance charges due under the

lienor's contract, and with respect to any other payments which
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become due to the lienor after the date of the notice of

nonpayment. The time period for serving a written notice of
nonpayment shall be measured from the last day of furnishing
labor, services, or materials by the lienor and shall not be
measured by other standards, such as the issuance of a
certificate of occupancy or the issuance of a certificate of
substantial completion. The failure of a lienor to receive
retainage sums not in excess of 10 percent of the value of
labor, services, or materials furnished by the lienor is not
considered a nonpayment requiring the service of the notice

provided under this paragraph. If the payment bond is not

recorded before commencement of comnstruction, the time period

for the lienor to serve a notice of nonpayment may at the option

of the lienor be calculated from the date specified in this

section or the date the lienor is served a copy of the bond. In

no event, however, shall the limitation period for commencement

of an action against a payment bond as established in s. 95.11

be expanded. The notice under this paragraph may be in

substantially the following form:

NOTICE OF NONPAYMENT

To ... (name of contractor and address)...

...{name of surety and address)...

The undersigned notifies you that he or she has furnished

... (describe labor, services, or materilals)... for the
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improvement of the real property identified as ... (property

description).... The amount now due and unpaid is $.....
... (signature and address of lienor)...
(e) An Ne action for the labor or materials or supplies

may not be instituted or prosecuted against the contractor or

surety unless both notices have been given, if required by this

section. An Ne action may not sheld be instituted or prosecuted
against the contractor or against the surety on the bond under
this section after 1 year from the performance of the labor or
completion of delivery of the materials and supplies. The time
period for bringing an action against the contractor or surety
on the bond shall be measured from the last day of furnishing

labor, services, or materials by the lienor. The time period and

shall not be measured by other standards, such as the issuance
of a certificate of occupancy or the issuance of a certificate
of substantial completion. A contractor or the contractor's
agert—or attorney may elect to shorten the preseribed time
within which an action to enforce any claim against a payment
bond provided under this section or s. 713.245 must mey be
commenced at any time after a notice of nonpayment, if required,
has been served for the claim by recording in the clerk's office

a notice in substantially the following form:

NOTICE OF CONTEST OF CLAIM
AGAINST PAYMENT BOND
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To: ... {(Name and address of lienor)...

You are notified that the undersigned contests your notice
of nonpayment, dated ...., ...., and served on the undersigned
on ...., ...., and that the time within which you may file suit
to enforce your claim is limited to 60 days from the date of

service of this notice.

DATED on ...., .....

Signed: ... (Contractor or Attorney)...

The claim of any lienor upon whom the notice is served and who
fails to institute a suit to enforce his or her claim against
the payment bond within 60 days after service of the notice

shall be extinguished automatically. The contractor or the

contractor's attorney eterk shall serve mait a copy of the

notice of contest to the lienor at the address shown in the
notice of nonpayment or most recent amendment thereto and shall
certify to such service on the face of the notice and record the
notice. Service—iscomplete—upon—Matlingr

(f) Any lienor has a direct right of action on the bond
against the surety. Any provision in a payment bond which

further restricts A—bond-must—not—econtain—oany-previsiens
restrieting the classes of persons who are protected by the

payment bond, which restricts &kerebv—er the venue of any

proceeding relating to such payment bond, which limits or

expands the effective duration of the payment bond, or which

adds conditions precedent to the enforcement of a claim against
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a payment bond beyond those provided in this part is

enforceable. The surety is not entitled to the defense of pro

tanto discharge as against any lienor because of changes or
modifications in the contract to which the surety is not a

party; but the liability of the surety may not be increased
beyond the penal sum of the bond. A lienor may not waive in
advance his or her right to bring an action under the bond

against the surety.

(2) The bond shall secure every lien under the direct
contract accruing subsequent to its execution and delivery,
except that of the contractor. Every claim of lien, except that
of the contractor, filed subsequent to execution and delivery of
the bond shall be transferred to it with the same effect as
liens transferred under s. 713.24. Record notice of the transfer
shall be effected by the contractor, or any person having an
interest in the property against which the claim of lien has
been asserted, by recording in the clerk's office a notice, with

the bond attached, in substantially the following form:

NOTICE OF BOND

To ... {Name and Address of Lienor)...

You are notified that the claim of lien filed by you on ....,
., and recorded in Official Records Book .... at page .... of
the public records of .... County, Florida, is secured by a

bond, a copy being attached.
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Signed: ... (Name of person recording notice)...

The notice shall be verified. The person recording the notice of

bond elterk shall serve mait a copy of the notice along with a

copy of the bond to the lienor at the address shown in the claim

of lien, or the most recent amendment to it; shall certify to

the service on the face of the notice; and shall record the

notice. Fhe—elerk-shall-receive—the-same—fee—as—preseribedin—s-
(4) The provisions of s. 713.24(3) skadtd: apply to bonds

under this section except where those provisions conflict with

this section.

Section 9. This act shall take effect October 1, 2012.

TITLE AMENDMENT

Remove the entire title and insert:
An act relating to construction liens and bonds; amending s.
255.05, F.S.; requiring that the bond number be stated on the
first page of the bond; providing that a provision in a payment
bond furnished for a public works contract that limits or
expands the effective duration of the bond or adds conditions
precedent is unenforceable; requiring a contractor, or the
contractor's attorney, to serve rather than mail a notice of
contest of claim against the payment bond; providing additional
time for service when the bond is not recorded; specifying the

duration of the bond; providing that payment to a contractor who
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has furnished a payment bond on a public works project may not

be conditioned upon production of certain documents; providing
prerequisites for commencement of an action against a payment
bond; amending s. 713.10, F.S.; providing that a specified
notice concerning a lessor's liability for liens for
improvements made by the lessee is effective notwithstanding
that all of the leases for all of the premises on the parcel of
land do not contain language prohibiting such liability or the
language prohibiting such liability varies in the various leases
or does not match the language in the notice, if the lease for
the specific premises as to which a lien could otherwise be
claimed against the lessor's interest expressly provides that
the interest of the lessor shall not be subject to liens for
improvements made by the lessee; amending s. 713.13, F.S.;
providing additional time for service when a notice of
commencement is not recorded with a copy of the bond attached;
amending s. 713.132, F.S.; requiring notice of termination to be
served on lienors in privity with the owner; amending s. 713.16,
F.S.; revising requirements for demands for a copy of a
construction contract and a statement of account; authorizing a
lienor to make certain written demands to an owner for certain
written statements; providing requirements for such written
demands; amending s. 713.18, F.S.; providing additional methods
by which certain items may be served; revising provisions
relating to when service of specified items is effective;
specifying requirements for certain written instruments under
certain circumstances; amending s. 713.22, F.S.; requiring that

the clerk serve rather than mail a notice of contest of lien;
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amending s. 713.23, F.S.; revising the contents of a notice to

contractor; requiring that a contractor serve rather than mail a
notice of contest of claim against the payment bond and a notice
of bond; clarifying the attachment of the bond to the notice;
providing that a provision in a payment bond that limits or
expands the effective duration of the bond or adds conditions
precedent is unenforceable; clarifying applicability of certain

provisions; providing an effective date.
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Appearances:

PCS for HB 213
Ferguson, Diana (Lobbyist) - Waive In Support
Community Advocacy Network
119 S Monroe St
Tallahassee FL 32308
Phone: 850-681-6788

PCS for HB 213

Vickers, Alice (Lobbyist) - Opponent
Florida Consumer Action Network
623 Beard Street
Tallahassee FL 32303
Phone: 850-556-3121

PCS for HB 213

DiMarco, Anthony (Lobbyist) - Proponent
Florida Bankers Association
1001 Thomasville Rd Ste 201
Tallahassee FL 32302-1360
Phone: (850)224-2265
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COMMITTEE MEETING REPORT
Civil Justice Subcommittee
1/25/2012 8:00:00AM

Location: 404 HOB
PCS for HB 213 : Judicial Proceedings (continued)
Appearances: (continued)
PCS for HB 213
Perry, Booker T. (General Public) - Opponent

Federations of Congregations United to Serve (FOCUS)

2040 Rogers Avenue

Maitland FL 32751
Phone: 321-263-6984

PCS for HB 213

Thorpe, Reverend, Kevin (General Public) - Opponent
PICO Florida

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM
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COMMITTEE/SUBCOMMITTEE AMENDMENT
PCS Name: PCS for HBR 213 (2012)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (¥/N)

ADOPTED AS AMENDED _(y/N)

ADOPTED W/O OBJECTION  __ (¥/N) 6\%
FAILED TO ADOPT __(¥/N) 5% \-9“
WITHDRAWN __ (Y/N)

OTHER

Committee/Subcommittee hearing PCS: Civil Justice Subcommittee

Representative Passidomo offered the following:

Amendment
Remove lines 483-487 and insert:

Section 7. The amendments to s. 702.10, Florida Statutes,

and the creation of ss. 702.11 and 702.13, Florida Statutes, are

remedial in nature and shall apply to causes of action pending

on the effective date of this act. Section 702.12, Florida

Statutes, created by this act, applies to cases filed on or

after

PCS for HB 213 al
Published On: 1/24/2012 6:16:56 PM
Page 1 of 1




Location: 404 HOB

COMMITTEE MEETING REPORT
Civil Justice Subcommittee
1/25/2012 8:00:00AM

PCS for HB 935 : Child Support Enforcement

Favorable

Yea Nay No Vote Absentee Absentee
Yea Nay

Joseph Abruzzo X

Mack Bernard X

Matt Gaetz X

Bill Hager X

Shawn Harrison X

Martin Kiar X

Larry Metz X

Jose Oliva X

Kathleen Passidomo X

Scott Plakon X

Darren Soto X

Kelli Stargel X

Richard Steinberg X

Michael Weinstein X

Eric Eisnaugle (Chair) X

Total Yeas: 11 Total Nays: 0

Committee meeting was reported out: Wednesday, January 25, 2012 12:59:13PM
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Leagis ®

Page 12 of 12



