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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 341 Uninsured Motorist Insurance Coverage
SPONSOR(S}: Ingram
TIED BILLS: None IDEN./SIM. BILLS: SB 706

REFERENCE

1) Insurance & Banking Subcommittee

ACTION

12 Y, 0 N

ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

Vanlandingham Cooper

2) Civil Justice Subcommittee

3) Regulatory Affairs Committee

Bond

SUMMARY ANALYSIS

Uninsured Motorist (UM) coverage protects motorists against injuries caused by owners or operators of
uninsured or underinsured motor vehicles. Such policies are available on a "stacked" or "non-stacked" basis.
UM policies that are "stacking" extend to every resident and vehicle in a household and allow residents or
others to recover the combined policy limits from each insured vehicle. "Non-stacking" policies limit coverage to
the insured vehicle operated at the time of the accident.

Current law provides that UM policies are "stacked" by default, and "non-stacked" coverage must be
affirmatively selected by the insured by signing a waiver of any rights to combine policy limits from multiple
vehicles. However, a recent decision by Florida's First District Court of Appeal has created uncertainty whether
a "non-stacking" policy waiver signed by a named insured will waive "stacking" benefits on behalf of all
insureds. The court held that due to a discrepancy in the wording between two subsections of the statute, a
resident relative who occupies an insured's vehicle during an accident may still claim "stacked" benefits despite
any waiver signed by the named insured.

This bill restores the general effectiveness of a "non-stacking" waiver for UM coverage whereby the person
buying the coverage makes an election between stacking or non-stacking coverage that is binding on the
family. The result would return current insurance law to the status quo that existed before the court decision
and clarify, for both insurers and insureds, the true extent of coverage offered by UM policies.

This bill does not appear to have a fiscal impact on state or local government.

The legislation takes effect July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background on "stacking" and "non-stacking" Uninsured Motorist Insurance

Uninsured Motorist (UM) coverage protects motorists against injuries caused by owners or operators of
uninsured or underinsured motor vehicles. Section 627.727(1), F.S., requires insurers who offer bodily
injury liability coverage also to offer UM coverage in the same amount as any policy limits applying to
the bodily injury liability policy. Pursuant to the Florida Supreme Court's decision in Mullis v. State Farm
Mut. Auto. Ins. Co., 252 So. 2d 229 (Fla. 1971), conventional UM coverage extends not only to the
named insured but also to family members, household residents, or any other lawful occupant of the
insured vehicle. .

Thus, conventional UM insurance "stacks." This means that if one family member purchases one UM
policy for one vehicle, that coverage extends to every resident and every vehicle in the household,
whether or not those residents or vehicles were covered by their own UM policies. Moreover, if a family
purchases UM coverage for multiple vehicles, any resident in the household may "stack" the UM
benefits and recover the combined policy limits from each insured vehicle.

However, s. 627.727, F.S., allows that an insured individual can waive this insurance, select a lower
limit, or select "non-stacking" UM coverage if the named insured signs a policy waiver form approved
by the Florida Office of Insurance Regulation.

"Non-stacking" UM policies typically include two critical exclusions or limitations: (1) a limitation of UM
benefits to the particular insured vehicle operated at the time of the accident and not from any other
vehicles insured in the household that carry this limited form of UM coverage; and (2) an exclusion of
UM benefits for the insured or their resident relatives or others who are injured while occupying any
vehicle owned by them for which UM coverage was not purchased.

If insurers do properly obtain a waiver and offer "nonstacked" policy limitations or exclusions for UM
coverage, s. 627.727(9), F.S., also provides that the premium charged for this limited form of UM
coverage must be at least 20 percent less expensive than traditional "stacked" insurance.

The First District Court of Appeal's decision in Traveler's Com. Ins. Co. v. Harrington

A recent decision by Florida's First District Court of Appeal has created uncertainty whether a "non
stacking" policy waiver extends beyond the named insured to include resident relatives who occupy an
insured's vehicle during an accident. In Traveler's Com. Ins. Co. v. Harrington, 86 So. 3d 1274 (Fla. 1st
DCA 2012), a daughter was injured while riding as a passenger in a vehicle insured by her mother. The
mother insured three vehicles in all, with both liability and UM policies, but the mother had expressly
accepted and endorsed a "non-stacking" limitation. The Harrington court held that while the "non
stacking" limitation applied to the mother, it did not apply to the daughter, who had not signed the
waiver and thus had not knowingly accepted the policy limitation.

In reaching that conclusion, the court focused on the construction of s. 627.727(9), F.S., as contrasted
with s. 627.727(1), F.S. Under s. 627.727(1), F.S., UM coverage must be provided with a policy for
liability coverage unless there is a knowing rejection of the UM coverage. Section 627.727(1), F.S.,
further refers to a "written rejection ... on behalf of all insureds," and specifies that an approved form
be used when UM coverage is selected at a lower limit than the liability coverage. The subsection also
provides that: "If this form is signed by a named insured, it will be conclusively presumed that there was
an informed, knowing rejection of coverage or election of lower limits on behalf of all insureds."

STORAGE NAME: h0341b.CJS.DOCX
DATE: 3/1/2013

PAGE: 2



Section 627.727(9), F.S., likewise requires that an approved form be used when non-stacking coverage
is selected. However, unlike subsection (1), which makes an election-of-coverage-Iimits binding on all
insureds, subsection (9) provides for non-stacking elections: "If this form is signed by a named insured,
applicant, or lessee, it shall be conclusively presumed that there was an informed, knowing acceptance
of such limitations."

In light of the differing language describing the different waivers in ss. 627.727(1) and (9), F.S., the
court reasoned that the subsection (9) waiver of "stackable" coverage must be personally made by the
insured who claims such benefits. This is in contrast to the subsection (1) waiver of coverage (at the
liability limit), which may be made "on behalf of all insureds." The court concluded that the Legislature's
use of different language in separate parts of the statute suggests that different meanings were
intended, and that when language is used in one part of a statute but omitted in another part it should
not be inferred that such language was intended where it has been omitted.

For this reason, the Harrington court determined that the mother's waiver of "stacked" UMcoverage did
not extend to her daughter. Thus, the daughter was entitled to "stack" the UM coverage limits from all
three insured automobiles to pay medical bills for the bodily injuries she suffered during the accident as
an occupant of an insured vehicle, notwithstanding her mother's express rejection of such "stacking"
benefits.

Possible effects of the Harrington decision

As a result of the court's decision in Harrington, policy waivers signed by a named insured selecting
"non-stacked" UM coverage may be ineffective as to other vehicle occupants who have not personally
signed the waiver.

The result would appear to leave few options to insurers seeking to offer "non-stacked" coverage, as
attempts to get consent for a waiver from all persons who potentially could claim UM benefits would
present clear administrative difficulties. Insurers generally do not know what other persons are likely to
be passengers in an insured automobile, nor do they obtain signatures from such persons on the
underlying insurance policy or associated waivers. If insurers were to require named insureds to obtain
such consents as a condition of policy renewal, it is likely that few insureds could predict every person
who would ride as a passenger in their vehicle during the policy term, let alone gain those persons'
consent for policy waivers in advance.

This uncertainty as to the extent of potential liability under "non-stacking" UM policies may present
difficulties to insurers seeking to accurately assess their underwriting risk with regard to such policies.
One potential result is higher premiums, as insurers seek to recover costs from payouts that previously
would have been excluded or limited by "non-stacking" policy waivers.

Because such waivers may still offer insurers at least some limitations on liability, it is unclear whether
the holding in Harrington would prevent insurers from offering "non-stacked" coverage altogether.
However, s. 627.727(9), F.S., mandates that "non-stacking" policies must be offered at a premium at
least 20 percent less than traditional "stacked" insurance. If insurers believe they can no longer offer
such a discount for "non-stacked" policies, the market for such policies may dissolve. If that outcome
were to occur, Florida consumers seeking UM coverage would be limited to more expensive "stacked"
policies that provide more benefits at a higher price.

Effect of HB 341

HB 341 amends s. 627.727(9), F.S., to clarify that if a named insured signs a "non-stacking" waiver, "it
shall be conclusively presumed that there was an informed, knowing acceptance of such limitations on
behalf of all insureds." The addition of the phrase "on behalf of all insureds" mirrors the language of s.
627.727(1), F.S., thus removing the statutory ambiguity cited by the Harrington court as the basis for its
decision.
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By removing this ambiguous difference in the language of ss. 627.727(1) and (9), F.S., it is likely this
statutory change would remove the uncertainty that has resulted from the Harrington case and restore
the general effectiveness of "non-stacking" waivers for UM coverage. This would return Florida
insurance law to the status quo that existed before the Harrington decision and clarify, for both insurers
and insureds, the true extent of coverage offered by UM policies.

B. SECTION DIRECTORY:

Section 1: Amends s. 627.727, F.S., to clarify that specified persons who elect non-stacking limitations
on their uninsured motorist insurance coverage are conclusively presumed to have made an informed,
knowing acceptance of the limitations on behalf of all insureds.

Section 2: Provides an effective date of July 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector. The bill may have
an indirect impact on the private sector, see Fiscal Comments.

D. FISCAL COMMENTS:

HB 341 may allow insurers to more accurately assess their underwriting risk with regard to "non
stacking" uninsured motorist insurance policies. Moreover, to the extent that insurers would no longer
need to recover costs from new payouts under the Harrington decision, the bill may prevent UM
insurance premiums from rising. For this reason, it is also possible that HB 341 could prevent the
availability of "non-stacked" UM insurance from deteriorating, as s. 627.727(9), F.S., mandates that
such "non-stacked" coverage may only be offered at a 20 percent price discount relative to the cost of
traditional "stacked" coverage.
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III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

None.
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FLORIDA

HB 341

H 0 USE o F REPRESENTATIVES

2013

1 A bill to be entitled

2 An act relating to uninsured motorist insurance

3 coverage; amending s. 627.727, F.S.; providing that,

4 under certain circumstances, specified persons who

5 elect non-stacking limitations on their uninsured

6 motorist insurance coverage are conclusively presumed

7 to have made an informed, knowing acceptance of the

8 limitations on behalf of all insureds; providing an

9 effective date.

10

11 Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. Subsection (9) of section 627.727, Florida

14 Statutes, is amended to read:

15 627.727 Motor vehicle insurance; uninsured and

16 underinsured vehicle coverage; insolvent insurer protection.-

17 (9) Insurers may offer policies of uninsured motorist

18 coverage containing policy provisions, in language approved by

19 the office, establishing that if the insured accepts this offer:

20 (a) The coverage provided as to two or more motor vehicles

21 shall not be added together to determine the limit of insurance

22 coverage available to an injured person for anyone accident,

23 except as provided in paragraph (c).

24 (b) If at the time of the accident the injured person is

25 occupying a motor vehicle, the uninsured motorist coverage

26 available to her or him is the coverage available as to that

27 motor vehicle.

28 (c) If the injured person is occupying a motor vehicle
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FLORIDA

HB 341

H 0 USE o F REPRESENTATIVES

2013

29 which is not owned by her or him or by a family member residing

30 with her or him, the injured person is entitled to the highest

31 limits of uninsured motorist coverage afforded for anyone

32 vehicle as to which she or he is a named insured or insured

33 family member. Such coverage shall be excess over the coverage

34 on the vehicle the injured person is occupying.

35 (d) The uninsured motorist coverage provided by the policy

36 does not apply to the named insured or family members residing

37 in her or his household who are injured while occupying any

38 vehicle owned by such insureds for which uninsured motorist

39 coverage was not purchased.

40 (e) If, at the time of the accident the injured person is

41 not occupying a motor vehicle, she or he is entitled to select

42 anyone limit of uninsured motorist coverage for anyone vehicle

43 afforded by a policy under which she or he is insured as a named

44 insured or as an insured resident of the named insured's

45 household.

46

47 In connection with the offer authorized by this subsection,

48 insurers shall inform the named insured, applicant, or lessee,

49 on a form approved by the office, of the limitations imposed

50 under this subsection and that such coverage is an alternative

51 to coverage without such limitations. If this form is signed by

52 a named insured, applicant, or lessee, it shall be conclusively

53 presumed that there was an informed, knowing acceptance of such

54 limitations on behalf of all insureds. When the named insured,

55 applicant, or lessee has initially accepted such limitations,

56 such acceptance shall apply to any policy which renews, extends,
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FLORIDA

HB 341

H 0 USE o F REPRESENTATIVES

2013

57 changes, supersedes, or replaces an existing policy unless the

58 named insured requests deletion of such limitations and pays the

59 appropriate premium for such coverage. Any insurer who provides

60 coverage which includes the limitations provided in this

61 subsection shall file revised premium rates with the office for

62 such uninsured motorist coverage to take effect prior to

63 initially providing such coverage. The revised rates shall

64 reflect the anticipated reduction in loss costs attributable to

65 such limitations but shall in any event reflect a reduction in

66 the uninsured motorist coverage premium of at least 20 percent

67 for policies with such limitations. Such filing shall not

68 increase the rates for coverage which does not contain the

69 limitations authorized by this subsection, and such rates shall

70 remain in effect until the insurer demonstrates the need for a

71 change in uninsured motorist rates pursuant to s. 627.0651.

72 Section 2. This act shall take effect July 1, 2013.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 575 Design Professionals
SPONSOR(S}: Passidomo and others
TIED BILLS: None IDEN.lSIM. BILLS: 5B 286

REFERENCE ACTION ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee

2) Business & Professional Regulation
Subcommittee

3) Judiciary Committee

Arguelle

SUMMARY ANALYSIS

Design professionals are engineers, surveyors and mappers, architects, interior designers, and landscape
architects. Design professionals are personally subject to claims of professional malpractice.

The economic loss rule is a court-created legal concept that provides that contract law, not tort law, applies
where one party to a contract suffers a purely economic loss occasioned by another party to the contract. It
sets a line between contract law and tort law. Florida courts have inconsistently applied the economic loss rule
to malpractice claims against individual professionals. Current case law provides that the economic loss rule
does not bar an action against an individual professional for professional malpractice, including an action for
professional malpractice against a design professional, even where the parties have agreed to such limitation
by contract.

The bill allows a business entity employing a design professional to enter into a contract limiting the liability of
individual employees or agents of that business entity.

The bill does not appear to have a fiscal impact on state or local government.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Negligence Law, In General
Negligence law provides that a person injured by the wrongful conduct of another is entitled to a
judgment against the wrongdoer for the damages caused. A professional is personally liable for his or
her negligent acts. This personal liability, known as malpractice, is set forth generally in the law on
professional associations1

, and is specifically created by statute as to design professionals:

• Engineers, at s. 471.023(3), F.S.
• Surveyors and mappers, at s. 472.021 (3), F.S.
• Architects and interior designers, at s. 481.219(11), F.S.
• Landscape architects, at s. 481.319(6), F.S.

Economic Loss Rule
Traditionally, contract law and tort law (including negligence and malpractice) are separate in their
application: contract law enforces expectancy interests created by an agreement between parties; tort
law compensates people for personal injury or property damage caused by tortious conduct, without
regard to contract.

The division between the two areas of law matters in the results attainable: contract law limits recovery
to expectation damages - damages reasonably expected to flow from the contractual breach. On the
other hand, tort law allows all damages proximately resulting from tortious conduct.

Tort law protects the interests of society as a whole by imposing a duty of reasonable care to prevent
property damage or physical injury, while contract law protects the economic expectations of the
contracting parties.2 Parties entering a contract allocate their risk in the contract, keeping the risk
contained to the contracting parties. This can be contrasted with tort law, under which risk is borne by
the party in the best position to prevent injury, and the costs are borne by the public through increased
costs for services and insurance.3 The courts have described the basic economic theory supporting
adoption of an economic loss rule:

In tort, a manufacturer or producer of goods "is liable whether or not it is negligent
because 'public policy demands that responsibility be fixed wherever it will most
effectively reduce the hazards to life and health inherent in defective products that reach
the market.' " East River, 476 U.S. at 866, 106 S.Ct. at 2300 (quoting Escola v. Coca
Cola Bottling Co., 24 Cal.2d 453,150 P.2d 436, 441 (1944) (Traynor, J., concurring).
Thus, the "basic function of tort law is to shift the burden of loss from the injured plaintiff
to one who is at fault ... or to one who is better able to bear the loss and prevent its
occurrence." Barrett, supra at 935. The purpose of a duty in tort is to protect society's
interest in being free from harm, Spring Motors Distributors, Inc. v. Ford Motor Co., 98
N.J. 555, 489 A.2d 660 (1985), and the cost of protecting society from harm is borne by
society in general. Contractual duties, on the other hand, come from society's interest in
the performance of promises. Id. When only economic harm is involved, the question
becomes "whether the consuming public as a whole should bear the cost of economic
losses sustained by those who failed to bargain for adequate contract remedies." Barrett,
supra at 933.4

1 Section 621.07, F.S.
2 Casa Clara Condominium Assoc. v. Charley Toppino and Sons, 620 SO.2d 1244, 1247 (Fla. 1993).
3 See Id. at 1247 ("When only economic harm is involved, the question becomes whether the consuming public as a
whole should bear the cost of economic losses sustained by those who failed to bargain for adequate contract remedies").
4 Casa Clara, 620 So.2d at 1246-47.
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The economic loss rule was developed by courts to more accurately draw the distinction between
contract and tort law. This common law rule provides that, where there is a contract between parties
and a person harmed by wrongful conduct suffers only economic damages (that is, there is no personal
injury involved), the lawsuit must proceed under contract law. Where the economic loss rule applies,
the person harmed cannot sue in tort law. The economic loss rule tends to favor defendants because
tort law damages are usually greater than contract law damages.5

The economic loss rule has long been recognized in Florida law.6 It is firmly established in products
liability cases, where it is based on the notion that tort law imposes a duty on manufacturers to take
reasonable care so that their products will not harm persons or property, but imposes no duty for
manufacturers to ensure their products will meet the economic expectations of purchasers.?

The rule's applicability to service contracts has been less clear, as Florida courts have disagreed on its
applicability. In 1992, the Second District ruled that the economic loss rule barred a tort action against
an architect who was alleged to have negligently designed a condominium building.Bln 1999, however,
the Supreme Court expressly provided that the economic loss rule would not bar a negligence action
against an engineer who was alleged to have negligently inspected a home.9 Based on the 1999 case,
it appears that the economic loss rule would not protect a design professional from tort damages
related to negligent design, even if there is a contract detailing and limiting damages related to the
design services.10 However, it appears the economic loss rule would protect a nonprofessional

.performing the same services from tort damages related to negligence, ifthere was a contract. 11

Effect of Bill
The bill creates s. 558.0035, F.S., to provide that a business entity may limit by contract the liability of
individual employees or agents of that business for negligence arising from the performance of
professional services under a contract. The bill amends s. 558.002(3), F.S., to define the term
"business entity" to mean "any corporation, limited liability company, partnership, limited partnership,
proprietorship, firm, enterprise, franchise, association, self-employed individual, or trust, whether
fictitiously named or not, doing business in this state."

For the liability limitation to apply, the following conditions must be met

• The business entity must execute a contract with a claimant or with another entity for
professional services on behalf of the claimant. 12

• The contract includes a prominent statement that the individual employee or agent may not be
held liable.

• The individual employee or agent is not a party to the contract.

5 1d. at 1244 ("Plaintiffs find a tort remedy attractive because it often permits the recovery of greater damages than an
action on a contract and may avoid the conditions of a contract.").
6 See, e.g., Florida Power & Light Co. v. Westinghouse Electric Corp., 510 So.2d 899, 902 (Fla. 1987)(economic loss rule
barred negligence claim for defective nuclear steam generators); Casa Clara, 620 SO.2d 1244 (economic loss rule barred
negligence claim for defective concrete); Airport Rent-A-Car. v. Prevost Car, 660 So.2d 628 (Fla. 1995)(economic loss
rule barred negligence claim for defective buses).
7 See Monsanto Agricultural Products v. Edenfield, 426 So.2d 574 (Fla. 1st DCA 1982).
B Sandarac Association, Inc. v. w.R. Frizzell Architects, Inc., 609 SO.2d 1349 (Fla. 2d DCA 1992).
9 Moransais v. Heathman, 744 So.2d 973 (Fla. 1999). See also, Lesser, Chipping Away at the Economic Loss Rule, The
Florida Bar Journal, October 1999, at pages 22-37.
10 See Witt v. LaGorce Country Club, Inc., 35 So.3d 1033 (Fla. 3d DCA 201 O)(upholding negligence judgment against a
professional geologist in design of a golf course irrigation system despite clear contractual limitation of damages).
11 See AFM Corp. v. Southern Bell Telephone & Telegraph Co., 515 SO.2d 180 (Fla. 1987). In AFM, the Supreme Court
extended the economic loss rule to preclude a negligence claim arising from breach of a service contract in a
nonprofessional services context. The Supreme Court in Moransais, 744 So.2d 973, and in Comptech International v.
Milam Commerce Park, 753 So.2d 1219, declined to directly overrule AFM.
12 This condition would apply to contracts between the business entity and a person other than the property owner.
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• The business entity maintains professional liability insurance required by the contract.
• The conduct by the design professional giving rise to the damages occurs within the course and

scope of the contract.
• The harm is solely economic and the harm does not extend to persons or property beyond the

contract.

The bill provides if a claimant has entered into a contract with a business entity and the contract meets
the conditions set forth in the bill, a claimant may be barred from potential tort claims for recovery of
economic damages resulting from a construction defect13 that may be filed by a claimant against a
professional employed by the business entity or acting as its agent. The contract would protect the
employees and agents of business entities from tort negligence claims for damages resulting from the
performance of the professional services that are the subject of the contract.

The effect of the bill's tort liability limitation applies the economic loss rule to bar claims by claimants
against the business entity's employees and agents who provided the professional design services
under contract. Therefore, a claimant could not bring a negligence claim against a professional who is a
business entity's employee or agent for a harm that is based purely on economic loss. The claimant
would be limited to a lawsuit based on contract claims against the business entity.

The bill also amends the current liability provisions in ss. 471.023(3) (applicable to engineers),
472.021(3) (applicable to surveyors and mappers), 481.219(11) (applicable to architects and interior
designers), and 481.319(6) (applicable to landscape architects) to specifically reference the limitation of
liability provision created by the bill.

The bill provides an effective date of July 1, 2013.

B. SECTION DIRECTORY:

Section 1 amends s. 558.002, F.S., regarding definitions.

Section 2 creates s. 558.0035, F.S., regarding limitation of liability.

Section 3 amends s. 471.023, F.S., regarding business entities of engineers.

Section 4 amends s.472.021, F.S., regarding business entities of surveyors and mappers.

Section 5 amends s. 481.219, F.S., regarding business entities of architects and interior designers.

Section 6 amends s. 481.319, F.S., regarding business entities of landscape architects.

Section 7 provides an effective date of July 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

13 A "construction defect" is defined in s. 558.02(5), F.S.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.

111. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

Article I, s. 21 of the Florida Constitution provides the constitutional right of access to courts. It reads:
"The courts shall be open to every person for redress of any injury, and justice shall be administered
without sale, denial or delay."

In Johnson v. R. H. Donnelly Company,14 the Florida Supreme Court held that the constitutional right
of "access to courts guarantees the continuation of common law causes of action [in effect in 1968]
and those causes of action may be altered only if there is a reasonable substitution which protects
the persons protected by the common law remedy." In Kluger v. White,15 the Florida Supreme Court
also held that the Legislature cannot abolish a common law cause of action "unless the Legislature
can show an overpowering public necessity for the abolishment of such right, and no alternative
method of meeting such public necessity can be shown."

In Moransais v. Heathman,16 the Florida Supreme Court held that Florida's common law and
statutory scheme recognizes tort claims against professionals for negligence based on the
professional's violation of a duty of care to injured persons. On the other hand, in Florida Power &
Light Co. v. Westinghouse Electric Corp.17, the Florida Supreme Court found that the "economic loss
rule has a long, historic basis," apparently before 1968.

In Witt v. La Gorce Country Club, Inc.,18 the Third District Court of Appeal held that a limitation of
liability clause in the contract for the benefit of a third part professional geologist was invalid and
unenforceable as to a licensed professional. Consequently, the court refused to apply the economic
loss rule to bar a negligence claim against the professional under the principle that claims of
professional liability operate outside of the contract and cannot be waived.

14 Johnson v. R. H. Donnelly Company, 402 So.2d 518 (Fla. 1981).
15 Kluger v. White, 281 SO.2d 1 (Fla. 1973).
16 Moransais v. Heathman, 744 SO.2d 973, 975, 976 (Fla. 1999).
17 Florida Power & Light Co. v. Westinghouse Electric Corp., 510 So.2d 899,902 (Fla. 1987).
18 Witt v. La Gorce Country Club, Inc., 35 SO.3d 1033 (Fla. 3d DCA 2010).
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By allowing the parties to limit such claims against licensed engineers, surveyors and mappers,
architects, and landscape architects, it could be argued that the bill implicates concerns relating to
the constitutional right of access to courts to the extent that the bill limits causes of actions for
professional negligence and professional malpractice that existed in 1968. On other hand, it could be
argued that the economic loss rule applied to such claims when the access to courts provision was
enacted, and that this bill does not limit a cause of action but instead restores the law to where it was
prior to 1968.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The definition of "business entity" created by this bill does not appear to be limited to design
professionals, but applies to other business entities that may employ professionals. As written, it is
unclear whether the scope of the bill is limited to just design professionals. Additionally, it is unclear
why a definition applicable to all of ch. 558, F.S., is created when the definition is only used once within
the chapter.

IV. AMENDMENTS! COMMITTEE SUBSTITUTE CHANGES

n/a
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1 A bill to be entitled

2 An act relating to design professionals; amending s.

3 558.002, F.S.; providing and renumbering definitions;

4 creating s. 558.0035, F.S.; providing that certain

5 contracts executed by a business entity may specify

6 that certain architects, interior designers, landscape

7 architects, engineers, and surveyors may not be held

8 individually liable for negligence in the performance

9 of professional services provided under those

10 contracts; specifying that a contract that prohibits

11 individual liability must meet certain requirements;

12 amending ss. 471.023, 472.021, 481.219, and 481.319,

13 F.S.; conforming provisions to changes made by the

14 act; providing an effective date.

15

16 Be It Enacted by the Legislature of the State of Florida:

17

18 Section 1. Present subsections (3) through (11) of section

19 558.002, Florida Statutes, are renumbered as subsections (4)

20 through (12), respectively, and new subsection (3) is added to

21 that section, to read:

22 558.002 Definitions.-As used in this chapter, the term:

23 (3) "Business entity" means any corporation, limited

24 liability company, partnership, limited partnership,

25 proprietorship, firm, enterprise, franchise, association, self

26 employed individual, or trust, whether fictitiously named or

27 not, doing business in this state.

28 Section 2. Section 558.0035, Florida Statutes, is created
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29 to read:

30 558.0035 Contractual limitation on liability.-A contract

31 executed by a business entity may provide that an individual

32 employee or agent of that business entity may not be held

33 individually liable for negligence arising from the performance

34 of professional services under the contract, on condition that

35 the following requirements are met:

36 (1) The business entity executes the contract with a

37 claimant or with another entity for the provision of

38 professional services on behalf of the claimant;

39 (2) The contract includes a prominent statement, in

40 uppercase font that is at least 5 point sizes larger than the

41 rest of the text, that, pursuant to this act, an individual

42 employee or agent may not be held individually liable for

43 negligence;

44 (3) The contract does not name an individual employee or

45 agent as a party to the contract;

46 (4) The business entity maintains professional liability

47 insurance required under the contract;

48 (5) The conduct of the design professional giving rise to

49 the damages occurs within the course and scope of the contract;

50 and

51 (6) The harm is solely economic in nature and does not

52 extend to persons or property not subject to the contract.

53 Section 3. Subsection (3) of section 471.023, Florida

54 Statutes, is amended to read:

55 471.023 Certification of business organizations.-

56 (3) Except as provided in s. 558.0035, the fact that a
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57 licensed engineer practices through a business organization does

58 not relieve the licensee from personal liability for negligence,

59 misconduct, or wrongful acts committed by him or her.

60 Partnerships and all partners shall be jointly and severally

61 liable for the negligence, misconduct, or wrongful acts

62 committed by their agents, employees, or partners while acting

63 in a professional capacity. Any officer, agent, or employee of a

64 business organization other than a partnership shall be

65 personally liable and accountable only for negligent acts,

66 wrongful acts, or misconduct committed by him or her or

67 committed by any person under his or her direct supervision and

68 control, while rendering professional services on behalf of the

69 business organization. The personal liability of a shareholder

70 or owner of a business organization, in his or her capacity as

71 shareholder or owner, shall be no greater than that of a

72 shareholder-employee of a corporation incorporated under chapter

73 607. The business organization shall be liable up to the full

74 value of its property for any negligent acts, wrongful acts, or

75 misconduct committed by any of its officers, agents, or

76 employees while they are engaged on its behalf in the rendering

77 of professional services.

78 Section 4. Subsection (3) of section 472.021, Florida

79 Statutes, is amended to read:

80 472.021 Certification of partnerships and corporations.-

81 (3) Except as provided in s. 558.0035, the fact that any

82 registered surveyor and mapper practices through a corporation

83 or partnership does shall not relieve the registrant from

84 personal liability for negligence, misconduct, or wrongful acts
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85 committed by him or her. Partnerships and all partners shall be

86 jointly and severally liable for the negligence, misconduct, or

87 wrongful acts committed by their agents, employees, or partners

88 while acting in a professional capacity. An Afiy officer, agent,

89 or employee of a business organization other than a partnership

90 shall be personally liable and accountable only for negligent

91 acts, wrongful acts, or misconduct committed by him or her or

92 committed by ~ ttflY person under his or her direct supervision

93 and control while rendering professional services on behalf of

94 the business organization. The personal liability of a

95 shareholder or owner of a business organization, in his or her

96 capacity as shareholder or owner, shall be no greater than that

97 of a shareholder-employee of a corporation incorporated under

98 chapter 607. The business organization shall be liable up to the

99 full value of its property for any negligent acts, wrongful

100 acts, or misconduct committed by any of its officers, agents, or

101 employees while they are engaged on its behalf in the rendering

102 of professional services.

103 Section 5. Subsection (11) of section 481.219, Florida

104 Statutes, is amended to read:

105 481.219 Certification of partnerships, limited liability

106 companies, and corporations.-

107 (11) No corporation, limited liability company, or

108 partnership shall be relieved of responsibility for the conduct

109 or acts of its agents, employees, or officers by reason of its

110 compliance with this section. However, except as provided in s.

111 558.0035, the architect who signs and seals the construction

112 documents and instruments of service shall be liable for the
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113 professional services performed, and the interior designer who

114 signs and seals the interior design drawings, plans, or

115 specifications shall be liable for the professional services

116 performed.

117 Section 6. Subsection (6) of section 481.319, Florida

118 Statutes, is amended to read:

119 481.319 Corporate and partnership practice of landscape

120 architecture; certificate of authorization.-

121 (6) Except as provided in s. 558.0035, the fact that a

122 registered landscape architect practices architects practice

123 landscape architecture through a corporation or partnership as

124 provided in this section does shall not relieve the afiY

125 landscape architect from personal liability for his or her

126 professional acts.

127 Section 7. This act shall take effect July 1, 2013.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 583 Estates
SPONSOR{S): Spano
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 492

REFERENCE ACTION ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee

2) Insurance & Banking Subcommittee

3) Justice Appropriations Subcommittee

4) Judiciary Committee

Bond

SUMMARY ANALYSIS

HB 583 makes a number of changes to the Florida Probate Code. The bill provides:

• A trustee may report and deliver unclaimed property to the Department of Financial Services after two
years, instead of five years.

• A caveator is not required serve notice on him or herself when filing a petition for administration of the
estate.

• Any gift received by a lawyer, or a relative of the lawyer, pursuant to a written instrument that the lawyer
prepared is void.

• A clerk of court, upon receipt of a will, is required to keep the will in its original form for 20 years.
• The jurisdiction of Florida courts to adjudicate trust disputes is expanded by the creation of an

applicable long arm statute.
• Notice to certain trust beneficiaries may be provided by mail requiring return receipt, in certain

circumstances.
• A conflicting definition of "distributee" found in the statutes is reconciled.
• Conflict between a statute and the Florida Rules of Civil procedure over forum non conveniens is

reconciled by a repeal of the statute.
• A trustee may provide trust accountings more frequently than once per year.

This bill does not appear to have a fiscal impact on state or local governments.

The bill provides an effective date of October 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Unclaimed Property Held by a Trustee

Current Situation

Property is considered legally unclaimed after the holder of the property is unable to find the lawful
owner. This may happen because the lawful owner has failed to make contact for a period of time, no
lawful owner is known, or when the lawful owner refuses to accept the property. The "Florida
Disposition of Unclaimed Property Act"1 determines how long an unclaimed asset must be held, what
reporting requirements must be observed by the holder, and how unclaimed property is determined,
After delivery to the state, the property is managed and held by the Florida Department of Financial
Services and may be claimed thereafter by the rightful owner.

Under current law, a trustee holding property for an unknown beneficiaryZ must retain the property for
five years before the property is presumed unclaimed.3 Funds held by a financial organization
(including a trust company), an agent, or a fiduciary are presumed unclaimed after five years unless the
owner has increased or decreased the principal, accepted payment of principal or income,
communicated concerning the property, or otherwise indicated an interest as evidenced by a
memorandum or other record on file with the fiduciary. After five years of inactivity, the trustee must
report and deliver the unclaimed property to the Department of Financial Services.4

Corporate fiduciaries have procedures to continue management of unclaimed assets for the five year
time frame. However, when individuals serve as trustees, they may not realize that they must manage
assets which remain unclaimed. Failure to properly manage these assets is a breach of the fiduciary
duty of the trustee. Further, the trustee administering a testamentary bequest has a much longer
obligation to hold unclaimed property than the personal representative of an estate with the same
duties of distribution.

While the Florida Probate Code5 provides that a personal representative holding unclaimed property
must petition the court to deposit unclaimed funds in the registry of the court, there is no analogous
provision in the Florida Trust Codes for a trustee. The only provision is the general one for all holders
of unclaimed property in ch. 717, F.S., which requires the five year wait to commence distribution of
unclaimed assets. While a personal representative will usually dispose of unclaimed funds by court
order within one year,? a trustee must wait and administer unclaimed assets for five years of inactivity.

Effect of Proposed Changes

The bill addresses unclaimed property held by trustees of trusts administered pursuant to ch. 736,
F.S.,8 putting trust administration more on a par with probate administration by shortening the time that
a trustee must hold unclaimed property from the current five years to two years. At the end of the two

1 Section 717.001, et seq; F.S.
2 This includes beneficiaries who cannot be located, who are undetermined heirs, or who refuse to accept distributions,
among others.
3 Section 717.112(1), F.S.
4 Sections 717.117,717.119, F.S.
5 See, s. 733.816(1), F.S.
S The Florida Trust Code is found in ch. 736, F.S.
7 See, Fla. R. Pro. Proc. 5.400(c).
8 The bill amends ss. 717.112 and 717.101(24), F.S., and creates s. 717.1125, F.S.
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year period, the trustee would deliver the unclaimed property to the Florida Department of Financial
Services in the same manner as currently.

Petitions for Administration Filed by Caveators

Current Situation

Under current law, a 'caveat,g is filed with the clerk of court by a person who might have an interest in
an estate administration, but who might not otherwise be entitled to notice of the proceeding. This
might be a creditor or an heir. If a caveat "has been filed by an interested person other than a creditor,
the court may not admit a will of the decedent to probate or appoint a personal representative until
formal notice of the petition for administration has been served on the caveator. .. ,,10

Anecdotal evidence suggests that in some circuits the caveator is required to actually serve formal
notice of the petition on him or herself, as caveator, before the petition for administration can be
considered by the court. The caveator is placed in a position otherwise of being required to withdraw
the caveat, thus opening a window to another party to file a competing petition for administration and
secure appointment without consideration of the caveat.

Effect of Proposed Changes

The bill amends s. 731.110(3), F.S., to avoid the need for a caveator to serve formal notice of his or her
own petition for administration on him or herselfbefore the court may consider the petition. The change
makes it unnecessary for the caveator to withdraw the caveat should the caveator fail to provide itself
formal notice of its own petition for administration. The changes will eliminate an unnecessary delay in
the issuance of Letters of Administration to an otherwise qualified personal representative.

Gifts to Lawyers

Current Situation

Chapter 4 of the Rules Regulating the Florida Bar contains the Rules of Professional Conduct for
lawyers, and Rule 4-1.8 addresses conflicts of interest and prohibited transactions. Rule 4-1.8(c)
provides in pertinent part, "A lawyer shall not solicit any substantial gift from a client, including a
testamentary gift or prepare on behalf of a client an instrument giving the lawyer or person related to
the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to client."

A violation of this Rule, however, does not give rise to a civil cause of action or render the gift to the
lawyer void as a matter of law. As a consequence, a lawyer may be entitled to retain a gift or bequest
from a client even though the lawyer is subject to discipline. Further, even if the bequest or gift is
ultimately set aside, costs of litigation are involved to achieve that result.

In the absence of a specific statutory prohibition, Florida courts have held that a violation of Rule 4-1.8
does not render a gift to the lawyer in violation of the Rule void. In Agee v. Brown, 73 So. 3d 882 (Fla.
4th DCA 2011), the 4th DCA reversed the trial court which had found that a gift to a drafting lawyer
under a will was void as a matter of law because it violated Rule 4-1.8 and public policy. The Agee
court held that the trial court had improperly "incorporated Rule 4-1.8(c) of the Rules Regulating The

9 "Let him beware.[Lat.] A formal notice or warning given by a party interested to a court, judge, or ministerial officer
against the performance of certain acts within his power and jurisdiction. This process may be used in the proper courts to
prevent (temporarily or provisionally) the proving of a will or the grant of administration ..." Black's Law Dictionary, 2d
Ed., online edition http://thelawdictionary.org/caveat/. [Last accessed February 21,2013].
10 Section 731.110(3), F.S.
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Florida Bar into the statutory framework of the probate code." Id. at 886. The court found that this
interpretation was erroneous as "[ilt is a well-established tenet of statutory construction that courts are
not at liberty to add words to the statute that were not placed there by the Legislature." Id. The court
noted that the "best way to protect the public from unethical attorneys in the drafting of wills ... is
entirely within the province of the Florida Legislature." Id. at 887.

In the absence of a specific statute rendering a gift void, beneficiaries are left to challenge the
instrument in court based upon standard allegations of fraud, undue influence, or duress.

Effect of Proposed Changes

The bill adds a new section to the Florida Probate Code11 that would render any part of a written
instrument which makes a gift to a lawyer or a person related to the lawyer void if the lawyer prepared
or supervised the execution of the written instrument, or solicited the gift,·unless the lawyer or other
recipient of the gift is related to the person making the gift. Note that the provision makes the gift void
rather than voidable,12 avoiding proof requirements in the event of a contest.

The bill is comprehensive in its application. It provides that "any part of a written instrument which
makes a gift to a lawyer or a person related to the lawyer is void if the lawyer prepared or supervised
the execution of the written instrument, or solicited the gift, unless the lawyer or other recipient of the
gift is related to the person making the gift." It further provides that this provision may not be waived.

There are safeguards in the bill for bona fide purchaser without notice. If a transfer is made, the lender
or purchaser takes title free of any claims, whether or not the gift is void.

The bill does not prevent a lawyer from acting as a fiduciary (for example as a personal representative
or under a power of attorney). It does not prevent a lawyer from inheriting from a client. A client is free
to draft a will or other instrument making a gift to the lawyer or the lawyer's family. The statute prevents
the lawyer or persons related to the lawyer from preparing the document making the gift. In such
circumstances, the client should be advised to go to an independent lawyer to have the instrument
making the gift prepared. The bill makes an exception for the typical situation in which the lawyer
prepares a document for a family member or other related person.

Production of Wills

Current Situation

The Florida Supreme Court has made changes to the Rules of Judicial Administration to implement
electronic filing and record keeping for all circuit courts in the state of Florida. 13 There are two reasons
that original wills and codicils require special attention in response to this system. First, the originals of
these documents are required for evidentiary purposes, and second, the clerk of the court is used as
the depository for these documents.

In probate proceedings, original wills and codicils and information regarding the identity of interested
persons are often submitted ex parte. Some wills are simply deposited with the clerk without probate
administration. If heirs are unknown, notice is not properly given, or in the event of fraud on the court,
months or years might pass before interested parties learn of the administration. If proper notice was
not provided, the interested person may be able to petition to reopen the estate even after a final order

11 The Florida Probate Code is found in chs. 731 -735, F.S.
12 A voidable event is arguable, and facts may be presented to challenge it. In contrast, a void event requires no proof of
fact because it is a legal nullity. See, eg., McMurrer v. Marion County, 936 SO.2d 19 (Fla. 5th DCA 2006).
13 Fla. R. Jud. Admin. 2.525.
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is issued.14 If a forgery has occurred or a will has been altered in some way, the retention of the original
document is crucial from an evidentiary standpoint to establish the true beneficiaries of an estate.

Because of the unique nature of the documents, s. 732.901, F.S., currently provides that original wills
are "deposited," not filed with the clerk. Further, the Clerk's Schedule (GS-11 )15 for the General
Records Schedules for all agencies, posted on the Department of State's Division of Library Services
website, requires the clerk to retain an original will deposited for safekeeping for 20 years. In addition,
Fla. R. Prob. Proc. 5.043 provides:

Notwithstanding any rule to the contrary, and unless the court orders otherwise, any
original executed will or codicil deposited with the court shall be retained by the clerk in
its original form and may not be destroyed or disposed of by the clerk for 20 years after
submission regardless of whether the will or codicil has been permanently recorded as
defined by Rule 2.430, Florida Rules of Judicial Administration.

When a probate administration is opened, the original will is added to the court file. In the event
of electronic storage and eventual destruction of the file, it is not clear under present law that
the will is in the nature of-original evidence which must be preserved.

With the deposit of the will, the custodian is required to provide the date of death and social
security number of the decedent.16

Effect of Proposed Changes

The bill changes s. 732.901, F.S., to codify the probate rule and specify that all wills and codicils are
"deposited" not filed. In addition, regardless of where the original is maintained by the clerk, the original
will or codicil must be maintained in its original form for a period not less than 20 years. For record
keeping purposes, the clerk may maintain the will or codicil as part of the probate file. However, the
original will or codicil may not be scanned and destroyed during the 20 year period. The bill also
provides for when an original will or codicil can be submitted.

Further, the bill provides that the term "will" also includes a separate writing as defined in s. 732.515,
F.S. "Separate writings" referred to in a will 17 often contain devises of valuable tangible property and
are subject to the same dangers of forgery or alteration as an original will or codicil.

Finally, the bill revises the statute to require only the last four digits of the decedent's social security
number be supplied to the clerk upon deposit of the original document to comply with new
confidentiality rules.

Definitions for Distributee and Permissible Distributee

Current Situation

There are two definitions in use for the word, "distributee." In the Florida Trust Code, the word
"distributee" is used to mean a person who is entit/edto a distribution. Section 736.0103(14), F.S.,
defines the term "qualified beneficiary" as a living beneficiary who is a "distributee or a permissible

14 Fla. R. Civ. Pro. 1.540 provides for setting aside a final order, including orders of discharge, in the event of fraud on the
court.
15 The full document may be found at dlis.dos.state.fl.us/barm/genschedules/GS11-201 O.doc (Last viewed February 19,
2013).
16 See, s. 732.901(1), F.S.
17 Section 732.515, F.S., allows a testator to devise personalty by separate writing without changing the entire will, as long
as there is an intention expressed in the will to take advantage of that provision.
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distributee" on the date the qualification is being determined. In this statute the word "distributee" is
used in its plain and ordinary meaning - a person who is entitled to a distribution.

In the Florida Probate Code, however, the term "distributee" means a person who has already received
estate property from a personal representative or other fiduciary, per the definition in s. 731.201 (12),
F.S.

In s. 731.201(12), F.S., a person who has not yet received a distribution, but who is entitled to or
eligible to receive a distribution, is not yet a "distributee." Comparatively, in ch. 736, F.S., a person who
has not yet received a distribution but who is entitled to or eligible to receive a distribution should also
be a "distributee." Further, a person who received a complete distribution is a "distributee" under s.
731.201(12), F.S.

Applying the s. 731.201, F.S., definition of "distributee" to ch. 736, F.S., creates an absurd result. For
example, if qualified beneficiaries are limited to persons who are "distributees" as defined in s.
731.201 (12), F.S., then only persons who have already received distributions could be qualified
beneficiaries, and by implication, any beneficiary who has not yet received a distribution would not be a
qualified beneficiary. This is not the logical or intended result. In ch. 736, F.S., a person who has
received a complete distribution would no longer be a "beneficiary," as defined in s. 736.0103(4), F.S.,
and therefore would not be a "qualified beneficiary" as defined in s. 736.0103(14), F.S. In short, in the
trust context, those persons who have received their complete distributions should no longer be
qualified beneficiaries, and those persons yet to receive their distribution should be qualified
beneficiaries. The definitional sections should not impede this result.

Even though s. 731.201, F.S., provides that the definitions apply to ch. 736, F.S., subject to additional
definitions and unless the context requires otherwise, the usage of the word "distributee" in ch. 736,
F.S., without a definition other than the one in s. 731.201, F.S., creates confusion.

Effect of Proposed Changes

The bill resolves the definition of "distributee" for purposes of the Florida Trust Code. The bill adds new
definitions of "distributee" and "permissible distributee" that will apply for purposes of ch. 736, F.S., the
Florida Trust Code, by adding two new paragraphs to s. 736.0103 to create new definitions for
"distributee" and "permissible distributee."

"Distributee" means a beneficiary who is currently entitled to receive a distribution, thereby excluding
those persons who have already received their distributions.

"Permissible distributee" means a beneficiary who is currently eligible to receive a distribution but who
has not yet received a distribution.

The word "distributee" appears in s. 736.0103(14), F.S., (qualified beneficiary), s. 736.0110, F.S.,
(others treated as qualified beneficiaries), and the title of s. 736.1018, F.S., (liability of distributee). The
new definition of "distributee" will not create an unintended result when applied to any of these
sections. 18

18 Note that the word "distributee" as used in the title of s. 736.1018, F.S., is not inconsistent with the definition of the word
"distributee" in s. 731.201 (12), F.S., or the new definition in s. 736.0103, F.S.
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In Rem Jurisdiction over Trustees and Beneficiaries

Current Situation

Section 736.0202(1), F.S. provides that a trustee, including a nonresident trustee, who accepts
trusteeship of a trust having its principal place of administration in Florida, or who moves the principal
place of administration of a trust to Florida, submits personally to the jurisdiction of the courts of Florida
regarding any matter involving the trust. The acts of accepting trusteeship or moving a trust to Florida
are hidden "long-arm" provisions, not contained in s. 48.193(1), F.S., designed to allow Florida courts to
acquire personal jurisdiction over nonresidents who engage in those acts.

Under decisions of the United States Supreme Court, followed in the leading Florida case of Venetian
Salami Co. v. Parthenais, 554 SO.2d 499 (Fla. 1989), a Florida court may exercise jurisdiction over a
defendant who cannot be served with process within the state (and who does not appear voluntarily)
only if Florida law authorizes it, and then only if the defendant has sufficient minimum contacts with
Florida such that maintaining the suit does not offend traditional notions of fair play and substantial
justice. That, in turn, depends on whether the relationship among the defendant, the forum, and the
litigation is such that the defendant should reasonably expect to be sued in Florida. This "minimum
contacts" requirement always requires a factual analysis. So-called "long-arm" statutes are intended to
specify factual situations that are likely to satisfy a minimum contacts test, but falling within the statute's
parameters does not automatically satisfy that test. Venetian Salami, 554 So.2d at 502.

Many Florida trusts have trustees and beneficiaries who are not residents of the state, and it is reported
among practitioners that it is difficult under current laws to acquire jurisdiction over all necessary parties
in a case involving a trust. Florida's generic long-arm statute, s. 47.193(1), F.S., is reportedly too limited
to include the necessary parties in most actions involving trusts, and the first step in acquiring
jurisdiction over a nonresident is that Florida law must authorize it.

Effect of Proposed Changes

The bill creates s. 736.02023, F.S., a statutory means for Florida courts to acquire jurisdiction over
nonresident trustees and trust beneficiaries in cases involving trusts administered in Florida through
enactment of trust-related "long-arm" provisions. Such provisions specify the acts that will give a Florida
court jurisdiction over nonresident trustees and trust beneficiaries who have sufficient contacts with
Florida to be SUbject to jurisdiction of its courts consistent with constitutional due process principles, but
which are not covered by the existing "long-arm" provisions in ch. 48, F.S.

Service of Process upon Trustees and Beneficiaries

Current Situation

The Florida Probate Code19 provides for service upon beneficiaries and creditors by mail in respect to
their interests in the property. There is no analogous provision allowing a trustee to provide service for
matters involving the trust under administration by any less means than consent or formal service
under s. 48,F.S.

Effect of Proposed Changes

The bill creates s. 736.02025, F.S., which provides for service of process as provided in ch. 48, F.S.,
the general statute on service of process. It also provides for service of process by mail or commercial
delivery service when the case involves an interest in trust property but does not seek a personal

19 Chs. 731-735, F.S. See, also s. 731.301, F.S., and Fla. R. Pro. Proc. 5.040 for notice provisions.
STORAGE NAME: h0583.CJS.DOCX
DATE: 3/4/2013

PAGE: 7



judgment or an order compelling a trustee or trust beneficiary to take specific action.20 Subsection (2) of
the new section parallels existing service by mail provisions in s. 48.194, F.S. Subsection (3) of the new
section, allowing service by first-class mail in certain circumstances, contains elements of s. 48.194(3),
F.S. This makes service of process in trust administration more like service in an estate administration,
when the matter to be heard or decided is limited to the beneficiary's interest in the trust.

Repeal of s. 736.0205, F.S.

Current Situation

Section 736.0205 is identical to former s. 737.203, F.S., which was enacted in 1974 before the Florida
Supreme Court added Fla. R. Civ. Pro. 1.061 adopting the federal doctrine of forum non conveniens in
1996. Section 736.0205, F.S., on its face appears to provide a defendant in trust litigation an absolute
right to object to allowing the trust litigation to proceed in Florida if the trust has its principal place of
administration in another state (unless all interested parties could not be bound by litigation of the
courts in the state where the trust is registered or has its principal place of administration).

However, it has not been construed that way. Florida courts have held that s. 736.0205, F.S., is not
jurisdictional but is rather a forum non conveniens statute which requires a court to determine the "most
appropriate forum" in which the case should proceed. 21 Although s. 736.0205, F.S., has been labeled a
statute of forum non conveniens, the wording of the statute suggests that courts have limited discretion
in allowing litigation to proceed over the objection of a defendant. This has led to significant confusion
and litigation over the standards and burdens of proof for Florida courts to apply in addressing
objections raised under the statute. It has also been suggested that the statute shifts the burden to the
plaintiff to prove that their choice of venue is appropriate.22 This conflicts with Fla. R. Civ. Pro. 1.061
which provides specifically that the defendant has the burden of pleading and proving the facts
necessary to obtain a change of venue, and provides for a balancing of interests before dismissing a
lawsuit.

In addition to conflict with Rule 1.061, s. 736.0205, F.S., in providing for a seemingly automatic
dismissal of a trust case in which the trust's principal place of administration is in another state, is
misleading to attorneys and their clients and is contrary to the long-arm jurisdictional principle that
nonresidents should be accountable in Florida courts for tortious actions by them that have
consequences or repercussions within Florida.23

Effect of Proposed Changes

The repeal of s. 736.0205, F.S., will require courts to conduct the four-part analysis contained in Fla. R.
Civ. Pro. 1.061 in deciding a motion to dismiss a case on the basis of forum non conveniens. The
repeal will also provide clarity in that existing law provides little guidance on the factors for a court to
consider in deciding a motion to dismiss under the current statute.

The bill also repeals 736.0807(4), F.S., which is unnecessary after the amendments to s. 736.0202,
F.S., outlined above.

20 An action limited in scope to particular property that does not seek a personal judgment is called an in rem or quasi in
rem action.
21 See, e.g., Estate of McMillian, 603 So. 2d 685 (Fla. 1st DCA 1992).
22 Id. at 688.
23 See, Wendt v. Horowitz, 822 SO.2d 1252 (Fla. 2002); Canale v. Rubin, 20 SO.3d 463 (Fla. 2d DCA 2009).
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Trust accountings

Current Situation

Under current law, a trustee has a duty to provide an accounting. The current statutory provision
concerning the duty to account by a trustee provides in F.S. 736.0813(1)(d), F.S: "A trustee of an
irrevocable trust shall provide a trust accounting, as set forth in s. 736.08135, to each qualified
beneficiary annually and on termination of the trust or on change of the trustee." The accounting must
be in the format dictated by s. 736.08135, F.S.

There are no express provisions regarding what the resulting duties are if the trustee accounts on a
period more often than annually. The statute implies, but does not make explicit, that a trustee who
provides more frequent accountings to a qualified beneficiary satisfies its duty to account to qualified
beneficiaries.

Corporate fiduciaries commonly provide monthly or quarterly accountings to qualified beneficiaries.
Limited confusion has arisen at the trial court level about whether accountings provided more frequently
than annually satisfy the trustee's duty to account.

Effect of Proposed Changes

The bill modifies s. 736.0813(1 )(d), F.S., to provide that a trustee may provide accountings to qualified
beneficiaries more frequently than annually and satisfy the duty to account, without providing a specific
annual accounting. The bill provides that an accounting must cover the time period from the last
accounting or, if there are no previous accountings, from the date the trustee first became accountable.

Conforming Changes

The bill amends ss. 607.0802, 731.201, 733.212, 736.0802, 736.08125, and 738.104, F.S., to conform
cross-references to changes made by the bill.

Effective date

The bill provides for an effective date of October 1, 2013.

B. SECTION DIRECTORY:

Section 1 amends s. 717.101, F.S., regarding definitions.

Section 2 amends s. 717.112, F.S., regarding property held by agents and fiduciaries.

Section 3 creates s. 717.1125, F.S., regarding property held by fiduciaries under trust instruments.

Section 4 amends s. 731.110, F.S., regarding caveats.

Section 5 amends s. 732.703, F.S., regarding effect of divorce, dissolution, or invalidity of marriage on
disposition of certain assets at death.

Section 6. creates s. 732.806, F.S., regarding gifts to lawyers and other disqualified persons.

Section 7 amends s. 732.901, F.S., regarding production of wills.

Section 8 amends s. 736.0103, F.S., regarding definitions.

STORAGE NAME: h0583.CJS.DOCX
DATE: 3/4/2013

PAGE: 9



Section 9 amends s. 736.0202, F.S., regarding jurisdiction over trustee and beneficiary.

Section 10 creates s. 736.02025, F.S., regarding service of process.

Section 11 repeals s. 736.0205, F.S., regarding trust proceedings.

Section 12 amends s. 736.0807, F.S., regarding delegation by trustee.

Section 13 amends s. 736.0813, F.S., regarding duty to inform and account.

Section 14 amends s. 607.0802, F.S., regarding qualifications of directors.

Section 15 amends s. 731.201, F.S., regarding general definitions.

Section 16 amends s. 733.212, F.S., regarding notice of administration.

Section 17 amends s. 736.0802, F.S., regarding duty of loyalty.

Section 18 amends s. 736.08125, F.S., regarding protection of successor trustees.

Section 19 amends s. 738.104, F.S., regarding trustee's power to adjust.

Section 20 provides an effective date of October 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.
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III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Changes to s. 732.806, F.S., indicate that gifts to lawyers under certain circumstances are void, yet
attempts to protect transferees without notice in subsection (4). A void event is a nullity and cannot
convey title.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a
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1 A bill to be entitled

2 An act relating to estates; amending s. 717.101, F.S.;

3 providing a definition; amending s. 717.112, F.S.;

4 providing an exception to property held by agents and

5 fiduciaries; creating s. 717.1125, F.S.; providing

6 that property held by fiduciaries under trust

7 instruments is presumed unclaimed under certain

8 circumstances; amending s. 731.110, F.S.; specifying

9 that a certain subsection does not require a caveator

10 to be served with formal notice of its own petition

11 for administration; amending s. 732.703, F.S.;

12 revising language regarding instruments governed by

13 the laws of a different state; creating s. 732.806,

14 F.S.; providing provisions relating to gifts to

15 lawyers and other disqualified persons; amending s.

16 732.901, F.S.; requiring the custodian of a will to

17 supply the testator's date of death or the last four

18 digits of the testator's social security number upon

19 deposit; providing that an original will submitted

20 with a pleading is considered to be deposited with the

21 clerk; requiring the clerk to retain and preserve the

22 original will in its original form for a certain

23 period of time; amending s. 736.0103, F.S.; providing

24 definitions; amending s. 736.0202, F.S.; providing for

25 in rem jurisdiction and personal jurisdiction over a

26 trustee, beneficiary, or other person; oeleting a

27 provision referring to other methods of obtaining

28 jurisdiction; creating s. 736.02025, F.S.; providing
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29 provisions for methods of service of process in

30 actions involving trusts and trust beneficiaries;

31 repealing s. 736.0205, F.S., relating to trust

32 proceedings and the dismissal of matters relating to

33 foreign trusts; repealing s. 736.0807(4), F.S.,

34 relating to delegation of powers by a trustee;

35 amending s. 736.0813, F.S.; clarifying the duties of a

36 trustee to provide a trust accounting; amending ss.

37 607.0802,731.201,733.212,736.0802,736.08125, and

38 738.104, F.S.; conforming cross-references; providing

39 an effective date.

40

41 Be It Enacted by the Legislature of the State of Florida:

42

43 Section 1. Present subsections (22) and (23) of section

44 717.101, Florida Statutes, are redesignated as subsections (23)

45 and (24), respectively, and a new subsection (22) is added to

46 that section, to read:

47 717.101 Definitions.-As used in this chapter, unless the

48 context otherwise requires:

49 (22) "Trust instrument" means a trust instrument as

50 defined in s. 736.0103.

51 Section 2. Subsection (1) of section 717.112, Florida

52 Statutes, is amended to read:

53 717.112 Property held by agents and fidpciaries.-

54 (1) Except as provided in ss. 717.1125 and 733.816, all

55 intangible property and any income or increment thereon held in

56 a fiduciary capacity for the benefit of another person is
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57 presumed unclaimed unless the owner has within 5 years after it

58 has become payable or distributable increased or decreased the

59 principal, accepted payment of principal or income, communicated

60 concerning the property, or otherwise indicated an interest as

61 evidenced by a memorandum or other record on file with the

62 fiduciary.

63 Section 3. Section 717.1125, Florida Statutes, is created

64 to read:

65 717.1125 Property held by fiduciaries under trust

66 instruments.-All tangible and intangible property and any income

67 or increment thereon held in a fiduciary capacity for the

68 benefit of another person under a trust instrument is presumed

69 unclaimed unless the owner has, within 2 years after it has

70 become payable or distributable, increased or decreased the

71 principal, accepted payment of principal or income, communicated

72 concerning the property, or otherwise indicated an interest as

73 evidenced by a memorandum or other record on file with the

74 fiduciary.

75 Section 4. Subsection (3) of section 731.110, Florida

76 Statutes, is amended to read:

77 731.110 Caveat; proceedings.-

78 (3) If a caveat has been filed by an interested person

79 other than a creditor, the court may not admit a will of the

80 decedent to probate or appoint a personal representative until

81 formal notice of the petition for administration has been served

82 on the caveator or the caveator's designated agent and the

83 caveator has had the opportunity to participate in proceedings

84 on the petition, as provided by the Florida Probate Rules. This
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85 subsection does not require a caveator to be served with formal

86 notice of its own petition for administration.

87 Section 5. Subsection (4) of section 732.703, Florida

88 Statutes, is amended to read:

89 732.703 Effect of divorce, dissolution, or invalidity of

90 marriage on disposition of certain assets at death.-

91 (4) Subsection (2) does not apply:

92 (a) To the extent that controlling federal law provides

93 otherwise;

94 (b) If the governing instrument is signed by the decedent,

95 or on behalf of the decedent, after the order of dissolution or

96 order declaring the marriage invalid and such governing

97 instrument expressly provides that benefits will be payable to

98 the decedent's former spouse;

99 (c) To the extent a will or trust governs the disposition

100 of the assets and s. 732.507(2) or s. 736.1105 .736.1005 applies;

101 (d) If the order of dissolution or order declaring the

102 marriage invalid requires that the decedent acquire or maintain

103 the asset for the benefit of a former spouse or children of the

104 marriage, payable upon the death of the decedent either outright

105 or in trust, only if other assets of the decedent fulfilling

106 such a requirement for the benefit of the former spouse or

107 children of the marriage do not exist upon the death of the

108 decedent;

109 (e) If, under the terms of the order of dissolution or

110 order declaring the marriage invalid, the decedent could not

111 have unilaterally terminated or modified the ownership of the

112 asset, or its disposition upon the death of the decedent;
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113 (f) If the designation of the decedent's former spouse as

114 a beneficiary is irrevocable under applicable law;

115 (g) If the governing instrument direeting the disposition

116 of the asset at death is governed by the laws of a state other

117 than this state;

118 (h) To an asset held in two or more names as to which the

119 death of one coowner vests ownership of the asset in the

120 surviving coowner or coowners;

121 (i) If the decedent remarries the person whose interest

122 would otherwise have been revoked under this section and the

123 decedent and that person are married to one another at the time

124 of the decedent's death; or

125 (j) To state-administered retirement plans under chapter

126 12l.

127 Section 6. Section 732.806, Florida Statutes, is created

128 to read:

129 732.806 Gifts to lawyers and other disqualified persons.-

130 (1) Any part of a written instrument which makes a gift to

131 a lawyer or a person related to the lawyer is void if the lawyer

132 prepared or supervised the execution of the written instrument,

133 or solicited the gift, unless the lawyer or other recipient of

134 the gift is related to the person making the gift.

135 (2) This section is not applicable to a provision in a

136 written instrument appointing a lawyer, or a person related to

137 the lawyer, as a fiduciary.

138 (3) A provision in a written instrument purporting to

139 waive the application of this section is unenforceable.

140 (4) If property distributed in kind, or a security
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141 interest in that property, is acquired by a purchaser or lender

142 for value from a person who has received a gift in violation of

143 this section, the purchaser or lender takes title free of any

144 claims arising under this section and incurs no personal

145 liability QY reason of this section, whether or not the gift is

146 void under this section.

147 (5) In all actions brought under this section, the court

148 must award taxable costs as in chancery actions, including

149 attorney fees. When awarding taxable costs and attorney fees

150 under this section, the court may direct payment from a party's

151 interest in the estate or trust, or enter a judgment that may be

152 satisfied from other property of the party, or both. Attorney

153 fees and costs may not be awarded against a party who, in good

154 faith, initiates an action under this section to declare a gift

155 void.

156 (6) If a part of a written instrument is invalid by reason

157 of this section, the invalid part is severable and may not

158 affect any other part of the written instrument which can be

159 given effect, including a term that makes an alternate or

160 substitute gift. In the case of a power of appointment, this

161 section does not affect the power to appoint in favor of persons

162 other than the lawyer or a person related to the lawyer.

163 (7) For purposes of this section:

164 (a) A lawyer is deemed to have prepared, or supervised the

165 execution of, a written instrument if the preparation, or

166 supervision of the execution, of the written instrument was

167 performed by an employee or lawyer employed by the same firm as

168 the lawyer.
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169 (b) A person is "related" to an individual if, at the time

170 the lawyer prepared or supervised the execution of the written

171 instrument or solicited the gift, the person is:

172 1. A spouse of the individual;

173 2. A lineal ascendant or descendant of the individual;

174 3. A sibling of the individual;

175 4. A relative of the individual or of the individual's

176 spouse with whom the lawyer maintains a close, familial

177 relationship;

178 5. A spouse of a person described in subparagraph 2.,

179 subparagraph 3., or subparagraph 4.; or

180 6. A person who cohabitates with the individual.

181 (c) The term "written instrument" includes, but is not

182 limited to, a will, a trust, a deed, a document exercising a

183 power of appointment, or a beneficiary designation under a life

184 insurance contract or any other contractual arrangement that

185 creates an ownership interest or permits the naming of a

186 beneficiary.

187 (d) The term "gift" includes an inter vivos gift, a

188 testamentary transfer of real or personal property or any

189 interest therein, and the power to make such a transfer

190 regardless of whether the gift is outright or in trust;

191 regardless of when the transfer is to take effect; and

192 regardless of whether the power is held in a fiduciary or

193 nonfiduciary capacity.

194 (8) The rights and remedies granted in this section are in

195 addition to any other rights or remedies a person may have at

196 law or in equity.
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197 Section 7. Section 732.901, Florida Statutes, is amended

198 to read:

199 732.901 Production of wills.-

200 (1) The custodian of a will must deposit the will with the

201 clerk of the court having venue of the estate of the decedent

202 within 10 days after receiving information that the testator is

203 dead. The custodian must supply the testator's date of death or

204 the last four digits of the testator's social security number to

205 the clerk upon deposit.

206 (2) Upon petition and notice, the custodian of any will

207 may be compelled to produce and deposit the will as provided in

208 subseetion (1). All costs, damages, and a reasonable attorney's

209 fee shall be adjudged to petitioner against the delinquent

210 custodian if the court finds that the custodian had no just or

211 reasonable cause for failing to deposit the will.

212 (3) An original will submitted to the clerk with a

213 petition or other pleading is deemed to have been deposited with

214 the clerk.

215 (4) Upon receipt, the clerk shall retain and preserve the

216 original will in its original form for at least 20 years. If the

217 probate of a will is initiated, the original will may be

218 maintained by the clerk with the other pleadings during the

219 pendency of the proceedings, but the will must at all times be

220 retained in its original form for the remainder of the 20-year

221 period whether or not the will is admitted to probate or the

222 proceedings are terminated. Transforming and storing a will on

223 film, microfilm, magnetic, electronic, optical, or other

224 substitute media or recording a will onto an electronic record-
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225 keeping system, whether or not in accordance with the standards

226 adopted by the Supreme Court of Florida, or permanently

227 recording a will does not eliminate the requirement to preserve

228 the original will.

229 (5) For purposes of this ~ection, the term "will" includes

230 a separate writing as described in s. 732.515.

231 Section 8. Present subsections (6) through (11) of section

232 736.0103, Florida Statutes, are redesignated as subsections (7)

233 through (12), respectively, present subsections (12) through

234 (21) of that section are redesignated as subsections (14)

235 through (23), respectively, and new subsections (6) and (13) are

236 added to that section, to read:

237 736.0103 Definitions.-Unless the context otherwise

238 requires, in this code:

239 (6) "Distributee" means a beneficiary who is currently

240 entitled to receive a distribution.

241 (13) "Permissible distributee" means a beneficiary who is

242 currently eligible to receive a distribution.

243 Section 9. Section 736.0202, Florida Statutes, is amended

244 to read:

245 736.0202 Jurisdiction over trustee and beneficiary.-

246 (1) IN REM JURISDICTION.-Any beneficiary By accepting the

247 trusteeship of a trust having its principal place of

248 administration in this state is subject or by moving the

249 principal place of administration to this state, the trustee

250 submits personally to the jurisdiction of the courts of this

251 state to the extent of the beneficiary's interest in regarding

252 any matter involving the trust.
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253 (2) PERSONAL JURISDICTION.-

254 (a) Any trustee, trust beneficiary, or other person,

255 whether or not a citizen or resident of this state, who

256 personally or through an agent does any of the following acts

257 related to a trust, submits to the jurisdiction of the courts of

258 this state involving that trust: With respect to their interests

259 in the trust, the beneficiaries of a trust having its principal

260 place of administration in this state are subject to the

261 juriddiction of the courts of this state regarding any matter

262 involving the trust. By accepting a distribution from such a

263 trust, the recipient submits personally to the jurisdiction of

264 the courts of this state regarding any matter involving the

265 distribution.

266 1. Accepts trusteeship of a trust having its principal

267 place of administration in this state at the time of acceptance.

268 2. Moves the principal place of administration of a trust

269 to this state.

270 3. Serves as trustee of a trust created by a settlor who

271 was a resident of this state at the time of creation of the

272 trust or serves as trustee of a trust having its principal place

273 of administration in this state.

274 4. Accepts or exercises a delegation of powers or duties

275 from the trustee of a trust having its principal place of

276 administration in this state.

277 5. Commits a breach of trust in this state, or commits a

278 breach of trust with respect to a trust having its principal

279 place of administration in this state at the time of the breach.

280 6. Accepts compensation from a trust having its principal
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281 place of administration in this state.

282 7. Performs any act or service for a trust having its

283 principal place of administration in this state.

284 8. Accepts a distribution from a trust having its

285 principal place of administration in this state with respect to

286 any matter involving the distribution.

287 (b) A court of this state may exercise personal

288 jurisdiction over a trustee, trust beneficiary, or other person,

289 whether found within or outside the state, to the maximum extent

290 permitted by the State Constitution or the Federal Constitution.

291 (3) This section does not preclude other methods of

292 obtaining jurisdiction over a trustee, beneficiary, or other

293 person receiving property from the trust.

294 Section 10. Section 736.02025, Florida Statutes, is

295 created to read:

296 736.02025 Service ofprocess.-

297 (1) Except as otherwise provided in this section, service

298 of process upon any person may be made as provided in chapter

299 48.

300 (2) Where only in rem or quasi in rem relief is sought

301 against a person in a matter involving a trust, service of

302 process on that person may be made by sending a copy of the

303 summons and complaint by any commercial delivery service

304 requiring a signed receipt or by any form of mail requiring a

305 signed receipt. Service under this subsection shall be complete

306 upon signing of a receipt by the addressee or by any person

307 authorized to receive service of a summons on behalf of the

308 addressee as provided in chapter 48. Proof of service shall be
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309 by verified statement of the person serving the summons, to

310 which must be attached the signed receiptor other evidence

311 satisfactory to the court that delivery was made to the

312 addressee or other authorized person.

313 (3) Under any of the following circumstances, service of

314 original process pursuant to subsection (2) may be made by

315 first-class mail:

316 (a) If registered or certified mail service to the

317 addressee is unavailable and if delivery by commercial delivery

318 service is also unavailable.

319 (b) If delivery is attempted and is refused by the

320 addressee.

321 (c) If delivery by mail requiring a signed receipt is

322 unclaimed after notice to the addressee by the delivering

323 entity.

324 (4) If service of process is obtained under subsection

325 (3), proof of service shall be made by verified statement of the

326 person serving the summons. The verified statement must state

327 the basis for service by first-class mail, the date of mailing,

328 and the address to which the mail was sent.

329 Section 11. Section 736.0205, Florida Statutes, is

330 repealed.

331 Section 12. Subsection (4) of section 736.0807, Florida

332 Statutes, is repealed.

333 Section 13. Paragraph (d) of subsection (1) of section

334 736.0813, Florida Statutes, is amended to read:

335 736.0813 Duty to inform and account.-The trustee shall

336 keep the qualified beneficiaries of the trust reasonably
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337 informed of the trust and its administration.

338 (1) The trustee's duty to inform and account includes, but

339 is not limited to, the following:

340 (d) A trustee of an irrevocable trust shall provide a

341 trust accounting, as set forth in s. "736.08135, from the date of

342 the last accounting or, if none, from the date on which the

343 trustee became accountable, to each qualified beneficiary at

344 least annually and on termination of the trust or on change of

345 the trustee.

346

347 Paragraphs (a) and (b) do not apply to an irrevocable trust

348 created before the effective date of this code, or to a

349 revocable trust that becomes irrevocable before the effective

350 date of this code. Paragraph (a) does not apply to a trustee who

351 accepts a trusteeship before the effective date of this code.

352 Section 14. Subsection (2) of section 607.0802, Florida

353 Statutes, is amended to read:

354 607.0802 Qualifications of directors.-

355 (2) In the event that the eligibility to serve as a member

356 of the board of directors of a condominium association,

357 cooperative association, homeowners' association, or mobile home

358 owners' association is restricted to membership in such

359 association and membership is appurtenant to ownership of a

360 unit, parcel, or mobile home, a grantor of a trust described in

361 s. 733.707(3)# or a qualified beneficiary as defined in s.

362 736.0103+±4t of a trust which owns a unit, parcel, or mobile

363 home shall be deemed a member of the association and eligible to

364 serve as a director of the condominium association, cooperative
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365 association, homeowners' association, or mobile home owners'

366 association, provided that said beneficiary occupies the unit,

367 parcel, or mobile home.

368 Section 15. Subsections (2) and (11) of section 731.201,

369 Florida Statutes, are amended to read:

370 731.201 General definitions.-Subject to additional

371 definitions in subsequent chapters that are applicable to

372 specific chapters or parts, and unless the context otherwise

373 requires, in this code, in s. 409.9101, and in chapters 736,

374 738, 739, and 744, the term:

375 (2) "Beneficiary" means heir at law in an intestate estate

376 and devisee in a testate estate. The term "beneficiary" does not

377 apply to an heir at law or a devisee after that person's

378 interest in the estate has been satisfied. In the case of a

379 devise to an existing trust or trustee, or to a trust or trustee

380 described by will, the trustee is a beneficiary of the estate.

381 Except as otherwise provided in this subsection, the beneficiary

382 of the trust is not a beneficiary of the estate of which that

383 trust or the trustee of that trust is a beneficiary. However, if

384 each trustee is also a personal representative of the estate,

385 each qualified beneficiary of the trust as defined in s.

386 736.0103+±4+ shall be regarded as a beneficiary of the estate.

387 (11) "Devisee" means a person designated in a will or

388 trust to receive a devise. Except as otherwise provided in this

389 subsection, in the case of a devise to an existing trust or

390 trustee, or to a trust or trustee of a trust described by will,

391 the trust or trustee, rather than the beneficiaries of the

392 trust, is the devisee. However, if each trustee is also a
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393 personal representative of the estate, each qualified

394 beneficiary of the trust as defined in s. 736.0103+±4+ shall be

395 regarded as a devisee.

396 Section 16. Subsection (1) of section 733.212, Florida

397 Statutes, is amended to read:

398 733.212 Notice of administration; filing of objections.-

399 (1) The personal representative shall promptly serve a

400 copy of the notice of administration on the following persons

401 who are known to the personal representative:

402 (a) The decedent's surviving spouse;

403 (b) Beneficiaries;

404 (c) The trustee of any trust described in s. 733.707(3)

405 and each qualified beneficiary of the trust as defined in s.

406 736.0103+±4+, if each trustee is also a personal representative

407 of the estate; and

408 (d) Persons who may be entitled to exempt property

409

410 in the manner provided for service of formal notice, unless

411 served under s. 733.2123. The personal representative may

412 similarly serve a copy of the notice on any devisees under a

413 known prior will or heirs or others who claim or may claim an

414 interest in the estate.

415 Section 17. Paragraph (f) of subsection (5) of section

416 736.0802, Florida Statutes, is amended to read:

417 736.0802 Duty of loyalty.-

418 (5)

419 (f)l. The trustee of a trust as defined in s. 731.201 may

420 request authority to invest in investment instruments described
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421 in this subsection other than a qualified investment instrument,

422 by providing to all qualified beneficiaries a written request

423 containing the following:

424 a. The name, telephone number, street address, and mailing

425 address of the trustee and of any individuals who may be

426 contacted for further information.

427 b. A statement that the investment or investments cannot

428 be made without the consent of a majority of each class of the

429 qualified beneficiaries.

430 c. A statement that, if a majority of each class of

431 qualified beneficiaries consent, the trustee will have the right

432 to make investments in investment instruments, as defined in s.

433 660.25(6), which are owned or controlled by the trustee or its

434 affiliate, or from which the trustee or its affiliate receives

435 compensation for providing services in a capacity other than as

436 trustee, that such investment instruments may include investment

437 instruments sold primarily to trust accounts, and that the

438 trustee or its affiliate may receive fees in addition to the

439 trustee's compensation for administering the trust.

440 d. A statement that the consent may be withdrawn

441 prospectively at any time by written notice given by a majority

442 of any class of the qualified beneficiaries.

443

444 A statement by the trustee is not delivered if the statement is

445 accompanied by another written communication other than a

446 written communication by the trustee that refers only to the

447 statement.

448 2. For purposes of paragraph (e) and this paragraph:
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449 a. "Majority of the qualified beneficiaries" means:

450 (I) If at the time the determination is made there are one

451 or more beneficiaries as described in s. 736.0103(16) (c)

452 736.0103 (14) (0), at least a majority in interest of the

453 beneficiaries described in s. 736.0103 (16) (a) 736.0103 (14) (a),

454 at least a majority in interest of the beneficiaries described

455 in s. 736.0103 (16) (b) 736.0103 (14) (b), and at least a majority

456 in interest of the beneficiaries described in s. 736.0103 (16) (c)

457 736.0103 (14) (0), if the interests of the beneficiaries are

458 reasonably ascertainable; otherwise, a majority in number of

459 each such class; or

460 (II) If there is no beneficiary as described in s.

461 736.0103 (16) (c) 736.0103 (14) (0), at least a majority in interest

462 of the beneficiaries described in s. 736.0103(16) (a)

463 736.0103 (14) (a) and at least a majority in interest of the

464 beneficiaries described in s. 736.0103 (16) (b) 736.0103 (14) (b),

465 if the interests of the beneficiaries are reasonably

466 ascertainable; otherwise, a majority in number of each such

467 class.

468 b. "Qualified investment instrument" means a mutual fund,

469 common trust fund, or money market fund described in and

470 governed by s. 736.0816(3).

471 c. An irrevocable trust is created upon execution of the

472 trust instrument. If a trust that was revocable when created

473 thereafter becomes irrevocable, the irrevocable trust is created

474 when the right of revocation terminates.

475 Section 18. Paragraph (a) of subsection (2) of section

476 736.08125, Florida Statutes, is amended to read:
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477 736.08125 Protection of successor trustees.-

478 (2) For the purposes of this section, the term:

479 (a) "Eligible beneficiaries" means:

480 1. At the time the determination is made, if there are one

481 or more beneficiaries as described in s. 736.0103(16) (c)

482 736.0103 (14) (e), the beneficiaries described in s.

483 736.0103(16) (a) 736.0103(14) (a) and (c); or

484 2. If there is no beneficiary as described in s.

485 736.0103(16) (c) 736.0103(14) (e), the beneficiaries described in

486 s. 736.0103(16) (a) 736.0103(14) (a) and (b).

487 Section 19. Paragraph (d) of subsection (9) of section

488 738.104, Florida Statutes, is amended to read:

489 738.104 Trustee's power to adjust.-

490 (9)

491 (d) For purposes of subsection (8) and this subsection,

492 the term:

493 1. "Eligible beneficiaries" means:

494 a. If at the time the determination is made there are one

495 or more beneficiaries described in s. 736.0103(16) (c)

496 736.0103 (14) (e), the beneficiaries described in s.

497 736.0103(16) (a) 736.0103(14) (a) and (c); or

498 b. If there is no beneficiary described in s.

499 736.0103(16) (c) 736.0103(14) (e), the beneficiaries described in

500 s. 736. 0103 (1 6) (a) 736 . 0103 (1 4) (a) and (b).

501 2. "Super majority of the eligible beneficiaries" means:

502 a. If at the time the determination is made there are one

503 or more beneficiaries described in s. 736.0103(16) (c)

504 736.0103 (14) (e), at least two-thirds in interest of the
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505 beneficiaries described in s. 736.0103(16) (a) 736.0103(14) (a) or

506 two-thirds in interest of the beneficiaries described in s.

507 736.0103(16) (c) 736.0103(14) (e), if the interests of the

508 beneficiaries are reasonably ascertainable; otherwise, it means

509 two-thirds in number of either such class; or

510 b. If there is no beneficiary described in s.

511 736.0103(16) (c) 736.0103(14) (e), at least two-thirds in interest

512 of the beneficiaries described in s. 736.0103 (16) (a)

513 736.0103 (14) (a) or two-thirds in interest of the beneficiaries

514 described in s. 736.0103(16) (b) 736.0103(14) (b), if the

515 interests of the beneficiaries are reasonably ascertainable,

516 otherwise, two-thirds in number of either such class.

517 Section 20. This act shall take" effect Oct6ber 1, 2013.
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SUMMARY ANALYSIS

The bill adds public schools to the list of defined donors protected from civil and criminal liability if they donate
food to charitable organizations under the terms set forth in the statute.

The bill does not appear to have a fiscal impact on the state or local governments.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current Situation

Under current law, a donor of food apparently fit for human consumption may donate it without liability
to a charity.1 The statute defines a "donor," a "gleaner," "canned food," and "perishable food." The term
"donor" includes grocery stores and any place where food is regularly prepared for sale. There are a
number of restrictions in the current statute that must be in place for the protection to apply, including a
lack of recklessness or negligence, and the good faith of the donor. Public schools are not included in
the list of donors protected by the law.

Public schools in Florida participate in school lunch and breakfast programs subsidized by the federal
government. Pursuant to additions to 42 U.S.C. 1758(1)(1) in 2011, "Each school and local educational
agency participating in the school lunch program under this chapter may donate any food not
consumed under such program to eligible local food banks or charitable organizations."

Effect of Proposed Changes

The bill adds public schools to the list of defined donors which are protected from civil and criminal
liability when they donate food to charitable organizations under the terms set forth in the statute.

The bills adds a provision to the statute that a public school may donate food with the same protections
and provisions if the school meets its school board standards for food handling and transport and the
donation is approved by the school principal.

B. SECTION DIRECTORY:

Section 1 amends s. 768.136(1), F.S., regarding liability for canned or perishable food distributed free
of charge.

Section 2 creates an unnumbered section regarding food donated to a charitable organization.

Section 3 provides an effective date of July 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

1 Section 768.136, F.S.
STORAGE NAME: h0607.CJS.DOCX
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

This bill does not appear to have a fiscal impact on state or local governments.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a
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1 A bill to be entitled

2 An act relating to canned or perishable food

3 distributed free of charge; amending s. 768.136, F.S.;

4 limiting the liability of public schools with respect

5 to the donation of canned or perishable food to

6 charitable or nonprofit organizations; revising a

7 definition; authorizing a public school to donate food

8 if the school meets food protection requirements

9 adopted by the district school board; providing an

10 effective date.

11

12 Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Paragraph (a) of subsection (1) of section

15 768.136, Florida Statutes, is amended to read:

16 768.136 Liability for canned or perishable food

17 distributed free of charge.-

18 (1) As used in this section:

19 (a) "Donor" means a person, business, organization, or

20 institution, including a public school, which owns, rents,

21 leases, or operates:

22 1. Any building, vehicle, place, or structure, or any room

23 or division in a building, vehicle, place, or structure, that is

24 maintained and operated as a place where food is regularly

25 prepared, served, or sold for immediate consumption on or in the

26 vicinity of the premises; or to be called for or taken out by

27 customers; or to be delivered to factories, construction camps,

28 airlines, locations where catered events are being held, and
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29 other similar locations for consumption at any place;

30 2. Any public location with vending machines dispensing

31 prepared meals; or

32 3. Any retail grocery store.

33 Section 2. A public school may donate food to a charitable

34 or nonprofit organization pursuant to s. 768.136, Florida

35 Statutes, if the school meets requirements adopted by the

36 district school board for food protection, storage, handling,

37 and transport. Such donation shall be approved by the school

38 principal.

39 Section 3. This act shall take effect July 1, 2013.
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SUMMARY ANALYSIS

Relating to the clerks of the circuit courts, this bill:

Cary Jfl1 e-- Bond

• Provides guidelines for electronic filing of documents;
• Requires clerks to seal or expunge certain court documents upon court order;
• Requires a person filing a written request to have his or her personal information disclosed under the

public records statutes to specify the document type, name, identification number, and page number of
the record that contains the exempt or confidential information;

• Increases the minimum amount the clerks are required to refund without a written request in the event
of an overpayment from $5 to $10;

• Limits the state agency exemption from having to pay court-related fees to the state agency and tHe
party it is representing; and

• Adds specificity to laws regulating the process for redeeming a tax certificate.

The bill does not appear to have a fiscal impact on state or local governments.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

This bill makes several changes relating to the clerks of courts.

Electronic Filings

The clerk of the circuit court is required to keep all papers with the utmost care and security, arranged
in appropriate files.1 The clerk is also required to ensure that the papers do not leave the office without
leave of court.2 The statute does not address requirements to maintain electronic filings.

This bill amends s. 28.13, F.S., to address electronic filings. The bill requires the clerk to affix a stamp,
which may be electronic, to submissions to the office indicating the date and time when it was filed. The
bill also replaces a provision in current law that papers do not leave the office with language that the
clerk must ensure that documents must not be removed from the control or custody of the clerk.

Clerk as County Recorder

The clerk of the circuit court generally acts as the county recorder.3 This bill amends s. 28.222, F.S., to
require the clerk, when acting in his or her capacity as a county recorder, to remove recorded court
documents from the Official Records pursuant to a sealing or expunction order.

Public Records

A clerk of court is a custodian of public records and is thus required to provide access to and copies of
public records if the requesting party is entitled by law to view the record.4

Certain information held by clerks of court is exempt from public record requirements pursuant to state
statute or judicial rule.5 Any information made confidential under state or federal constitutional or
statutory law is confidential if contained in a court record.6

Certain personal information of some agency personnel, including law enforcement personnel,
firefighters, justices and judges, state attorneys, magistrates, and specified others, is made exempf
from public records requirements by state law.8 If such exempt information is held by an agency other
than the employer of a specified person, the person must submit a written request for maintenance of

1 Section 28.13, F.S.
21d.
3 Section 28.222(1), F.S.
4 See art. I, s. 24(a) of the Florida Const., ch. 119, F.S., and s. 28.24, F.S. The Florida Constitution provides a process by
which the Legislature may make certain records or portions of records exempt from public disclosure (Art. I, Sec. 24(c),
FLA. CONST.).
5 See art. I, s. 24 of the Florida Const. and Florida Rule of Judicial Administration 2.420.
6 Florida Rule of Judicial Administration 2.420(c)(7).
7 There is a difference between records the Legislature designates as exempt from public record requirements and those
the Legislature deems confidential and exempt. A record classified as exempt from public disclosure may be disclosed
under certain circumstances. (See WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48,53 (Fla. 5th DCA 2004),
rev. den. 892 SO.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th DCA 1994); Williams v.
City of Minneola, 575 SO.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as confidential and exempt
from public disclosure, such record may not be released, by the custodian of public records, to anyone other than the
persons or entities specifically designated in the statutory exemption. (See Attorney General Opinion 85-62, August 1,
1985).
8 Section 119.071(4)(d), F.S.
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the exemption to that agency.9 There is no uniform, statewide process, but a clerk of court usually
requires a person requesting maintenance of the exemption to specify the document type, name,
identification number, and page number of the court record or official record that contains the exempt
information.10

This bill amends s. 119.0714, F.S., to require that a person who submits such written request to
maintain the identification and location information exemption in a court record or official record to also
specify the document type, name, identification number, and page number of the record that contains
the exempt information.

Refunds

If a clerk of court determines that an overpayment was made, the clerk is required to make a refund if
the overpayment exceeds $5. 11 If the amount of the overpayment is $5 or less, the clerk need only
refund the amount if the person who made the overpayment submits a written request,12 This bill
amends s. 28.244, F.S. to increase the minimum from $5 to $10.

Fee Exemption

Certain individuals and groups, such as judges, state attorneys, and public defenders, are exempt from
all court-related fees and charges assessed by the clerks of the circuit courts when acting in their
official capacity.13 State agencies are also exempt from all court-related fees and charges assessed by
the clerks.14 This bill amends ss. 28.24 and 28.345, F.S., limiting the state agency exemption to the
agency and the party the agency is representing.

)

Value Adjustment Board

Each county in Florida has a value adjustment board that hears objections to ad velorem tax
assessments.15 The clerk of the court usually serves as the county clerk and schedules appearances
before the value adjustment board.16 The petitioner may request a copy of the property record card
containing relevant information used in computing the current assessment, which the clerk is required
to provide. 17 The bill amends s. 194.032, F.S., to require the property appraiser to provide the property
record card to the petitioner regardless of whether the petitioner initiates evidence exchange.

Tax Certificates

A tax certificate is issued by a local government relating to unpaid delinquent real property taxes, non
ad valorem assessments, special assessments, interest, and related costs and charges, issued in
accordance with ch. 172, F.S., and against a specific parcel of real property.18 An unpaid tax certificate
is a lien against the real property that can lead to public sale of the property.

When a tax certificate is redeemed (paid by the property owner), the certificateholder will receive the
amount of their investment (the tax certificate face amount) plus the interest accrued up to the month of
redemption. A tax certificate can be redeemed any time before a tax deed is issued or the property is
placed on the list of lands available for sale either by redeeming a tax certificate from the investor or by

9 Section 119.071(4)(d)2., F.S.
10 Telephone call with Florida Association of Court Clerks staff (March 4,2012).
11 Section 24.244, F.S.
12 1d.
13 Section 28.345, F.S.
14 1d.
15 Section 194.011, F.S.
16 Section 194.015, F.S.
17 Section 194.032, F.S.
18 Section 197.102(1)(f), F.S.
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purchasing a county-held tax certificate. The person redeeming or purchasing the tax certificate is
required to pay the face amount of the certificate, plus costs and charges and all interest due, which is
either the interest rate due on the certificate or a 5% mandatory minimum interest, whichever is
greater.19 The tax collector then pays the certificate owner the amount received by the tax collector,
less the redemption fee. 2D

The holder of a tax certificate may apply for a tax deed at any time after two years after the issuance of
the tax certificate.21 At the time of the application, a certificateholder, other than the county, who applies
for a tax deed must pay all amounts required for redemption of all other outstanding tax certificates,
other taxes due, and interest to the tax collector.22

The opening bid at a tax deed auction depends on the type of property and the certificateholder. A
county can be a certificateholder, in which case the opening bid is the sum of the value of all
outstanding certificates against the property, plus other taxes, interest, and costs, as long as the
property is not a homestead property.z3 If an individual holds the certificate, the opening bid must
include, in addition to any money paid to the tax collector at the time of the application, the amount
required to redeem the tax certificate and all other costs and fees plus all tax certificates that were sold
after the filing of the application and any outstanding taxes.24 Homestead property must include the
minimum bid that would be required for a non-homestead property plus one-half of the latest assessed
value of the homestead.25 Additionally, any fee paid for a title search or abstract must be collected at
the time of the application and the amount of such fees is added to the opening bid.26

When property is sold by the clerk of court at a public auction, the certificateholder has the right to bid.
To redeem the certificate, the certificateholder must pay the amount required to redeem the certificate
plus the amounts paid to the clerk at the time of the application and a 1.5% per month interest rate,
calculated from the month after the application was filed through the month of the sale.27 The high
bidder must post a nonrefundable deposit of 5% of the bid or $200, whichever is greater, to be applied
to the sale price at the time of full payment.28 If full payment of the final bid is not made within 24 hours,
the clerk cancels all bids, readvertises the sale, and pays all costs of the sale from the deposit.29 Any
remaining funds must be applied toward the opening bid.3D

If the property is purchased by anybody other than the certificateholder, the clerk pays the
certificateholder back for any amount the certificateholder paid. 31 If there are excess proceeds from the
sale, the clerk will payoff any liens on the property and then if excess proceeds remain, the clerk remits
payment to the legal titleholder. 32

The bill amends s. 197.502, F.S., to provide that the certificateholder must pay for additional requested
title searches that were not paid for a the time of the application, which will be added to the opening
bid. The bill also provides that a 1.5% per month interest rate will be applied for the period from the
date of the application through the month of the sale. The bill also allows the clerk to collect all amounts
including in the opening bid excluding interest and funds to cover the one-half value of a homestead in

19 Section 197.472, F.S.
20ld.
21 Section 197.502(1), F.S.
22 Section 197.502(2), F.S.
23 Section 197.502(6)(a), F.S.
24 Section 197.502(6)(b), F.S.
25 Section 197.502(6)(c), F.S.
26 Section 197.502(5)(b), F.S.
27 Section 197.542(1), F.S.
28 Section 197.542(2), F.S.
29 1d.
30ld.
31 Section 197.582(1), F.S.
32 Section 197.582(2), F.S.
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advance of the sale. However, if a property is purchased by the titleholder when the property is on the
list of lands available for taxes, the opening bid may not include the amount for one-half value of the
homestead property. Unless the property is purchased from the list of lands available for taxes, the land
escheats to the county 3 years after the land was offered for public sale.

This bill amends s. 197.542, F.S., to provide that if the certificateholder bids the high bid, the
certificateholder must pay a documentary tax, recording fees and the opening bid within 7 days of
notification by the clerk, or the sale is cancelled and the property must be readvertised for sale. The bill
also provides that if the property is redeemed prior to the clerk receiving full payment from the sale at a
public auction, the high bidder must submit a written request in order to receive a refund of the deposit.
Upon receipt of a written request, the clerk must refund the cash deposit. The bill also allows a
certificateholder to request in writing that an application for a tax deed be cancelled. The
certificateholder must pay any additional costs for rescheduling a sale. The bill prohibits the clerk from
readvertising a sale if the certificateholder refuses to pay the one-half value of a homestead property.

The bill amends s. 197.582, F.S., to provide that of the opening bid omits any taxes due, the taxes must
be paid in full before the clerk may distribute excess funds. The bill also provides that if current taxes
are due, the high bidder takes title subject to such taxes.

Criminal Financial Obligations

A court may require a person that owes money for a criminal case, which may include restitution, court
costs, cost of prosecution, and cost of a public defender, to appear before the court to determine the
person's financial ability to pay the obligation. 33 The court may impose a jUdgment which operates as a
civil lien against the debtor's property.34 A governmental entity that attempts to satisfy such a jUdgment
may do so without bond.35 The bill amends s. 938.30, F.S., to provide that a governmental entity may
satisfy the judgment without bond and without the payment of statutory fees associated with judgment
enforcement.

B. SECTION DIRECTORY:

Section 1 amends s. 28.13, F.S., relating to papers and electronic filings.

Section 2 amends s. 28.222, F.S., relating to clerk to be county recorder.

Section 3 amends s. 28.24, F.S., relating to service charges.

Section 4 amends s. 28.244, F.S., relating to refunds.

Section 5 amends s. 28.345, F.S., relating to state access to records and exemption from court-related
fees and charges.

Section 6 amends s. 57.081, F.S., relating to costs and the right to proceed where prepayment of costs
and payment of filing fees are waived.

Section 7 amends s. 57.082, F.S., relating to determination of civil indigent status.

Section 8 amends s. 101.151, F.S., relating to specifications for ballots.

Section 9 amends s. 119.0714, F.S., relating to court files, court records, and official records.

Section 10 amends s. 194.032, F.S., relating to hearing purposes and timetable.

33 Section 938.30(2), F.S.
34 Section 938.30(6), F.S.
35 1d.
STORAGE NAME: h0643.CJS.DOCX
DATE: 3/4/2013

PAGE: 5



Section 11 amends s. 197.502, F.S., relating to application for obtaining tax deed by holder of tax sale
certificate and fees.

Section 12 amends s. 197.542, F.S., relating to sale at public auction.

Section 13 amends s. 197.582, F.S., relating to disbursement of proceeds of sale.

Section 14 amends s. 938.30, F.S., relating to financial obligations in criminal cases and supplementary
proceedings.

Section 15 provides an effective date of July 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

. The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.
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B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

There appears to be unnecessary space that splits a statutory reference on lines 427-428.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a
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HB 643 2013

1 A bill to be entitled

2 An act relating to clerks of the court; amending s.

3 28.13, F.S.; providing requirements for the storage of

4 papers and electronic filings and requiring that they

5 be stamped with the date and time of submission;

6 requiring the clerk to retain control and custody of

7 filed documents; amending s. 28.222, F.S.; authorizing

8 the clerk to remove certain court records from the

9 Official Records; amending s. 28.24, F.S.; deleting

10 provisions exempting specified persons from service

11 fees; amending s. 28.244, F.S.; increasing the

12 threshold amount for automatic repayment of

13 overpayments; amending s. 28.345, F.S.; requiring that

14 the clerk provide access to public records without

15 charge to certain persons, subject to a limitation and

16 an exception; authorizing the clerk to provide public

17 records in an electronic format under certain

18 circumstances; amending s. 57.081, F.S.; clarifying

19 that, with the exception of charges for issuance of a

20 summons, the prepayment of costs is not required upon

21 a certification of indigence; amending s. 57.082,

22 F.S.; providing for the inclusion of certain filing

23 fees in payment plans; amending s. 101.151, F.S.;

24 clarifying when the office title "Clerk of the Circuit

25 Court and Comptroller" may be used; amending s.

26 119.0714, F.S.; requiring that certain requests for

27 maintenance of a public record exemption specify

28 certain information; amending s. 194.032, F.S.;
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29 requiring that the property appraiser, rather than the

30 clerk, provide the property record card to a

31 petitioner regardless of whether the petitioner

32 initiates evidence exchange; amending s. 197.502,

33 F.S.; providing for the payment of fees for initial

34 and subsequent title searches and specifying that they

35 must be added to the opening bid; specifying that the

36 opening bid on an individual certificate must include

37 accrued delinquent taxes; specifying that the opening

38 bid on a county-held or individual certificate must

39 include interest and costs related to service of

40 notice; authorizing the clerk to collect from the

41 certificateholder all amounts included in the opening

42 bid before the sale, subject to certain exceptions;

43 providing for the accrual of interest and for

44 calculation of the opening bid for individual

45 certificates placed on the list of lands available for

46 taxes; deleting a requirement that fees collected be

47 refunded to the certificateholder if a tax deed sale

48 is canceled; making technical changes; amending s.

49 197.542, F.S.; specifying the bid process for tax deed

50 sales at public auction; providing for the accrual of

51 interest and calculation of the opening bid; requiring

52 the clerk to notify the certificateholder of any

53 amounts that must be paid; requiring the

54 certificateholder to remit payment within a specified

55 time; authorizing the clerk to issue a refund to the

56 depositor if a property is redeemed before the clerk
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57 receives full payment for the issuance of a tax deed;

58 providing for cancelation of a tax deed application

59 within a specified timeframe; amending s. 197.582,

60 F.S.; providing a procedure for the disbursement of

61 proceeds from a tax deed sale if delinquent or current

62 taxes are due; amending s. 938.30, F.S.; providing

63 that the state is not required to pay fees to enforce

64 judgment for costs and fines; providing an effective

65 date.

66

67 Be It Enacted by the Legislature of the State of Florida:

68

69 Section 1. Section 28.13, Florida Statutes, is amended to

70 read:

71 28.13 To keep Papers and electronic filings.-The clerk of

72 the circuit court must maintain shall keep all papers and

73 electronic filings filed in the clerk's office with the utmost

74 care and security, storing them with related case arranged in

75 appropriate files and affixing a stamp, which may be electronic,

76 to each submission indicating (endorsing upon each the date and

77 time that wften the submission frame was filed. The clerk maytT

78 and shall not permit any attorney or other person to remove

79 filed documents from the control or custody take papers once

80 filed out of the office of the clerk without leave of the court,

81 except as otherwise is hereinafter provided by law.

82 Section 2. Present subsections (4) through (6) of section

83 28.222, Florida Statutes, are renumbered as subsections (5)

84 through (7), respectively, and a new subsection (4) is added to
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85 that section to read:

86 28.222 Clerk to be county recorder.-

87 (4) The county recorder shall remove recorded court

88 documents from the Official Records pursuant to a sealing or

89 expunction order.

90 Section 3. Section 28.24, Florida Statutes, is amended to

91 read:

92 28.24 Service charges by elerk of the circuit court.-The

93 clerk of the circuit court shall charge for services rendered

94 manually or electronically by the clerk's office in recording

95 documents and instruments and in performing other specified ~

96 duties. These charges may enumerated in amounts not ~ exceed

97 those specified in this section, except as provided in s.

98 28.345. HotHithstanding any other provision of this section, the

99 clerk of the circuit court shall provide ',.;ithout charge to the

100 state attorney, public defender, guardian ad litem, public

101 guardian, attorney ad litem, criminal conflict and. civil

102 regional counsel, and private court appointed counsel paid by

103 the state, and to the authorized staff acting on behalf of each,

104 access to and a copy of any public record, if the requesting

105 party is entitled by 1m,' to vie',,; the eJWffipt or confidential

106 record, as maintained by and in the custody of the clerk of the

107 circuit court as provided in general la,v and the Florida Rules

108 of Judicial Administration. The clerk of the circuit court may

109 provide the requested public record in an electronic format in

110 lieu of a paper format ',,'hen capable of being accessed by the

111 requesting entity.

112
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113 Charges

114

115 (1) For examining, comparing, correcting, verifying, and

116 certifying transcripts of record in appellate proceedings,

117 prepared by attorney for appellant or someone else other than

118 clerk, per page 5.00

119 (2) For preparing, numbering, and indexing an original

120 record of appellate proceedings, per instrument 3.50

121 (3) For certifying copies of any instrument in the public

122 records 2.00

123 (4) For verifying any instrument presented for

124 certification prepared by someone other than clerk, per page

125 3.50

126 (5) (a) For making copies by photographic process of any

127 instrument in the public records consisting of pages of not more

128 than 14 inches by 8 1/2 inches, per page 1.00

129 (b) For making copies by photographic process of any

130 instrument in the public records of more than 14 inches by 8 1/2

131 inches, per page 5.00

132 (6) For making microfilm copies of any public records:

133 (a) 16 rom 100' microfilm roll 42.00

134 (b) 35 rom 100' microfilm roll 60.00

135 (c) Microfiche, per fiche 3.50

136 (7) For copying any instrument in the public records by

137 other than photographic process, per page 6.00

138 (8) For writing any paper other than herein specifically

139 mentioned, same as for copying, including signing and sealing

140 7.00
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141' (9) For indexing each entry not recorded 1.00

142 (10) For receiving money into the registry of court:

143 (a)l. First $500, percent 3

144 2. Each subsequent $100, percent ......•............ 1.5

145 (b) Eminent domain actions, per deposit 170.00

146 (11) For examining, certifying, and recording plats and

147 for recording condominium exhibits larger than 14 inches by 8

148 1/2 inches:

149 (a) First page 30.00

150 (b) Each additional page : 15.00

151 (12) For recording, indexing, and filing any instrument

152 not more than 14 inches by 8 1/2 inches, including required

153 notice to property appraiser where applicable:

154 (a) First page or fraction thereof 5.00

155 (b) Each additional page or fraction thereof 4.00

156 (c) For indexing instruments recorded in the official

157 records which contain more than four names, per additional name

158 1. 00

159 (d) An additional service charge must shall be paid to the

160 clerk of the circuit court to be deposited in the Public Records

161 Modernization Trust Fund for each instrument listed in s.

162 28.222, except judgments received from the courts and notices of

163 lis pendens, recorded in the official records:

164 1. First page 1 . 00

165 2. Each additional page 0.50

166

167 Said fund must shall be held in trust by the clerk and used

168 exclusively for equipment and maintenance of equipment,
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169 personnel training, and technical assistance in modernizing the

170 public records system of the office. In a county where the duty

171 of maintaining official records exists in an office other than

172 the office of the clerk of the circuit court, the clerk of the

173 circuit court is entitled to 25 percent of the moneys deposited

174 into the trust fund for equipment, maintenance of equipment,

175 training, and technical assistance in modernizing the system for

176 storing records in the office of the clerk of the circuit court.

177 The fund may not be used for the payment of travel expenses,

178 membership dues, bank charges, staff-recruitment costs, salaries

179 or benefits of employees, construction costs, general operating

180 expenses, or other costs not directly related to obtaining and

181 maintaining equipment for public records systems or for the

182 purchase of furniture or office supplies and equipment not

183 related to the storage of records. On or before December 1,

184 1995, and on or before December 1 of each year immediately

185 preceding each year during which the trust fund is scheduled for

186 legislative review under s. 19(f) (2), Art. III of the State

187 Constitution, each clerk of the circuit court shall file a

188 report on the Public Records Modernization Trust Fund with the

189 President of the Senate and the Speaker of the House of

190 Representatives. The report must itemize each expenditure made

191 from the trust fund since the last report was filed; each

192 obligation payable from the trust fund on that date; and the

193 percentage of funds expended for each of the following:

194 equipment, maintenance of equipment, personnel training, and

195 technical assistance. The report must indicate the nature of the

196 system each clerk uses to store, maintain, and retrieve public

Page 7of 32

CODING: Words stricken are deletions; words underlined are additions.
hb0643-00



FLORIDA

HB 643

H 0 USE o F REPRESENTATIVES

2013

197 records and the degree to which the system has been upgraded

198 since the creation of the trust fund.

199 (e) An additional service charge of $4 per page shall be

200 paid to the clerk of the circuit court for each instrument

201 listed in s. 28.222, except judgments received from the courts

202 and notices of lis pendens, recorded in the official records.

203 From the additional $4 service charge collected:

204 1. If the counties maintain legal responsibility for the

205 costs of the court-related technology needs as defined in s.

206 29.008(1) (f)2. and (h), 10 cents shall be distributed to the

207 Florida Association of Court Clerks and Comptrollers, Inc., for

208 the cost of development, implementation, operation, and

209 maintenance of the clerks' Comprehensive Case Information

210 System; $1.90 shall be retained by the clerk to be deposited in

211 the Public Records Modernization Trust Fund and used exclusively

212 for funding court-related technology needs of the clerk as

213 defined in s. 29.008(1) (f)2. and (h); and $2 shall be

214 distributed to the board of county commissioners to be used

215 exclusively to fund court-related technology, and court

216 technology needs as defined in s. 29.008(1) (f)2. and (h) for the

217 state trial courts, state attorney, public defender, and

218 criminal conflict and civil regional counsel in that county. If

219 the counties maintain legal responsibility for the costs of the

220 court-related technology needs as defined in s. 29.008(1) (f)2.

221 and (h), notwithstanding any other provision of law, the county

222 is not required to provide additional funding beyond that

223 provided herein for the court-related technology needs of the

224 clerk as defined in s. 29.008(1) (f)2. and (h). All court records
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225 and official records are the property of the State of Florida,

226 including any records generated as part of the Comprehensive

227 Case Information System funded pursuant to this paragraph and

228 the clerk of court is designated as the custodian of such

229 records, except in a county where the duty of maintaining

230 official records exists in a county office other than the clerk

231 of court or comptroller, such county office is designated the

232 custodian of all official records, and the clerk of court is

233 designated the custodian of all court records. The clerk of

234 court or any entity acting on behalf of the clerk of court,

235 including an association, may shall not charge a fee to any

236 agency as defined in s. 119.011, the Legislature, or the State

237 Court System for copies of records generated by the

238 Comprehensive Case Information System or held by the clerk of

239 court or any entity acting on behalf of the clerk of court,

240 including an association.

241 2. If the state becomes legally responsible for the costs

242 of court-related technology needs as defined in s.

243 29.008(1) (f)2. and (h), whether by operation of general law or

244 by court order, $4 shall be remitted to the Department of

245 Revenue for deposit into the General Revenue Fund.

246 (13) Oath, administering, attesting, and sealing, not

247 otherwise provided for herein 3.50

248 (14) For validating certificates, any authorized bonds,

249 each 3.50

250 (15) For preparing affidavit of domicile 5.00

251 (16) For exemplified certificates, including signing and

252 sealing 7.00
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253 (17) For authenticated certificates, including signing and

254 sealing 7.00

255 (18) (a) For issuing and filing a subpoena for a witness,

256 not otherwise provided for herein (includes writing, preparing,

257 signing, and sealing) 7.00

258 (b) For signing and sealing only 2.00

259 (19) For approving bond '" 8.50

260 (20) For searching of records, for each year's search2.00

261 (21) For processing an application for a tax deed sale

262 (includes application, sale, issuance, and preparation of tax

263 deed, and disbursement of proceeds of sale), other than excess

264 proceeds - 60.00-

265 (22) For disbursement of excess proceeds of tax deed sale,

266 first $100 or fraction thereof 10.00

267 (23) Upon receipt of an application for a marriage

268 license, for preparing and administering of oath; issuing,

269 sealing, and recording of the marriage license; and providing a

270 certified copy 30.00

271 (24) For solemnizing matrimony 30.00

272 (25) For sealing any court file or expungement of any

273 record 42.00

274 (26) (a) For receiving and disbursing'all restitution

275 payments, per payment. 3.50

276 (b) For receiving and disbursing all partial payments,

277 other than restitution payments, for which an administrative

278 processing service charge is not imposed pursuant to s. 28.246,

279 per month 5.00

280 (c) For setting up a payment plan, a one-time
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281 administrative processing charge in lieu of a per month charge

282 under paragraph (b) 25.00

283 (27) Postal charges incurred by the clerk of the circuit

284 court in any mailing by certified or registered mail must shall

285 be paid by the party at whose instance the mailing is made.

286 (28) For furnishing an electronic copy of information

287 contained in a computer database: a fee as provided for in

288 chapter 119.

289 Section 4. Section 28.244, Florida Statutes, is amended to

290 read:

291 28.244 Refunds.-A clerk of the circuit court or a filing

292 officer of another office where records are filed who receives

293 payment for services provided and thereafter determines that an

294 overpayment has occurred shall refund to the person who made the

295 payment the amount of any overpayment that exceeds $10 ~. If

296 the amount of the overpayment is $10 ~ or less, the clerk of

297 the circuit court or a filing officer of another office where

298 records are filed is not required to refund the amount of the

299 overpayment unless the person who made the overpayment makes a

300 written request.

301 Section 5. Section 28.345, Florida Statutes, is amended to

302 read:

303 28.345 State access to records; exemption from court-

304 related fees and charges.-

305 (1) Notwithstanding any other provision of law, the clerk

306 of the circuit court shall, upon request, provide access to

307 public records without charge to the state attorney, public

308 defender, guardian ad litem, public guardian, attorney ad litem,
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309 criminal conflict and civil regional counsel, and private court

310 appointed counsel paid by the state, and to authorized staff

311 acting on their behalf. The clerk of court shall also provide a

312 copy of a public record by facsimile, replica, photograph, or

313 other reproduction. If the public record is exempt or

314 confidential, the requesting party may view or copy the exempt

315 or confidential record only if authority is provided in general

316 law or the Florida Rules of Judicial Administration. The clerk

317 of court may provide the requested public record in an

318 electronic format in lieu of a paper format when the requesting

319 entity is capable of accessing it electronically.

320 ill Notwithstanding any other provision of this chapter or

321 law to the contrary, judges and those court staff acting on

322 behalf of judges, state attorneys, guardians ad litem, public

323 guardians, attorneys ad litem, court-appointed private counsel,

324 criminal conflict and civil regional counsel, ttncl public

325 defenders, and state agencies, while acting in their official

326 capacity, and state agencies, are exempt from all court-related

327 fees and charges-assessed by the clerks of the circuit courts.

328 (3) The exemptions provided in this section apply only to

329 state agencies and state entities and the party represented by

330 the agency or entity. The clerk of court shall collect from all

331 other parties the filing fees and service charges as required in

332 this chapter.

333 Section 6. Subsection (1) of section 57.081, Florida

334 Statutes, is amended to read:

335 57.081 Costs; right to proceed where prepayment of costs

336 and payment of filing fees waived.-
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337 (1) Any indigent person, except a prisoner as defined in

338 s. 57.085, who is a party or intervenor in any judicial or

339 administrative agency proceeding or who initiates such

340 proceeding shall receive the services of the courts, sheriffs,

341 and clerks, with respect to such proceedings, despite his or her

342 present inability to pay for these services. Such services are

343 limited to filing fees; service of process; certified copies of

344 orders or final judgments; a single photocopy of any court

345 pleading, record, or instrument filed with the clerk; examining

346 fees; mediation services and fees; private court-appointed

347 counsel fees; subpoena fees and services; service charges for

348 collecting and disbursing funds; and any other cost or service

349 arising out of pending litigation. In any appeal from an

350 administrative agency decision, for which the clerk is

351 responsible for preparing the transcript, the clerk shall record

352 the cost of preparing the transcripts and the cost for copies of

353 any exhibits in the record. Prepayment of costs to any court,

354 clerk, or sheriff is not required and payment of filing fees is

355 not required in any action if the party has obtained in each

356 proceeding a certification of indigence in accordance with s.

357 27.52 or s. 57.082 A party who has obtained a eertification of

358 indigence pursuant to s. 27.52 or s. 57.082 Hith respect to a

359 proceeding is not required to prepay costs to a court, clerk, or

360 sheriff and is not required to pay filing fees or charges for

361 issuance of a summons.

362 Section 7. Subsection (6) of section 57.082, Florida

363 Statutes, is amended to read:

364 57.082 Determination of civil indigent status.-
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365 (6) PROCESSING CHARGE; PAYMENT PLANS.-A person who the

366 clerk or the court determines is indigent for civil proceedings

367 under this section shall be enrolled in a payment plan under s.

368 28.246 and shall be charged a one-time administrative processing

369 charge under s. 28.24(26) (c). A monthly payment amount,

370 calculated based upon all fees and all anticipated costs, is

371 presumed to correspond to the person's ability to pay if it does

372 not exceed 2 percent of the person's annual net income, as

373 defined in subsection (1), divided by 12. The person may seek

374 review of the clerk's decisions regarding a payment plan

375 established under s. 28.246 in the court having jurisdiction

376 over the matter. A case may not be impeded in any way, delayed

377 in filing, or delayed in its progress, including the final

378 hearing and order, due to nonpayment of any fees or costs by an

379 indigent person. Filing fees ,wived from payment under s. 57.081

380 may not be ineluded in the calculation related to a payment plan

381 established under this section.

382 Section 8. Paragraph (a) of subsection (2) of section

383 101.151, Florida Statutes, is amended to read:

384 101.151 Specifications for ballots.-

385 (2) (a) The ballot must include shall have the following

386 office titles above under \lhich shall appear the names of the

387 candidates for the respective offices in the following order:

388 1. The office titles of President and Vice President above

389 and thereunder the names of the candidates for President and

390 Vice President of the United States nominated by the political

391 party that received the highest vote for Governor in the last

392 general election of the Governor in this state, followed by~
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393 Then shall appear the names of other candidates for President

394 and Vice President of the United States who have been properly

395 nominated.

396 2. The office titles of United States Senator and

3 97 Representative in Congress.

398 3. The office titles of Governor and Lieutenant Governor;

399 Attorney General; Chief Financial Officer; Commissioner of

400 Agriculture; State Attorney, with the applicable judicial

401 circuit; and Public Defender, with the applicable judicial

402 circuit.

403 4. The office titles of State Senator and State

404 Representative, with the applicable district for the office

405 printed beneath.

406 5. The office titles of Clerk of the Circuit Courtr orL

407 when the Clerk of the Circuit Court also serves as the County

408 Comptroller, Clerk of the Circuit Court and ComptrollerL

409 ('dhichever is applicable and when authorized by lawi..+'- Clerk of

410 the County CourtL +when authorized by lawi..+'- Sheriffi..r Property

411 Appraiseri..r Tax Collectori..r District Superintendent of Schoolsi..r

412 and Supervisor of Elections.

413 6. The office titles of Board of County Commissioners,

414 with the applicable district printed beneath each office, and

415 such other county and district offices as are involved in the

416 election, in the order fixed by the Department of State,

417 followed, in the year of their election, by "Party Offices," and

418 thereunder the offices of state and county party executive

419 committee members.

420 Section 9. Paragraph (f) is added to subsection (2) of
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421 section 119.0714, Florida Statutes, and section (3) is amended,

422 to read:

423 119.0714 Court files; court records; official records.-

424 (2) COURT RECORDS.-

425 (f) A request for maintenance of a public records

426 exemption in s. 119.071(4) (d)2. made pursuant to s. 119.071

427 (4) (d) 3. must specify the document type, name,

428 identification number, and page number of the court record that

429 contains the exempt information.

430 (3) OFFICIAL RECORDS.~

431 +a+ ~ Afly person who prepares or files a record for

432 recording in the official records as provided in chapter 28 may

433 not include in that record a social security number or a bank

434 account, debit, charge, or credit card number unless otherwise

435 expressly required by law.

436 ...@l (b) 1. If a social security number or a bank account,

437 debit, charge, or credit card number is included in an official

438 record, such number may be made available as part of the

439 official records available for public inspection and copying

440 unless redaction is requested by the holder of such number or by

441 the holder's attorney or legal guardian.

442 1.~ If such record is in electronic format, on January 1,

443 2011, and thereafter, the county recorder must use his or her

444 best effort, as provided in paragraph JQl+ftt, to keep social

445 security numbers confidential and exempt as provided for in s.

446 119.071 (5) (a), and to keep complete bank account, debit, charge,

447 and credit card numbers exempt as provided for in s.

448 119.071 (5) (b), without any person having to request redaction.
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449 2.-3. Section 119.071(5) (a)7. and 8. does not apply to the

450 county recorder with respect to official records.

451 j£L+e+ The holder of a social security number or a bank

452 account, debit, charge, or credit card number, or the holder's

453 attorney or legal guardian, may request that a county recorder

454 redact from an image or copy of an official record placed on a

455 county recorder's publicly available Internet website or on a

456 publicly available Internet website used by a county recorder to

457 display public records, or otherwise made electronically

458 available to the public, his or her social security number or

459 bank account, debit, charge, or credit card number contained in

460 that official record.

461 ~+et A request for redaction must be a signed, legibly

462 written request and must be delivered by mail, facsimile,

463 electronic transmission, or in person to the county recorder.

464 The request must specify the identification page number of the

465 record that contains the number to be redacted.

466 ~+et The county recorder does not have a duty to inquire

467 beyond the written request to verify the identity of a person

468 requesting redaction.

469 ~~ A fee may not be charged for redacting a social

470 security number or a bank account, debit, charge, or credit card

471 number.

472 ~~ A county recorder shall immediately and

473 conspicuously post signs throughout his or her offices for

474 public viewing, and shall immediately and conspicuously post on

475 any Internet website or remote electronic site made available by

476 the county recorder and used for the ordering or display of
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477 official records or images or copies of official records, a

478 notice stating, in substantially similar form, the following:

479 1. On or after October 1, 2002, any person preparing or

480 filing a record for recordation in the official records may not

481 include a social security number or a bank account, debit,

482 charge, or credit card number in such document unless required

483 by law.

484 2. Any person has a right to request a county recorder to

485 remove from an image or copy of an official record placed on a

486 county recorder's publicly available Internet website or on a

487 publicly available Internet website used by a county recorder to

488 display public records, or otherwise made electronically

489 available to the general public, any social security number

490 contained in an official record. Such request must be made in

491 writing and delivered by mail, facsimile, or electronic

492 transmission, or delivered in person, to the county recorder.

493 The request must specify the identification page number that

494 contains the social security number to be redacted. A fee may

495 not be charged for the redaction of a social security number

496 pursuant to such a request.

497 ~+ftt If the county recorder accepts or stores official

498 records in an electronic format, the county recorder must use

499 his or her best efforts to redact all social security numbers

500 and bank account, debit, charge, or credit card numbers from

501 electronic copies of the official record. The use of an

502 automated program for redaction is shall be deemed to be the

503 best effort in performing the redaction and is shall be deemed

504 in compliance with the requirements of this subsection.
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505 ~+±7 The county recorder is not liable for the

506 inadvertent release of social security numbers, or bank account,

507 debit, charge, or credit card numbers, filed with the county

508 recorder.

509 (f) A request for maintenance of a public records

510 exemption in s. 119.071(4) (d)2. made pursuant to s.

511 119.071 (4) (d) 3. must specify the document type, name,

512 identification number, and page number of the official record

513 that contains the exempt information.

514 Section 10. Paragraph (a) of subsection (2) of section

515 194.032, Florida Statutes, is amended to read:

516 194.032 Hearing purposes; timetable.-

517 (2) (a) The clerk of the governing body of the county shall

518 prepare a schedule of appearances before the board based on

519 petitions timely filed with him or her. The clerk shall notify

520 each petitioner of the scheduled time of his or her appearance

521 at least 25 calendar days before the day of the scheduled

522 appearance. The notice must shall indicate whether the petition

523 has been scheduled to be heard at a particular time or during a

524 block of time. If the petition has been scheduled to be heard

525 within a block of time, the beginning and ending of that block

526 of time must shall be indicated on the notice; however, as

527 provided in paragraph (b), a petitioner may not be required to

528 wait for more than a reasonable time, not to exceed 2 hours,

529 after the beginning of the block of time. If the petitioner

530 checked the appropriate box on the petition form to request a

531 copy of the property record card containing relevant information

532 used in computing the current assessment, the property appraiser

Page 19 of32

CODING: Words stricken are deletions; words underlined are additions.
hb0643-00



FLORIDA

HB 643

H 0 USE o F REPRESENTATIVES

2013

533 must provide the copy to the petitioner upon receipt of the

534 petition from the clerk regardless of whether the petitioner

535 initiates evidence exchange elerJc shall provide the eopy of the

536 eard along Hith the notiee. Upon receipt of the notice, the

537 petitioner may reschedule the hearing a single time by

538 submitting to the clerk a written request to reschedule, at

539 least 5 calendar days before the day of the originally scheduled

540 hearing.

541 Section 11. Subsections (5) through (10) of section

542 197.502, Florida Statutes, are amended, and a new subsection (7)

543 is added to that section, to read:

544 197.502 Application for obtaining tax deed by holder of

545 tax sale certificate; fees.-

546 (5) (a) The tax collector may contract with a title company

547 or an abstract company to provide the minimum information

548 required in subsection (4), consistent with rules adopted by the

549 department. If additional information is required, the tax

550 collector must make a written request to the title or abstract

551 company stating the additional requirements. The tax collector

552 may select any title or abstract company, regardless of its

553 location, as long as the fee is reasonable, the minimum

554 information is submitted, and the title or abstract company is

555 authorized to do business in this state. The tax collector may

556 advertise and accept bids for the title or abstract company if

557 he or she considers it appropriate to do so.

558 1. The ownership and encumbrance report must include the

559 letterhead of the person, firm, or company that makes the

560 search, and the signature of the individual who makes the search
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561 or of an officer of the firm. The tax collector is not liable

562 for payment to the firm unless these requirements are met. The

563 report may be submitted to the tax collector in an electronic

564 format.

565 2. The tax collector may not accept or pay for any title

566 search or abstract if financial responsibility is not assumed

567 for the search. However, reasonable restrictions as to the

568 liability or responsibility of the title or abstract company are

569 acceptable. Notwithstanding s. 627.7843(3), the tax collector

570 may contract for higher maximum liability limits.

571 3. In order to establish uniform prices for ownership and

572 encumbrance reports within the county, the tax collector must

573 ensure that the contract for ownership and encumbrance reports

574 include all requests for title searches or abstracts for a given

575 period of time.

576 (b) The fee Any fee paid for an initial fr title search or

577 abstract must be collected at the time of application under

578 subsection (1)7 and the amount of the fee must be added to the

579 opening bid. The certificateholder shall pay for additional

580 requested title searches that were not paid for at the time of

581 application, and this amount shall be added to the opening bid.

582 (c) The clerk shall advertise and administer the sale and

583 receive such fees for the issuance of the deed and sale of the

584 property as provided in s. 28.24.

585 (6) The opening bid:

586 (a) On county-held certificates on nonhomestead property

587 is shall be the sum of the value of all outstanding certificates

588 against the property, plus omitted years' taxes, delinquent
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589 taxes, interest, and all costs and fees paid by the county.

590 (b) On an individual certificate must include, in addition

591 to the amount of money paid to the tax collector by the

592 certificateholder at the time of application, the amount

593 required to redeem the applicant's tax certificate and all other

594 costs and fees paid by the applicant, plus all tax certificates

595 that were sold or delinquent taxes that accrued subsequent to

596 the filing of the tax deed application and omitted taxes, if

597 any.

598 (c) On a county-held or individual certificate must

599 include interest at the rate of 1.5 percent per month for the

600 period running from the month after the date of application for

601 the deed through the month of sale, and costs incurred for the

602 service of notice provided for in s. 197.522(2).

603 ~+et On property assessed on the latest tax roll open

604 for collection under s. 197.322 as homestead property must shall

605 include, in addition to the amount of money required for an

606 opening bid on nonhomestead property, an amount equal to one

607 half of the latest assessed value of the homestead.

608 (7) In advance of the sale, the clerk may collect from the

609 certificateholder all amounts included in the opening bid,

610 including all costs and fees related to the sale and any tax

611 certificates or delinquent taxes accrued subsequent to the tax

612 deed application, but excluding interest and funds to cover the

613 one-half value of the homestead. Documentary stamp taxes and

614 recording fees collected before the sale do not accrue interest

615 as provided in paragraph (6) (c) .

616 lQl++t On county-held certificates for which there are no
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617 bidders at the public sale, the clerk shall enter the land on a

618 list entitled "lands available for taxes" and shall immediately

619 notify the county commission and any all other persons holding

620 certificates against the property that the property is

621 available. During the first 90 days after the property is placed

622 on the list, the county may purchase the land for the opening

623 bid or may waive its rights to purchase the property.

624 Thereafter, any person, the county, or any other governmental

625 unit may purchase the property from the clerk, without further

626 notice or advertising, for the opening bid, except that if the

627 county or other governmental unit is the purchaser for its own

628 use, the board of county commissioners may cancel omitted years'

629 taxes, as provided under s. 197.447. If the county does not

630 elect to purchase the property, the county must notify each

631 legal titleholder of property contiguous to the property

632 available for taxes, as provided in paragraph (4) (h), before

633 expiration of the 90-day period. Interest on the opening bid on

634 county-held certificates continues to accrue through the month

635 of sale that the property is on the list of lands available for

636 taxes, as prescribed in paragraph (6) (c) by o. 197.542. For

637 individual certificates placed on the list of lands available

638 for taxes in accordance with s. 197.542, interest accrues at the

639 interest rate bid for the certificate upon which the tai deed

640 application was made for the period running from the month after

641 the property is placed on the list of lands available for taxes

642 through the month of sale that it is purchased off the list of

643 lands available for taxes. When calculating the opening bid for

644 purchase of property that is on the list of lands available for
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645 taxes, the bid amount must reflect the homestead status of the

646 property on the latest tax roll open for collection under s.

647 197.322. If a property is purchased by the titleholder when the

648 property is on the list of lands available for taxes, the

649 opening bid may not include the amount for one-half value of the

650 homestead specified in paragraph (6) (d), regardless of the

651 homestead status of the property.

652 J2l~ Taxes may not be extended against parcels listed as

653 lands available for taxes, but in each year the taxes that would

654 have been due mU,st shall be treated as omitted years and added

655 to the required opening minimum bid. Unless purchased from the

656 list of lands available for taxes, the land escheats to the

657 county in which it is located, free and clear, 3 Three years

658 after the day the land was offered for public sale, the land

659 shall eseheat to the county in which it is located, free and

660 clear. All tax certificates, accrued taxes, and liens of any

661 nature against the property shall be deemed canceled as a matter

662 of law and of no further legal force and effect, and the clerk

663 shall execute an escheatment'tax deed vesting title in the board

664 of county commissioners of the county in which the land is

665 located.

666 (a) When a property escheats to the county under this

667 subsection, the county is not subject to any liability imposed

668 by chapter 376 or chapter 403 for preexisting soil or

669 groundwater contamination due solely to its ownership. However,

670 this subsection does not affect the rights or liabilities of any

671 past or future owners of the escheated property and does not

672 affect the liability of any governmental entity for the results
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673 of its actions that create or exacerbate a pollution source.

674 (b) The county and the Department of Environmental

675 Protection may enter into a written agreement for the

676 performance, funding, and reimbursement of the investigative and

677 remedial acts necessary for a property that escheats to the

678 county.

679 JlQl+9+ Consolidated applications on more than one tax

680 certificate are allowed, but a separate statement shall be

681 issued pursuant to subsection (4), and a separate tax deed shall

682 be issued pursuant to s. 197.552, for each parcel of property

683 shown on the tax certificate.

684 (10) Any fees collected pursuant to this section shall be

685 refunded to the certificateholder in the event that the ta1t deed

686 sale is canceled for any reason.

687 Section 12. Section 197.542, Florida Statutes, is amended

688 to read:

689 197.542 Sale at public auction.-

690 (1) Real property advertised for sale to the highest

691 bidder as a result of an application filed under s. 197.502

692 shall be sold at public auction by the clerk of the circuit

693 court, or his or her deputy, of the county where the property is

694 located on the date, at the time, and at the location as set

695 forth in the published notice, which must be during the regular

696 hours the clerk's office is open. The opening bid described in

697 s. 197.502(6) must amount required to redeem the tax

698 certificate, plus the amounts paid by the holder to the clerk in

699 charges for costs of sale, redemption of other tax certificates

700 on the same property, and all other costs to .the applicant for
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701 tmf deed, plus interest at the rate of 1.5 percent per month for

702 the period running from the month after the date of application

703 for the deed through the month of sale and costs incurred for

704 the oervice of notice provided for in s. 197.522(2), shall be

705 the bid of the certificateholder for the property. If tax

706 certificates e}fist or if delinquent ta}ws accrued subsequent to

707 the filing of the tax deed application, the amount required to

708 redeem such tmf certificates or pay such delinquent ta}fes must

709 be included in the minimum bid. HQ',;,ever, if the land to be sold

710 is assessed on the latest ta}f roll as homestead property, the

711 bid of the certificateholder must be increased to include an

712 amount equal to one half of the assessed value of the homestead

713 property as required by s. 197.502. If there are no higher bids,

714 the property shall be struck off and sold to the

715 certificateholder, who shall pay to the clerk the documentary

716 stamp tax, recording fees due, and any unpaid amounts included

717 in the opening minimUffi bid, excluding interest, the documentary

718 stamp tmf, and recording fees due. The clerk shall notify the

719 certificateholder of any amounts that must be paid so that the

720 clerk may strike off the property and sell it to the

721 certificateholder. The certificateholder shall remit payment of

722 such amount within 7 business days of the date on the

723 notification. Upon payment, a tax deed shall be issued and

724 recorded by the clerk.

725 (2) The certificateholder has the right to bid as others

726 present may bid, and the property shall be struck off and sold

727 to the highest bidder. The high bidder shall post with the clerk

728 a nonrefundable deposit of 5 percent of the bid or $200,
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729 whichever is greater, at the time of the sale, to be applied to

730 the sale price at the time of full payment. Notice of the

731 deposit requirement must be posted at the auction site, and the

732 clerk may require bidders to show their willingness and ability

733 to post the deposit. If full payment of the final bid and of

734 documentary stamp tax and recording fees is not made by the high

735 bidder within 24 hours, excluding weekends and legal holidays,

736 the clerk shall cancel all bids, readvertise the sale as

737 provided in this section, and pay all costs of the sale from the

738 deposit. Any remaining funds must be applied toward the opening

739 bid. If the property is redeemed before the clerk receives full

740 payment for the issuance of a tax deed, the high bidder must

741 submit to the clerk a written request for a refund of the

742 deposit. Upon receipt of the refund request, the clerk shall

743 refund the cash deposit. The clerk may refuse to recognize the

744 bid of any person who has previously bid and refused, for any

745 reason, to honor such bid.

746 (3) A certificateholder may request in writing that the

747 tax collector cancel his or her tax deed application up to 2

748 business days before the scheduled sale date and, upon receipt,

749 the tax collector shall cancel the application and consider it

750 abandoned. The clerk shall cancel the tax deed sale upon

751 notification from the tax collector.

752 l!l~ If the sale is canceled for any reason, or the high

753 bidder buyer fails to make full payment within the time

754 required, the clerk shall immediately readvertise the sale to be

755 held within 30 days after the date the sale was canceled. Only

756 one advertisement is necessary. If it is not possible to
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757 reschedule the sale within 30 days, the clerk must follow the

758 standard notice provisions specified in s. 197.522. The

759 certificateholder shall promptly pay to the clerk, upon request,

760 additional costs for such rescheduled sale, including any fees

761 for additional title searches. If fees for additional title

762 searches are required, the clerk must remit such fees to the tax

763 collector upon receipt.

764 ~ The amount of the opening bid shall be increased by

765 the cost of advertising, additional clerk's fees as provided for

766 in s. 28.24(21), and interest as provided for in s.

767 197.502(6) (c) subseetion (1). This process must be repeated

768 until the property is sold and the clerk receives full payment

769 from the high bidder or the clerk does not receive any bids

770 other than the bid of the certificateholder. The clerk must

771 receive full payment before the issuance of the tax deed.

772 (b) If there are no higher bids than the opening bid and

773 the certificateholder fails to pay any additional amounts

774 required within 7 business days of notification of the amount

775 due, the sale must be canceled and the property must be

776 readvertised for sale within 30 days as provided in this

777 section. The certificateholder is responsible for payment of any

778 additional costs relating to the resale, as determined by the

779 clerk.

780 (c) If there are no bidders at the subsequent sale and the

781 certificateholder refuses to pay the one-half value of the

782 homestead, the clerk may not advertise the sale again and must

783 place the property on the list of lands available for taxes.

784 (d) If there are no bidders after the subsequent sale and
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785 the certificateholder refuses to pay any amounts due other than

786 the one-half value of the homestead, the clerk may not advertise

787 the sale again, must consider the tax deed application

788 abandoned, and must notify the tax collector to cancel the

789 application.

790 (e) If the certificateholder refuses to pay to the tax

791 collector or clerk any fees or costs required to bring the

792 application to sale or resale, the tax collector must cancel the

793 application and consider it abandoned.

794 (5) (a) (4) (a) A clerk may conduct electronic tax deed sales

795 in lieu of public outcry. The clerk must comply with the

796 procedures provided in this chapter, except that electronic

797 proxy bidding shall be allowed and the clerk may require bidders

798 to advance sufficient funds to pay the deposit required by

799 subsection (2). The clerk shall provide access to the electronic

800 sale by computer terminals open to the public at a designated

801 location. A clerk who conducts such electronic sales may receive

802 electronic deposits and payments related to the sale. Upon

803 acceptance of the winning bid, the portion of an advance deposit

804 from a winning bidder required by subsection (2) is shall, upon

805 acceptance of the winning bid, be subject to the fee specified

806 in under s. 28.24 (10) .

807 (b) This subsection does not restrict or limit the

808 authority of a charter county to conduct electronic tax deed

809 sales. In a charter county where the clerk of the circuit court

810 does not conduct all electronic sales, the charter county shall

811 be permitted to receive electronic deposits and payments related

812 to sales it conducts, as well as to subject the winning bidder
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813 to a fee, consistent with the schedule in s. 28.24(10).

814 (c) The costs of electronic tax deed sales shall be added

815 to the charges for the costs of sale under subseetion (1) and

816 paid by the certificateholder when filing an application for a

817 tax deed.

818 Section 13. Subsection (2) of section 197.582, Florida

819 Statutes, is amended to read:

820 197.582 Disbursement of proceeds of sale.-

821 (2) If the opening bid includes an amount for redemption

822 of tax certificates or payment of delinquent taxes or omitted

823 taxes accrued subsequent to the filing of the tax deed

824 application, that amount must be paid in full to the tax

825 collector before the distribution of any excess. If current

826 taxes are due on the date of sale, the high bidder takes title

827 subject to such current taxes. Excess funds may not be

828 distributed to the tax collector for the payment of current

829 taxes due at the time of the tax deed sale. If the property is

830 purchased for an amount in excess of the opening statutory bid

831 of the eertifieateholder, the excess must be paid over and

832 disbursed by the clerk. If the property purchased is homestead

833 property and the opening statutory bid includes an amount equal

834 to at least one-half of the assessed value of the homestead,

835 that amount must be treated as excess and distributed in the

836 same manner. The clerk shall distribute the excess to the

837 governmental units for the payment of any lien of record held by

838 a governmental unit against the property, ineluding any tmc

839 eertifieates not ineorporated in the tax deed application and

840 omitted taJws, if any. If the excess is not sufficient to pay
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841 all of such liens in full, the excess shall be paid to each

842 governmental unit pro rata. If, after all liens of governmental

843 units are paid in full, there remains a balance of undistributed

844 funds, the balance shall be retained by the clerk for the

845 benefit of persons described in s. 197.522(1) (a), except those

846 persons described in s. 197.502 (4) (h), as their interests may

847 appear. The clerk shall mail notices to such persons notifying

848 them of the funds held for their benefit. Any service charges,

849 at the rate prescribed in s. 28.24(10), and costs of mailing

850 notices shall be paid out of the excess balance held by the

851 clerk. Excess proceeds shall be held and disbursed in the same

852 manner as unclaimed redemption moneys in s. 197.473. If excess

853 proceeds are not sufficient to cover the service charges and

854 mailing costs, the clerk shall receive the total amount of

855 excess proceeds as a service charge.

856 Section 14. Subsections (2) and (6) of section 938.30,

857 Florida Statutes, are amended to read:

858 938.30 Financial obligations in criminal cases;

859 supplementary proceedings.-

860 (2) The court may require a person liable for payment of

861 an obligation to appear and be examined under oath concerning

862 the person's financial ability to pay the obligation. The judge

863 may convert the statutory financial obligation into a court-

864 ordered obligation to perform community service, subject to the

865 provisions of s. 318.18(8), after examining a person under oath

866 and determining the a person's inability to pay. Any person who

867 fails failing to attend a hearing may be arrested on warrant or

868 capias Hhieh may be issued by the clerk upon order of the court.
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869 (6) If judgment has not been previously entered on any

870 court-imposed financial obligation, the court may enter judgment

871 thereon and issue any writ necessary to enforce the judgment in

872 the manner allowed in civil cases. Any judgment issued under

873 this section constitutes a civil lien against the judgment

874 debtor's presently owned or after-acquired property, when

875 recorded pursuant to s. 55.10. Supplementary proceedings

876 undertaken by any governmental entity to satisfy a judgment

877 imposed pursuant to this section may proceed without bond and

878 without the payment of statutory fees associated with judgment

879 enforcement.

880 Section 15. This act shall take effect July 1, 2013.
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1) Civil Justice Subcommittee

2) Judiciary Committee

Cary J L,.- Bond

SUMMARY ANALYSIS

The purpose of personal injury law is to fairly compensate a person injured due to wrongful action of another.
Medical malpractice is a subset of personal injury law, applicable when the person allegedly causing the injury
is a medical professional. This bill makes several changes to medical malpractice law.

Generally, patient records are confidential and may not be disclosed except in very limited circumstances.
Florida courts have interpreted the statutes to provide that a subsequent-treating provider may not be
represented by an attorney hired by his or her insurance company during a deposition unless the provider
reasonably expects to be named as a defendant if the current provider and the defendant provider are insured
by the same insurer, even if the current provider agrees not to discuss confidential patient information. The bill
allows a provider to retain counsel in such a situation.

The current standard of proof in medical malpractice tort actions is proof by a greater weight of the evidence.
The bill requires a plaintiff to prove by clear and convincing evidence that the actions of a provider breached
the prevailing standard of care when the allegation is that a provider failed to order, perform, or administer
supplemental diagnostic tests.

Currently, a provider practicing a similar or the same specialty may testify against a provider as an expert
witness in a medical malpractice case. The bill requires that an expert in practice in the same specialty as the
provider against whom the expert is testifying.

Current law prohibits defense counsel from having an ex parte communication (outside of the view of the
plaintiff and his or her attorney) with the current treating provider. This creates a situation where a plaintiff can
waive confidentiality in order to allow his or her attorney to discuss the case with the physician while denying
defense counsel the same opportunity. The bill allows a prospective defendant or his or her attorney to
interview the claimant's treating health care provider outside of the presence of the claimant or the claimant's
attorney.

Generally, a hospital is not liable for the malpractice of a provider who is operating as an independent
contractor at the facility. In certain circumstances, however, the hospital may be held to be vicariously liable.
The bill limits liability of a hospital unless it expressly directs or exercises actual control over the specific
conduct that caused the injury, a protection currently afforded to insurers, HMOs, and prepaid clinics.

Finally, the bill allows licensed physicians and dentists to contract with the patient to arbitrate any medical
negligence claim prior to treatment. This appears to codify current law.

The bill does not appear to have a fiscal impact on state or local governments.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Medical Malpractice Actions - In General

In general, a person has a common law cause of action against another for personal injury occasioned
by the other's negligence. The purpose of personal injury law is to fairly compensate a person injured
due to wrongful action of another. The term "medical malpractice" refers to personal injury lawsuits
related to negligence committed by medical professionals. Negligence actions in general are governed
by ch. 768, F.S.; medical malpractice actions are also governed by ch. 766, F.S. In any medical
malpractice action, the plaintiff must prove

that the alleged actions of the health care provider represented a breach of the
prevailing professional standard of care for that health care provider. The prevailing
professional standard of care for a given health care provider shall be that level of care,
skill, and treatment which, in light of all relevant surrounding circumstances, is
recognized as acceptable and appropriate by reasonably prudent similar health care
providers. 1

Patient Records

Current law as s. 456.057(8), F.S., provides that information disclosed by a patient to health care
practitioner in the course of treatment is confidential and may not be disclosed to any other person,
except:

• In a medical negligence action when the practitioner is or reasonably expects to be named as a
defendant.

• In an administrative proceeding (namely a disciplinary action) when the practitioner is or
reasonably expects to be named as a defendant.

• When communicating with other health care practitioners and providers involved in the patient's
care.

• If permitted by written authorization from the patient.
• If compelled by subpoena at a deposition, evidentiary hearing, or trial for which proper notice

has been given.

The bill amends s. 456.057(8), F.S., to provide that information may be disclosed pursuant to a new
subparagraph added by this bill regarding ex parte interviews (see below) or upon receipt of a signed
authorization form amended by this bill (see below).

Standard of Proof in Medical Malpractice Cases Relating to Supplemental Diagnostic Tests

There are various standards of proof required of parties to a lawsuit. In general, s. 766.102(1), F.S.,
provides that a claimant in a medical negligence action must prove by "the greater weight of the
evidence" that actions of the health care provider represented a breach of the prevailing professional
standard of care. The term "greater weight of the evidence" means the more persuasive and convincing
force and effect of the entire evidence.2 Some laws require a higher standard of proof known as "clear
and convincing evidence," which means:

1 Section 766.102(1), F.S.
2 Florida Standard Jury Instruction 402.3. See also Castillo v. E.I. Du Pont De Nemours & Co., Inc., 854 SO.2d 1264, 1277
(Fla. 2003).
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[C]lear and convincing evidence requires that the evidence must be found to be credible;
the facts to which the witnesses testify must be distinctly remembered; the testimony
must be precise and explicit and the witnesses must be lacking in confusion as to the
facts in issue. The evidence must be of such weight that it produces in the mind of the
trier of fact a firm belief or conviction, without hesitancy, as to the truth of the allegations
sought to be established.3

As to questions in a medical malpractice case regarding diagnostic testing, there are two applicable
statutes. Section 766.111, F.S., prohibits a health care provider from ordering, procuring, providing, or
administering unnecessary diagnostic tests. Section 766.102(4), F.S., provides that the "failure of a
health care provider to order, perform, or administer supplemental diagnostic tests shall not be
actionable if the health care provider acted in good faith and with due regard for the prevailing
professional standard of care." The current standard of proof applicable to questions regarding
diagnostic testing is the greater weight of the evidence.

The bill amends s. 766.102(4), F.S., to provide that the claimant in a medical negligence case where
the death or injury is alleged to have resulted from a failure of a health care provider to order, perform,
or administer supplemental diagnostic tests must prove that the health care provider breached the
standard·of care by clear and convincing evidence. This bill would have the effect of making such
claims more difficult to prove. Standards of proof in other medical negligence issues would remain
unchanged.

Expert Testimony in Medical Malpractice Cases

The plaintiff in a medical practice action must prove that the alleged actions of the health care provider
represented a breach of the prevailing professional standard of care for that health care provider. The
defendant in most cases will try to prove that there was no breach of the prevailing professional
standard of care. Plaintiffs and defendants alike must employ expert witnesses to testify to the
prevailing standard of care and whether the defendant health care provider breached that standard.

In addition to general laws on eVidence,4 s. 766.102(5), F.S., limits who may be authorized as an expert
witness in a medical malpractice case. If the defendant is a specialist, only a specialist in the.same or a
similar specialty as the provider may testify as an expert. A similar specialty is one that includes the
evaluation, diagnosis, or treatment of the medical condition that is the subject of the claim. An expert
who is in a similar specialty must also have prior experience treating similar patients.5

Section 766.102(14), F.S., authorizes a court to qualify an expert witness "on grounds other than the
qualifications in this section." The effect of this subsection is that the limit in subsection (5) is avoidable.

The bill amends s. 766.102(5), F.S., to limit expert testimony regarding a specialist to only a fellow
specialist. The bill removes the ability to of a specialist who is merely similar to the specialty of the
defendant medical practitioner. The bill also repeals s. 766.102(14), F.S., making the limits on expert
testimony in subsection (5) mandatory.

Interviews with Treating Health Care Providers in Medical Malpractice Cases

Background

Section 766.203(2), F.S., requires a claimant (a prospective medical malpractice plaintiff) to investigate
whether there are any reasonable grounds to believe that a health care provider was negligent in the

3 Inquiry Concerning Davey, 645 SO.2d 398, 404 (Fla. 1994)(quoting S/omowitz v. Walker, 429 SO.2d 797, 800 (Fla. 4th
DCA 1983).
4 See generally ch. 90, F.S.
5 Section 766.102(5), F.S.
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care and treatment of the claimant and whether such injury resulted in injury to the claimant prior to
issuing a presuit notice. The claimant must corroborate reasonable grounds to initiate medical
negligence litigation by sUbmitting an affidavit from a medical expert.6 After completion of presuit
investigation, a claimant must send a presuit notice to each prospective defendant.? The presuit notice
must include a list of all known health care providers seen by the claimant for the injuries complained of
subsequent to the alleged act of negligence, all known health care providers during the 2-year period
prior to the alleged act of negligence who treated or evaluated the claimant, and copies of all of the
medical records relied upon by the expert in signing the affidavit.8 However, the requirement of
providing the list of known health care providers may not serve as grounds for imposing sanctions9 for
failure to provide presuit discovery.1o

Once the presuit notice is provided, no suit may be filed for a period of 90 days. During the 90-day
period, the statute of limitations is tolled and the prospective defendant must conduct an investigation
to determine the liability of the defendant.11 Once the presuit notice is received, the parties must make
discoverable information available without formal discovery.12 Informal discovery includes:

1. Unsworn statements - Any party may require any other party to appear for the taking
of an unsworn statement.

2. Documents or things - Any party may request discovery of documents or things.

3. Physical and mental examinations - A prospective defendant may require an injured
claimant to appear for examination by an appropriate health care provider. Unless
otherwise impractical, a claimant is required to submit to only one examination on behalf
of all potential defendants.

4. Written questions - Any party may request answers to written questions.

5. Unsworn statements - The claimant must execute a medical information release that
allows a prospective defendant to take unsworn statements of the claimant's treating
health care providers. The claimant or claimant's legal representative has the right to
attend the taking of such unsworn statements. 13

Section 766.106(7), F.S., provides that a failure to cooperate during the presuit investigation may be
grounds to strike claims made or defenses raised. Statements, discussions, documents, reports, or
work product generated during the presuit process are not admissible in any civil action and
participants in the presuit process are immune from civil liability arising from participation in the presuit
process.14

At or before the end of the 90 days, the prospective defendant must respond by rejecting the claim,
making a settlement offer, or making an offer to arbitrate in which liability is deemed admitted, at which

6 Section 766.203(2), F.S.
7 Section 766.106(2)(a), F.S.
8 1d.
9 Sanctions can include the striking of pleadings, claims, or defenses, the exclusion of evidence, or, in extreme cases,
dismissal of the case.
10 Section 766.106(2)(a), F.S.
11 Sections 766.106(3) and (4), F.S.
12 Section 766.1 06(6)(a), F.S. The statute also provides that failure to make information available is grounds for dismissal
of claims or defenses.
13 Section 766.106(6), F.S.
14 Section 766.106(5), F.S.
STORAGE NAME: h0827.CJS.DOCX PAGE: 4
DATE: 3/4/2013



point arbitration will be held only on the issue of damages.15 Failure to respond constitutes a rejection
of the c1aim.16 If the defendant rejects the claim, the claimant can file a lawsuit.

Ex Parte Interviews with Physicians by Defense Counsel

In many civil cases, counsel for any party can meet with any potential witness who is willing to speak
without notice to the opposing counsel. In 1984, the Florida Supreme Court ruled that there was no
common law or statutory privilege of confidentiality as to physician-patient communications17 and that
there was no prohibition on defense counsel communicating with a claimant's physicians. In 1988, the
Legislature enacted a statute to create a physician-patient privilege.18 The current version of the statute
provides, in relevant part:

Except as otherwise provided in this section and in s. 440.13(4)(c), [patient medical
records] may not be furnished to, and the medical condition of a patient may not be
discussea with, any person other than the patient or the patient's legal representative or
other health care practitioners and providers involved in the care or treatment of the
patient, except upon written authorization of the patient.19

The statute provides some exceptions to the confidentiality in medical malpractice cases but the Florida
Supreme Court has ruled that defense counsel are barred by the statute from having an ex parte
conference with a claimant's current treating physicians.2o

The Governor's Select Task Force on Healthcare Professional Liability Insurance noted problems
caused by the inability of defense counsel to interview a claimant's treating physicians:

[T]he defendant is frequently in the position of having to investigate the plaintiff's medical
history or current condition in order to discover other possible causes of the plaintiff's
injury that could be used in defending the action. In addition, this information is often
useful in determining the strength of the plaintiff's case, which the defendant could use
to decide whether to settle the claim or proceed to trial. It is often necessary to interview
several of the plaintiff's treating healthcare providers in order to acquire this information.
But, because formal discovery is an expensive and time consuming process, defendants
are often unable to adequately gather this information in preparation of their defense.21

Opponents of allowing defendants access to ex parte interviews with treating physicians argued the
system was not broken. The report continued:

The problem the Legislature corrected was the private, closed-door meetings between
insurance adjusters, defense lawyers, and the person being sued. Typically, the person
being sued would speak with his or her colleagues and say "I need your help here. I'm
getting sued. I need you to help me out on either the causation issue or the liability issue
or the damage issue."

The present system is not broken. Crafting language to go back prior to 1988, to allow
unfettered access, is not appropriate. To allow a situation where a defense lawyer or an

15 Section 766.106(3)(b), F.S.
16 Section 766.106(3)(c), F.S.
17 See Coralluzzo v. Fass, 671 SO.2d 149 (Fla. 1984).
18 Chapter 88-208, L.O.F.
19 Section 456.057(7)(a), F.S.
20 See Acosta v. Richter, 671 SO.2d 149 (Fla. 1996).
21 Report of the Governor's Select Task Force on Healthcare Professional Liability Insurance (2003) at p. 231. The Report
can be accessed at www.doh.stateJl.us/myflorida/DOH-Large-Final%20Book.pdf (last accessed March 2, 2013).
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insurance adjuster and the doctor go to see a patient's treating physician on an informal
basis would further drive a wedge between that physician and the patient.22

In 2003, the Legislature amended s. 706.106, F.S., to require a claimant to execute a medical
information release to allow prospective defendants to take unsworn statements of the claimant's
treating physician on issues relating to the personal injury or wrongful death during the presuit process.
The claimant and counsel are entitled to notice, an opportunity to be heard, and to attend the taking of
the statement. The legislation did not provide for ex parte interviews by defense counsel with a
claimant's treating physicians.23

Effect of the Bill - Interviews

This bill amends s. 766.106(6), F.S., to provide that a prospective defendant or his or her legal
representative may interview the claimant's treating health care providers without the presence of the
claimant or the claimant's legal representative.

Statutory Authorization Form for Release of Protected Health Information

As noted in the section above, a patient seeking to pursue a medical malpractice action must, prior to
filing the medical malpractice lawsuit, give notice to the medical provide~4 and participate in informal
discovery.25 Part of the cooperation in informal discovery is the requirement that the patient execute a
release form authorizing the medical provider to access the patient's medical records held by other
medical providers. The form is found at s. 766.1065(3), F.S.

Where there is an allegation of medical malpractice by a medical provider, it is common to seek
evidence from the patient's other treating providers for a number of reasons, including to learn of the
extent of the injuries and to ensure that the alleged injury did not exist prior to the alleged incident.
These other providers are sometimes nervous when contacted to give records or testimony regarding
the injury, as a common defense of one being sued is to allege that someone else is responsible.

Courts have strictly interpreted the statutes to prohibit an ex parte meeting between a nonparty treating
physician and an outsider to the patient-health care provider relationship. A nonparty treating physician
may not consult an attorney hired by the defendant's insurance prior to a deposition if the doctor does
not reasonably expect to be named as a defendant.26 If the defendant medical provider and the
SUbsequent-treating medical provider are both insured by the same insurance company, the
SUbsequent-treating medical provider may not be represented by an attorney hired by his or her
insurance company, even if there is a verbal agreement to not discuss privileged information.27 The
courts appear to leave open the option of a physician hiring an attorney out-of-pocket as long as
privileged information will not be discussed. However, the inability to discuss privileged information with
an attorney may leave the subsequent-treating medical provider unclear as to whether he or she may
reasonably expect to be named as a defendant. It is possible that if a doctor contacts an attorney in
such a situation, it may be admissible as evidence that the doctor believes that he or she may have
some liability since the doctor cannot contact an attorney about the privileged information unless he or
she reasonably believes he or she may be named as a defendant.

This bill amends the statutory form in s. 766.1065, F.S., to resolve the problem of legal consultation and
in conformity with other changes made by this bill to:

22 1d. at 233 (internal footnotes omitted).
23 Chapter 2003-416, L.O.F.
24 Section 766.106(2), F.S.
25 Section 766.106(6), F.S.
26 Hasan v. Garvar, 2012 WL 6619334 at 6 (Fla. 2012).
27 Id. at 2.
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• Allow treating physicians and their attorneys access to the medical information;
• Add that obtaining legal advice is an authorized use of the medical information; and
• Authorize an attorney to interview a health care prOVider.

Arbitration

Many contracts contain an agreement between the parties to submit to binding arbitration rather than
litigation. The provision of medical care is a contract where the provider provides services and the
patient agrees to pay for such services (or arrange for insurance or other payment). Current law allows
post-injury voluntary binding arbitration in a medical malpractice c1aim.28 Furthermore, there is broad
legal authority to allow parties to agree in writing to submit to arbitration at the time ofan agreement.29

This bill creates section 706.109, F.S.,30 to provide that certain medical providers may enter into a
written agreement with a patient, prior to the provision of medical services, that any future allegation of
medical negligence will be submitted to arbitration. The arbitration agreement may limit the amount of
damages that may be awarded in the arbitration. The medical providers included are:

• Physicians, physician assistants, anesthesiologist assistants, and medical assistants licensed
under ch. 458, F.S.

• Osteopathic physicians, physician assistants, and anesthesiologist assistants licensed under
ch. 459, F.S.

• Dentists and dental hygienists licensed under ch. 466, F.S.
• Health care clinics licensed under part X of ch. 400, F.S.

Because arbitration agreements are enforceable under current law, this section does not appear to
change current law.

Hospital Liability for Independent Contractors

The Florida Supreme Court has described the doctrine of vicarious liability:

The concept of vicarious liability can be described as follows: "A person whose liability is
imputed based on the tortious acts of another is liable for the entire share of comparative
responsibility assigned to the other." Vicarious liability is often justified on the policy
grounds that it ensures that a financially responsible party will cover damages. Thus, the
vicariously liable party is liable for the entire share of the fault assigned to the active
tortfeasor. The vicariously liable party has not breached any duty to the plaintiff; its
liability is based solely on the legal imputation of responsibility for another party's tortious
acts. The vicariously liable party is liable only for the amount of liability apportioned to
the tortfeasor. In sum, the doctrine of vicarious liability takes a party that is free of legal
fault and visits upon that party the negligence of another. 31

Generally, a hospital may not be held liable for the negligence of independent contractor physicians to
whom it grants staff privileges. 32 "Vicarious liability does not therefore necessarily attach to the hospital
for the doctors' acts or omissions."33 One court has explained:

28 Section 766.207, F.S.
29 Section 682.02, F.S.
30 Note that there is no Chapter 706 in the Florida Statutes and that this perhaps should create s. 766.109, F.S.
31 American Home Assurance Company v. National Railroad Passenger Corporation, 908 So. 2d 459,467-468 (Fla.
2005)(internal citations omitted).
32 See Insinga v. LaBella, 543 So. 2d 209 (Fla. 1989).
33 Public Health Trust of Dade County v. Valcin, 507 So. 2d 596, 601 (Fla. 1987).
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While some hospitals employ their own staff of physicians, others enter into contractual
arrangements with legal entities made up of an association of physicians to provide
medical services as independent contractors with the expectation that vicarious liability
will not attach to the hospital for the negligent acts of those physicians. 34

However, a hospital may be held vicariously liable for the acts of independent contractor physicians if
the physicians act with the apparent authority of the hospital.35 Apparent authority exists only if all three
of the following elements are present: (a) a representation by the purported principal; (b) a reliance on
that representation by a third party; and (c) a change in position by the third party in reliance on the
representation. 36

There are numerous cases in Florida appellate courts where courts have struggled over the issue of
whether the hospital should be liable for the negligence of an independent contractor physician. Some
cases involve the apparent authority issue. Others involve the issue of whether the hospital has a
nondelegable duty to provide certain medical services. One court found:

Even where a physician is an independent contractor, however, a hospital that
"undertakes by [express or implied] contract to do for another a given thing" is not
allowed to "escape [its] contractual liability [to the patient] by delegating performance
under a contract to an independent contractor.'J37

One argument in favor of imposing such a duty on hospitals is:

This trend suggests that hospitals should be vicariously liable as a general rule for
activities within the hospital where the patient cannot and does not realistically have the
ability to shop on the open market for another provider. Given modern marketing
approaches in which hospitals aggressively advertise the quality and safety of the
services provided within their hospitals, it is quite arguable that hospitals should have a
nondelegable duty to provide adequate radiology departments, pathology laboratories,
emergency rooms, and other professional services necessary to the ordinary and usual
functioning of the hospital. The patient does not usually have the option to pick among
several independent contractors at the hospital and has little ability to negotiate and
bargain in this market to select a preferred radiology department. The hospital, on the
other hand, has great ability to assure that competent radiologists work within an
independent radiology department and to bargain with those radiologists to provide
adequate malpractice protections for their mutual customers. I suspect that medical
economics would work better if the general rule placed general vicarious liability upon
the hospital for these activities.38

In March 2003, the Florida Supreme Court issued its opinion in Villazon v. Prudential Health Care Plan,
843 So. 2d 842 (Fla. 2003). In Villazon, the court considered whether vicarious liability theories could
make an HMO liable for the negligence of a physician who had a contract with the HMO. The court held
that the HMO Act did not provide a cause of action against the HMO for negligence of the physician but
that a suit could proceed under common law theories of negligence under certain circumstances.39 It
noted that the "existence of an agency relationship is normally one for the trier of fact to decide.',40 The
court explained that the physician's contractual independent contractor status does not alone preclude

34 Roessler v. Novak, 858 So. 2d 1158, 1162 (Fla. 2d DCA 2003).
35 See Stone v. Palms West Hospital, 941 So. 2d 514 (Fla. 4th DCA 2006).
36 See Roessler v. Novak, 858 So. 2d 1158, 1161 (Fla. 2d DCA 2003).
37 Shands Teaching Hospital and Clinic, Inc. v. Juliana, 863 So. 2d 343, 349 f.n. 9 (Fla. 1st DCA 2003). But see Jones v.
Tallahassee Memorial Regional Healthcare, Inc. 923 So. 2d 1245 (Fla. 1st DCA 2006)(refusing to extend the
nondelegable duty doctrine to physicians).
38 Roessler v. Novak, 858 So. 2d 1158, 1164-1165 (Fla. 2d DCA 2003)(Altenbernd, C.J., concurring).
39 Villazon v. Prudential Health Care Plan, Inc., 843 So. 2d 842, 852 (Fla. 2003).
40 Id.at 853.
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a finding of agency and remanded the case for consideration of whether the insurer exercised sufficient
control over the physician's actions such that an agency relationship existed or whether agency could
be established under an apparent agency theory.41

Subsequent to Villazon, the Legislature passed ch. 2003-416, L.O.F., which created s. 768.0981, F.S.
Section 768.0981, F.S., provides:

An entity licensed or certified under chapter 624, chapter 636, or chapter 641 42 shall not
be liable for the medical negligence of a health care provider with whom the licensed or
certified entity has entered into a contract, other than an employee of such licensed or
certified entity, unless the licensed or certified entity expressiy directs or exercises actual
control over the specific conduct that caused injury.

The statute provides that insurers, HMOs, prepaid limited health service organizations, and prepaid
health clinics are not liable for the negligence of health care providers with whom the entity has a
contract unless the entity expressly directed or exercised actual control over the specific conduct that
caused the injury.

Effect of the Bill

The bill amends s. 768.0981, F.S. to provide that a hospital is not liable for the medical negligence of a
health care provider with whom the hospital has entered into a contract, other than an employee of the
hospital, unless the hospital expressly directs or exercises actual control over the specific conduct that
caused injury. This bill would limit the inquiry as to whether the hospital "expressly" directed or
exercised actual control over the conduct that caused the injury.

B. SECTION DIRECTORY:

Section 1 amends s. 456.057, F.S., relating to ownership and control of patient records and report or
copies of records to be furnished.

Section 2 amends s. 766.102, F.S., relating to medical negligence, standards of recovery, and expert
witness.

Section 3 amends s. 766.106, F.S., relating to notice before filing action for medical negligence, presuit
screening period, offers for admission of liability and for arbitration, informal discovery, and review.

Section 4 amends s. 766.1065, F.S., relating to authorization for release of protected health
information.

Section 5 creates s. 706.109, F.S., relating to voluntary binding arbitration and damages.

Section 6 amends s. 768.0981, F.S., relating to limitation on actions against insurers, prepaid limited
health service organizations, health maintenance organizations, or prepaid health clinics.

Section 7 provides an effective date of July 1, 2013.

41 Id. at 855-56.
42 Chapter 624, F.S., prOVides for licensing of health insurers under the Florida Insurance Code. Chapter 636, F.S.,
provides for licensing of prepaid limited health service organizations and discount medical plan organizations. Chapter
641, F.S., provides for licensing of health maintenance organizations and prepaid health clines.
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact -on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

.The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

Changes to Expert Witness Standards in Section 2 of the Bill

There is a balance between enactments of the Legislature and the Florida Supreme Court on
matters relating to evidence. The Legislature has enacted and continues to revise ch. 90, F.S. (the
Evidence Code), and the Florida Supreme Court tends to adopt these changes as rules. The Florida
Supreme Court regularly adopts amendments to the Evidence Code as rules of court when it is
determined that the matter is procedural rather than substantive. If the Florida Supreme Court views
the changes in this bill as an infringement upon the Court's authority over practice and procedure,
however, it may refuse to adopt the changes in the bill as a rule.

Arbitration Provision in Section 5 of the Bill

Arbitration provisions in contracts for goods and services have been challenged as unconstitutional
limit on access to courts. The access to courts provision of the Florida Constitution is contained in
Art. 1, Sec. 21, Fla. Const., and reads, "The courts shall be open to every person for redress of any
injury, and justice shall be administered without sale, denial or delay." Challenges to arbitration
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clauses in a medical malpractice context in Florida appellate courts have thus far been
unsuccessful.43 Furthermore, the United States Supreme Court recently overturned a decision by the
Supreme Court of Appeals of West Virginia that had invalidated an arbitration clause in a nursing
home admission agreement with respect to personal injury and wrongful death claims.44 The United
States Supreme Court held that a state rule that bars arbitration of a particular type of claim is
preempted by the Federal Arbitration Act45 and the Supreme Court of Appeals of West Virginia "was
both incorrect and inconsistent with clear instruction in precedents of this Court.,,46

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for executive branch rulemaking or rulemaking authority. The
bill appears to require court rulemaking.

C. DRAFTING ISSUES OR OTHER COMMENTS:

On line 296, the bill creates s. 706.109, F.S. This chapter of the Florida Statutes does not exist. This
provision appears to belong in ch. 766, F.S.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a

43 See, e.g., St. Mary's Hospital, Inc. v. Phillipe, 769 SO.2d 961 (Fla. 2000) and University of Miami v. Echarte, 618 So.2d
189 (Fla. 1993).
44 Marmet Health Care Center, Inc. v. Clayton Brown, et al., 132 S.Ct. 1201 (2012).
45 9 U.S.C. sec. 1 et seq.
46 Marmet at 1203.
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HB 827 2013

1 A bill to be entitled

2 An act relating to medicine; amending s. 456.057,

3 F.S.; revising provisions relating to disclosure of

4 information provided to health care practitioners by

5 patients; amending s. 766.102, F.S.; providing that a

6 claimant has the burden of proving by clear and

7 convincing evidence that the alleged actions of a

8 health care provider represented a breach of the

9 prevailing professional standard of care in certain

10 actions; eliminating authorization for a specialist in

11 a similar specialty to offer testimony under certain

12 circumstances; deleting language providing that the

13 section did not limit the ability of a trial court to

14 disqualify or qualify an expert witness on grounds

15 other than the qualifications in this section;

16 amending s. 766.106, F.S.; providing that in informal

17 discovery, a prospective defendant or his or her legal

18 representative may interview the claimant's treating

19 health care providers without notice to or the

20 presence of the claimant or the claimant's legal

21 representative; amending s. 766.1065, F.S.; revising a

22 form for release of health care information to

23 expressly permit certain persons to interview

24 specified health care providers without notice to or

25 the presence of the patient or the patient's legal

26 representative; creating s. 706.109, F.S.; permitting

27 certain health care providers and prospective patients

28 to agree to arbitration of medical claims; providing
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29 for law governing such arbitrations; permitting limits

30 to the damages available in such arbitrations;

31 amending s. 768.0981, F.S.; providing that a hospital

32 is not liable for the medical negligence of certain

33 health care providers; providing an effective date.

34

35 Be It Enacted by the Legislature of the State of Florida:

36

37 Section 1. Subsection (8) of section 456.057, Florida

38 Statutes, is amended to read:

39 456.057 Ownership and control of patient records; report

40 or copies of records to be furnished.-

41 (8) Information disclosed to a health care practitioner by

42 a patient in the course of the care and treatment of such

43 patient is confidential and may be disclosed only:

44 (a) To other health care practitioners and providers

45 involved in t~e care or treatment of the patient;

46 (b) Pursuant to s. 766.106(6) (b)5.;

47 (c) As provided for in the Authorization For Release of

48 Protected Health Information filed by a patient pursuant to s.

49 766.1065;

50 (d) If permitted by written authorization from the

51 patient; or

52 (e) If compelled by subpoena at a deposition, evidentiary

53 hearing, or trial for which proper notice has been given Except

54 in a medical negligence action or administrative proceeding ',,'hen

55 a health care practitioner or provider is or reasonably Ofpects

56 to be named as a defendant, information disclosed to a health
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57 care practitioner by a patient in the course of the care and

58 treatment of such patient is confidential and may be disclosed

59 only to other health care practitioners and providers involved

60 in the care or treatment of the patient, or if permitted by

61 ~Jritten authorization from the patient or compelled by subpoena

62 at a deposition, evidentiary hearing, or trial for \Jhich proper

63 notice has been given.

64 Section 2. Subsection (4), paragraph (a) of subsection

65 (5), and subsection (14) of section 766.102, Florida Statutes,

66 are amended to read:

67 766.102 Medical negligence; standards of recovery; expert

68 witness.-

69 (4)~ The Legislature is cognizant of the changing trends

70 and techniques for the delivery of health care in this state and

71 the discretion that is inherent in the diagnosis, care, and

72 treatment of patients by different health care providers. The

73 failure of a health care provider to order, perform, or

74 administer supplemental diagnostic tests shall not be actionable

75 if the health care provider acted in good faith and with due

76 regard for the prevailing professional standard of care.

77 (b) In an action for damages based on death or personal

78 injury which alleges that such death or injury resulted from the

79 failure of a health care provider to order, perform, or

80 administer supplemental diagnostic tests, the claimant has the

81 burden of proving by clear and convincing evidence that the

82 alleged actions of the health care provider represented a breach

83 of the prevailing professional standard of care.

84 (5) A person may not give expert testimony concerning the
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85 prevailing professional standard of care unless the person is a

86 health care provider who holds an active and valid license and

87 conducts a complete review of the pertinent medical records and

88 meets the following criteria:

89 (a) If the health care provider against whom or on whose

90 behalf the testimony is offered is a specialist, the expert

91 witness must:

92 1. Specialize in the same specialty as the health care

93 provider against whom or on whose behalf the testimony is

94 offered; or specialize in a similar specialty that includes the

95 evaluation, diagnosis, or treatment of the medical condition

96 that is the subj ect OF the claim and have prior eHperience

97 treating similar patients; and

98 2. Have devoted professional time during the 3 years

99 immediately preceding the date of the occurrence that is the

100 basis for the action to:

101 a. The active clinical practice of, or consulting with

102 respect to, the same or similar specialty that includes the

103 evaluation, diagnosis, or treatment of the medical condition

104 that is the subj ect of the claim and have prior elfperience

105 treating similar patients;

106 b. Instruction of students in an accredited health

107 professional school or accredited residency or clinical research

108 program in the same or similar specialty; or

109 c. A clinical research program that is affiliated with an

110 accredited health professional school or accredited residency or

111 clinical research program in the same or similar specialty.

112 (14) This section does not limit the power of the trial
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113 court to disqualify or qualify an expert ',;itness on grounds

114 other than the qualifications in this section.

115 Section 3. Paragraph (b) of subsection (6) of section

116 766.106, Florida Statutes, is amended to read:

117 766.106 Notice before filing action for medical

118 negligence; presuit screening period; offers for admission of

119 liability and for arbitration; informal discovery; review.-

120 (6) INFORMAL DISCOVERY.-

121 (b) Informal discovery may be used by a party to obtain

122 unsworn statements, the production of documents or things, and

123 physical and mental examinations, as follows:

124 1. Unsworn statements.-Any party may require other parties

125 to appear for the taking of an unsworn statement. Such

126 statements may be used only for the purpose of presuit screening

127 and are not discoverable or admissible in any civil action for

128 any purpose by any party. A party desiring to take the unsworn

129 statement of any party must give reasonable notice in writing to

130 all parties. The notice must state the time and place for taking

131 the statement and the name and address of the party to be

132 examined. Unless otherwise impractical, the examination of any

133 party must be done at the same time by all other parties. Any

134 party may be represented by counsel at the taking of an unsworn

135 statement. An unsworn statement may be recorded electronically,

136 stenographically, or on videotape. The taking of unsworn

137 statements is subject to the provisions of the Florida Rules of

138 Civil Procedure and may be terminated for abuses.

139 2. Documents or things.-Any party may request discovery of

140 documents or things. The documents or things must be produced,
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141 at the expense of the requesting party, within 20 days after the

142 date of receipt of the request. A party is required to produce

143 discoverable documents or things within that party's possession

144 or control. Medical records shall be produced as provided in s.

145 766.204.

146 3. Physical and mental examinations.-A prospective

147 defendant may require an injured claimant to appear for

148 examination by an appropriate health care provider. The

149 prospective defendant shall give reasonable notice in writing to

150 all parties as to the time and place for examination. Unless

151 otherwise impractical, a claimant is required to submit to only

152 one examination on behalf of all potential defendants. The

153 practicality of a single examination must be determined by the

154 nature of the claimant's condition, as it relates to the

155 liability of each prospective defendant. Such examination report

156 is available to the parties and their attorneys upon payment of

157 the reasonable cost of reproduction and may be used only for the

158 purpose of presuit screening. Otherwise, such examination report

159 is confidential and exempt from the provisions of s. 119.07(1)

160 and s. 24(a), Art. I of the State Constitution.

161 4. Written questions.-Any party may request answers to

162 written questions, the number of which may not exceed 30,

163 including subparts. A response must be made within 20 days after

164 receipt of the questions.

165 5. Ex parte interviews of treating health care providers.-

166 A prospective defendant or his or her legal representative may

167 interview the claimant's treating health care providers without

168 notice to or the presence of the claimant or the claimant's
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169 legal representative.

170 6.'§'" Unsworn statements of treating health care

171 providers.-A prospective defendant or his or her legal

172 representative may also take unsworn statements of the

173 claimant's treating health care providers. The statements must

174 be limited to those areas that are potentially relevant to the

175 claim of personal injury or wrongful death. Subject to the

176 procedural requirements of subparagraph 1., a prospective

177 defendant may take unsworn statements from a claimant's treating

178 physicians. Reasonable notice and opportunity to be heard must

179 be given to the claimant or the claimant's legal representative

180 before taking unsworn statements. The claimant or claimant's

181 legal representative has the right to attend the taking of such

182 unsworn statements.

183 Section 4. Subsection (3) of section 766.1065, Florida

184 Statutes, is amended to read:

185 766.1065 Authorization for release of protected health

186 information.-

187 (3) The authorization required by this section shall be in

188 the following form and shall be construed in accordance with the

189 "Standards for Privacy of Individually Identifiable Health

190 Information" in 45 C.F.R. parts 160 and 164:

191 AUTHORIZATION FOR RELEASE OF

192 PROTECTED HEALTH INFORMATION

193 A. I, ( ... Name of patient or authorized representative ... )

194 [hereinafter "Patient"], authorize that ( ... Name of health

195 care provider to whom the presuit notice is directed ... )

196 and his/her/its insurer (s), self-insurer (s)', ttl'TEi
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197

198

199

200

201

202

203

204

205

206

207

208

209

210

211

212

213

214

215

216

217

218

219

220

221

222

223

224

attorney(s), and the designated treating physicians(s)

listed below and their insurer(s), self-insurer(s), and

attorney(s), may obtain and disclose (within the parameters

set out below) the protected health information described

below for the following specific purposes:

1. Facilitating the investigation and evaluation of the

medical negligence claim described in the accompanying

presuit notice; er

2. Defending against any litigation arising out of the

medical negligence claim made on the basis of the

accompanying presuit notice; or

3. Obtaining legal advice or representation arising out of

the medical negligence claim described in the accompanying

presuit notice.

B. The health information obtained, used, or disclosed

extends to, and includes, the verbal as well as the written

and is described as follows:

1. The health information in the custody of the following

health care providers who have examined, evaluated, or

treated the Patient in connection with injuries complained

of after the alleged act of negligence: (List the name and

current address of all health care providers). This

authorization extends to any additional health care

providers that may in the future evaluate, examine, or

treat the Patient for the injuries complained of.

2. The health information in the custody of the following

health care providers who have examined, evaluated, or

treated the Patient during a period commencing 2 years
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225 before the incident that is the basis of the accompanying

226 presuit notice.

227 (List the name and current address of such health care

228 providers, if applicable.)

229 C. This authorization does not apply to the following list

230 of health care providers possessing health care information

231 about the Patient because the Patient certifies that such

232 health care information is not potentially relevant to the

233 claim of personal injury or wrongful death that is the

234 basis of the accompanying presuit notice.

235 (List the name of each health care provider to whom this

236 authorization does not apply and the inclusive dates of

237 examination, evaluation, or treatment to be withheld from

238 disclosure. If none, specify "none.")

239 D. The persons or class of persons to whom the Patient

240 authorizes such health information to be disclosed or by

241 whom such health information is to be used:

242 1. Any health care provider providing care or treatment

243 for the Patient.

244 2. Any liability insurer or self-insurer providing

245 liability insurance coverage, self-insurance, or defense to

246 any health care provider to whom presuit notice is givenL

247 or to any health care provider listed in B., above,

248 regarding the care and treatment of the Patient.

249 3. Any consulting or testifying expert employed by or on

250 behalf of (name of health care provider to whom presuit

251 notice was given) and his/her/its insurer(s), self-

252 insurer(s), or attorney(s) regarding the matter of the
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253

254

255

256

257

258

259

260

261

262

263

264

265

266

267

268

269

270

271

272

273

274

275

276

277

278

279

280

presuit notice accompanying this authorization.

4. Any attorney (including the attorney's secretarial,

clerical, or paralegal staff) employed by or on behalf of

(name of health care provider to whom presuit notice was

given), or employed by or on behalf of any health care

provider(s) listed in B., above, regarding the matter of

the presuit notice accompanying this authorization or the

care and treatment of the Patient.

5. Any trier of the law or facts relating to any suit

filed seeking damages arising out of the medical care or

treatment of the Patient.

E. This authorization expressly permits the persons or

class of persons listed in 2.-4., above, to interview the

health care providers listed in B., above, without notice

to or the presence of the Patient or the Patient's legal

representative.

F.~ This authorization expires upon resolution of the

claim or at the conclusion of any litigation instituted in

connection with the matter of the presuit notice

accompanying this authorization, whichever occurs first.

G.¥. The Patient understands that, without exception, the

Patient has the right to revoke this authorization in

writing. The Patient further understands that the

consequence of any such revocation is that the presuit

notice under s. 766.106(2), Florida Statutes, is deemed

retroactively void from the date of issuance, and any

tolling effect that the presuit notice may have had on any

applicable statute-of-limitations period is retroactively
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281 rendered void.

282 H.G. The Patient understands that signing this

283 authorization is not a condition for continued treatment,

284 payment, enrollment, or eligibility for health plan

285 benefits.

286 1.#0 The Patient understands that information used or

287 disclosed under this authorization may be subject to

288 additional disclosure by the recipient and may not be

289 protected by federal HIPAA privacy regulations.

290 Signature of Patient/Representative: ....

291 Date: ....

292 Name of Patient/Representative:

293 Description of Representative's Authority:

294 Section 5. Section 706.109, Florida Statutes, is created

295 to read:

296 706.109 Voluntary binding arbitration; damages.-

297 (1) A health care provider licensed pursuant to chapter

298 458, chapter 459, or chapter 466; an entity owned in whole or in

299 part by a health care provider licensed pursuant to chapter 458,

300 chapter 459, or chapter 466; or a health care clinic licensed

301 pursuant to part X of chapter 400 and a patient or prospective

302 patient, may agree in writing to submit to arbitration any claim

303 for medical negligence that may currently exist or that may

304 accrue in the future that would otherwise be brought pursuant to

305 this chapter. Any arbitration agreement entered into under this

306 section is governed by chapter 682.

307 (2) Any arbitration agreement entered into under

308 subsection (1) may contain a provision that limits the available
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309 damages in any arbitration award.

310 Section 6. Section 768.0981, Florida Statutes, is amended

311 to read:

312 768.0981 Limitation on actions against hospitals,

313 insurers, prepaid limited health service organizations, health

314 maintenance organizations, or prepaid health clinics.-An entity

315 licensed or certified under chapter 395, chapter 624, chapter

316 636, or chapter 641 shall not be liable for the medical

317 negligence of a health care provider with whom the licensed or

318 certified entity has entered into a contract, other than an

319 employee of such licensed or certified entity, unless the

320 licensed or certified entity expressly directs or exercises

321 actual control over the specific conduct that caused injury.

322 Section 7. This act shall take effect July 1, 2013.
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SUMMARY ANALYSIS

This bill affects nursing home litigation. Specifically, this bill:

Bond Bond

• I,.imits liability of individual managers consistent with the business judgment rule.

• Provides that the legal remedies provided by the nursing home law are the exclusive legal remedies
that can be brought by a nursing home resident against the nursing home.

• Allows a defendant nursing home to challenge a preliminiary proffer of evidence related to a claim for
punitive damages.

• Provides that punitive damages are generally only assessable against the person who committed the
action (or inaction) that led to the injury.

This bill does not appear to have a fiscal impact on state or local governments.

This bill provides an effective date of July 1, 2013, and applies to all causes of action on or after that date.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME:
DATE:



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background

A nursing home is a facility that provides "24-hour nursing care, personal care, or custodial care for
three or more persons ... who by reason of illness, physical infirmity, or advanced age require
[nursing] services" outside of a hospital.1 Florida nursing homes are regulated under Part II of ch. 400,
F.S.

Section 400.022, F.S., sets forth various legal rights of nursing home residents. Included in those rights
is the right to receive "adequate and appropriate health care and protective and support services."
Section 400.023, F.S., provides that any resident whose rights are violated by a nursing home has a
cause of action against the nursing home.2 Sections 400.023-.0238, F.S., create a comprehensive
framework for litigation and recovery against a nursing home, including provisions for presuit notice,
mediation, availability of records, and punitive damages.

Named Defendants in Nursing Home Cases

Section 400.023, F.S., provides that "any resident whose rights as specified in this part are violated
shall have a cause of action." It does not limit who can be named as a defendant in the lawsuit.

In a 2004 appellate decision, the court ruled that the managing member of a limited liability company
could be held personally liable for damages suffered by a resident in a nursing home.3 There, the
plaintiff alleged that the injuries to the nursing home resident were in part the result of management
decisions.4 The court opinion did not discuss, and appears inconsistent with, a concept of general
business law known as the "business judgment rule." That rule provides that an individual acting in a
management capacity of a business entity is generally not generally liable in tort for injuries that occur
solely as a result of those business decisions.5 The only exception is where the individual acted
recklessly, in bad faith, or in wanton and willful disregard of human rights, safety or property. This 2004
opinion "is arguably an example of personal liability founded on business decisions normally protected
by the 'business judgment rule, I which immunizes directors' business decisions from claims of simple
negligence. ,,6

This bill provides that only the nursing home licensee, a management company employed by the
licensee, or a direct caregiver employee may be sued for a violation of a nursing home resident's rights.

1 See s. 400.021 (7), F.S.
2 The action may be brought by the resident or his or her guardian, by a person or organization acting on behalf of a
resident with the consent of the resident or his or her guardian, or by the personal representative of the estate of a
deceased resident regardless of the cause of death. See s. 400.023(1), F.S.
3 Estate of Canavan v. National Healthcare Corp., 889 So.2d 825 (Fla. 2d DCA 2004).
4 The allegations were that the manager "ignored complaints of inadequate staffing while cutting the operating expenses,
and because the problems [the resident] suffered, pressure sores, infections, poor hygiene, malnutrition and dehydration,
were the direct result of understaffing, the [plaintiff] argues that a reasonable jury could have found that [the manager's]
elevation of profit over patient care was negligent." Id. at 826.
5 See ss. 607.0831 (1) and 608.4228(1), F.S., applicable to corporations and limited liability companies, respectively.
6 Cazin, Personal Liability Exposure for Nursing Home Operators: Canavan's Encroachment on the Business Judgment
Rule, Florida Bar Journal, May 2011, at 46.
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Causes of Action in Nursing Home Cases

Section 400.023, F.S., provides that "any resident whose rights as specified in this part are violated
shall have a cause of action." The statute is cumulative to other types of lawsuits, that is, an aggrieved
resident may sue under the statute and may sue under some other legal theory if appropriate.

In general, a statute creating a remedy is considered cumulative to all other remedies. A remedy
created by statute may only supplant other statutory and common law remedies if the statute
specifically states that it is an exclusive remedy'? Section 400.023, F.S., is not an exclusive remedy
statute.8

This bill amends s. 400.023, F.S., to provide that the provisions of ss. 400.023-.0238, F.S., are the
exclusive remedy against a licensee or management company for a cause of action for recovery of
personal injury or death of a nursing home resident arising out of negligence or a violation of a
resident's statutory rights.

Punitive Damages

Current law provides for recovery of punitive damages by a claimant suing a nursing home under s.
400.023, F.S. Punitive damages "are not compensation for injury. Instead, they are private fines levied
by civil juries to punish reprehensible conduct and to deter its future occurrence."g In general, punitive
damages are limited to 3 times the amount of compensatory damages or $1 million, whichever is
greater.10 If the jury finds that the wrongful conduct was motivated primarily by unreasonable financial
gain and determines that the unreasonably dangerous nature of the conduct, together with the high
likelihood of injury resulting from the conduct, was actually known by the managing agent, director,
officer, or other person responsible for making policy decisions on behalf of the defendant, punitive
damages are limited to 4 times the amount of compensatory damages or $4 million, whichever is
greater.11 If the jury finds that the defendant had a specific intent to harm the claimant and determines
that the defendant's conduct did in fact harm the claimant, there is no cap on punitive damages.12

Evidentiary Requirements to Bring a Punitive Damages Claims

Section 400.0237(1), F.S., requires that a nursing home resident claiming punitive damages must make
a "reasonable showing" of the grounds supporting the claim. A court discussed how a claimant can
make a proffer to assert a punitive damage claim:

[A] 'proffer' according to traditional notions of the term, connotes merely an 'offer' of
evidence and neither the term standing alone nor the statute itself calls for an
adjudication of the underlying veracity of that which is submitted, much less for
countervailing evidentiary submissions. Therefore, a proffer is merely a representation of
what evidence the defendant proposes to present and is not actual evidence. A
reasonable showing by evidence in the record would typically include depositions,
interrogatories, and requests for admissions that have been filed with the court. Hence,
an evidentiary hearing where witnesses testify and evidence is offered and scrutinized
under the pertinent evidentiary rules, as in a trial, is neither contemplated nor mandated

7 St. Angelo v. Healthcare and Retirement Corp. of America, 824 so.2d 997,999 (Fla. 4th DCA 2002).
8 Id. at 1000.
9 Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974).
10 See s. 400.0238(1 )(a), F.S.
11 See s. 400.0238(1 )(b), F.S.
12 See s. 400.0238(1 )(c), F.S.
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by the statute in order to determine whether a reasonable basis has been established to
plead punitive damages.13

Punitive damages claims are often raised after the initial complaint has been filed. Once a claimant has
discovered enough evidence that the claimant believes justifies a punitive damage claim, the claimant
files a motion to amend the complaint to add a punitive damage action. The trial judge considers the
evidence presented and proffered by the claimant to determine whether the claim should proceed.

This bill provides that a claimant may not bring a claim for punitive damages unless there is a showing
of admissible evidence proffered by the parties that provides a reasonable basis for recovery of punitive
damages. This bill requires the trial judge to conduct an evidentiary hearing. The trial judge must find
there is a reasonable basis to believe the claimant will be able to demonstrate, by clear and convincing
evidence, that the recovery of punitive damages is warranted. The effect of these requirements is to
limit the trial judge's consideration to admissible evidence and to give the defendant an opportunity to
rebut the proffer.

Current law provides that the rules of civil procedure are to be liberally construed to allow the claimant
discovery of admissible evidence on the issue of punitive damages. This bill removes that provision
from statute. Discovery in civil cases is governed by the Florida Rules of Civil Procedure. Since the
rules govern discovery, it is not clear what effect, if any, removing this provision from statute would
have on current practice.

Individual Liabilitv for Punitive Dama,aes

Section 400.0237(2), F.S., provides:

A defendant may be held liable for punitive damages only if the trier of fact, based on
clear and convincing evidence, finds that the defendant was personally guilty of
intentional misconduct14 or gross negligence.15

This bill provides that a defendant, including the licensee or management company against whom
punitive damages is sought, may be held liable for punitive damages only if the trier of fact, based on
clear and convincing evidence, finds that "a specific individual or corporate defendant actively and
knowingly participated in intentional misconduct or engaged in conduct that constituted gross
negligence and contributed to the loss, damages, or injury" suffered by the claimant.

Vicarious Liabilitv for Punitive Damages

In general, punitive damages are assessed against the individual wrongdoer. Punitive damages claims
are sometimes, however, pursued under the legal theory of vicarious liability. Under vicarious liability,
an employer is held responsible for the acts of an employee. Section 400.0273(3), F.S., limits such
vicarious claims for punitive damages against the employer (or principal, corporation or other legal
entity) to situations where the employer actively and knowingly participated in such conduct; condoned,
ratified, or consented to such conduct; or where the employer engaged in conduct that constituted
gross negligence and that contributed to the loss, damages, or injury suffered by the claimant.

13 Estate of Despain v. Avante Group, Inc., 900 SO.2d 637, 642 (Fla. 5th DCA 2005)(internal citations omitted). The
Despain court was discussing a prior version of the punitive damages statute relating to nursing home litigation but the
language in that statute is the same in that statute and current law.
14 "Intentional misconduct" is actual knowledge of the wrongfulness of the conduct and the high probability that injury or
damage to the claimant will result and, despite that knowledge, intentionally pursuing a course of conduct that results in
injury or damage. See s. 400.0237(2)(a), F.S.
15 "Gross negligence" is conduct that is reckless or wanting in care such that it constitutes a conscious disregard or
indifference to the life, safety, or rights of persons exposed to such conduct. See s. 400.0237(2)(b), F.S.
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This bill provides that in the case of vicarious liability of an employer, principal, corporation, or other
legal entity, punitive damages may not be imposed for the conduct of an employee or agent unless
punitive damages are warranted against the employee and an officer, director, or manager of the actual
employer, corporation, or legal entity condoned, ratified, or consented to the specific conduct alleged

Severability

This bill provides a severability clause. If a portion of the bill is found to be invalid, the remaining valid
portions of the bill retain full applicability.

Effective Date

This bill takes effect on July 1, 2013, and applies to causes of action arising on or after that date.

B. SECTION DIRECTORY:

Section 1 amends s. 400.023, F.S., relating to civil enforcement of laws regarding nursing homes.

Section 2 amends s. 400.0237, F.S., relating to punitive damages, pleadings, and burden of proof in
lawsuits alleging a breach of rights by a nursing home.

Section 3 creates an unnumbered section of law providing for severability.

Section 4 provides that this bill takes effect on July 1, 2013, and applies to causes of action accruing on
or after that date.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVA,TE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.
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III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

The state constitution provides that the "courts shall be open to ever'; person for redress of any
injury, and justice shall be administered without sale, denial or delay." In Kluger v. While, 281
SO.2d 1 (Fla. 1973),·the Florida Supreme Court held that:

[w]here a right of access to the courts for redress for a particular injury has been
provided ...the Legislature is without power to abolish such a right without proViding a
reasonable alternative to protect the rights of the people of the State to redress for
injuries, unless the Legislature can show an overpowering public necessity for the
abolishment of such right, and no alternative method of meeting such public necessity
can be shown.16

A portion of this bill provides that the remedies of ss. 400.023-.0238, F.S., are exclusive remedies,
thereby foreclosing use of other remedies. The courts may review this limitation under Kluger to
determine whether the statutory remedies are a "reasonable alternative."

However, the Kluger decision was 4-3 and was based only on citation to a position in a legal
encyclopedia that today does not support the broad restriction created in Kluger. Indeed, that
encyclopedia today includes the following statements:

A fundamental right to full legal redress is not guaranteed [by an access to courts
provision in a state constitution].

[T]he right to a remedy is relative and does not prohibit all impairments of the right of
access.

[The right to a remedy], while not guaranteeing all persons full compensation for their
injuries ... is not violated by legislative limitations on the amount of recovery in various
actions. Such provisions do not mandate that a remedy be provided in any specific
form, or that the nature of the proof necessary to the award of a judgment or decree
continue without modification.17

The dissent in Kluger noted the problem with the broad holding, saying:

Obviously, a literal and dogmatic construction of said provision would deny both the
Legislature and the Court the power to impose reasonable and logical limitations on the
constitutional right to use the courts of Florida.18

Kluger implies, by its reference to the adoption of the 1968 Constitution, that something changed in
constitutional analysis between the prior state constitution and the substantial revision in 1968.
However, a leading scholar assisting the committee in drafting that constitution said that the change

16 Kluger v. White, 281 So2d 1, 4 (Fla. 1973).
17 See C.J.S. Constitutional Law, s. 2151
18 Kluger at 6.
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in language creating the current version of the Access to Courts provision was merely "condensed
without change in substance. ,,19 The subcommittee that adopted the change in language did so
without comment.20 The lead analyst for the revision commission said that the clause "probably
creates no new rights of action."21

Scholarly papers have criticized the idea that the courts have the authority to nullify legislative action
under an access to courts theory. For instance, see:

• Hoffman, By the Course of the Law: The Origins of the Open Courts Clause of State
Constitutions, Oregon Law Review, Winter 1995, at 1279 ("Although several contemporary
commentators have argued that this provision should be treated as a 'remedies' clause, there
is no indication that such an interpretation was ever intended by its earliest drafters.").

• Hoffman, Questions Before Answers: The Ongoing Search to Understand the Origins of the
Open Courts Clause, Rutgers Law Journal, Summer 2001, at 1005 ("Had the court examined
the sources of the Maxim, it would have discovered that, whatever its source, the Maxim was
historically applied to effectuate legislative policy, not thwart it.")(emphasis in original).

• Bauman, Remedies Provisions in State Constitutions and the Proper Role of the State
Courts, Wake Forest Law Review, Vol. 26 at 237 ("No serious analysis of either part of the
test was attempted [by the Florida Supreme Court in creating the Kluger test].")("The
substantive use of the remedies provision ignores the language of these statutes and
enshrines the common law beyond legislative modification.").

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a

19 Handbook by Justice Sturgis, in Florida State Archives, Series 726, Box 2, Folder 8.
20 Records of the Committee on Human Rights, meeting of February 11, 1966, at page 4, on file with the Florida State
Archives.
21 The Florida Declaration of Rights and Human Rights Provisions of State Constitutions, prepared by Professor David
Dickson, June 1966, at 12, on file at the Florida Archives.
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2013

1 A bill to be entitled

2 An act relating to nursing home litigation reform;

3 amending s. 400.023, F.S.; specifying conditions under

4 which a nursing home resident has a cause of action

5 against a licensee or management company; amending s.

6 400.0237, F.S.; requiring evidence of the basis for a

7 claim for punitive damages; requiring the trial judge

8 to conduct an evidentiary hearing before a claimant

9 can assert a claim for punitive damages; permitting a

10 licensee or management company to be held liable for

11 punitive damages under certain circumstances;

12 providing criteria for awarding of punitive damages in

13 a case of vicarious liability of certain entities;

14 providing applicability; providing for severability;

15 providing an effective date.

16

17 Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Subsection (1) of section 400.023, Florida

20 Statutes, is amended to read:

21 400.023 Civil enforcement.-

22 (1) Any resident who alleges negligence or a violation of

23 Hhose rights as specified in this part has are violated shall

24 fla¥e a cause of action against the licensee or its management

25 company, as specifically identified in the application for

26 nursing home licensure, and its direct caregiver employees.

27 Sections 400.023-400.0238 provide the exclusive remedy against a

28 licensee or management company for a cause of action for
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29 recovery of damages for the personal injury or death of a

30 nursing home resident arising out of negligence or a violation

31 of residents' rights specified in s. 400.022. The action may be

32 brought by the resident or his or her guardian, by a person or

33 organization acting on behalf of a resident with the consent of

34 the resident or his or her guardian, or by the personal

35 representative of the estate of a deceased resident regardless

36 of the cause of death. If the action alleges a claim for the

37 resident's rights or for negligence that caused the death of the

38 resident, the claimant shall be required to elect either

39 survival damages pursuant to s. 46.021 or wrongful death damages

40 pursuant to s. 768.21. If the action alleges a claim for the

41 resident's rights or for negligence that did not cause the death

42 of the resident, the personal representative of the estate may

43 recover damages for the negligence that caused injury to the

44 resident. The action may be brought in any court of competent

45 jurisdiction to enforce such rights and to recover actual and

46 punitive damages for any violation of the rights of a resident

47 or for negligence. Any resident who prevails in seeking

48 injunctive relief or a claim for an administrative remedy is

49 entitled to recover the costs of the action, and a reasonable

50 attorney's fee assessed against the defendant not to exceed

51 $25,000. Fees shall be awarded solely for the injunctive or

52 administrative relief and not for any claim or action for

53 damages whether such claim or action is brought together with a

54 request for an injunction or administrative relief or as a

55 separate action, except as provided under s. 768.79 or the

56 Florida Rules of Civil Procedure. Sections 400.023-400.0238

Page 2of 5

CODING: Words stricken are deletions; words underlined are additions.
hb0869-00



FLORIDA

HB 869

H 0 USE o F REPRESENTATIVES

2013

57 provide the exclusive remedy for a cause of action for recovery

58 of damages for the personal injury or death of a nursing home

59 resident arising out of negligence or a violation of rights

60 specified in s. 400.022. This section does not preclude theories

61 of recovery not arising out of negligence or s. 400.022 which

62 are available to a resident or to the agency. The provisions of

63 chapter 766 do not apply to any cause of action brought under

64 SST 400.023-400.0238.

65 Section 2. Subsections (1), (2), and (3) of section

66 400.0237, Florida Statutes, are amended to read:

67 400.0237 Punitive damages; pleading; burden of proof.-

68 (1) In any action for damages brought under this part, a

69 fte- claim for punitive damages may not be brought shall be

70 permitted unless there is a reasonable showing of admissible by

71 evidence that has been submitted in the record or proffered by

72 the parties and provides elaimant ,,,'hich ',;'ould provide a

73 reasonable basis for recovery of such damages when the criteria

74 set forth in this section are applied. The claimant may move to

75 amend her or his complaint to assert a claim for punitive

76 damages as allowed by the rules of civil procedure and in

77 accordance with the evidentiary requirements set forth in this

78 section. The trial judge shall conduct an evidentiary hearing

79 and weigh the admissible evidence submitted by all parties to

80 ensure that there is a reasonable basis to believe that the

81 claimant, at trial, will be able to demonstrate by clear and

82 convincing evidence that the recovery of such damages is

83 warranted. The rules of civil procedure shall be liberally

84 construed so as to allo~v the claimant discovery of evidence
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85

86

87

88

89

90

91
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95

96

97

98

99

100

101

102

103

104

105

106

107

108

109

110

111

112

vvhich appears reasonably calculated to lead to admissible

evidence on the issue of punitive damages. No ~ discovery of

financial worth may not shall proceed until after the pleading

on concerning punitive damages is approved by the court

permitted.

(2) A defendant, including the licensee or management

company against whom punitive damages is sought, may be held

liable for punitive damages only if the trier of fact, based on

clear and convincing evidence, finds that a specific individual

or corporate defendant actively and knowingly participated in

intentional misconduct or engaged in conduct that constituted

gross negligence and contributed to the loss, damages, or injury

suffered by the claimant the defendant Has personally guilty of

intentional misconduct or gross negligence. As used in this

section, the term:

(a) "Intentional misconduct" means that the defendant

against whom punitive damages are sought had actual knowledge of

the wrongfulness of the conduct and the high probability that

injury or damage to the claimant would result and, despite that

knowledge, intentionally pursued that course of conduct,

resulting in injury or damage.

(b) "Gross negligence" means that the defendant's conduct

was so reckless or wanting in care that it constituted a

conscious disregard or indifference to the life, safety, or

rights of persons exposed to such conduct.

(3) In the case of vicarious liability of an employer,

principal, corporation, or other legal entity, punitive damages

may not be imposed for the conduct of an employee or agent
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113 unless only if the conduct of a specifically identified ~

114 employee or agent meets the criteria specified in subsection (2)

115 and an officer, director, or manager of the actual employer,

116 corporation, or legal entity condoned, ratified, or consented to

117 the specific conduct as alleged in subsection (2) .+

118 (a) The employer, prineipal, eorporation, or other legal

119 entity aetively and kno'iidngly participated in such conduct;

120 (b) The officers, directors, or managers of the employer,

121 principal, corporation, or other legal entity condoned,

122 ratified, or consented to such conduct; or

123 (c) The employer, principal, corporation, or other legal

124 entity engaged in conduct that constituted gross negligence and

125 that contributed to the loss, damages, or injury suffered by the

126 claimant.

127 Section 3. If any provision of this act or its application

128 to any person or circumstance is held invalid,the invalidity

129 does not affect other provisions or applications of this act

130 which can be given effect without the invalid provision or

131 application, and to this end the provisions of this act are

132 severable.

133 Section 4. This act shall take effect July 1, 2013, and

134 applies to all causes of action that accrue on or after that

135 date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 905 Family Law
SPONSOR(S): Steube
TIED BILLS: None IDEN.lSIM. BILLS: SB 1210

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee

2) Judiciary Committee

SUMMARY ANALYSIS

Ward

The bill amends child support guidelines to add that the court may take into account the parenting plan
recognized by the parties, even if it is not reduced to writing, in awarding child support outside the statutory
schedule.

The bill amends the Florida Evidence Code to allow the court to take judicial notice of court records in
determining family law cases where there is imminent threat of harm, notice is impractical, and a later hearing
is scheduled to challenge the matter.

The bill does not appear to have a fiscal impact on the state or local governments.

The bill provides an effective date of July 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Child Support Guidelines

Current Situation

Child support guidelines allow the court to adjust a statutory award based upon additional factors. 1

Included in those factors which might adjust an award up or down, is the "parenting plan.,,2 Currently,
deviations from the promulgated schedule of child support must be supported by the factors listed in
the statute.

The parenting plan is defined by statute, and must be reduced to a document endorsed by the court.3

The courts do not recognize a course of dealing by the parties as a formal parenting plan when
considering the amount of child support.4

Recently, a number of child support cases have turned upon the lack of a written parenting plan as
defined in the statute. The courts have determined that they may not take into account the amount of
time that the child spends routinely with one parent or the other unless there is a written parenting plan.
Courts have not considered less formal arrangements in deviating from the child support guidelines.5

Effect of Proposed Changes

The bill amends s. 61.30, F.S. to expand the court's ability to recognize a course of dealing by the
parents in awarding child support outside the schedule. The bill includes in the deviation factors of s.
61.30(11 )(a), F.S, "a court ordered timesharing schedule or a timesharing schedule exercised by
agreement of the parties." This will allow the court to take into consideration the actions of the parties,
even if not reduced to writing. The expanded factor which the court may consider appears both places
where the term "parenting plan" appears in s. 61.30, F.S.

Judicial Notice

Current Situation

Judicial notice takes the place of proof, and makes evidence unnecessary.6 The Florida Evidence
Code? addresses matters that may be, or must be noticed by the judge, so that evidence of the fact is
not required. 8

Generally, notice is afforded to both parties before the court will take judicial notice of a fact. 9 The court
must give each party an opportunity to challenge the information offered for judicial notice prior to
taking it into evidence. 1o

1 Section 61.30, F.S.
2 Section 61.30(11)10, F.S.
3 Section 61.046, F.S.
4 See cases cited below.
5 See State Dept. of Revenue v. Kline, 95 SO.3d 440 (Fla. 1st DCA 2012); Department ofRevenue v. Dorkins, 91 So.3d
278 (Fla. 1st DCA 2012); Department of Revenue v. Aluscar, 82 SO.3d 1165 (Fla. 1st DCA 2012).
6 Amos v. Moseley, 77 So. 619 (Fla. 1917).
7 Chapter 90, F.S.
8 Sections 90.201 - 90.207, F.S.
9 Sections 90.203, 90.204, F.S.
10ld.
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In a recent case,11 a judge issued a domestic violence injunction12 based upon testimony she observed
in a separate matter between the parties. The ruling was entered without giving advance notice of the
matter, pursuant to the current terms of the statute. Because the court essentially took judicial notice of
the other hearing in ruling on the injunction, the injunction was reversed.13

Effect of Proposed Changes

The bill amends s. 90.204, F.S., to provide that in a family law case the court may take judicial notice of
"records of any court of this state or of any court of record of the United States or of any state, territory,
or jurisdiction of the United States,"14 when:

• Imminent danger has been alleged.
• It is impractical to give notice.
• A later opportunity is provided to challenge the matter noticed.

The judge must, within 2 business days, file a notice in the pending case of the matter noticed.

The bill will allow the court to take judicial notice without further proof of court records at the
state and national level in determining family law cases. Family law cases are defined by the
Florida Rules of Family Law Procedure.

B. SECTION DIRECTORY:

Section 1 amends s. 61.30, F.S., regarding child support guidelines; retroactive child support.

Section 2 amends s. 90.204, F.S., regarding determination of propriety of judicial notice and nature of
matter noticed.

Section 3 provides an effective date of July 1, 2013.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

11 Cae v. Cae, 39 SO.3d 542 (Fla. 2d DCA 2010).
12 Domestic violence injunctions are governed by s. 741.30, F.S.
13 Cae at 543.
14 Section 90.202(6), F.S.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.

III. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTSI COMMITTEE SUBSTITUTE CHANGES

n/a
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2013

1 A bill to be entitled

2 An act relating to family law; amending s. 61.30,

3 F.S.; providing for consideration of time-sharing

4 schedules as a factor in the adjustment of awards of

5 child support; amending s. 90.204, F.S.; authorizing

6 judges in family law cases to take judicial notice of

7 certain court records without prior notice to the

8 parties when imminent danger to persons or property

9 has been alleged and it is impractical to give prior

10 notice; providing for a deferred opportunity to

11 present evidence; requiring a notice of such judicial

12 notice having been taken to be filed within a

13 specified period; providing that court rules define

14 the term "family law cases"; providing an effective

15 date.

16

17 Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Paragraphs (a) and (b) of subsection (11) of

20 section 61.30, Florida Statutes, are amended to read:

21 61.30 Child support guidelines; retroactive child

22 support.-

23 (11) (a) The court may adjust the total minimum child

24 support award, or either or both parents' share of the total

25 minimum child support award, based upon the following deviation

26 factors:

27 1. Extraordinary medical, psychological, educational, or

28 dental expenses.
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29 2. Independent income of the child, not to include moneys

30 received by a child from supplemental security income.

31 3. The payment of support for a parent which has been

32 regularly paid and for which there is a demonstrated need.

33 4. Seasonal variations in one or both parents' incomes or

34 expenses.

35 5. The age of the child, taking into account the greater

36 needs of older children.

37 6. Special needs, such as costs that may be associated

38 with the disability of a child, that have traditionally been met

39 within the family budget even though fulfilling those needs will

40 cause the support to exceed the presumptive amount established

41 by the guidelines.

42 7. Total available assets of the obligee, obligor, and the

43 child.

44 8. The impact of the Internal Revenue Service Child &

45 Dependent Care Tax Credit, Earned Income Tax Credit, and

46 dependency exemption and waiver of that exemption. The court may

47 order a parent to execute a waiver of the Internal Revenue

48 Service dependency exemption if the paying parent is current in

49 support payments.

50 9. An application of the child support guidelines schedule

51 that requires a person to pay another person more than 55

52 percent of his or her gross income for a child support

53 obligation for current support resulting from a single support

54 order.

55 10. The particular parenting plan, court-ordered

56 timesharing schedule, or particular time-sharing schedule
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57 exercised by agreement of the parties, such as where the child

58 spends a significant amount of time, but less than 20 percent of

59 the overnights, with one parent, thereby reducing the financial

60 expenditures incurred by the other parenti or the refusal of a

61 parent to become involved in the activities of the child.

62 11. Any other adjustment that is needed to achieve an

63 equitable result which may include, but not be limited to, a

64 reasonable and necessary existing expense or debt. Such expense

65 or debt may include, but is not limited to, a reasonable and

66 necessary expense or debt that the parties jointly incurred

67 during the marriage.

68 (b) Whenever a particular parenting plan, court-ordered

69 timesharing schedule, or particular time-sharing schedule

70 exercised by agreement of the parties provides that each child

71 spend a substantial amount of time with each parent, the court

72 shall adjust any award of child support, as follows:

73 1. In accordance with subsections (9) and (10), calculate

74 the amount of support obligation apportioned to each parent

75 without including day care and health insurance costs in the

76 calculation and multiply the amount by 1.5.

77 2. Calculate the percentage of overnight stays the child

78 spends with each parent.

79 3. Multiply each parent's support obligation as calculated

80 in subparagraph 1. by the percentage of the other parent's

81 overnight stays with the child as calculated in subparagraph 2.

82 4. The difference between the amounts calculated in

83 subparagraph 3. shall be the monetary transfer necessary between

84 the parents for the care of the child, subject to an adjustment
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85 for day care and health insurance expenses.

86 5. Pursuant to subsections (7) and (8), calculate the net

87 amounts owed by each parent for the expenses incurred for day

88 care and health insurance coverage for the child.

89 6. Adjust the support obligation owed by each parent

90 pursuant to subparagraph 4. by crediting or debiting the amount

91 calculated in subparagraph 5. This amount represents the child

92 support which must be exchanged between the parents.

93 7. The court may deviate from the child support amount

94 calculated pursuant to subparagraph 6. based upon the deviation

95 factors in paragraph (a), as well as the obligee parent's low

96 income and ability to maintain the basic necessities of the home

97 for the child, the likelihood that either parent will actually

98 exercise the time-sharing schedule set forth in the parenting

99 plan granted by the court, and whether all of the children are

100 exercising the same time-sharing schedule.

101 8. For purposes of adjusting any award of child support

102 under this paragraph, "substantial amount of time" means that a

103 parent exercises time-sharing at least 20 percent of the

104 overnights of the year.

105 Section 2. Subsection (4) is added to section 90.204,

106 Florida Statutes, to read:

107 90.204 Determination of propriety of judicial notice and

108 nature of matter noticed.-

109 (4) In family law cases, the court may take judicial

110 notice of any matter described in s. 90.202(6) when imminent

111 danger to persons or property has been alleged and it is

112 impractical to give prior notice to the parties of the intent to

Page 4 of 5

CODING: Words stricken are deletions; words underlined are additions.
hb0905-00



FLORIDA

HB 905

H 0 USE o F REPRESENTATIVES

2013

113 take judicial notice. Opportunity to present evidence relevant

114 to the propriety of taking judicial notice under subsection (1)

115 may be deferred until after judicial action has been taken. If

116 judicial notice is taken under this subsection, the judge shall,

117 within 2 business days, file a notice in the pending case of the

118 matters judicially noticed. For purposes of this subsection, the

119 term "family law cases" has the same meaning as provided in

120 court rules.

121 Section 3. This act shall take effect July 1, 2013.

122
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