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The Florida House of Representatives 
Regulatory Affairs Committee 

Will Weatherford 
Speaker 

I. Call to Order 

II. Roll Call 

Insurance & Banking Subcommittee 

AGENDA 

Wednesday, January 8, 2014 
404 HOB 

12:30 pm - 2:30 pm 

II I. Consideration of the following bill(s): 
a. HB 271 Workers' Compensation by Cummings 
b. HB 291 Warranty Associations by Santiago 
c. HB 4005 Fireworks by Gaetz 

IV. Consideration of the following proposed committee bill(s): 
a. PCB IBS 14-01 Security for Public Deposits 

V. Adjournment 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 271 Workers' Compensation 
SPONSOR(S): Cummings 
TIED BILLS: IOEN./SIM. BILLS: SB 444 

REFERENCE ACTION ANALYST STAFF DIRECTOR or 

BUDGET/POLICY CHIEF 

1) Insurance & Banking Subcommittee Reilly I( Cooper 

2) Government Operations Appropriations 
Subcommittee 

3) Regulatory Affairs Committee 

SUMMARY ANALYSIS 

Chapter 440, F.S., is Florida's Workers' Compensation Law. If an employer fails to comply with coverage 
requirements, the Department of Financial Services (DFS) is required to issue a stop-work order (SWO) within 72 
hours of determining non-compliance. SWOs require the employer to cease all business operations. Additionally, 
employers are assessed a penalty equal to 1.5 times what the employer would have paid in workers' compensation 
premiums for all periods of non-compliance during the preceding 3-year period or $1 ,000, whichever is greater. 
SWOs remain in effect until the employer secures appropriate coverage and the DFS issues (1) an order releasing 
the SWO (for employers that have paid the assessed penalty) or (2) an order of conditional release (for employers 
that have agreed to pay the penalty in installments pursuant to a payment agreement schedule with the DFS). As a 
condition of release from an SWO, an employer may be required to file periodic reports to show its continued 
compliance with coverage requirements. 

The bill amends provisions related to SWOs and associated penalties as follows: 
• Increases from 5 to 10 business days after receipt of a written request from the DFS the time within which 

an employer must produce requested business records or be subject to an SWO. 
• Authorizes the DFS to issue an order of conditional release from an SWO to an employer that has secured 

appropriate coverage if the employer pays $1 ,000 as a down payment on the assessed penalty and agrees 
to pay the remainder of the penalty in periodic installments pursuant to a payment agreement schedule with 
the DFS or to pay the remaining penalty in full. Provides for immediate reinstatement of the SWO if the 
employer does not pay the penalty in full or enter into a payment agreement within 28 days after service of 
the SWO upon the employer. 

• Repeals employer reporting requirements for a probationary period. 
• Credits the initial payment of premium made by the employer to secure coverage against the assessed 

penalty for employers that have not previously been issued an SWO. Specifies documentation the employer 
must submit to the DFS. Provides for assessment of the $1 ,000 penalty even when the calculated penalty 
after the credit is applied is less than $1 ,000. 

• Reduces the look-back period for failure to comply with coverage requirements from 3 to 2 years and 
increases the penalty multiplier from 1.5 to 2 times the amount of unpaid premiums. 

In most cases, workers' compensation indemnity benefits are payable at 66 2/3 percent of the employee's average 
weekly wage up to the maximum weekly benefit for the year of injury. To address a court decision concerning the 
proper calculation of the compensation rate, the bill allows such benefits to be paid at either 66 2/3 percent or 66.67 
percent of the employee's average weekly wage. 

The bill has an indeterminate fiscal impact. The changes in the penalty calculation formula will likely result in 
increased fines in some cases and decreased fines in other cases. Allowing certain benefits to be paid at either 66 
2/3 or 66.67 percent of the employee's average weekly wage will have a minimal impact on the benefits paid. 

The bill is effective July 1, 2014. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A EFFECT OF PROPOSED CHANGES: 

Background 
Whether an employer is required to have workers' compensation insurance depends upon the 
employer's industry (construction, non-construction, or agricultural) and the number of employees. 
Construction industry employers with 1 or more employees are required to have workers' compensation 
insurance.1 Non-construction industry employers with 4 or more employees are required to have 
workers' compensation insurance. Agricultural employers with more than 5 regular employees and 12 
or more employees at one time for seasonal agricultural labor who work more than 30 days are 
required to have workers' compensation insurance.2 

Failure to Comply with Coverage Requirements3 

If an employer fails to comply with workers' compensation coverage requirements, the Department of 
Financial Services (DFS) must issue a stop-work order (SWO) within 72 hours of determining non
compliance. SWOs, which require the employer to cease all business operations, remain in effect until 
the employer secures appropriate coverage and the DFS issues (1) an order releasing the SWO (for 
employers that have paid the assessed penalty) or (2) an order of conditional release (for employers 
that have agreed to pay the penalty in installments pursuant to a payment agreement schedule with the 
DFS). Additionally, employers are assessed a penalty equal to 1.5 times what the employer would have 
paid in workers' compensation premiums for all periods of non-compliance during the preceding 3-year 
period or $1 ,000, whichever is greater. Thus, for penalty calculation purposes, the employer must 
provide 3 years of payroll records. The DFS informs that employers are often unable to quickly provide 
all records required to calculate the penalty. Until the DFS has calculated the penalty, the SWO 
remains in effect and the employer cannot conduct business. 

SWOs are issued for the following violations: failure to obtain workers' compensation insurance that 
meets the requirements of Chapter 440, F.S.; materially understating or concealing payroll; materially 
misrepresenting or concealing employee duties to avoid paying the proper premium; materially 
misrepresenting or concealing information pertinent to the calculation of an experience modification 
factor; and failure to produce business records within 5 business days after receiving a written request 
for such records from the DFS. For fiscal year 2011-2012, 2,140 SWOs were issued.4 As a condition of 
release from an SWO, the DFS may require an employer to file periodic reports for up to 2 years to 
show the employer's continued compliance with coverage requirements. 

The bill amends provisions relating to SWOs and calculation of the assessed penalty as follows: 
• Increases from 5 to 10 business days after receipt of a written request from the DFS the time within 

which an employer must produce requested business records or be subject to an SWO. 
• Reduces the look-back period for failure to comply with coverage requirements from 3 to 2 years 

and increases the penalty multiplier from 1.5 to 2 times the amount of unpaid premiums. 
• Authorizes the DFS to issue an order of conditional release from an SWO to an employer that has 

secured appropriate coverage if the employer pays $1 ,000 as a down payment on the assessed 
penalty and agrees to pay the remainder of the penalty in periodic installments pursuant to a 
payment agreement schedule with the DFS or to pay the remaining penalty in full. Provides for 
immediate reinstatement of the SWO if the employer does not pay the penalty in full or enter into a 
payment agreement with the DFS within 28 days after service of the SWO upon the employer. 

1 Section 440.02( 17)(b )2, F .S. 
2 Section 440.02(17)(c)2, F.S. 
3 Sees. 440. 107, F.S. 
4 "20 12 Florida Division of Workers' Compensation Results and Accomplishments." Available at: 
http://www.myfloridacfo.com/Division/WC/PublicationsFormsManualsReports/Reports/Default.htm (Last accessed : January 3, 
2014). 
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• Credits the initial payment of the estimated annual workers' compensation policy premium, as 
determined by the carrier, against the penalty for employers that have not previously been issued 
an SWO. Requires employers to provide the DFS with documentation that the employer has 
secured the payment of compensation and proof of payment to the carrier. See the section below 
entitled "Employee Leasing Companies" for documentation required for the credit to be applied 
when the employer has secured the payment of compensation by entering into an employee leasing 
contract with a licensed employee leasing company. Provides for assessment of the $1 ,000 penalty 
against the employer even when the calculated penalty after the credit is applied is less than this 
amount. 

• Repeals reporting requirements for a probationary period to demonstrate an employer's continued 
compliance with coverage requirements. 

Employee Leasing Companies 
In a traditional employee leasing arrangement, an employee leasing company will enter into an 
arrangement with an employer (the client company) under which all or most of its client workforce is 
employed by the leasing company and then leased to the client company. The Board of Employee 
Leasing Companies within the Department of Business and Professional Regulation licenses and 
regulates employee leasing companies under part XI , ch. 468, F.S. The term "employee leasing" is 
defined as " ... an arrangement whereby a leasing company assigns its employees to a client and 
allocates the direction of and control over the leased employees between the leasing company and the 
client."5 The law excludes temporary help arrangements from the definition of employee leasing. 

As mentioned earlier, the bill credits the initial payment of premium paid to secure coverage against the 
penalty amount when the employer has not previously been issued an SWO. For the credit to be 
applied when the employer has secured the payment of compensation by entering into an employee 
leasing contract with a licensed employee leasing company, the bill requires the employer to provide 
the DFS with a written attestation by a representative from the employee leasing company that the 
employer has entered into an employee leasing contract, the dollar amount attributable to the initial 
payment of estimated workers' compensation premium for the employer, and proof of payment to the 
employee leasing company. 

Workers' Compensation Indemnity Benefits 
Workers' compensation indemnity (monetary) benefits are payable to employees who miss at least 8 
days of work due to a covered (compensable) injury. However, the benefits are payable retroactively 
from the first day of disability (to include compensation for the first 7 days missed) to employees who 
miss more than 21 days of work due to a compensable injury.6 In most cases, indemnity benefits are 
payable at 66 2/3 percent of the employee's average weekly wage (AWVV) up to the maximum weekly 
benefit for the year of injury. For example, s. 440.15(1 )(a), F.S., provides for permanent total disability 
benefits to be paid at 66 2/3 percent of the employee's AWW up to the maximum weekly benefit 
established by the workers' compensation law.7 

In Escambia County School District v. Vickery-Orso,8 the employer calculated the compensation rate 
for an employee with a permanent total disability by multiplying the AWW by .66667. This resulted in 
the employer paying more than 66 2/3 percent of the AWW (a weekly benefit of $529.48 rather than 
$529.47, when rounded to cents). The Judge of Compensation Claims (JCC), however, determined 
that the appropriate multiplier was .6667 (AWW x .6667), which resulted in a weekly benefit of $529.50. 
The JCC ordered the employer to pay this benefit amount and awarded associated penalties, interest, 

5 Section 468.520(4), F.S. 
6 Section 440. 12(1 ), F.S. 
7 

The maximum weekly compensation rate for work-related injuries and illnesses occurring on or after January 1, 2014 is $827.00. 
See Informational Bulletin DFS-03-201 3 (December 19, 201 3). Available at: http://www.myfloridacfo .com/divisionlwc/pdf/DFS-03-
201 3.pd f (Last accessed: January 3, 2014). 
8 109 So.3d 1242 (201 3). 
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costs, and fees to the employee. On Appeal , the First District Court of Appeal held that the JCC erred 
in requiring the employer to pay a greater benefit because the employer had not paid less than the 
compensation rate (66 2/3 percent of the AWW) required by statute. 

The bill addresses the Escambia decision by authorizing employers to pay compensation at either 66 
2/3 percent or 66.67 percent of the AWW. The latter calculation produces a slightly higher 
compensation rate for injured employees and removes the need for employers/carriers that have been 
paying benefits at 66.67 percent of the AWW to incur reprogramming costs. 

The bill is effective July 1, 2014. 

B. SECTION DIRECTORY: 

Section 1. Amends s. 440.107, F.S., relating to the authority of the DFS to enforce employer 
compliance with workers' compensation coverage requirements. 
Section 2. Amends s. 440.15, F.S., relating to compensation for disability. 
Section 3. Amends s. 440.16, F.S., relating to compensation for death. 
Section 4. Provides an effective date of July 1, 2014. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The DFS informs that amending the non-compliance penalty will have a negligible impact on the 
Workers' Compensation Administration Trust Fund. 

2. Expenditures: 

None. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

Requiring employers to whom SWOs have been issued to supply 2 years of payroll records (rather than 
3 years) for penalty calculation purposes decreases the regulatory burden on such employers. 
Employers that can more readily provide the required records will have their penalty calculated more 
quickly by the DFS and can take the steps necessary to be released from the SWO and return to work. 

With the decreased look-back period, the amount of some fines assessed may decrease even though 
the multiplier has been increased. In other cases, the increased penalty multiplier will increase the 
penalty, even though the look-back period has been shortened. 

For employers that have not previously been issued an SWO, crediting the initial payment of premium 
made to secure coverage against the assessed penalty will decrease the amount of the penalty to be 
paid by the employer. 

STORAGE NAME: h0271 .1BS.DOCX 
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D. FISCAL COMMENTS: 

The DFS informs that amending the penalty assessed against employers that do not comply with 
workers' compensation coverage requirements will have a negligible impact on the Workers' 
Compensation Administration Trust Fund, and that providing for a 66.67 percent compensation rate 
reflects current carrier claims payment procedures. 

Ill. COMMENTS 

A CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or take 
an action requiring the expenditure of funds; reduce the authority that counties or municipalities have 
to raise revenues in the aggregate; or, reduce the percentage of a state tax shared with counties or 
municipalities. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

None. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 271 2014 

1 A bill to be entitled 

2 An act relating to workers ' compensation; amending s. 

3 440.107, F . S .; revising powers of the Department of 

4 Financia l Services relating to compliance with and 

5 enforcement of workers ' compensation coverage 

6 requirements; revising requirements for the release of 

7 stop-work orders ; revising penalties; amending ss . 

8 440.15 and 440 . 16 , F.S .; revising rate formulas 

9 related to the determination of compensation for 

10 disabi lity and death; providing an effective date. 

11 

12 Be It Enacted by the Legislature of the State of Florida : 

13 

14 Section 1 . Paragraphs (a), (d) , and (e) of subsection (7) 

15 of section 440 . 107 , Florida Statutes , are amended to read: 

16 440 . 107 Department powers to enforce employer compliance 

17 with coverage requirements.-

18 (7) (a) Whenever the department determines that an employer 

19 who is required to secure the payment to his or her employees of 

20 the compensation provided for by this chapter has failed to 

21 secure the payment of workers ' compensation required by this 

22 chapter or to produce the required business records under 

23 subsection (5) within !Q ~ business days after receipt o f the 

24 written request of the department, such failure shall be deemed 

25 an immediate serious danger to public health, safety , or welfare 

26 sufficient to justify service by the department of a stop-work 
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FLORIDA H 0 U S E 0 F REPRESENTA T IVES 

HB 271 2014 

27 order on the employer , requiring the cessation of all bus iness 

28 operations . If the department makes such a determination, the 

29 department shall issue a stop- work order within 72 hours . The 

30 order sha ll take effect when se rved upon the employer or, f or a 

31 particular employer worksite, when served at that worksite . In 

32 addition to serving a stop-work order at a particular worksite 

33 which shall be effective immediately , the department shall 

34 immediately proceed with service upon the employer which shall 

35 be effective upon all employer worksites in the state for which 

36 the employer is not in compliance . A stop-work order may be 

37 served with regard to an empl oyer ' s worksite by posting a copy 

38 of the stop-work order in a conspicuous location at the 

39 worksite . The order shall remain in effect until the depar t ment 

40 issues an order releasi ng the stop-work orde r upon a finding 

41 that the employer has come into compliance with the coverage 

42 requirements of this chapter and has pa id any penalty assessed 

43 under this sect ion. The department may issue an order of 

44 conditional release from a stop- work order to an employer upon a 

45 finding that the employer has complied with the coverage 

46 requirements of this chapter , paid a penalty of $1 , 000 as a down 

47 payment , and fittfr agreed to remit periodic payments of the 

48 remaining penalty amount pursuant to a payment agreement 

49 schedule with the department or pay the remaining penalty amount 

50 in full . If an order of conditional r elease is issued, failure 

51 by the employer to pay the penalty in full or enter into a 

52 payment a greement with the dep artment within 28 days after 
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FLORID A H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 271 2014 

53 service of the stop-work order upon t h e employer , or to meet any 

54 term or condition of such penalty payment agreement~ shall 

55 result in the immediate reinstatement of the stop- work order and 

56 the entire unpaid balance of the penalty shal l become 

57 immediately due . Tfie department may require an employer ~vho is 

58 found to have failed to compl y >lith the coverage requirements of 

59 s . 440.38 to file with the department, as a condition of release 

60 from a stop vverk order, periodic reports for a probationary 

61 period tfiat shall not eMceed 2 years that demonstrate tfie 

62 employer ' s continued comp liance vvith tfiis chapter. Tfie 

63 depa rtment sfiall by ru l e specify tfie reports required and the 

64 time for filing under this subsection . 

65 (d)1. In addition to any penalty , stop-work order, or 

66 i njunction , the department shall asses s against any employer who 

67 has failed to secure the payment of compensation as required by 

68 this chapter a penalty equal to ~ ~ times the amount the 

69 employer would have paid in premium when applying approved 

70 manual rates to the employer ' s payroll during periods for which 

71 it fai led to secure the payment of workers ' c ompensation 

72 required by this chapter within the preceding 2-year 3 year 

73 period o r $1,000, whichever i s greater . For employers who have 

74 not been previously issued a stop-work order , the department 

75 must allow the employer to receive a credit for the initial 

76 payment of the estimated annual workers ' compensation policy 

77 premium, as determined by the carrier, to be applied to the 

78 penalty . Before applying the credit to the penalty , the employer 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 271 2014 

79 must provide the department with documentation refle cting that 

80 the employer has secured the payment of compensation pursuant to 

81 s. 440 . 38 and proof of payment to the carrier . In order for the 

82 department to apply a credit for an employer that has secured 

83 the payment of compensation by entering into an employee leasing 

84 contract with a licensed employee leasing company , the employer 

85 must provide the department with a written attestation by a 

86 representative from the employee leasing company that the 

87 employer has entered into an employee leasing contract , the 

88 dollar amount attributable to the initial payment of the 

89 estimated workers ' compensation premium for the employer , and 

90 proof of payment to the employee leasing company . The $1 , 000 

91 penalty shall be assessed against the employer even if the 

92 calculated penalty after the credit has been applied is less 

93 than $1 , 000 . 

94 2 . Any subsequent violat ion within 5 years after the most 

95 recent violation shall , in addition to the penalties set forth 

96 in this subsection , be deemed a knowing act within the meaning 

97 of s . 440.105 . 

98 (e) When an employer fails to provide business records 

99 sufficient to enable the department to determine the employer' s 

100 payroll for the period requested for the calculation of the 

101 penalty provided in paragraph (d) , for penalty calculation 

102 purposes , the imputed weekly payroll for each employee, 

103 corporate officer , sole proprietor , or partner shall be the 

104 statewide average weekly wage as defined in s. 440 . 12(2) 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 271 2014 

105 multiplied by~-±--.-§. . 

106 Section 2. Paragraph (a) of subsection {1) , paragraph (a) 

107 of subsection (2) , and paragraph (a) of subsection (4) of 

108 section 440 . 15 , Florida Statutes, is amended to read : 

109 440 . 15 Compensation for disability.-Compensation for 

110 disability shall be paid to the employee , subject to the limits 

111 provided ins. 440.12(2), as follows : 

112 {1) PERMANENT TOTAL DISABILITY .-

113 {a) In case of total disability adjudged to be permanent, 

114 66 2/3 or 66.67 percent of the average weekly wages shall be 

115 paid to the employee during the continuance of such total 

116 disability . No compensation shall be payable under this section 

117 if the employee is engaged in , or is physically capable of 

118 engaging in , at least sedentary employment . 

119 {2) TEMPORARY TOTAL DISABILITY .-

120 (a) Subject to subsection (7) , in case of disability total 

121 in character but temporary in quality, 66 2/3 or 66 . 67 percent 

122 of the average weekly wages shall be paid to the employee during 

123 the continuance thereof , not to exceed 104 weeks except as 

124 provided in this subsection , s. 440 . 12(1) , and s . 440 . 14{3) . 

125 Once the employee reaches the maximum number of weeks allowed , 

126 or the employee reaches the date of maximum medical improvement , 

127 whichever occurs earlier , temporary disability benefits shall 

128 cease and the injured worker 's permanent impairment shall be 

129 determined . 

130 (4 ) TEMPORARY PARTIAL DISABILITY. -
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FLORIDA H 0 U S E 0 F REPRE S ENTATIVE S 

HB 271 2014 

131 (a) Subj ect to subsection (7 ) , in case of temporary 

132 partial disability , compensation shall be equal to 80 percent of 

133 the difference between 80 percent of the employee ' s average 

134 weekly wage and the salary , wages , and other remuneration the 

135 employee is able to earn postinjury, as compared weekly ; 

136 however , weekly temporary partial di sability benefi ts ma y not 

137 exceed an amount equal to 66 2/3 or 66 . 67 percent of the 

138 employee's average weekly wage at the time of accident . In order 

139 to simplify the comparison of the preinjury average weekly wage 

140 with the salary , wages , and other remuneration the employee is 

141 able to earn postin jury , the department may by rule provide for 

142 payment of the i nitia l instal l ment of temporary partial 

143 disability benefits to be paid as a part ial week so that payment 

144 for remain ing weeks o f t empora ry partial di sability can coincide 

145 as close ly as possible with the postinjury employer ' s work week . 

146 The amount determined to be the salary , wages , and other 

147 remunera t ion the employe e is able to earn shall in no case be 

148 less t han the sum actually being earned by the employee , 

149 including earnings from sheltered employment . Benefits shall be 

150 payable under this subsection only if overall maximum medical 

151 improvement has not been reached and the medical conditions 

152 resulting from the accident create restrictions on the injured 

153 employee ' s ability to return to work . 

154 Sect ion 3 . Paragraph (b) of subsection (1) and subsection 

155 (3) of section 440 . 16 , Florida Statutes , are amended to read : 

156 440 . 16 Compensation fo r death . 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB271 2014 

157 (1) If death results from the accident within 1 year 

158 thereafter or fo llows continuous disability and results from the 

159 accident within 5 years thereafter , the employer shall pay : 

160 (b) Compensation, in addition to the above, in the 

161 following percentages of the average weekly wages to the 

162 fo llowing persons entitled thereto on account of dependency upon 

163 the deceased , and in the following order of preference, subject 

164 to the limitation provided in subparagraph 2 ., but such 

165 compensation shall be subject to the limits provided in s . 

166 440. 12{ 2) , shall not exceed $150,000, and may be less than , but 

167 shall not exceed, for all dependents or persons entitled to 

168 compensation , 66 2/3 or 66 . 67 percent of the average wage : 

169 1 . To the spouse , if there is no child, 50 percent of the 

170 average weekly wage, such compensat ion to cease upon the 

171 spouse ' s death . 

172 2 . To t he spouse , if there is a child or children , the 

173 compensation payable under subparagraph 1. and , in addi tion, 16 

174 2/3 percent on account of the child or children. However, when 

175 the deceased is survived by a spouse and also a child or 

176 chi ldren, whether such child or children are the product of the 

177 union existing at the time of death or of a fo rmer marriage or 

178 marriages, the judge of compensation claims may provide for the 

179 payment of compensation in such manner as may appear to the 

180 judge of compensation claims just and proper and for the best 

181 interests of the respective parties and , in so doing, may 

182 provide for the entire compensation to be paid exclusively to 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 271 2014 

183 the child or children ; and , in the case of death of such spouse , 

184 33 1/3 percent for each child . However , upon the surviving 

185 spouse ' s remarriage , the spouse shall be entitled to a lump-sum 

186 payment equal t o 26 wee ks of compensation at the ra t e of 50 

187 percent of the average weekly wage as provided ins . 440 . 12(2) , 

188 unless the $150 , 000 limi t provided in this paragraph is 

189 exceeded , in which case the surv iving s pouse s hal l receive a 

190 lump- sum payment equal to the remaining available benefits in 

191 lieu of any further indemnity benefits. In no case shall a 

192 survi ving spouse ' s acceptance of a lump-sum paymen t affect 

193 payment of death benefits to other dependents . 

194 3 . To the child or children , if there is no spouse , 33 1/3 

1 95 percent for each child . 

196 4 . To the parents , 25 percent to each, such compensation 

197 to be paid during the continuance of dependency . 

198 5 . To the brothers, sisters , and grandchildr e n, 15 pe rcent 

199 for each brother , sister, or grandchild . 

200 (3) Where , because of the limitation in paragraph {1) (b) , 

201 a person or class of persons cannot rece i ve the per centage of 

202 compe nsation specified as payable to or on account of such 

203 person or class , there shall be available to such person or 

204 class that proportion of such percentage as , when added to the 

205 tota l percentage payabl e to all persons having priority of 

206 preference , will not exceed a total of said 66 2/3 or 66 . 67 

207 percent , which proportion shal l be paid : 

208 (a) To s uch person ; or 
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209 (b) To such class , s hare and share alike , unless the judge 

210 of compensation claims determines otherwise in accor dance with 

211 the provisions of subsection (4) . 

212 Section 4 . This ac t shall take e ffect July 1 , 2014 . 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL #: HB 291 Warranty Associations 
SPONSOR(S): Santiago 
TIED BILLS: IDEN./SIM. BILLS: SB 496 

REFERENCE ACTION ANALYST STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

1} Insurance & Banking Subcommittee Coope~ Cooper\l1£1 
2) Civil Justice Subcommittee 

3) Regulatory Affairs Committee 

SUMMARY ANALYSIS 

Chapter 634, F.S., governs the regulation of warranty associations, which are motor vehicle service agreement 
companies, home warranty associations and service warranty associations. Motor vehicle service agreements 
provide vehicle owners with protection when the manufacturer's warranty expires. Home warranty associations 
indemnify warranty holders against the cost of repairs or replacement of any structural component or appliance 
in a home. Service warranty contracts for consumer electronics and appliances allow consumers to extend the 
product protection beyond the manufacturer's warranty terms. 

While a warranty is not considered a traditional insurance product, it protects purchasers from future risks and 
associated costs. In Florida, warranty associations are regulated by the Office of Insurance Regulation (OIR). 
The OIR's regulatory authority of warranty associations includes approval of forms, investigation of complaints, 
and monitoring of reserve requirements, among other duties. However, the OIR is not required to approve 
rates for warranties. 

Current law requires every motor vehicle service agreement and home warranty to be mailed or delivered to 
the purchaser within 45 days after the purchase of the agreement. The bill allows both these contracts to be 
transmitted electronically, subject to the warranty holder requesting mail delivery instead. The bill also adds the 
same delivery requirement for service warranties that is contained in current law for motor vehicle service 
agreements and home warranties and allows electronic delivery of service agreements to the warranty holder 
under the same parameters required for electronic delivery of motor vehicle service agreements and home 
warranties. 

The bill also makes changes to the financial requirements service warranty associations must have in order to 
keep their licenses. Current law allows a service warranty association to demonstrate financial responsibility by 
securing contractual liability insurance from an authorized insurer which covers the association's obligations 
under service warranties sold in Florida. In addition, service warranty associations are required to maintain a 
specified writing ratio of gross written premiums to net assets. Currently, an association can avoid this 
minimum writing ratio by securing an insurance policy providing first dollar coverage from an insurer. The bill 
expands the exception to the minimum writing ratio for service warranty associations and for insurers providing 
first dollar coverage to those associations and it repea ls one of the three requirements for those insurers so 
associations purchasing insurance can be exempt from the required writing ratio. 

The bill has no fiscal impact on state or focal government. Regarding the electronic transmission provisions of 
the bill, the fiscal impact on the warranty associations and consumers is indeterminate because it is unknown 
how many associations will opt to email or how many policyholders will agree to participate. 

The bill is effective July 1, 2014. 

This document does not reflect the Intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

Chapter 634, F.S., governs the regulation of warranty associations, which are motor vehicle service 
agreement companies, home warranty associations and service warranty associations. Motor vehicle 
service agreements provide vehicle owners with protection when the manufacturer's warranty expires. 
Home warranty associations indemnify warranty holders against the cost of repairs or replacement of 
any structural component or appliance in a home. Service warranty contracts for consumer electronics 
and appliances allow consumers to extend the product protection beyond the manufacturer's warranty 
terms. 

While a warranty is not considered a traditional insurance product, it protects purchasers from future 
risks and associated costs. In Florida, warranty associations are regulated by the OIR. The OIR's 
regulatory authority of warranty associations includes approval of forms, investigation of complaints, 
and monitoring of reserve requirements , among other duties. However, the OIR is not required to 
approve rates for warranties. 

Electronic Delivery of Service Agreements and Warranties 

Section 634.121 (6), F.S., requires every motor vehicle service agreement to be mailed or delivered to 
the purchaser within 45 days after the purchase of the agreement. Section 634.312(2), F.S., requires 
every home warranty to be mailed or delivered to the purchaser within 45 days after the purchase of 
the warranty. The delivery required by current law is typically hand delivery and not electronic delivery. 

The bill allows motor vehicle service agreement companies to deliver motor vehicle service agreements 
by electronic transmission. Similarly, the bill allows electronic transmission of home warranties by 
insurers or home warranty associations. The bill further specifies electronic transmission of a motor 
vehicle service agreement constitutes deliver of the agreement to the purchaser and specifies the same 
for electronic transmission of home warranties. If a motor vehicle service agreement is transmitted to 
the purchaser electronically, then the transmission must include a notice to the purchaser indicating the 
purchaser has a right to receive the agreement by mail instead of electronic transmission. If the 
purchaser notifies the company that he or she does not agree to electronic transmission of the motor 
vehicle service agreement. a paper copy of the agreement must be provided to the purchaser. The bill 
contains the same provisions relating to notice and provision of a paper copy of the warranty for home 
warranties. 

The bill adds a delivery requirement for service warranties. Unlike motor vehicle service agreements 
and home warranties, current law does not require service warranties to be delivered to the purchaser. 
The bill adds the same delivery requirement for service warranties that is contained in current law for 
motor vehicle service agreements and home warranties and allows electronic delivery of service 
agreements to the warranty holder under the same parameters required for electronic delivery of motor 
vehicle service agreements and home warranties. Thus, under the bill, the parameters for electronic 
delivery of motor vehicle service agreements, home warranties, and service warranties are consistent 
and the same. 
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Applicability of Federal and State Law Relating to Electronic Transactions 

The Federal Electronic Signatures in Global and National Commerce Act (E-SIGN) applies to electronic 
transactions involving interstate commerce.1 E-SIGN provides contracts formed using electronic 
signatures on electronic records will not be denied legal effect only because they are electronic. 
However, E-SIGN requires consumer disclosure and consent to electronic records in certain instances 
before electronic records will be given legal effect. Under E-SIGN, if a statute requires information to be 
provided or made available to a consumer in writing, the use of an electronic record to provide or make 
the information available to the consumer will satisfy the statute's requirement of writing if the consumer 
affirmatively consents to use of an electronic record. The consumer must also be provided with a 
statement notifying the consumer of the right to have the electronic information made available in a 
paper format and of the right to withdraw consent to electronic records, among other notifications. 

E-SIGN allows state law to preempt the E-SIGN law in certain circumstances. State law addressing 
electronic transmission can preempt E-SIGN if the state law is an enactment of the Uniform Electronic 
Transactions Act (UETA) as adopted by the National Conference of Commissioners on Uniform State 
Laws. Alternatively, a state law that is not an enactment of UETA but is not inconsistent with E-SIGN 
and does not give greater legal status or effect to a specific form of technology or signature can 
preempt E-SIGN.2 Florida adopted the substantive provisions of UETA in 2000 and has not 
substantively changed the provisions since they were adopted.3 Thus, the Florida adoption of UETA 
should preempt E-SIGN. Section 668.50, F.S., Florida's Uniform Electronic Transaction Act (FUETA), 
is Florida's adoption of UETA. FUETA applies to electronic records and electronic signatures relating 
to a transaction and has limited exceptions. 4 

Although UETA and E-SIGN overlap in some areas, they differ on some consumer protection issues. 
E-SIGN focuses on regulating the manner of consent to deal electronically, while UETA focuses on how 
the parties are to comply with state consumer protections laws.5 By adopting the official version of 
UETA, states can modify, limit, or supersede some E-SIGN provisions, including its consumer 
protection issues, which includes E-SIGN's requirement of consumer disclosure and affirmative consent 
for electronic records. 6 

FUETA should apply to the electronic transmission of motor vehicle service agreements, home 
warranties, and service warranties allowed under the bill. One provision of FUETA provides if parties 
have agreed to conduct a transaction by electronic means and a provision of law requires a person to 
deliver information in writing to another person, that delivery requirement is satisfied if the information is 
delivered in an electronic record capable of retention by the recipient. 7 Furthermore, whether parties 
have agreed to conduct a transaction by electronic means is determined from the context and 
surrounding circumstances, including the parties' conduct.8 

1 Section I 0 I, Electronic Signatures in Global and National Commerce Act, Pub. L. no. I 06-229, 114 Stat 464 (2000). Many of the provisions of E
SIGN took effective October I, 2000. 
2 15 usc 7002. 
~ http://www.uniforrnlaws.org/Act.aspx?tit lc=Eiectronic Transactions Act (last viewed March 15, 2013), htm://www.ncsl.org/issues
research/telecorn/uniforrn-electronic-transactions-acts.aspx (last viewed March 17, 20 13), and Final Staff Analysis for CS/CS/SB 1334 prepared by 
the House of Representatives Committee on Uti lities & Communications, available at 
http://archive.flscnate.gov/session/index.cfin?BI Mode=ViewBilllnfo&Mode=Bills&EiementiD=JumpToBox&SubMenu=I&Year=2000&billnum= 
1334 (last viewed March 17. 20 13) indicating on page I 0 that .. the bill is identical to the act recommended by the ational Commissioners for 
Unifonn State Laws except for provisions that were added to confonn to Florida law and provisions added to subsection (II) requiring a first time 
notary to complete certain training requirements:· Although Florida's adoption ofthe UETA has been amended five times since adoption in 2000, 
none of the amendments were substantive. 
4 s. 668.50(3), F.S. 
5 Fry, Patricia Bumfield, A Preliminary Analysis of Federal and State Electronic Commerce Laws, available at 
htm://uniforrnlaws.org!Narrative.aspx?titlc=UET A %20and%20Preemption%20Article (last viewed January 3, 20 14). 
6 http://www.ncsl.org/issues-research/telecom/uniform-electronic-transactions-acts.aspx (last viewed January 3, 20 14). 
7 s. 668.50(8)(a), F.S. 
8 s. 668.50(5)(b), F.S. 
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Emailing a service agreement or warranty to the agreement or warranty holder could fall under this 
provision of FUETA, in part, because in order to email the agreement or warranty, the agreement or 
warranty holder must provide an email address to the insurer or warranty association which could be 
construed to mean the parties have agreed to conduct a transaction by electronic means. If this is the 
case, then current law requiring delivery of a motor vehicle service agreement or home warranty by 
mail or other delivery may be satisfied by emailing the agreement or warranty. The consent of the 
agreement or warranty holder to receive the agreement or warranty by email would not be required in 
this case because under FUET A, consent is not required when the parties agree to conduct a 
transaction electronically. Additionally, the bill requires the insurer or warranty association to notify the 
agreement or warranty holder when the agreement or warranty is emailed that the holder can elect to 
receive the agreement or warranty by mail in lieu of email. Once this notice is given, an agreement or 
warranty holder's action to not elect to receive the agreement or warranty by mail may be construed to 
mean the parties have agreed to conduct a transaction by electronic means and thus, under FUETA, 
consent is not required for electronic delivery of the agreement or warranty to the holder. 

Although service warranties do not have a delivery requirement in current law, one is provided in the 
bill. Thus, providing service warranties electronically without consent of the warranty holder could be 
possible under FUETA using the same analysis that applies to motor vehicle service agreements and 
home warranties. 

In addition, another provision of FUETA provides if a Florida law other than FUETA requires a record to 
be sent or transmitted by a certain method, the record must be sent or transmitted by the method 
provided in the other law.9 This provision may allow a motor vehicle service agreement or home 
warranty to be emailed to the agreement or warranty holder if the current law requiring delivery of the 
agreement or warranty to the holder is amended to allow electronic delivery, as the bill proposes, 
because the amended law allowing electronic delivery of the agreement or warranty may control over 
FUET A. This same analysis could apply to service warranties under the bill because the bill requires 
delivery of these warranties and allows for electronic delivery of them. 

Financial Requirements for Service Warranty Assocaitons 

The bill changes one of the financial requirements service warranty associations must have in order to 
keep its license. Current Florida law allows a service warranty association to demonstrate financial 
responsibility by securing contractual liability insurance from an authorized insurer which covers the 
service warranty association's obligations under service warranties sold in Florida. There are two kinds 
of insurance policies that are permitted: (1) an insurance policy that pays only when the service 
warranty association fails to pay its obligations under the service warranties; and (2) a policy that pays 
claims under the association's service warranties from the first dollar. In addition, Florida law requires 
service warranty associations to maintain a writing ratio of gross written premiums to net assets of 
seven-to-one, meaning for every one dollar of net assets held by the association, the association can 
write seven dollars of premium. Under current Florida law a service warranty association can avoid this 
minimum writing ratio by securing an insurance policy providing first dollar coverage from an insurer 
that maintains a minimum capital surplus of $100 million, maintains an "A" or higher rating, and is not 
affiliated with the service warranty association it insures.10 

The bill expands the exception to the minimum writing ratio for service warranty associations. Under 
the bill, associations utilizing an insurance policy that pays only when the service warranty association 
fails to pay its obligations can avoid the writing ratio as long as the insurer issuing the policy to the 
association maintains a minimum capital surplus of $200 million and an "A" or higher rating. The 
surplus requirement for insurers issuing both kinds of insurance policies for service warranty 
associations helps ensure there should be more than adequate capital in the insurance companies to 
honor all obligations of the insured association under service warranties sold in Florida. 

9 s. 668.50(8)(b), F.S. 
10 The rating is from A.M. Best Company. However, an equivalent rating by another national rating service acceptable to the OIR is also al lowed by 
statute. 
STORAGE NAME: h0291.1BS.DOCX PAGE: 4 
DATE: 1/5/2014 



For insurers providing first dollar coverage to service warranty associations, the bill repeals one of the 
three requirements for these insurers so the service warranty association purchasing insurance from 
the insurer can be exempt from the writing ratio required by law. The requirement that the insurer 
providing the first dollar coverage not be affiliated with the service warranty association it insures is 
repealed. These insurers must still maintain a minimum surplus of $100 million and maintain an "A" or 
higher rating. 

B. SECTION DIRECTORY: 

Sect ion 1. Amends s. 634.121, F.S., relating to forms, required procedures, and provisions for motor 
vehicle service agreement companies. 

Section 2. Amends s. 634.312, F.S., relating to forms, required provisions, and procedures for home 
warranty associations. 

Section 3. Amends s.634.406, F.S., relating to financial requirements for service warranty associations. 

Section 4. Amends s. 634.414, F.S., relating to forms and required provisions for service warranty 
associations. 

Section 5. Provides an effective date of July 1, 2014. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

Warranty associations emailing service warranties will save costs associated with printing and mailing 
the warranties to warranty holders. The exact amount of savings cannot be calculated as it is unknown 
how many warranty associations will opt to deliver their warranties by email and how many warranty 
purchasers will choose to obtain their warranty by email rather than by mail. However, any savings 
realized by warranty associations should be passed through to the warranty purchasers. 

If warranty associations incur computer reprogramming costs connected with emailing warranties or 
service agreements, any increased costs may be passed through to the warranty purchasers. 
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D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or take 
an action requiring the expenditure of funds; reduce the authority that counties or municipalities have 
to raise revenues in the aggregate; or reduce the percentage of a state tax shared with counties or 
municipalities. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

None provided in the bill. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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FLORIDA H 0 U S E 0 F REPRESENTA T IVES 

HB 291 2014 

1 A bill to be entitled 

2 An act relating to warranty associations ; amending ss. 

3 634 . 121 and 634.312 , F.S.; authorizing electronic 

4 transmi ssion of service agreement s and horne 

5 warranties; providing requirements for electronic 

6 transmission ; providing notice requirements; amending 

7 s. 634.406, F . S . ; revising criteria authorizing 

8 premiums of certa in service warranty associations to 

9 exceed their specified net assets limitations ; 

10 revising requirements relating to contractual 

11 liability policies that insure warranty associations ; 

12 amending s . 634 . 414 , F . S .; providing requirements for 

13 the delivery of service warranty contract s ; providing 

14 notice requirements ; providing an effective date . 

15 

16 Be It Enacted by the Legislature of the Sta te of Florida : 

17 

18 Section 1 . Subsection ( 6) of section 634 .121, Florida 

19 Statutes, is amended to read: 

20 634 .121 Forms, required procedures , provisions . -

21 (6) Each service agreement , which includes a copy of the 

22 application form, must be mailed~ er delivered~ 

23 electronically transmitted to the agreement holder within 45 

24 days after the date of purchase . Electronic transmission of a 

25 service agreement constitutes delivery to the agreement holder . 

26 The electronic transmiss ion must notify the agreement holder of 
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HB 291 

27 his or her right to receive the service agreement via United 

28 States mail rather than electronic transmission . If the 

2014 

29 agreement holder communicates to the service agreement company 

30 elect ronically or in writing that he or she does not agree to 

31 receipt by electronic transmission , a paper copy of the service 

32 agreement shall be provided to the agreement holder. 

33 Section 2 . Subsection (2) of section 634.312, Florida 

34 Statutes , is amended to read : 

35 634 . 312 Forms ; required provisions and procedures . -

36 (2) Subject to the insurer ' s or home warranty 

37 association ' s requirement as to payment of premium, every home 

38 warranty must SAall be mailedL er delivered, or electronically 

39 transmitted to the warranty holder within not later tAan 45 days 

40 after the effectuation of coverage , and the application is part 

41 of the warranty contract document . Electronic transmission of a 

42 home warranty constitutes delivery to the warranty holder. The 

43 electronic transmission must notify the warranty holder of his 

44 or her right to receive the home warranty via United States mail 

45 rather than electronic transmission . If the warranty holder 

46 communicates to the home warranty association electronically or 

47 in writing that he or she does not agree to receipt by 

48 electronic transmission , a paper copy of the home warranty shall 

49 be provided to the warranty holder . 

50 Section 3 . Subsections (6) and (7) of section 634 . 406 , 

51 Florida Statutes, are amended to read : 

52 634 . 406 Financial requirements.-
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53 ( 6) An association that · .. ·hieh holds a license under this 

54 part aRd vvhieh does Rot hold aRy other lieeRse uRder this 

55 chapter may allow its premiums for service warranties writte n 

56 under this p art to e xc eed the ratio to net asse ts limitat ions of 

57 this section if the association meets all of the following : 

58 (a) Maintains net assets of at least $750,000 . 

59 (b) Uses Utilizes a contractual liability insurance policy 

60 approved by the office that : 

61 1 . vvhieh Reimburses the service warranty association for 

62 100 percent of its claims liability and is issued by an insurer 

63 that maintains a policyholder surplus of at least $100 million ; 

64 or 

65 2 . Complies with subsection (3) and is issued by an 

66 insurer that maintains a policyholder surplus of at least $200 

67 million . 

68 (c) The insurer issuing the contractual liability 

69 insurance policy : 

70 1. MaiRtaiRs a policyholder surplus of at least ~100 

71 millioR . 

72 1.-&:- Is rated "A" or higher by A. M. Best Company or an 

73 equivalent rating by another national rating service acceptable 

74 to the office . 

75 

76 

3 . Is iR RO •wy affiliated · .. ·ith the Harranty assoeiatioR . 

2 .4. In conjunction with the warranty association ' s filing 

77 of the quarterly and annua l reports , provides , on a form 

78 prescribed by the commission, a statement certifying the gross 
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79 written premiums in force reported by t he warranty association 

80 and a statement that all of the warranty association ' s gross 

81 written premium in force is covered under the contractual 

82 liability policy, regardless of whether or not it has been 

83 reported . 

2014 

84 (7) A contractual liability policy must insure 100 percent 

85 of an association's claims eHposure under all of the 

8 6 association ' s service ·.varranty cont racts , Hherever ·,;ritten, 

87 unless all of the follo·,fing are satisfied : 

88 (a) The contractual liabili ty policy contains a clause 

89 that specifically names the service Harranty contract holders as 

90 sole beneficiaries of the contractual liability policy and 

91 claims are paid directly to the person making a claim under the 

92 contract ; 

93 (b) The contractual liability policy meets all other 

94 requirements of this part, including subsection (3) of this 

95 section, Hhich are not inconsistent 'n'ith this subsection; 

96 (c) The association has been in eHistencc for at least 5 

97 years or the association is a r,;holly o·.med subsieHary of a 

98 corporation that has been in e>tistence and has been licensed as 

99 a service Harranty association in the state for at least 5 

100 years , and : 

101 1. Is listed and traded on a recognized stock eHchange1 is 

102 listed in NASDAQ (National Association of Security Dealers 

103 Automated Quotation system) and publicly traded in the over the 

104 counter securities market, is required to file either of Form 
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105 10 K, Form 100, or Form 20 G with the United States Securities 

106 and EHehange Gommissiont or has American Depositar y Receipts 

107 liste d on a reeogni:ced steele e>cehange and publicly traded or is 

108 the vrholly ovmed subsidiary of a corporation that i s listed and 

109 traded on a reeogni:ced stock eHchangeJ is list eei in ~mSDAQ 

110 (Nat i onal As sociation o f Security Dealers Automated Quotation 

111 system) and publicly traded in the over t he counter securities 

112 market1 is requi r ed to file Form 10 K, Form 100 , or Form 20 G 

113 vd th the United States Securities and E><change Gemmission ; or 

11 4 has Affierican Depository Receipts listed on a reeegnized steele 

115 exchange and is publicly traded ' 

116 2 . Haintains outstanding debt obligations , if a n y , rated 

117 in the top four rating categories by a recognized rating 

118 servi ce ; 

119 3 . Has and maintains at all times a minimum net Harth of 

120 not less than $10 million as evidenced b y audited fi nancial 

121 statements prepared hy an independent cer tified public 

122 accountant in accordance Hith generally accepted accounting 

123 principles and submitted to the office annually! and 

124 4 . Is authorized to do business in this state; and 

125 (d) The insurer issuing the contractual liability policy : 

126 1. Haintains and has maintained for the preceding 5 years , 

127 policyholder surplus of at least $100 million and is ra ted "A" 

128 or higher by .'\.H . Best Company or has an equivalent r ating by 

1 2 9 another rating company acceptable to the office 1 

130 2. Holds a certificate of authority to do husiness in this 
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131 state and is approved to write this type of coverage! and 

132 3 . Acknowledges to the office quarterly that it insures 

133 all of the association's claims eHposure under contracts 

134 delivered in this state. 

135 

136 If all the preceding conditions are satisfied, then the scope of 

137 coverage under a contractual liability policy shall not be 

138 required to eJweed an association's claims CJtposure under 

139 service •wrranty cont racts delivered in this state. 

140 Section 4. Subsection (4) is added to section 634 . 414, 

141 Florida Statutes , to read: 

142 634 . 414 Forms ; required provisions .-

143 (4) Each service warranty contract must be mai led , 

144 delivered , or electronically transmitted to the warranty holder 

145 within 45 days after the date of purchase . Electronic 

146 transmission of a service warranty contract constitutes delivery 

147 to the warranty holder . The electronic transmission must notify 

148 the warranty holder of his or her right to receive the contract 

149 via United States mai l rather than electronic transmission. If 

150 the warranty holder communicates to the service warranty company 

151 electronically or in writing that he or she does not agree to 

152 rece ipt by electronic transmission, a paper copy of the contract 

153 shal l be provided to the warranty holder . 

154 Section 5. This act shall take effect July 1 , 2014 . 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL #: HB 4005 Fireworks 
SPONSOR(S): Gaetz and others 
TIED BILLS: IDEN./SIM. BILLS: SB 314 

REFERENCE ACTION ANALYST STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

1) Insurance & Banking Subcommittee Emmanuel G~ Cooper 

2) Government Operations Appropriations 
Subcommittee 

3) Regulatory Affairs Committee 

SUMMARY ANALYSIS 

In Florida, the sale and use of fireworks is governed by the provisions of Chapter 791 , F.S. Current law 
restricts the sale of fireworks to those that the State Fire Marshal has approved as "sparklers" or those 
considered "novelties and trick noisemakers". Generally, anything that explodes or launches into the air is 
illegal. An exception exists for agricultural uses. Florida residents only need to sign a waiver for the exception 
to have it apply. According to the State Fire Marshal, there is no mechanism in place to check if the consumer 
is truthfully filling out the waiver. Commercial use of fireworks is also allowed under certain circumstances. 

House Bill 4005 eliminates certain sections of Chapter 791, F.S. , to allow the sale of all fireworks not otherwise 
prohibited by federal law. Federal law prohibits the sale of the "most dangerous" fireworks, creating a national 
firework baseline that states governments may raise but may not lower. 

Specifically, the bill: 

• Eliminates provisions limiting or restricting the sale of fireworks in Florida, 
• Eliminates the statutory authority provided to the State Fire Marshal to register sparkler 

manufactures, retailers, distributers, and wholesalers, 
• Eliminates the state requirement for public firework displays to have bonds, 
• Eliminates the state law which prohibits the tampering of fireworks, and 
• Eliminates the role of the State Fire Marshal in testing and approving of fireworks. 

This bill will likely increase the sales of fireworks in Florida, resulting in an indeterminable increase in tax 
revenue. The bill also eliminates the registering requirements for retailers, which will result in a loss of 
registration fee revenue. In the last fiscal year, registration fees of $233,370 were deposited into the Insurance 
Regulatory Trust Fund. 

The bill takes effect upon becoming a law. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

Sparklers and Fireworks 

Florida regulates the sale and use of fireworks pursuant to Chapter 791, F.S. Currently, Florida allows 
residents to purchase three categories of fireworks without a license: "novelties and trick noisemakers", 
sparklers, and fireworks for agricultural use. All other fireworks are prohibited without a professional 
license. 

"Novelties and trick noisemakers" are specifically defined and legal in Florida. 1 These include New 
Year's poppers, trick snakes, and other smaller products that do not contain true explosives. 

Sparklers are allowed in the state of Florida. As specifically defined in the statute, sparklers do not 
contain explosive compounds, do not detonate or explode, must be handheld or ground based, cannot 
self-propel throu~h the air, and contain no more than 100 grams of the chemical compound which 
produces sparks. 

Current law requires that any person interested in selling sparklers must submit samples of their 
product to the State Fire Marshal for approval.3 To accomplish this, the statute gives the State Fire 
Marshal three duties.4 First, the State Fire Marshal is required to adopt rules describing the testing, 
approval, and listing procedures. Second, the law requires that the Florida Administrative Register 
publish the names of the approved sparklers, and only those approved by the Division of the State Fire 
Marshal of the Department of Financial Services may be sold in the state. Lastly, any remaining 
samples must be disposed of after testing. 

According to the State Fire Marshal, most companies are familiar with the current statutory scheme and 
only submit sparklers that are perceived to have a high chance of being approved.5 The State Fire 
Marshal conducts these tests at the Fire and Arson Laboratory. Over the past three years, 
164 sparklers were submitted, 30 of which were denied. The pass rate is just over 80%. The Division 
conducted testing of 80 new sparkler products this past year.6 Once a product is approved, the 
sparkler may be sold in Florida. 

The current law also makes the altering and selling of a sparkler, as well as the fraudulent 
representation of a product as a sparkler, a first-degree misdemeanor.7 

Agricultural Exemption 

Currently, any resident may purchase otherwise illegal fireworks if they are to be used for agricultural 
purposes. This exception, supported by both farmers and the Department of Agriculture and Consumer 

1 Section 791.01(4)(c), F.S. 
2 Section 791 .01(9), F.S. 
3 Section 791 .013(1 ), F.S. 
4 Section 791.013(2), F.S. 
5 Information obtained from the State Fire Marshal and Department of Financial Services, 10/20/2013. On file with the 
Insurance & Banking Subcommittee staff. 
6 Email exchange with the State Fire Marshal, 10/18/2013. On fi le with the Insurance & Banking Subcommittee staff. 
7 Section 791.013(1), F.S. 
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Services, allows farms and hatcheries to disperse birds and other predators from their crops. A portion 
of the justification for this exception is to prevent the use of firearms to protect crops.8 

Florida residents only need to sign a waiver for the exception to apply. According to the State Fire 
Marshal, there is no mechanism in place to check if the consumer is truthfully filling out the waiver. The 
Department of Agriculture does not have a role in the purchasing or selling of fireworks for that 
purported use.9 

Without any significant enforcement mechanism, individuals are able to purchase otherwise illegal 
fireworks by claiming the exemption. A case out of the Third District Court of Appeals has held that it is 
not the responsibility of the retailer to check the veracity of this waiver.10 In practice, this means that 
many retailers have on file a pre-printed waiver that costumers can sign before purchasing these 
products. 

Retailer Registration Requirements 

Current law requires that individuals or corporations seeking to sell fireworks in Florida must register 
with the State Fire Marshal.11 According to the State Fire Marshal, the Division registered 3,963 
seasonal retailers , 493 retail locations, 24 wholesalers, and 3 distributors of sparkler products in 2013. 
The registration includes contact information, phone numbers, and corporate officer information. 
Currently, companies must also pay an annual registration fee not to exceed $1000, or a seasonal fee 
not to exceed $200.12 The fees are set by the State Fire Marshal and must be deposited into the 
Insurance Regulatory Trust Fund. In the last fiscal year, registration fees through this program totaled 
$233,370.13 

Public Firework Displays 

Section 791.02, F.S., provides the default regimen for public firework displays. The current law makes 
it "unlawful for any person, firm, copartnership, or corporation to offer for sale, expose for sale, sell at 
retail , or use or explode any firework" unless as part of a permitted display. This is one of several 
provisions that give local governments the ability to regulate fireworks through ordinances. 

Currently, state law demands that firework displays must be operated by a "competent operator to be 
approved by the chiefs of police and the fire departments of the municipality". 14 Applications for this 
approval must be received 15 days before the event. 

Florida law also sets the minimum bonded amount of $500 for firework displays. 15 Depending on the 
show length, it is not unusual for local governments to have bonds significantly higher than $500. The 
bond is intended to cover all potential personal or property damages caused by the permitted public 
display of fireworks. 

Effect of the Bill 

Sparklers and Fireworks 

8 Information obtained from the Department of Agriculture and Consumer Services (DACS), 12/20/2013. On file with the 
Insurance & Banking Subcommittee staff. 
9 Information obtained from DACS, 12/20/2013. On file with the Insurance & Banking Subcommittee staff. 
10 See State v. Miketa, 824 So. 2d 970 (Fla. 3d DCA 2002), which rejected adding any due diligence requirement on 
firework retailers to determine the applicability of the agricultural exception. 
11 Section 791.015, F .S. 
12 Section 791 .015(3)(a), F.S. 
13 Bill Analysis of the Department of Financial Services, Re: House Bill 4005. On file with the Insurance & Banking 
Subcommittee staff. 
14 Section 791.02(1 ), F .S. 
15 Section 791 .03, F.S. 
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As proposed, HB 4005 eliminates the definition of "sparklers" and "fireworks" from the law, making all 
fireworks legal in Florida unless otherwise prohibited by federal law. The bill also deregulates the sale 
of fireworks by removing any licensing or authorizing requirements for retailers of fireworks. 

Federal law has created several classifications for fireworks and set a baseline for national fireworks 
law. Under the bill, any product that would be legal under federal law would become legal in the state 
of Florida. This would include projectiles, roman candles, mortars, and smaller firecrackers. 

As written, the bill does not have any guidance on firework purchases in Florida. Thus, there would be 
no mechanism to approve or deny the selling or use of any fireworks other than the federal baseline. 

The bill also eliminates the need for fireworks manufacturers to seek the State Fire Marshal's approval. 
Since the sparklers tests would be no longer required, some savings should accrue at the Laboratory. 
Additionally, the bill eliminates the penalty for selling untested sparkler products. While this deleted 
portion only refers to sparkler tampering, there would be no law that speaks to the broader issue of 
tampering with the newly legal fireworks. Additionally, there would be no mechanism for prosecuting the 
altering of fireworks before sale. 

Retailer Registration Requirements 

The bill eliminates the current requirement that firework retailers or distributors must be licensed or 
registered in the state. Consequently, the only mechanism to determine who is selling fireworks in the 
state is removed. 

The bill also repeals the statutory definitions of "distributer", "manufacturer", "retailer", "seasonal 
retailer" , and "wholesaler".16 For conformance, HB 4005 also removes the requirement that retailers 
have to keep a copy of their registration on site. With no registration, this provision would be 
unnecessary. 

Public Fireworks Displays 

HB 4005 also repeals the current bonding requirement for firework displays.17 With the bonding 
requirement removed, there would be no mechanism to require bonds for public displays on state 
property. Municipalities and local governments would still be able to set any specific requirements not 
in conflict with state law. 

The State Fire Marshal believes that the repeal of this section "would delete the requirement and 
authority that public displays of fireworks must have the inspection and approval by the board of county 
commissioners, the chiefs of police, and fire departments to assure that the displays are not a hazard to 
property or the public."18 However, s. 791.012, F.S., remains untouched. This statute still allows local 
governments to set up any ordinances, laws, or rules for the display of fireworks within their 
boundaries. Specifically, it provides that local governments "may provide for more stringent 
regulations" for firework displays. 

The bill also removes the statutory minimums for public displays of fireworks. Since the requirement for 
bonded displays is eliminated by the removal of s. 791.02, F.S., a statutory minimum is unnecessary. 

Remaining Enforcement Provisions 

16 Section 791.05, F.S. 
17 Section 791.02(1}, F.S. 
18 State Fire Marshal Bill Analysis, Re: House Bill 4005,12/18/2013. On file with the Insurance & Banking Subcommittee 
staff. 

STORAGE NAME: h4005.1BS.DOCX PAGE: 4 
DATE: 1/5/2014 



Section 791 .05, F.S., allows sheriffs to seize any stocks of fireworks held in violation of this fireworks 
act, including private citizens that have purchased fireworks across the state line. With no such 
fireworks in violation of this act, it would appear that this provision would no longer be applicable since 
there would be no fireworks in violation of this act. It is unclear whether this provision would still be 
needed given the deregulation. 

B. SECTION DIRECTORY: 

Section 1: Repeals s. 791 .013, 791 .015, 791 .02, and 791 .03, F.S. Respectively, these sections 
require the approval of sparklers by the State Fire Marshal, require retailers to register through the 
State Fire Marshal to sell fireworks, prohibit the sale of any non-sparkler firework , and require bonds for 
public displays of fireworks. 

Section 2: Deletes s. 791 .01(1 ), 791 .01 (5), 791 .01(6), 791.01 (7), and 791 .01 (9), F.S., which are the 
statutory definitions for "distributer'' , "manufacturer", "retailer'', "seasonal retailer" , and "wholesaler". 

Section 3: Amends s. 791.012, F.S., relating to minimum fireworks safety for conformance. 

Section 4: Deletes portions of s 791.04, F.S., relating to sale of fireworks, for conformance. 

Section 5: Provides an effective date on becoming a law 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

Sales Revenues: With new products being offered to the consumers, the state should expect an 
increase in sales tax revenue. The fireworks industry group American Pyrotechnics Association 
estimates that Americans spent $649 million on fireworks in 2011 .19 While there are no official 
estimates of the impact on the state's tax base, the existence of fireworks businesses catering to 
Floridians at the border show that at least some potential tax revenue is being lost. The ultimate tax 
impact is indeterminable at this time. 

Loss of Registration Fees: The removal of registration fees will cost the state some revenue. Last 
year, the total revenue through these licensing fees was $233,370. This money is deposited in 
Insurance Regulatory Trust Fund. 

2. Expenditures: 

This bill does not appear to have any impact on state expenditures. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

This bill does not appear to have any impact on local revenue. 

19 U.S. Fireworks Industry Revenue Figures Breakdown by Industry Segment 1998- 2012 American 
Pyrotechnics Association, (12/29/2013} http://www.americanpyro.com/assets/docs/FactsandFigures/fireworks%20revenue 
%20by%20industry%20segment%201998-12.pdf. 
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2. Expenditures: 

Local Action Required for Requiring Bonds for Firework Displays: With the statutory minimums 
removed, any bonds for firework displays would have to be made at the local level through a local 
rule , ordinance, or law. There may be a cost associated with passing new regulations to maintain 
the old community standards for public safety in firework displays. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

1. Consumers: For some Florid ians, the current law may seem restrictive when compared to 
neighboring Alabama, which has some of the broadest firework laws in the nation. In the 
Panhandle, it is not uncommon to hear reports of fireworks retailers on the Alabama-Florida border 
catering to out of state shoppers. Consumers will now be able to legally use any firework not 
otherwise prohibited by federal law. 

2. Age Restrictions: Sparklers may be purchased at any age under existing state law. Without any 
changes to the bill , it is the opinion of the State Fire Marshal that minors would be able to purchase 
fireworks in Florida. 

3. Health and Safety Concerns: Firework-related injuries should be expected to rise under the 
proposed regime. To the extent that the deregulation of fireworks as contained in this bill increases 
greater use of products previously prohibited, firework related injuries may increase. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or take 
an action requiring the expenditure of funds; reduce the authority that counties or municipalities have 
to raise revenues in the aggregate; or reduce the percentage of a state tax shared with counties or 
municipalities. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

None. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

As mentioned in this analysis, Alabama allows the sale of substantially more fireworks than most 
states. Alabama State Code has two features that are not found in HB 4005: a minimum age 
requirement for the purchase of fireworks and a specific determination of approved fireworks. 

Alabama Code has set the minimum age to buy sparklers and trick toys at 12 and the minimum age to 
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buy all other fireworks at 16. A child may purchase any fireworks if accompanied by an adult.20 

Alabama relies on the federal definitions of le~al fireworks. The U.S. Department of Transportation has 
three broad classes of fireworks: A, B, and C. 1 Under federal law, only licensed professionals may use 
Class A or Class B fireworks. Alabama State Code expressly allows the sale of all Class C fireworks, as 
determined by the U.S. Department of Transportation.22 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

20 Section 8-17-222, Alabama Code. 
21 Generally speaking, Class A fireworks are high explosives such as dynamite, black powder, and blasting caps. Class B 
fireworks are display level fireworks, which are used at most public displays. Class C fireworks are the lesser fireworks, 
which would include bottle rockets, roman candles, flares, and smaller reloadable aerial shells. Recently, the federal 
government has created more specific federal classifications that are used by industry professionals. 
22 Section 8-17-218, Alabama Code. 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 4005 2014 

1 A bill to be entitled 

2 An act relating to fireworks ; repealing ss . 791 . 013 

3 and 791 . 015 , F . S., relating to the testing and 

4 approval of sparklers and the registration of 

5 manufacturers , d ist ributors , wholesa lers, and 

6 retai lers of spa r klers ; repealing s . 791 . 02 , F . S ., 

7 relat ing to the sa le and use of fireworks ; repea ling 

8 s . 791 . 03, F . S ., relating to the bond of licensees ; 

9 amending ss . 791.01 , 791.012 , and 791.04 , F.S.; 

10 conforming provisions to changes made by the act; 

11 providing an effective date. 

12 

13 Be It Enacted by the Legislature of the State of Florida : 

14 

15 Section 1. Sections 791.013 , 791.015 , 791.02 , and 791.03 , 

16 Florida Statutes , are repealed . 

17 Section 2 . Section 791 . 01 , Florida Statutes , is amended to 

18 read : 

19 791 . 01 Defini tions . -As used in this chapter , the term: 

20 (1) " Distributor " means any pe rson engaged in the business 

21 of selling sparklers to a vJholesaler . 

22 (1)-R+ " Division " means t he Division of the State Fire 

23 Marshal of the Department of Financial Services . 

24 ill-f-3+ "Explosive compound " means any chemi cal compound , 

25 mixture , or device the primary or common purpose of which i s to 

26 function by the substantially instantaneous release of gas and 

27 heat . 

2 8 ill +4+ (a) " Fi reworks " means and includes any combustible 
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FLOR I DA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 4005 

29 or explosive composition or substance or combination of 

30 substances or , except as hereinafter provided , any article 

31 prepared for the purpose of producing a visible or audible 

32 effect by combustion , explosion , deflagration , or detonation . 

33 The term includes blank cartridges and toy cannons in which 

34 explosives are used , t he type of balloons which require f i r e 

2014 

35 underneath to propel them, firecrackers, torpedoes , skyroc kets , 

36 roman candles , dago bombs , and any fireworks containing any 

37 explosives or flammable compound or any tablets or o ther device 

38 containing any explosive subs tance . 

39 (b) " Fireworks" does not include sparklers approved by the 

40 divisioA pursuaAt to s . 791 . 013; toy pistols , toy canes , toy 

41 guns , or other devices in which paper caps containing twenty-

42 five hundredths grains or less of explosive compound a re used , 

43 providing they are so constructed that the hand cannot come in 

44 contact with the cap when in place for the explosion ; and toy 

45 pistol paper caps which contain less than twenty hundredths 

46 grains of explosive mixture , t he sale and use of which shall be 

47 permitted at all times. 

48 (c) " Fireworks " also does not include the following 

49 novelties and trick noi semakers : 

50 1 . A snake or glow worm, which is a pressed pellet of not 

51 more than 10 grams of pyrotechnic composition that produces a 

52 large , snakeli ke ash which expands in length as the pellet burns 

53 and that does not contain mercuric thiocyanate . 

54 2 . A smoke device , which is a tube or sphere containing 

55 not more than 10 grams of pyrotechnic composition that , upon 

56 burning , produces white or colored smoke as the primary effect. 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 4005 

57 3 . A trick noisemaker , which is a device that produces a 

58 small report intended to surprise the user and which includes : 

59 a . A party popper , which is a small plastic or paper 

60 device containing not more than 16 milligrams of explosive 

61 composition that is fr i ction sensitive , which is ignited by 

2014 

62 pul ling a string prot r ud ing from the devi ce , and which expels a 

63 paper streamer and produces a small repor t . 

64 b . A booby trap , which is a small tube with a string 

65 protruding from both ends containing not more than 16 milligrams 

66 of explosive compound , which is ignited by pulling the ends of 

67 the string , and which produces a small report. 

68 c . A snapper , which is a small , paper- wrapped device 

69 containing not more than four milligrams of explosive 

70 composition coated on small bits of sand , and which , when 

71 dropped , explodes, producing a small report . A snapper may not 

72 contain more than 250 milligrams of total sand and explosive 

73 composition . 

74 d . A trick match , which is a kitchen or book match which 

75 is coated with not more t han 16 milligrams of explosive or 

76 pyrotechnic composition and which , upon ignition, produces a 

77 small report or shower of sparks . 

78 e . A cigarette load , which is a small wooden peg that has 

79 been coated with not more than 16 milligrams of explosive 

80 composition and which produces , upon ignition of a cigarette 

81 contai ning one of the pegs , a small report. 

82 f . An auto burglar alarm, which is a tube which contains 

83 not more than 10 grams of pyrotechnic composition that produces 

84 a loud whistle or smoke when ignited and which is ignited by use 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 4005 

85 of a squib . A small quantity of explosive , not exceeding 50 

86 milligrams , may also be used to produce a small report . 

87 

2014 

88 The sal e and use of i tems listed in this paragraph are permitted 

89 at all times . 

90 (5) "Hanufaeture r" means any person engaged in the 

91 manufacture or construction of sparklers in this state . 

92 (6) " Retaile r" means any person Hho, at a fi Hed place of 

93 business, is engaged in selling sparkle rs to consumers at 

94 retail . 

95 (7) " Seasonal reta i ler " means any person engaged in the 

96 business of selling sparklers at retail in this state from June 

97 20 thr ough July 5 and from De cember 10 through January 2 of each 

98 year . 

99 Jil+&t "Sparkler" means a device which emits showers of 

100 sparks upon burning , does not contain any explosive compounds , 

101 does not detonate or explode , is handheld or ground based , 

102 c annot propel itself through the air , and contains not more than 

103 100 grams of the chemi cal compound which produces sparks upon 

104 burn ing . Any sparkler that is not approved by the division i s 

105 classified as fireworks . 

106 (9) "Wholesaler " lfleans an y person engaged in the business 

107 of selling sparklers to a re tailer . 

108 Section 3 . Section 791 . 012 , Florida Statutes , is amended 

109 to read : 

110 791 . 012 Minimum fireworks safety standards . -The outdoor 

111 display of fireworks in this state shall be governed by the 

112 National Fire Protection Association (NFPA) 1123, Code for 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 4005 

113 Fireworks Display, 1995 Edition, approved by the American 

114 National Standards Institute. Any state , county, or municipal 

115 law, rule , or ordinance may provide for more stringent 

116 regulations for the outdoor display of fireworks, but in no 

117 event may any such l aw, rule, or ordinance provide for less 

2014 

118 stringent regulations for the outdoor display of firewor ks . The 

119 division shall promulgate rules to carry out the provisions of 

120 this section . The Code for Firewor ks Display shall not govern 

121 the display of any fireworks on private , residential property 

122 and shal l not govern the display of those i t e ms included under 

123 s . 791.01 {3) {b) and (c) 791.01 (4) (b) and (c) and authorized for 

1 24 sale thereunder . 

1 25 Section 4 . Section 791 . 04 , Florida Statutes , is amended to 

126 read : 

127 791 . 04 Exemptions Sale at wholesale, etc., exempted .-

128 Nothing in This chapter does not : shall be construed to prohibit 

129 any manufacturer, distributor, or wholesaler who has registered 

130 ~:ith the division pursuant to s. 791.015 to sell at · .. ·holesale 

131 such fire·.:orles as are not herein prohibited; to prohibit the 

132 sale of any leind of firev:erles at ·,:holesale betv•een 

133 manufacturers, distributors, and wholesalers who have registered 

134 with the division pursuant to s. 791 . 015 ; to prohibit the sale 

135 of any lcind of fire·.wrles provided the same are to be shipped 

136 directly out of state by such manufacturer, distributor, or 

137 v:holesaler 1 to prohibit the sale of firev:erles to be used by a 

138 person holding a permit from any board of county eoffiffii ssioners 

139 at the display covered by such permit; or to 

140 {1) Prohibit the use of fireworks by railroads or other 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 4005 2014 

141 transportation agencies for signal purposes or illumination or 

142 when used in quarrying or for blasting or other industrial use~T 

143 (2) Prohibit er the sale or use of blank cartridges fo r a 

144 show or theater, or for signal or ceremonial purposes in 

145 athletics or sports , or for use by military organizations , or 

146 organizations composed of the Armed Forces of the Un ited 

147 States .; provided, AothiAg iA this ehapter shall b e eoAst rued as 

148 barriAg 

149 (3) Bar the operations of manufacturers , duly licensed , 

150 from manufacturing, experimenting , exploding , and storing such 

151 fireworks in their compounds or proving grounds . 

152 Section 5 . This act shall take effect upon becoming a law . 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: PCB IBS 14-01 Security for Public Deposits 
SPONSOR(S): Insurance & Banking Subcommittee 
TIED BILLS: IDEN./SIM. BILLS: SB 564 

REFERENCE ACTION ANALYST 

Orig. Comm.: Insurance & Banking Subcommittee Bauer 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

Cooper~ 

Chapter 280, Florida Statutes, is the Florida Security for Public Deposits Act (Act), which authorizes state and 
local governments to deposit public deposits with qualified public depositories (QPDs ). Public deposits are 
funds in excess of amounts required to meet disbursement needs or expenses, and QPDs are banks, savings 
banks, or savings associations that meet specific criteria under the act. QPDs must secure public deposits in 
accordance with the act and the collateral requirements and pledging levels as set for by rule of the Chief 
Financial Officer (CFO). Qualified public depositories may meet this collateral requirement by pledging, 
depositing, or issuing eligible collateral to the CFO, based on their financial condition and public deposit 
volume. The Department of Financial Services, as headed by the CFO, administers a collateral management 
program which ensures compliance with the Act. 

The proposed committee bill (bill) makes the following changes to the Act: 

• Provides severa l clarifying changes to reflect the current banking industry and regulatory environment, 
• Minimizes regulatory burden on QPDs and streamlines compliance requirements, 
• Clarifies regulatory requirements for failed QPDs and their acquiring institutions, 
• Adjusts the two highest collateral pledge levels to ease regulatory burden for small and moderate-sized 

QPDs, 
• Repeals the Qualified Public Depository Oversight Board, which has been largely inactive since its 

creation in 2001 , 
• Eases an existing ministerial notice requirement for public depositors, so that they are still protected 

from loss arising from a QPD's failure, and 
• Makes a number of technical, conforming changes throughout the Act. 

The bill may have a positive impact on the private sector, and it is not likely that the bill will have a fiscal impact 
on state or local government. 

The bill provides an effective date of July 1, 2014. 

. .·· 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Current Situation 

Security for Public Deposits Act 

Chapter 280, Florida Statutes, is the Florida Security for Public Deposits Act (the Act). Public deposits are 
moneys of enumerated state and local governments, and include time deposit accounts, demand deposit 
accounts, and nonnegotiable certificates of deposits, but do not include moneys in deposit notes, securities, 
mutual funds, and similar investments.1 Unless exempted, all public deposits must be made in a qualified 
public depository (QPD).2 A qualified public depository is any bank, savings bank, or savings association3 

that: 
• Is organized and exists under the laws of the United States, the laws of this state or any other state 

or territory of the United State (i.e., state or federally chartered); 
• Has its principal place of business in this state or has a branch office in this state which is 

authorized under the laws of this state or of the United States to receive deposits in this state. 
• Has deposit insurance under the provision of the Federal Deposit Insurance Act, as amended, 12 

U.S.C. ss. 1811 et seq. 
• Has procedures and practices for accurate identification, classification, reporting, and 

collateralization of public deposits; 
• Meets all the requirements of the Act, including a deposit of eligible collateral with the CFO; and 
• Has been designated by the Chief Financial Officer (CFO) as a qualified public depository.4 

Currently, there are 167 active QPDs in this state.5 The Department of Financial Services (DFS), through its 
Division of Treasury and Bureau of Collateral Management, administers the Act's reporting and collateral 
pledging requirements through its uniform, statewide Public Deposits Program and Collateral Administration 
Section.6 QPDs must comply with several reporting requirements under the Act: 

• Monthly reports , which include a QPD's average balance of public deposit accounts for purposes of 
determining its collateral amounts as well as information relating to its capital adequacy, 

• Quarterly reports (reports of condition and income or call reports), and 
• Annual reports verifying a QPD's name, address, tax identification number, account balances, and so 

forth, and request confirmation from their QPD(s).7 

In addition, the Act gives the CFO authority to take action against noncompliant QPDs, as well as financial 
institutions that accept public deposits without a certificate of qualification from the CFO. 

1 Section 280.02(23), F.S. "Public depositors" are the official custod ians for a governmental unit who is responsible for handling 
public deposits, and the enumerated state and local entities listed in the definition in "public deposit" parallel the definition of 
"governmental unit" (with the exception of state universities, which is addressed in this bill). 
2 Section 280.03(I)(b) and (3), F.S. 
3 Although the Act does not define either "savings association" or "savings bank", state and federal banking law define "savings 
association" to include savings banks. Section 665.0211, F.S. ; 12 U.S.C. § 1813{3). 
4 Section 280.02{26), F.S.; Rule 69C-2.005, Fla. Admin. Code. 
s DFS Collateral Management, Active Qualified Public Depository List: 
https: //apps8.fldfs.com/CAP Web/PublicDeposits/ActiveOPDDisplayList.aspx {last accessed December 17, 2013). 
6 !d. 
7 Section 280. 16(1 ), F.S. 
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Collateral Requirements & Pledging Levels 

Before a QPD accepts or retains a public deposit, it must deposit elig ible collateral with an approved 
custodian in an amount determined according to statutory guidelines and DFS rules.8 The Act's collateral 
requ irements protect public deposits (both principal and accrued interest) against loss in the event of certain 
triggering events, most notably, a QPD's insolvency or default.9 Losses are satisfied first through the 
standard maximum federal deposit insurance of $250,000,10 and then through the CFO's demand for 
payment under letters of credit or the sale of collateral pledged or deposited by the defaulting QPD. Any 
remaining shortfall would then be covered by the CFO's authority to impose assessments against the other 
solvent QPDs, who must agree to share mutual responsibility and contingent liability as a condition of acting 
as a QPD.11 The DFS has administered the program for over thirty years with no losses ever realized by 
participating governmental units.12 

Each QPD is required to secure public deposits by pledging collateral at a level commensurate with the 
volume of its public deposits (which are reported monthly, quarterly, and annually to the CFO) and its 
financial condition. A QPD's financial condition is determined by considering factors such as nationally 
recognized financial rating services information and established financial performance guidelines.13 DFS 
rules set forth collateral requirements and numerical parameters (a quarterly average financial ranking scale 
of 0 to 1 00) for the entry, withdrawal, collateral pledging levels.14 The rule provides: 

Institutions with a ranking of: 
1. 20 or more may join the Public Deposits program. 
2 . 0 - 15 must withdraw from the Program. However, an institution may choose to meet the 
following conditions as an alternative to withdrawing: 

a. Establish a maximum amount of public deposits the institution may hold, which is mutually 
agreed upon by and between the Chief Financial Officer and the institution. 
b. Deposit into an account in the Chief Financial Officer's name elig ible collateral equal to 200% 
of the amount of public deposits agreed to in (a) above. 
c. Submit each month, or whenever requested by the Chief Financial Officer, a certified report 
listing all public deposits held for the credit of all public depositors. 

3. 0 - 20 must deposit collateral into a custodial account established in the Chief Financial 
Officer's name. 
4. 0 - 29 must pledge collateral at a 125% level, unless paragraph 2 applies. 
5. 30 - 69 may pledge collateral at a 50% level. 
6. 70 and above (four-quarter average) may pledge collateral at a 25% level. 
7. Institutions less than three years old must pledge collateral at a 125% level unless paragraph 2 
applies. 

The most financially stable QPDs are only required to pledge 25% of the average monthly balance of their 
public deposits.15 Meanwhile, collateral pledging levels increase to 50%, 125%, and 200% of a QPD's public 
deposits as its financial condition ranking decreases. The CFO has authority to require a 125% collateral 
pledging level for any QPD with a decreased capital account, a violation of the Act, or evidence of factors 
such as unsound management practices or unstable market conditions that may affect the QPD's solvency. 16 

8 Section 280.04(2), F.S.; Chapter 69C-2, Florida Administrative Code (Procedures for Administering the Florida Security for Public 
Deposits Act). 
9 Section 280.04 1(6), F.S. 
10 With the enactment of the federal Dodd-Frank Wall Street Reform and Consumer Protection Act on July 21,2010, the standard 
maximum deposi t insurance amount was permanently raised to $250,000. See 12 U.S.C. § 1821(a)(J)E). Depository institutions 
engaged in the business of receiving deposits other than trust funds may apply for FDIC insurance. 12 U.S.C. § 1815(a)(l). 
11 Section 280.07, F.S. 
12 DFS bill analysis (dated December 23, 20 13), on file with the Insurance & Banking Subcommittee staff. 
13 Currently, the DFS uses FIS and IDC rating services: https://apps8.fldfs.com/CAP Web/PublicDeposits/intro major.aspx 
14 Section 280.04(1 ), F.S.; see also Rules 69C-2.006 and 69C-2.024, Fla. Admin. Code. 
15 Section 280.04(2)(b), F.S. 
16 Rule 69C-2.0 1 0(6), Fla. Admin. Code. 
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The least financially stable QPDs must either withdraw from the public deposits program and return public 
deposits in an orderly fashion, or enter into an alternative deposit agreement and deposit collateral amounts 
equal to 200% of public deposits held into an account designated by the CFO and restrict its public 
deposits. 17 

The DFS has indicated that the two highest collateral pledge levels ~125% and 200%) have raised regulatory 
and industry concerns for several small to moderately-sized QPDs. 1 In some instances, the 200% pledge 
level can exacerbate a struggling institution's condition by forcing it to either adversely affect its liquidity and 
cash reserves by having to seek additional collateral assets such as securities or letters of credit, or be 
forced to withdraw from the program and return public deposits. The latter option can trigger a loss of 
confidence within the QPD's community and possibly a "run" on the QPD's deposits, and thus further impact 
the QPD's safety and soundness. 

QPD Oversight Board 

The 2001 amendments to the Act created a six-member Qualified Public Depository Oversight Board (Board) 
for the purpose of safeguarding the integrity of the Public Deposits Program and preventing the need for loss 
assessments that could be imposed on all QPDs upon the default or insolvency of any one QPD.19 The Act 
gives the CFO authority to identify representative QPDs for potential board member selection and to provide 
data to the board in order for it to fulfill its duties.20 Board members are authorized to establish standards in 
matters regarding financial condition, collateral pledge levels, and so forth; make recommendations to the 
CFO for exceptions to such standards; issuing decisions on alternative participation agreements referred by 
the CFO, make recommendations for penalties and corrective actions for program violations; study program 
areas referred by the CFO; and making assessments on QPDs for the costs of implementing standards when 
the costs exceed the program's resources.21 Official actions of the Board are subject to the CFO's approval 
and existing resources.22 

However, since the Board's inception, the Board has convened only once. According to the Aud itor 
General's 2011 operational audit: 

While a Board was appointed and an initial meeting was held in December 2001 , Bureau staff stated 
that the Board members had questioned the liability of the represented QPDs in carrying out decisions 
affecting competitor QPDs and voiced their reluctance to participate in making recommendations as 
part of their responsibility. Subsequent to this initial meeting, no further Board meetings have taken 
place. 

The Auditor General recommended that the DFS pursue legislative changes in order to effectuate the 
reestablishment of an active Board.23 In its follow-up audit, the Auditor General recommended that the DFS 
pursue its stated legislative goal to establish an advisory committee in lieu of an oversight board.24 

Effect of the Proposed Committee Bill (Bill) 

Section 1. Definitions in the Act 

The bill updates several definitions in s. 280.12, F.S.: 

17 Sections 280.02(2) and 280.11 , F.S. and Rule 69C-2.024(3)(b), Fla. Admin. Code. 
18 According to the DFS, only 2.1% of all program collateral is pledged at the two highest levels. Email from DFS, December 16, 
2013, on file with Insurance & Banking Subcommittee staff. 
19 Chapter 2001 -230, Laws of Florida; Section 280.07 1, F.S. 
20 Section 280.05(1-2), F.S. 
21 Section 280.071(10), F.S. 
22 Section 280.071(11), F.S. 
23 Auditor General Report No. 20 I 0-049 (November 2009). 
24 Auditor General Report No. 2012-008 (September 20 I I). 
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The bill removes the word "immediately" from the definition of "alternative participation agreement" in s. 
280.12(2), F.S. Currently, a QPD with a financial condition ranking of 15 or less must either "immediately" 
withdraw from the public deposits program or enter into a restricted alternative participation agreement. In 
practice, however, a QPD can take several months or longer to withdraw from the program depending on the 
time needed for certificates of deposits to mature or other contractually required banking services for a public 
depositor. The Division of Treasury also publishes notice in the Florida Administrative Register the names of 
any QPD that elects to withdraw from the program as a safeguard to allow any unidentified public depositors 
of such QPD to withdraw their public deposits.25 

The bill amends the definition of "average monthly balance" ins. 280.02(4), F.S., to remove the qualifier 
"before deducting deposit insurance" from the calculation of a QPD's average monthly balance of public 
deposits held during any 12 calendar months. Currently, a QPD's collateral requirement involves several 
factors, but is typically a function of its average daily balance, or uninsured public deposits multiplied by its 
collateral pledging level.26 However, the most financially stable QPDs, while only required to pledge 25% of 
its "average monthly balance" of public deposits, must include deposit insurance in their collateral calculation. 
Accordingly, this requirement can negatively impact QPDs with public deposits that are substantially or 
completely covered by FDIC deposit insurance. 27 For example, a QPD that has averaged $4 million in gross 
public deposits (with all such deposits covered by FDIC insurance), has a collateral requirement of $1 million 
(i.e., $4 million average monthly balance times 25%), instead of the Act's minimum collateral requirement of 
$100,000.28 

The bill amends the current defined term "capital account" ins. 280.04(6), F.S., to add "tangible equity 
capital" as an alternative term to reflect the current bank regulatory environment more accurately.29 Tangible 
equity reflects the total equity capital of a QPD, minus intangible assets such as goodwill , and is calculated 
from an institution's quarterly call report (also known as reports of condition and income). The bill also 
amends "capital account" to remove reference to the Thrift Financial Report, which was previously filed by 
savings banks and savings and loan associations. With the enactment of the federal Dodd-Frank Wall Street 
Reform and Consumer Protection Act of 2010, the Office of Thrift Supervision (formerly the primary federal 
regulator for savings banks and savings and loans associations), was merged into other federal banking 
agencies on July 21 , 2011 .30 Since then, the Office of the Comptroller of the Currency has assumed primary 
federal regulatory responsibility over savings banks and savings and loans associations, in addition to 
nationally-chartered banks. In addition, effective with the first quarterly report of 2012, the Thrift Financial 
Report is no longer used by savings banks or savings and loans associations.31 These institutions now file 
the same Consolidated Reports of Condition and Income (call report) referenced ins. 280.16(6), F.S., and 
filed by all insured commercia l banks. 

The bill adds "state university" to the list of state and local entities that define "governmental unit" in s. 
280.02(14), F.S., which comprises the list of entities whose public moneys are entitled to the Act's protection. 
This will create consistency with the definition of "public deposit," which are the public moneys of the state, 
any state university, county, school district, community college district, special district, metropolitan 
government, or municipalit~, including agencies, boards, bureaus, commissions, and institutions of any of the 
foregoing , or of any court.3 

25 E-mail from the DFS (received December 4, 20 I 3), on file with Insurance & Banking Subcommittee staff. 
26 See the Act's definition of"average daily balance" in s. 280.04(3), F.S., which excludes deposit insurance in determining collateral 
amounts at the 125% pledging level for newer or less financia lly stable QPDs. 
27 !d. 
28 Section 280.04(2)(e), F.S. 
29 Email from the DFS (received December I 6, 2013), on file with the Insurance & Banking Subcommittee staff. For example, the 
Florida Financial Institutions Codes (chs. 655-667, F.S.)., defines "capital accounts" as "the aggregate value of unimpaired capital 
stock based on the par value of the shares, plus any unimpaired surplus and undivided profits or retained earnings of a financial 
institution. For the purposes of determining insolvency or imminent insolvency, the term does not include allowances for loan or lease 
loss reserves, intangible assets, subordinated debt, deferred tax assets, or simi lar assets." Section 655 .005( I)( d), F.S. 
30 12 U.S.C. 541 2-541 3. 
31 Agency Information Collection Activities; Submission for OMB Review; Joint Comment Request, 76 FR 39,981 (July 7, 201 1). 
32 Section 280.02(23), F.S. 
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The bill eliminates the definition of "oversight board," due to the bill's repeal of the QPD Oversight Board 
provision in the Act (s. 280.071 , F.S.). 

The bill eliminates a clause within the definition of "public deposit" regarding a requirement of banks, savings 
banks, and savings association to maintain reserves. Reserve requirements are the amount of funds that a 
depository institution must hold in reserve against specified deposit liabilities, and are determined in 
accordance with the Federal Reserve's Regulation 0 .33 This reserve requirement is no longer needed within 
the definition of "public deposit," as the Federal Reserve no longer requires depository institutions to maintain 
reserves against certain types of bank accounts, whether such accounts involve public deposits or not. 
Since December 27, 1990, the reserve requirement for "nonpersonal time deposits" has been 0%. 
Nonpersonal time deposits are defined, in part, as "(a] time deposit, including an MMDA or any other savings 
deposit, representing funds in which any beneficial interest is held by a depositor which is not a natural 
person."34 Governmental units are not considered to be natural persons by the Federal Reserve35

, so a QPD 
has a 0% reserve requirement for a governmental unit's certificates of deposit ("CD"), savings accounts, or 
money market deposit accounts ("MMDA"). According to the DFS, eliminating the reserve requirement will 
provide consistency with the Act's current definition of "public deposit" which includes nonnegotiable COs, as 
well as clarity that it includes public moneys held in savings accounts and MMDAs.36 

Section 2. - Public deposits to be secured; clarification of exemption 

Current law exempts a number of moneys and public deposits from the requirements and protections of the 
Act. One exemption involves public deposits "which are fully secured under federal regulations.'m This 
exemption was added in 1998 to address public deposit accounts of a Florida governmental unit that was 
required to be collateralized under both state law and federal regulation. However, public housing authorities 
are required by the U.S. Department of Housing and Urban Development (HUD) to have their public deposits 
collateralized with only HUD-approved investments, which generally only allow certain eligible collateral such 
as U.S. Treasury and agency securities.38 This has resulted in some QPDs having to collateralize local 
housing authorities' public deposits under both Florida and federal programs. The "fully secured under 
federal regulations" language was added in 1998 to provide relief to these QPDs and in anticipation of other 
federal regulatory agencies adding collateralization requirements. However, this 1998 language has created 
ambiguity among the industry about whether depositing public funds with any depository institution, whether 
a QPD or not, with FDIC deposit insurance (a matter of federal regulation) was sufficient to qualify for this 
exemption. Accordingly, the DFS has expressed that adding the phrase "pursuant to a collateral 
requirement" would provide clarification as to the actual intent of the exemption. 

Section 3. - Reduction of pledge levels 

The bill reduces the numerical parameters for the current 125% and 200% pledge levels to 110% and 150%, 
respectively, ins. 280.04, F.S. The DFS has indicated that if these adjustments were adopted, Florida would 
still have the highest pledge level (150%) among the states with centrally administered public deposit 
programs,39 thus ensuring the safety of public deposits. 

33 Board ofGovemors of the Federal Reserve Requirements, "Reserve Requirements," 
http://www.federalreserve.gov/monetarvoo1icy/reservereq.htm (last accessed December 18, 20 13). Regulation D is codified at C.F.R. 
Title 12, Chapter II, Subchapter A, Part 204. 
34 Jd. See also 12 C.F.R. 204.2(f). 
35 Regulation D defines "natural person" as either an individual or a sole proprietorship, and does not include a corporation owned by 
an individual, a partnership or other association. 12 CFR 204.2(g). 
36 E-mail with DFS (received December 4, 20 13), on file with Insurance & Banking Subcommittee staff. 
37 Section 280.03(3)(e), F.S. 
38 See HUD Public and Indian Housing Notice 02-13; see also Notice PIH 96-33. 
39 E-mail with DFS, dated November 20, 20 13, on file with Insurance & Banking Subcommittee staff. 
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Section 4. - Powers and duties of the CFO 

Because the bill repeals the QPD Oversight Board (see section 6, below), the bill repeals provisions of s. 
280.05, F.S., that give the CFO authority over the Board. 

Section 5. Grounds for suspension or disqualification of a QPD. 

The bill amends s. 280.051, F.S., to make conforming changes to the current definition of capital accounts 
(which the bill renames as "tangible equity capital") , and clarifies that failure to execute a "collateral control 
agreement" prior to the use of a custodian is a ground for suspension or disqualification. Currently, this 
section and DFS rule use the term "public depository pledge agreement,"40 but the DFS renamed this form to 
"Collateral Control Agreement" in 2001 .41 

Section 6. Repeal of the QPD Oversight Board 

The bill repeals s. 280.071, F.S., regarding the QPD Oversight Board. 

Sections 7 and 8. Defaulted or insolvent QPDs. 

Current law requires the CFO to notify all public depositors (who have complied with s. 280.17, F.S.) in the 
event of a QPD's default or insolvency. The bill provides an exception to this notice requirement ins. 
280.085, F.S. , when a defaulting or insolvent QPD's public deposits are acquired by another bank, savings 
bank, or savings association. The DFS has proposed this language since the vast majority of bank failures 
result in another insured depository institution acquiring all deposited funds (insured and uninsured), and 
therefore eliminating any risk of loss to depositors.42 

Current law provides that in the event that a QPD is merged into, acquired by, or consolidated with a non
QPD bank, savings bank, or savings association, the resulting institution automatically becomes a QPD and 
assumes the former institution's contingent liability and public deposits, and must provide notice to the CFO 
regarding its decision to remain or withdraw in the program within specified time limits.43 The bill provides 
that any bank, savings bank, or savings association that acquires some or all of a defaulted or insolvent QPD 
is also subject to this requirement. This language was proposed by the DFS to provide certainty that any 
non-QPD bank that acquires a failed QPD would automatically be subject to the Act. 

Section 9. Withdrawal from the public deposits program 

The bill corrects a cross-reference in s. 280.11 (3), F.S. (regarding a QPD's mandated withdrawal from the 
public deposits program), which currently references a non-existents. 280.05(1)(b), F.S. The bill provides 
that a QPD which is required to withdraw from the public deposits program pursuant to s. 280.05(17), F.S. , 
which will refer to the CFO's authority to suspend or disqualify any QPD in violation of the Act.44 

40 Rule 69C-2.009(1)(b), Fla. Admin. Code; Public Depository Pledge Agreement- Form 014-1001 (revised March 1997). 
41 Form DFS-J 1-1001 , Revised June 200 I. DFS Collateral Management, at 
https://apps8.fldfs.com/CAP Web!PublicDeposits/intro definitions.aspx (last accessed Dec. 9, 2013}. 
42 Email from the DFS (received December 16, 20 13), on file with the Insurance & Banking Subcommittee staff. According to 
information provided by the DFS (received November 30, 20 13), 32 QPDs have failed since February 2009. However, all of them 
have been acquired by other institutions. Once any failed bank is formally closed by its primary bank regulator and resolved by the 
Federal Deposit Insurance Corporation (acting as a receiver or a conservator), the FDIC conducts an inventory and evaluation of the 
failed bank to determine appropriate resolution options to offer to potential bidders. For more information on bank failures and 
resolution structures, see "Anatomy of a Bank Failure," by Ragalevsky and Ricardi, The Banking Law Journal (Dec. 2009). 
43 Section 280. 10, F.S. 
44 Currently, this provision iss. 280.05(20), F.S., but is renumbered to subsection ( 17) by the bill. 
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Section 10. Reporting requirements of QPOs. 

The bill also removes the requirement ins. 280.16(1 )(e), F.S., that QPDs submit their call reports to the CFO. 
However, depository institutions are already required under federal law to submit their call reports to the 
Federal Financial Institutions Examination Council (FFIEC)45

, and all call reports are already publicly 
available through the FFIEC's website.46 Accordingly, the DFS has recommended that this reporting 
requirement be eliminated from the Act.47 

Section 11. Requirements for public depositors; notice to public depositors and governmental units; loss of 
protection. 

The bill streamlines certain reporting requirements for public depositors' annual report to the CFO: 

Public depositors are required to confirm certain public deposit information (account numbers, federal 
employer identification number, etc.) with the CFO. The bill eliminates the requirement ins. 280.17(5), F.S., 
for public depositors to obtain confirmation directly from their QPDs for purposes of preparing annual reports 
to the CFO. 

Additionally, public depositors are required to submit annually to the CFO a public deposit identification and 
deposit form,48 which s. 280.17(8), F.S., currently requires as a condition for protection from loss to public 
depositors.49 However, the DFS has noted that in the event of a QPD's default or insolvency, it is already 
required by the Act to coordinate with the Office of Financial Regulation or the receiver of the QPD 
(generally, the FDIC) to "ascertain the amount of funds of each public depositor on deposit at such 
depository and the amount of deposit insurance applicable to such deposits."50 Additionally, the Act provides 
that the CFO must validate claims on public deposits accounts. Therefore, the DFS is already required to 
validate claims of loss by coordinating with OFR and/or the FDIC independent of the existence or utilization 
by a public depositor of the ID and Acknowledgment form. However, the current requirement for the form 
may lead to situations where a governmental unit is deprived of the program's protection simply due to an 
inadvertent oversight to file this form (or may have otherwise reported the information to the DFS outside of 
the form). Accordingly, the DFS has recommended that this ministerial reporting requirement for public 
depositors, while still required, should not prove fatal to a public depositor if the QPD has otherwise 
classified, reported, and collateralized the public deposit account. 

B. SECTION DIRECTORY: 

Section 1: Amends s. 280.02, F.S., relating to definitions. 

Section 2: Amends s. 280.03. F.S., relating to public deposits to be secured; prohibitions; exemptions. 

Section 3: Amends s. 280.04, F.S., relating to collateral for public deposits; general provisions. 

Section 4: Amends s. 280.05, F.S., relating to powers and duties of the Chief Financial Officer. 

45 
12 U.S.C. § 324 (State member banks); 12 U.S.C. § 1817 (State nonmember banks); 12 U.S.C. § 161 (National banks); and 12 

U .S.C. § 1464 (Savings associations). The FFIEC is a fonnal interagency body empowered to prescribe uniform principles, standards, 
and repon forms for the federal examination of financial institutions by the Board of Governors of the Federal Reserve System (FRB), 
the Federal Deposit Insurance Corporation (FDIC), the National Credit Union Administration (NCUA), the Office of the Comptroller 
of the Currency (OCC), and the Consumer Financial Protection Bureau (CFPB), along with advisory state agency representatives. 
' 'About the FFIEC," at http://www.ffiec.gov/about.htrn (last accessed December 18, 20 13). 
46 The FFIEC Central Data Repository' s Public Data Distribution website, at https: //cdr.ffiec.gov/public/ (last accessed Dec. 9, 
2013). 
47 Email from the DFS (received December 16, 20 13), on fil e with the Insurance & Banking Subcommittee staff. 
48 Section 280.17{6), F.S. This form has been adopted by DFS rule. Form DFS-J 1-1295(June 1998). 
49 Section 280.17(8), F.S. 
50 Section 280.08(2), F.S. 
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Section 5: Amends s. 280.051 , F.S., relating to grounds for suspension or disqualification of a qualified 
public depository. 

Section 6: Repeals s. 280.071 , F.S., relating to qualified public depository oversight board; purpose; 
identifying representative qualified public depositories; member selection; responsibilities. 

Section 7: Amends s. 280.085, F.S., relating to notice to claimants. 

Section 8: Amends s. 280.10, F.S. , relating to effect of merger, acquisition, or consolidation; change of 
name or address. 

Section 9: Amends s. 280.11 , F.S., relating to withdrawal from public deposits program; return of pledged 
collateral. 

Section 10: Amends s. 280.16, F.S., relating to requirements of qualified public depositories; confidentiality. 

Section 11 : Amends s. 280.17, F.S., relating to requirements for public depositors; notice to public 
depositors and governmental units; loss of protection. 

Section 12: Provides an effective date of July 1, 2014. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill's reduction of the two highest collateral pledge level may have a positive impact on small to 
moderate sized QPDs. Additionally, the bill 's clarifications of reporting and other compliance 
requirements may have an indeterminate positive effect on the private sector. 

D. FISCAL COMMENTS: 

The DFS reports that the bill will not have any fiscal impact, and programming changes to their 
Collateral Administration Program computer system should be absorbed with existing information 
technology resources. 51 

51 Email from the DFS (received December 16, 20 13), on file with the Insurance & Banking Subcommittee staff. 
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Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or 
take an action requiring the expenditure of funds; reduce the authority that counties or 
municipalities have to raise revenues in the aggregate; or reduce the percentage of a state tax 
shared with counties or municipalities. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

None provided in the bill. 

Enactment of this legislation will necessitate amendment of existing rules for the purpose of conforming 
language. Chapter 69C-2, F.A.C .. which provides procedures for administering the Act. would have to 
be amended to conform definitions. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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27 

28 Be It Enacted by the Legislature of the State of Florida : 

29 

2014 

30 Section 1 . Section 280.02 , Florida Statutes , is amended to 

31 read : 

32 280 . 02 Definitions . -As used in this chapter , the term: 

33 ( 1) "Affiliate " means an entity that is related through a 

34 parent corporation ' s controlling interest . The term also 

35 includes a aftY financial institution holding company or ~ aftY 

36 subsidiary or service corporation of such holding company . 

37 ( 2) "Alternative participation agreement " means an 

38 agreement of restrict i ons that a qualif i ed public depository 

39 completes as an alternat ive to immediately withdrawing from the 

40 public deposits program due to financial condition . 

41 (3) "Average daily balance" means the average daily 

42 balance of public deposits held during the reported month . The 

43 average daily balance shall ~ be determined by totaling , by 

44 account , the daily balances held by the depositor and ~ 

45 dividing the total by the number of calendar days in the month . 

46 Deposit insurance is then deducted from each account balance and 

47 the resulting amounts are totaled to obtain the average daily 

48 balance . 

49 (4) "Average monthly balance " means the average monthly 

50 balance of public depos i ts held, befo re deducting depos it 

51 insurance, by the depos i tory during any 12 calendar months . The 

52 average monthly balance of the previous 12 calendar months shall 
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53 ~ be determined by adding the average daily balance before 

54 deducting deposit insur ance for the reported month and the 

2014 

55 average daily balances before deducting deposit insurance for 

56 the 11 months preceding that month and dividing the total by 12. 

57 ( 5) "Book-entry form " means that securities are not 

58 represented by a paper certif icate but represented by an account 

59 entry on the records of a depository trust clearing system or , 

60 in the case of United States Government securities , a Federal 

61 Reserve Bank . 

62 (26)-f-6+ "Capita l account " or " tangi ble equity capital " 

63 means total equity capital , as defined on the balance-sheet 

64 portion of the Consolidated Reports of Condition and Income 

65 (cal l report) or the Thrift Financial Report, less intangible 

66 assets , as submitted to the regulatory banking authority . 

67 (7) "Collateral- pledging level7 " for quali fied public 

68 depositories, means the percentage of collateral required t o be 

69 pledged by a qualified public depository as provided under ±fi s . 

70 280 . 04 by a financial institut ion . 

71 (8) "Current month " means the month immediately fol lowing 

72 the month for which the monthly report is due from qualified 

73 public depositories . 

74 (9) " Custodian" means the Chief Financial Officer or a trey 

75 bank , savings associat ion , or trust company that : 

76 (a) Is organized and existing under the laws of this 

77 state , any other state , or the United States ; 

78 (b) Has executed all forms required under this chapter or 
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79 any rule adopted hereunder ; 

80 (c) Agrees to be subject to the jurisdiction of the courts 

81 of this state , or of the courts of the United States which are 

82 located within this state , for the purpose of any litigation 

83 arising out of this chapter ; and 

84 (d) Has been approved by the Chief Financial Officer to 

8 5 act as a custodian . 

86 (10) " Default or insolvency" includes , without limi tation , 

87 the failure or refusal of a qualified public depository to pay a 

88 ~ check or warrant drawn upon sufficient and collected funds 

89 by ~ ~ public depositor or to return a ~ deposit on demand 

90 or at maturity together with interest as agreed ; the issuance of 

91 an order by ~ ~ supervisory authority restraining such 

92 depository from making payments of deposit liabilities ; or the 

93 appointment of a receiver for such depository . 

94 (11) "Effective date of notice of withdrawal or o rder of 

95 discontinuance " pursuant to s . 280 . 11 ( 3) means t hat date which 

96 is set out as such in any notice of withdrawal or order of 

97 discontinuance from the Chief Financial Officer . 

98 (12) "Eligible collateral " means securities , Federa l Home 

99 Loan Bank letters of credit , and cash , as designated in s . 

100 280 . 13 . 

101 (13) " Financial institution " means , including , but not 

102 limited to , an association , bank , brokerage firm , credit union , 

103 industrial savings bank , savings and loan association , trust 

104 company , or other type of fi nancial institution organized under 
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the laws of this state or any other state of the United States 

and doing business in this state or any other state, in the 

genera l nature of the business conducted by banks and savings 

associations . 

2014 

(14) "Governmenta l unit " means the state or any county , 

school distr i ct , community college district , state university , 

special district , metropolitan government , or municipality , 

including any agency , board , bureau , commiss i on , and institution 

of any of such entities , or any court . 

(15) " Loss to public depositors " means l oss of all 

principal and all interest or other earnings on the principal 

accrued or accruing as of the date the qualified public 

depository was declared in default or insolvent . 

( 16) "Market value " means the val ue of collateral 

calculated pursuant to s . 280 . 04 . 

(17) "Operating subsidiary" means the qualified public 

121 depository ' s 100-percent owned corporation that has ownership of 

122 pledged collateral . The operating subsidiary may not have fie 

123 powers beyond those that its parent qualif i ed publ ic depository 

124 may itself exercise . The use of an operating subsidiary is at 

125 the d iscretion of the qualified public depository and must meet 

126 the Chief Financial Officer ' s requirements . 

127 (18) " Oversight board" means the qualified public 

128 depository oversight board created in s. 280.071 for the purpose 

129 of safegua rd ing the integrity of the public deposits program and 

130 preventing the realizat ion of loss assessments through 
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131 standards , pol icies , and recommendations for actions to the 

132 Chief Financial Officer . 

133 ~-8-9+ " Pledged collateral " means securi ti es or cash 

2014 

134 held separately and distinctly by an el i gible custodian for the 

135 benefit of the Chief Financi al Officer to be used as security 

136 for Florida public deposits . This inc ludes maturity and call 

137 proceeds. 

138 J..l.2l~ " Pledgor " means the qual ified public depository 

139 and , if one is used , operating subsidiary . 

140 (20)-R-±-+- " Pool figure " means the total average monthly 

141 balances of public depos i ts held by all qualified public 

142 depositories during the immediately preceding 12-month period . 

143 J....?...!l~ " Previous month " means the month or months 

144 immedia t ely preceding the month for which a monthly report is 

145 due from qua lified public depositories . 

146 (22) -R-3-f- " Publ i c deposit " means the moneys of the state or 

147 of any state university , county , school district , community 

148 col lege district , special distr i c t, metropolitan government , or 

149 municipality , including agencies , boards , bureaus , commiss i ons , 

150 and institutions of any of the foregoing, or of any court , and 

151 includes the moneys of all county officers , including 

152 constitutional officers , which ~ are placed on deposit in a 

153 bank, savings bank , or savings association and for Hhi eh the 

154 bank, savings banlE , or savings associa tion is required to 

155 ffiaintain reserves. Th is includes , but is not limited to , time 

156 deposit accounts , demand deposit accounts , and nonnegotiable 
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157 certificates of depos i t . Moneys in deposit notes and in o ther 

158 nondeposit accounts such as repurchase or reverse repurchase 

159 operations are not publ i c deposits . Securi ties , mutual fund s , 

160 and s i milar types of investments are not considered publ ic 

2014 

161 depos i ts and are shall not 9e subject to the provisions of thi s 

162 c hapte r . 

163 Qll_~ " Public depositor " means the official custodian 

164 of funds for a governmental unit who is responsible for handling 

165 public deposi ts . 

166 Q!l_~ " Public deposits program" means the Florida 

167 Security for Public Deposits Act contained in this chapter and 

168 any ru le adopted under this chapter . 

169 (25)~ "Quali fied public deposi t ory" means a -a-ny bank , 

170 savings bank , or savings association that : 

171 (a) Is organized and exists under the laws of the United 

172 States or, the laws of this state or any other state or 

173 t erritory of the Uni ted States . 

174 (b) Has its princ i pal place of bus i ness in this state or 

175 has a branch office in this state which is authorized under the 

176 laws of this state or of the United States to receive deposits 

177 in thi s state . 

178 (c) Has deposit insurance pursuant to under the provision 

179 ~the Federal Deposit Ins urance Act , as amended , 12 U. S . C . ss . 

180 1811 et seq . 

181 (d) Has procedures and practices f or accurate 

182 identi fication , classification, reporting , and collateralization 
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183 of public deposits . 

(e ) Meets all the requirements of this chapter . 184 

185 (f) Has been designated by the Chief Financial Officer as 

186 a qualified public depository . 

187 (26)-f-&7+ " Reported month " means the month for which a 

188 monthly report is due from qualified p ub l ic depositories . 

189 Jl2l_ ~ " Required collateral " of a qualified public 

190 depository means eligible collateral having a market value equal 

191 to or in excess of the amount required under pursuaAt t o s . 

192 280 . 04 . 

193 ~~ "Chief Financial Officer ' s custody" is a 

194 collate r al arrangement governed by a contract between a 

195 designated Chief Financial Officer ' s custodian and the Chief 

196 Financial Officer . This arrangement requires that collateral ~ 

197 be in the Chief Financial Officer ' s name in order to perfect the 

198 security interest . 

199 ~-f-3-G+ "Triggeri ng events " are eve nts set out in s . 

200 280 . 041 which give the Chief Financial Officer the right to : 

201 (a) Instruct the custodian to transfer securities pledged , 

202 interest payments , and other proceeds of pledged collateral not 

203 previously credited to the pledgor . 

204 (b) Demand payment under letters of credit . 

205 Section 2 . Paragraph (e) of subsection (3) of section 

206 280 . 03 , Fl orida Statutes , i s a mended to read : 

207 280 . 03 Public deposits to be secu red ; prohibitions ; 

208 exemptions . -

PCB IBS 14-01 
Page 8 of 23 

CODING: Words stricken are deletions; words underlined are additions. 

v 



FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

PCB IBS 14-01 ORIGINAL 2014 

209 (3) The following are exempt from the requirements of , and 

210 protection under , this chapter : 

211 (e) Public deposits that ·.1hieh are fully secured ~ 

212 collateral requirement under federal regulations . 

213 Section 3 . Subsections (1) and (2) of section 280 . 04 , 

214 Florida Statutes , are amended to read : 

215 280 . 04 Collateral for public deposits ; general 

216 provisions . -

217 (1) The Chief Financial Officer shall determine the 

218 collateral requirements and collateral - pledging collateral 

219 pledging level for each qualified public deposi tory following 

220 procedures established by rule . These procedures must shall 

221 include numerical parameters for 25 -percent , 50-percent , 110-

222 percent 125 percent , and 150-percent 200 percent pledge levels 

223 based on nationally recognized financial rating services 

224 information and established financial performance guidelines . 

225 (2) A qualified public depository may not accept or retain 

226 any public deposit which is required to be secured unless it 

227 deposits has deposited with the Chief Financial Officer el i gible 

228 collateral at least equal to the greater of : 

229 (a) The average daily balance of public deposits that does 

230 not exceed the lesser of its tangible equity capital account or 

231 20 percent of the pool figure multiplied by the depository ' s 

232 collateral-pledging level , plus the greater of : 

233 1 . One hundred ten t·,.·enty five percent of the average 

234 daily balance of public deposits in excess of its tangible 
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235 equity capital accounts ; or 

236 2 . One hundred ten t·.wnty five percent o f the average 

237 daily balance of public deposits in excess of 20 percent of the 

238 pool f i gure . 

239 (b) Twenty-f ive percent of the average monthly balance of 

240 publ ic deposi ts . 

241 (c) One hundred ten tv:enty f ive percent of the average 

2 42 dai l y balance of public depos i ts if the qualified public 

243 depository : 

244 1 . Has been established for less than 3 years ; 

245 2 . Has experienced material decreases in its tangible 

246 equi ty capital accounts ; or 

247 3 . Has an overa l l financial condition that is material l y 

248 deteriorating . 

249 (d) One ~ hundred fifty percent of an established 

250 maximum amount of public deposit s which ~ has been mutua l ly 

251 agreed upon by and between the Chief Financial Offi cer and the 

252 qualified public depository . 

253 (e) Minimum required collateral of $100 , 000 . 

254 ( f ) An amount as required in specia l instructions from the 

255 Chie f Financial Officer to p r otect the integrity of t he public 

256 deposits program . 

257 Section 4 . Present subsections (1) , (2) , (3) , and (16) of 

258 sect ion 280 . 05 , Florida Statutes , are amended , and present 

259 subsections (4) through (15) and (17) through (20 ) are 

260 renumbered as subsections (1 ) through (12) and (14) t hrough 
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261 (17) , respectively , to read : 

262 280 . 05 Powers and duties of the Chief Financial Officer . -

263 In fulfilling the requirements of this act , the Chief Financial 

264 Officer has the power to take the following actions he or she 

265 deems necessa ry to protect the integri ty of the public deposits 

266 program : 

267 (1) Identify representative qualified public depos itories 

268 and furnish notification for the qualified public deposito r y 

269 oversight board selection pursuant to s. 280.071. 

270 (2) Provide data for the qualified public depository 

271 oversight board duties pursuant to s . 280 . 071 regarding : 

272 (a) Establishing standa rds for qua lified public 

273 deposi tories and custodians. 

274 (b) Evaluating requests for e xcept ions to standards and 

275 alternative participation agreements . 

276 (c) Revie·.:ing and recoffiffiend ing action for qualified public 

277 depository or custodian violations . 

278 (3) Review, implement, moni tor , evaluate , and modify al l 

279 or any part of the standards , policies, or recommendations of 

280 the qualified public depository oversight board . 

281 (13)~ Require the filing of the following reports~ 

282 which the Chief Financial Officer shall process as provided : 

283 (a) Qualified public depository monthly reports and 

284 schedules . The Chief Financial Officer sha l l review the reports 

285 of each qualified public depository for material changes in 

286 tangible equity capital accounts or changes in name , address, or 
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287 type of institution ; record the average daily balances of public 

288 deposits held ; and monitor the collateral-pledging levels and 

289 required collateral -

290 (b) Quarterly regulatory reports from qualified public 

291 depositories . The Chief Financial Officer shall analyze 

292 qualified public depositories r an ked i n the lowest category 

293 based on establ ished f i nancial condition criteria . 

294 (c) Qualified public depository annual reports and public 

295 depositor annual reports . The Chief Financial Offi cer shall 

296 compare public deposit information reported by qualified public 

297 depositories and public depositors . Such comparison shall be 

298 conducted for qualified public depositories that ·,1hieh are 

299 ranked in the lowest category based on established financial 

300 condit i on criteria of record on Septembe r 30 . Additional 

301 comparison processes may be performed as public deposits program 

302 resources permit . 

303 (d) Any re l ated documents, reports , records , or other 

304 information deemed necessary by the Chi ef Fi nancial Officer in 

305 order to ascertain compliance with this chapter . 

306 Section 5 . Subsections (2) , (6) , and (12) of sect ion 

307 280 . 051 , Florida Statutes , are amended to read : 

308 280.051 Grounds for suspension or disqual if ication of a 

309 qualified public depository . - A qualified public depository may 

310 be suspended or disquali fied or both i f the Chief Financial 

311 Officer determines that the qual if ied public depository has : 

312 (2) Submitted reports conta i ning inaccurate or incomplete 
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313 information regarding public deposits or collateral for such 

314 deposits , tangible equity capital accounts, or the calculation 

315 of required collateral . 

316 {6) Failed to furnish the Chief Financial Officer wi th 

317 prompt and accurate information , or failed to allow inspect i on 

318 and verification of any information , dealing with public 

2014 

319 deposits or dealing with the exact status of its tangible equity 

320 capital accounts, or afiY other financial information that the 

321 Chief Financial Officer determines necessary to verify 

322 compliance with this chapter or any rule adopted pursuant to 

323 this chapter . 

324 {12) Failed to execute or have the c us todian execute a 

325 collateral control publi c depository pledge agreement before 

326 prior to using a custodian . 

327 Section 6 . Section 280 . 071 , Florida Statutes , is repealed . 

328 Section 7 . Section 280 . 085 , Florida Statutes , is amended 

329 to read : 

330 280 . 085 Notice to cla i mants . -

331 {1) Upon determining the default or insolvency of a 

332 qualified public depository , the Chief Financial Officer shall 

333 notify , by first-class mail , all public depositors that have 

334 complied with s . 280 . 17 of such default or insolvency . The 

335 notice must shall direct all public depositors having cla i ms or 

336 demands against the Publ i c Deposits Trust Fund occasioned by the 

337 defaul t or insolvency to file their claims with the Chief 

338 Financial Officer within 30 days after the date of the notice . 
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339 (2) A Ne claim against the Public Deposits Trust Fund is 

340 binding on the fund only if unless presented within 30 days 

341 after the date of the notice . 

(3) This section does not affect any proceeding to : 

2014 

342 

343 (a) Enforce any rea l property mortgage , chattel mortgage , 

344 security interest , or other lien on property of a qualified 

345 public depository that is in default or insolvency ; or 

346 (b ) Establish liability of a qualified public depository 

347 that is in default or insolvency to the limits of any federal or 

348 other casualty insurance protection . 

349 (4) The notice required in subsection (1) is not required 

350 if the default or insolvency of a qualified public depository is 

351 resolved in a manner in which all Florida public deposits are 

352 acquired by another insured bank , savings bank , or savings 

353 association . 

354 Section 8 . Present subsections (3) through (6) of section 

355 280 . 10 , Florida Statutes , are renumbered as subsection (4) 

356 through (7) , respectively, and a new subs ection (3) is added to 

357 that section , to read : 

358 280 . 10 Effect of merger , acquisition , or consolidat i on ; 

359 change of name o r address .-

360 (3) If the default or insolvency of a qualified public 

361 depository results in acquisition of all or part of its Florida 

362 public deposits by a bank , savings bank , or savings associa tion 

363 that is not a qualified public depository, the bank , savings 

364 bank , or savings association acquiring the Florida public 
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365 deposits is subject to subsection {1) . 

366 Section 9 . Subsection {3) of section 280 . 11 , Florida 

367 Statutes , is amended to read : 

368 280 . 11 Withdrawal from public deposits program; return of 

369 pledged collateral . -

370 {3) A qualified public depository which is required to 

371 withdraw from the public deposits program pursuant to s . 

372 280 . 05 { 17) 280 . 0§ ( 1) (b) shall not receive or retain public 

373 deposits after the effective date of withdrawal . The contingent 

374 liability, required collateral , and reporting requirements of 

375 the withdrawing depository shall cont inue until the effective 

376 date of withdrawal . Notice of withdrawal (order of 

377 discontinuance) from the Chief Financial Officer shall be mailed 

378 to the qualified public depository by registered or certified 

379 mail . Penalties incurred because of withdrawal from the public 

380 deposits program shall be the responsibility of the withdrawing 

381 depository . 

382 Section 10 . Section 280 . 16 , Florida Statutes , is amended 

383 to read : 

384 280 . 16 Requirements of qualified public depositories ; 

385 confidentiality . -

386 {1) In addition to any other requirements specified in 

387 this chapter, qualified public depositories shall : 

388 (a ) Take the following actions for each public deposit 

389 account : 

390 1 . Identify the account as a " Florida public deposit " on 
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391 the deposit account record with the name of the public depositor 

392 or provide a unique code for the account for such designation . 

393 2 . When the form prescribed by the Chief Financial Officer 

394 for acknowledgment of receipt of each public deposit account is 

395 presented to the qual ified public depos itory by the public 

396 depositor opening an account , the qualified public depository 

397 shall execute and return the completed form to the public 

398 depositor . 

399 3 . When the acknowledgment of receipt form is presented to 

400 the qualified public depository by the public depositor due to a 

401 change of account name , account number , or qualified public 

402 depository name on an existing public deposit account , the 

403 qualified public depository shall execute and return the 

404 completed form to the public depositor within 45 calendar days 

405 after such presentation . 

406 4 . When the acknowledgment of receipt form is presented to 

407 the qualified public depository by the publ i c depositor on an 

408 account existing before Ju ly 1 , 1998 , t he qualified public 

409 depository shall execute and return the completed form to the 

410 public depositor within 45 calendar days after such 

411 presentation . 

412 (b) Within 15 days after the end of each calendar month , 

413 or when requested by the Chief Financial Officer , submit to the 

414 Chief Financial Office r a written report , under oath , indicating 

415 the average daily balance of all public deposits held by it 

416 during the reported month , required collateral , a detailed 
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417 schedule of all securities pledged as collateral , selected 

418 financial information , and any other information ~ the Chief 

419 Financial Officer deems determines necessary to administer this 

420 chapter . 

421 (c) Provide to each public depositor annually Qz, not 

422 later than October 307 the following information on all open 

423 accounts identified as a " Florida public deposit " for that 

424 public depositor as of September 30 , to be used for confirmation 

425 purposes : the federal employer identification number of the 

426 qualified public depository , the name on the deposit account 

427 record , the federal employer identificat ion number on the 

428 deposit account record , and the account number , account type , 

429 and actual account balance on deposit . Any discrepancy found in 

430 the confirmation process must shall be reconciled before 

431 November 30 . 

432 (d) Submit to the Chief Financial Officer annually ~' not 

433 later than November 307 a report of all public deposits he ld for 

434 the credit of all public depositors at the close of business on 

435 September 30 . Such annual report must shall consist of public 

436 deposit information in a report format prescribed by the Chief 

437 Financial Officer . The manner of required filing may be as a 

438 signed writing or electronic data transmission , at the 

439 discretion of the Chief Financial Off icer . 

440 (e) Submit to the Chief Financial Officer not later than 

441 the date required to be filed with the federal agency : 

442 1. A copy of the quarterly Consolidated Reports of 
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443 Condition and Income, and any amended reports, required by the 

444 Federal Deposit Insurance Act, 12 U. S .C. ss. 1811 et seq . , if 

445 such depository is a bank; or 

2014 

446 2 . A copy of the Thri ft Fina ncial Repor t , and any amended 

447 reports, required to be filed wi t h the Office of Thrift 

448 Supervision if such depository is a savings and loan 

4 4 9 association. 

450 (2 ) The following forms must be made under oath : 

451 (a) The agreement of contingent l iability . 

452 (b) Collateral control agreements and letter of credit 

4 53 agreements . 

454 (3) Any information contained in a report of a qualified 

455 publ i c depository required under this chapter or any rule 

456 adopted under this chapter , together with any information 

457 required of a financial institution that is not a qualified 

458 public depository , is shall, if made confidential by any law of 

459 the United States or of thi s state , be considered confidential 

4 60 and exempt from the provisions of s . 119 . 07(1) and not sub j ect 

461 to dissemination to anyone other than the Chief Financial 

462 Officer under the provisions of this chapter~7 However , it is 

463 the responsibility of each qualified public depository and each 

464 financial institution from which information is required shall 

465 te inform the Chief Financial Officer of information that is 

466 confident ial and the l aw providing for t he confidential ity of 

467 that information , and the Chief Financial Officer does not have 

468 a duty to inquire into whether information is confidential . 
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4 69 Section 11 . Section 280 . 17 , Florida Statutes , is amended 

470 to read : 

471 280 . 17 Requirements for publ ic depositors ; notice to 

472 public depositors and governmental units ; l oss of protection .-In 

473 addition to any other requirement specif ied in this chapter , 

474 public depos itors shall comply with the following : 

4 7 5 ( 1) (a) Each official custodi an of mone ys that meet the 

476 definition of a public deposit under s. 280 . 02 shall ensure such 

477 moneys are placed in a qualified public depository unless the 

478 moneys are exempt under the laws of this state. 

479 (b) Each depositor , asserting that moneys meet the 

480 de finition of a public deposit provided in s . 280 . 02 and are not 

48 1 exempt under the laws of this state , is responsible for any 

482 research or defense required to support such assertion . 

483 (2) Beginni ng July 1 , 1998 , Each public depos i tor shal l 

484 take the following act i ons for each publ ic deposit account : 

485 (a) Ensure that the name of the publ i c depos itor is on the 

486 account or certifi cate or other form provided to the publ i c 

487 depositor by the qualified publ i c depository in a manner 

488 sufficient to identify that the account is a Florida public 

4 89 deposit . 

490 (b) Execute a form prescribed by the Chief Financial 

491 Officer for identification of each public deposit account and 

492 obtain acknowledgment of receipt on the form from the qualified 

493 public depository at the time of opening the account . Such 

494 public depos i t identification and acknowledgment form shall be 
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495 replaced with a current form as required in subsection (3) . A 

496 public deposit account exi sting before July 1 , 1998 , must have a 

497 form completed before September 30 , 1998 . 

498 (c) Maintain the current public deposit identification and 

499 acknowledgment form as a valuable record . Such form is mandatory 

500 for filing a c l aim with the Chi ef Financial Officer upon default 

501 or insolvency of a qual ified public depository . 

502 (3 ) Each public depositor shall review the Chief Financial 

503 Office r ' s publ ished list of qualified public depositories and 

504 ascerta in the status of depositories used. A publi c depositor 

505 shall , For status changes of depos i tories , a publi c depositor 

506 shal l : 

507 (a ) Execute a repl acement public deposit identification 

508 and acknowledgment form , as described in subsection (2 ) , for 

509 each publ ic deposit account when there is a merger, acquisit i on , 

510 name change , or other event which changes the account name , 

511 account number , or name of the qualified public depository . 

512 (b ) Move and c l ose public deposit accounts when an 

513 institution is not included in the authorized l i st of qualified 

514 public depositories or is shown as withdrawing . 

515 (4) !! Whenever public deposits are in a qualified public 

516 depository that has been declared to be in default or insolvent , 

517 each public depositor shall : 

518 (a) Notify the Chief Financial Officer immediately by 

519 telecommunication after receiving notice of the default or 

520 insolvency from the receiver of the depository with subsequent 
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521 written confirmation and a copy of the notice . 

522 (b) Submit to the Chief Financial Officer for each public 

523 deposit , within 30 days after the date of official notification 

524 from the Chief Financial Officer , the following : 

525 1 . A claim form and agreement , as prescribed by the Chief 

526 Financial Officer , executed under oath , accompanied by proof of 

527 authority to execute the form on behalf of the public depositor . 

528 2 . A completed public deposit identification and 

529 acknowledgment form , as described in subsection (2) . 

530 3 . Evidence of the insurance afforded the deposit pursuant 

531 to the Federa l Deposit Insurance Act . 

532 (5) Each public depositor shall confirm annually that 

533 public deposit information as of the close of business on 

534 September 30 has been provided by each qualified public 

535 depository and is in agreement with public depositor records . 

536 Such confirmation must shall include the federal employer 

537 identification number of the qualified public depository, the 

538 name on the deposit account record , the federal employer 

539 identification number on the deposit account record , and the 

540 account number , account type , and actual account balance on 

541 deposit . Public depositors shall request such confirmation 

542 information from qualified public depos itories on or before the 

543 fifth calendar day of October and shall allor.J until October 31 

544 to receive such information. Any discrepancy found in the 

545 confirmation process must shall be resolved reconciled before 

54 6 November 30 . 
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547 (6) Each public depositor shall submit ~' not later than 

548 November 30T an annual report to the Chief Financial Officer 

549 which includes shall include : 

550 (a) The official name , mailing address , and federal 

551 employer identification number of the public depositor . 

552 (b) Verification that confirmation of public depos it 

553 information as of September 30 , as described in subsection (5) , 

554 has been completed . 

555 (c) Public deposit information in a report format 

556 prescribed by the Chief Financial Officer . The manner of 

557 requi red f i ling may be as a signed writing or electronic data 

558 transmi ssion , at the d i scretion of the Chief Financial Officer . 

559 (d) Confirmation that a current public deposit 

560 identification and acknowledgment form , as described in 

561 subsection (2) , has been completed for each public deposit 

562 account and is in the possession of the public depositor . 

563 (7) Notices relat ing to the public deposits program shal l 

564 be mai led to public depos itors and governmental units from a 

565 list developed annually from : 

566 (a ) Public depositors that filed an annual report under 

567 subsection (6 ) . 

568 (b ) ~ governmental unit units existing on September 30 

569 which ~ had no publ i c deposits but filed an annual report 

570 stating "no public deposits.!.!. . .:_ 

571 (c) A governmental unit units establ ished during the year 

572 that filed an annual report as a new governmental unit or 
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573 otherwi se furnished i n writing to the Chief Financial Off i cer 

574 its officia l name , address, and federal employer identification 

575 number . 

576 (8) If a public depositor does not comply with this 

577 section on each public deposit account , the protection from l oss 

578 provided ins . 280 . 18 is not effect i ve as to that publ ic deposit 

579 account . However , the protect i on from loss provided in s . 280 . 18 

580 remains effect i ve if a publ ic depos i tor fai ls to present the 

581 form prescribed by the Chief Financial Offi cer for 

582 ident ification of public depos it accounts and the Chi ef 

583 Financial Officer de termines tha t the defaulting or insolvent 

584 depository had classified , reported , and col latera l ized the 

585 account as a publ i c deposit account. 

586 Sect i on 12 . Th is act shall take effect July 1 , 2014 . 

PCB IBS 14-01 
Page 23 of 23 

CODING: Words stricken are deletions; words underlined are additions. 

v 




