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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 137  Civil Liability of Farmers
SPONSOR(S): Rader
TIED BILLS: None [IDEN./SIM.BILLS: SB 158

REFERENCE ACTION ANALYST STAFF DIRECTOR or
N BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee Bond m Bond \ﬂ%

>
2) Agriculture & Natural Resources Subcommittee

3) Judiciary Committee

SUMMARY ANALYSIS

Removing produce or crops remaining in the fields after harvest, generally by hand, is commonly referred to as
"gleaning."

A farmer who allows gleaning after harvest is exempt from some civil liability arising from any injury or death
resulting from the condition of the land, or from the condition of the produce or crop harvested. The exemption
from civil liability does not apply if injury or death results from gross negligence, intentional act, or a known
dangerous condition not disclosed by the farmer.

The bill expands coverage of the statute by removing the "after harvest" restriction, and by modifying the
liability provision to provide that a farmer is not liable for a dangerous condition that is obvious to a person
entering the farm.

The bill does not appear to have a fiscal impact on the state or local governments.

The bill has an effective date of July 1, 2015.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Present Situation
Landowner Liability in General

A plaintiff who is injured on another person’s land may sue the landowner in tort if the landowner
breached a duty of care owed to the plaintiff and the plaintiff suffered damages as a result of the
landowner's breach. A landowner's duty to persons on his or her land is governed by the status of the
injured person.

An “invitee” is a person who was invited to enter the land.? Florida law defines “invitation” to mean "that
the visitor entering the premises has an objectively reasonable belief that he or she has been invited or
is otherwise welcome on that portion of the real property where injury occurs."® The duties owed to
most invitees are the duty to keep property in reasonably safe condition; the duty to warn of concealed
dangers which are known or should be known to the property holder, and which the invitee cannot
discover through the exercise of due care; and the duty to refrain from wanton negligence or willful
misconduct.*

Farms and Gleaning

The historical use of the term "gleaning” refers to the practice of allowing persons to pick up crops in
the field after the normal harvest. Most of the food available for gleaning is food that was missed by
mechanical harvesting implements and thus only available for harvest by hand. Gleaning by volunteers
on behalf of local charities is a time-honored tradition in farming communities.

Farm Liability in Statute

Current law as s. 768.137, F.S., provides that any farmer who, without receiving compensation, allows
persons to enter his or her land for the purpose of removing produce or crops remaining in the fields
after harvest is exempt from civil liability arising from any injury or death resulting from the condition of
the land, produce, or crop. However, this exemption from civil liability does not apply if injury or death
directly results from the gross negligence, intentional act, or from a known dangerous condition not
disclosed by the farmer.

The statute does not apply to a farmer who allows a pre-harvest gleaning. The liability standard for
such farmer wouid be that described above under Landowner Liability in General.

Effect of Proposed Changes

The bill amends s. 768.137, F.S., to:

e Remove language that limits the scope of the statute to post-harvest, thereby making the
statute apply to gratuitous harvesting of crops at any time.

e Limit the provisions making the farmer liable for gross negligence or an intentional tort to only
apply where the farmer committed the gross negligence or the intentional tort.

' 74 Am.Jur 2d Torts s. 7 (2013).

2 Post v. Lunney, 261 So.2d 147, 147-48 (Fla. 1972).

% Section 768.075(3)(a)1., F.S.

* See, e.g., Dampier v. Morgan Tire & Auto, LLC, 82 S0.3d 204, 205 (Fla. 5th DCA 2012).
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e Add that a farmer is not liable for a dangerous condition that would be obvious to a person
entering on the land.

e Make grammatical and style improvements.

B. SECTION DIRECTORY:
Section 1 amends s. 768.137, F.S., regarding the limitation for civil liability for certain farmers.

Section 2 provides an effective date of July 1, 2015.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues;:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill does not appear to have a direct impact on the private sector.

D. FISCAL COMMENTS:
None.

lil. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.
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C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a
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FLORIDA H O U S E O F R EPRESENTATI V E S

HB 137 2015

A bill to be entitled
An act relating to civil liability of farmers;
amending s. 768.137, F.S.; revising an exemption from
civil liability for farmers who gratuitously allow a
person to enter upon their land for the purpose of
removing farm produce or crops; revising applicability

of the exemption; providing an effective date.

O ~J o 0o w N

9f Be It Enacted by the Legislature of the State of Florida:
10
11 Section 1. Subsections (2) and (3) of section 768.137,
12 Florida Statutes, are amended to read:

13 768.137 Definition; limitation of civil liability for
14 certain farmers; exception.—

15 (2) A Any farmer who gratuitously allows a person persens

16 to enter upon the farmer's herer his—ewn land for the purpose

17| of removing amy farm produce or crops is remaining—in—the—fields
18] f£feollewing—the horvesting thereof;——shall be exempt from civil

19| liability:

20 (a) Arising out of any injury or the death of such person
21| due to resulttimg—frem the nature or condition of the sweh land;
22| or

23 (b) Arising out of any injury or death due to the nature,

24 age, or condition of the amy—sweh farm produce or crops removed

25| by such person erep.

26 (3) The exemption from civil liability provided for in
Page 1 of 2
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F L ORI DA H O U S E O F R EPRESENTATIVE S

HB 137 2015
27| this section does shad++ not apply if injury or death directly
28 results from the gross negligence ory intentional act of the
291 farmer+ or the failure of the farmer to warn of a dangerous
30 condition of which the farmer has actual knowledge unless the
31| dangerous condition would be obvious to a person entering upon
32| the farmer's land fremkrewn dongereus—ecenditionsnet disetesed
33 by—theformer.
34 Section 2. This act shall take effect July 1, 2015.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 313 Digital Assets
SPONSOR(S): Fant
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 102

REFERENCE ACTION ANALYST STAFF DIRECTOR or
/"‘} BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee Mal im, /) Bond V\(%

2) Insurance & Banking Subcommittee ///'

3) Judiciary Committee

SUMMARY ANALYSIS

The bill creates the Florida Fiduciary Access to Digital Assets Act (Act) to provide personal representatives of a
decedent, agents under a power of attorney, guardians, and trustees with the ability to access the digital
assets of an account holder as if these fiduciaries were the account holder. Digital assets include electronic
communications and records such as emails, text messages, online photographs, documents stored on the
cloud, electronic bank statements, and other electronic communications or records.

The bill expressly states that the fiduciaries are authorized users for purposes of criminal laws prohibiting
unauthorized access to electronic accounts. For purposes of privacy laws prohibiting email service providers
and similar entities from disclosing an account holder’s records without the account holder’s consent, the bill
provides that the fiduciaries are deemed to have the lawful consent of the account holders.

The bill does not appear to have a fiscal impact on state or local governments.

The bill provides an effective date of July 1, 2015.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current Situation

Many documents and records that once existed in tangible form, such as letters, contracts, and
financial and bank statements, are being replaced by intangible digital assets’ that are not readily
discoverable or accessible. Substantial amounts of valuable electronic data and digital assets are
acquired and stored in cell phones, computers, online accounts, and other devices.? Accordingly, a
family member or personal representative often faces substantial challenges when trying to identify,
locate, or access the online accounts and digital assets of a deceased or incapacitated person.

This switch to electronic records and digital assets raise a number of issues: Upon an account holder’s
death or incapacity, how does a fiduciary identify and locate that person’s digital assets? Who then has
control or ownership? How is an account accessed when no one has the decedent’s password? Does
the original term of service agreement control whether a successor may gain access to an account?

Resolution of these issues require balancing the fiduciary’s duty to identify and access the digital
assets with the Internet Service Provider’s (ISP) duty to protect the original account holder’s privacy
and not divulge information that could be a violation of state or federal computer security laws. An
additional barrier may exist in the terms-of-service agreement that the original account holder agreed to
when initiating a contract with the service provider.

Criminal Laws
Federal Law

Federal laws prohibit the unauthorized access of both computer systems and certain types of protected
data. The Stored Communications Act® establishes privacy rights and prohibits certain electronic
communication services or remote computing services from knowingly divulging the contents of certain
electronic communications and files. These privacy protections are viewed by some as being
substantial barriers for family members and fiduciaries who seek to access the contents of a deceased
or incapacitated user’s online accounts.* The service providers see them as restrictions on their ability
to disclose electronic communications to anyone, unless certain exceptions are met. Their reasoning is
that, if the Stored Communications Act applies, the online account service provider is prohibited by law
from disclosing the contents of the communications and files.’

The Computer Fraud and Abuse Act’ is designed to protect computers in which there is a federal
interest from certain threats and forms of espionage and from being used to commit fraud.” The law

' Some examples of digital assets are e-mail, photos, projects, online bank accounts, personal records, digital music,
entertainment, presentations, domain names, intellectual property, and client lists. The assets are generally important
because of their sentimental or financial value.
? See James D. Lamm, Digital Passing: Estate Planning for Passwords and Digital Property, Video Clip: Family Wants
Access to Son’s Digital Data After Death (Sept. 10, 2014), http://www digitalpassing.com/2014/09/10/video-clip-family-
3access-sons—diqital-data-death/ (last visited March 11, 2015).

18 U.S.C. s. 2701 et seq.
*James D. Lamm, Digital Passing: Your Client is Six Feet Under, But His Data is in the Cloud, Nov. 2014, 12 (on file with
'ghe Civil Justice Subcommittee).

Id.
®18 U.S.C. 5. 2510, et seq.
7 Charles Doyie, Congressional Research Service, Cybercrime: A Sketch of 18 U.S.C. 1030 and Related Federal Criminal

Laws, 1 (Oct. 15, 2014).
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imposes penalties for the unauthorized access of stored data, devices, and computer hardware.? The
Department of Justice has stated that the Computer Fraud and Abuse Act is broad enough in scope to
permit the federal government to prosecute someone if the person violates the access terms of a web
site’s terms-of-service agreement or usage policies.”

State Law

Chapter 815, F.S., the “Florida Computer Crimes Act,” and Ch. 934, F.S,, "Security of Communications;
Surveillance," address computer related crimes and the security of communications and are modeled
after the federal Stored Communications Act. Neither provision addresses the ability of a fiduciary to
legally access, duplicate, or control digital assets.™

The Model Uniform Law
Believing that legislation was needed to ensure that account holders or their guardians retain control of
digital property, the Uniform Law Commission developed and adopted the Uniform Fiduciary Access to

Digital Assets Act in July, 2014.

Effect of the Bill

The bill creates ch. 740, F.S., consisting of ss. 740.001-740.911, F.S., the "Florida Fiduciary Access to
Digital Assets Act,” (Act) to provide fiduciaries with the authority to access, control, or copy digital
assets and accounts. The Act only applies to four different types of fiduciaries: personal
representatives, guardians, agents acting pursuant to a power of attorney, and trustees. These
fiduciaries are already bound to comply with existing fiduciary duties. The provisions of the Act do not
extend to family members or others who seek access to the digital assets unless they are a fiduciary.

The bill is also limited by the definition of “digital assets.” The act only applies to an electronic record,
which includes electronic communications, and does not apply to the underlying asset or liability unless
the asset or liability is itself an electronic record.

Definitions

The bill creates s. 740.101, F.S., to define terms used in the Act. The majority of the terms are found in
the Florida Probate Code and the Florida Powers of Attorney Act, while others are adapted from federal
statutes or the uniform act. Below are some of the most frequently used new terms in the bill:

¢ An “account holder” is defined as a person who has entered into a terms-of-service agreement
with a custodian as well as a fiduciary for that person. It also includes a deceased person who
entered into the agreement during the individual’s lifetime. Under this definition, the fiduciary
steps into the shoes of the original account holder;

e “Catalogue of electronic communications” means information that identifies each person with
which an account holder has had an electronic communication, the time and date of the
communication, and the electronic address of the person;

e “Content of an electronic communication” is defined to mean information not readily accessible
to the public concerning the substance or meaning of an electronic communication;

o A *custodian” is defined as a person that carries, maintains, processes, receives, or stores a
digital asset of an account holder, such as an ISP;

® William Bissett and David Kauffman, Surf the Evolving Web of Laws Affecting Digital Assets, 41 Estate Planning No. 4
SApr. 2014).

Lamm, supra note 4, at 10.
' The Real Property, Probate, & Trust Law Section of The Florida Bar, White Paper: Proposed Enactment of

Chapter 740, Florida Statutes (2014).
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o A “digital asset” is defined as an electronic record but does not include the underlying asset or
liability unless the asset or liability is an electronic record,

e “Electronic communication” is defined as a digital asset stored by an electronic communication
service or carried or maintained by a remote computing service and includes the catalogue and
content of an electronic communication; and

e “Electronic communication service” means a custodian that provides to the pubilic the ability to
send or receive an electronic communication, such as a web-based email provider;

Four Types of Fiduciaries Covered (Sections 4-7)

The bill creates ss. 740.201-740.501, F.S., which provide that only a fiduciary who is a personal
representative of a decedent, a guardian of a ward, an agent for a principal under a power of attorney,
or a trustee may be authorized to access another’s digital assets. In essence, the bill provides that the
fiduciary steps into the shoes of the person he or she is representing through this grant of authority to
manage their digital assets. Each of the four types of fiduciaries are generally given the right to access:

e The content of an electronic communication sent or received by the decedent, ward, or principal
if the electronic communication service or remote computing service is authorized to disclose
the content under the federal law. The “content” is defined in the act as information not readily
accessible to the public concerning the substance or meaning of an electronic communication. 1t
is generally the subject line of an e-mail or the body of an e-mail or the body of other types of
electronic communications that are protected by the federal law;

e The “catalogue” of electronic communications sent or received by the decedent. The “catalogue”
is the non-content records that a service provider holds such as the sender’'s and recipient’s
name and address, and the date and time of the e-mail message; and

¢ Any other digital asset that the decedent had a right or interest in at his or her death.

The authority of a personal representative or trustee to access a decedent’s or settlor’s digital assets
can be restricted by court order, the terms of a trust or will, or by agreement between a service provider
and the account holder decedent or settior to restrict a fiduciary’s access to the digital assets. With
respect to guardians, a guardian is not authorized to access a ward’s digital assets unless authorized
by court order.

Section 750.501, F.S., regarding the control of digital assets by a trustee, is structured slightly different
than the provisions relating to other types of fiduciaries. The bill distinguishes a trustee who is an
original account holder from a trustee who is not an original account holder. Unless otherwise provided
by the court or the terms of the trust, a trustee that is the original account holder has the right to access
each digital asset held in trust, including the catalogue of electronic communications and the content of
an electronic communication. Similar to provisions in the bill for the other fiduciaries, a trustee or
successor of a trust that is not an original account holder has the right to access the catalogue of
electronic communications. The trustee will have access to the content of the settlor's communications
if the electronic communication service or remote computing services is authorized to disclose them
under federal law.

A Fiduciary’s Access and Authority Over the Digital Assets (Section 8)

Section 740.601, F.S., created in the bill establishes the fiduciary’s access to, and authority over, the
digital assets of the account holder. The fiduciary remains subject to the duties and obligations of
existing law and any terms-of-service agreement and is liable for any breach that occurs.

A fiduciary that is an account holder or has the right to access a digital asset:
e May take any action regarding the digital asset to the extent of the account holder, subject to
any limitations in a terms of a service agreement and copyright laws;
¢ Is deemed to have the consent of the account holder for the custodian to divuige the content of
an electronic communication under applicable privacy laws; and
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e Is an authorized user under applicable computer fraud and unauthorized access laws. By
defining the fiduciary as an authorized user, this section provides that the fiduciary is legally
authorized to access the digital information and is not in violation of the federal or state laws
prohibiting unauthorized access.

Provisions in Terms-of-Service Agreements and Access to Tangible Personal Property
(Section 8)

Section 740.601(2), F.S., which is created in the bill, addresses terms-of-service agreements. A
provision in a terms-of-service agreement that limits a fiduciary’s access to a digital asset of an account
holder is declared to be against the public policy of the state unless the account holder agreed to the
provision after July 1, 2015 (the effective date of the bill). The bill effectively provides that account
holders consent to the disclosure of their digital assets to a fiduciary uniess they affirmatively opt out of
disclosing their digital assets. The bill also declares that a choice-of-law provision in a terms-of-service
agreement is unenforceable if the provision designates a law that limits a fiduciary’s access to a digital
asset.

Section 740.601(5), F.S., provides that a fiduciary is authorized to access digital assets stored on
equipment that is the tangible property of the decedent, ward, principal, or settlor, such as a computer
or cell phone. This provision shields a fiduciary from criminal and civil liability for unauthorized access
of such equipment.

Compliance and Immunity (Sections 9 & 10)

Section 740.701, F.S., created in the bill provides the procedures for a fiduciary to request access to,
control of, or a copy of an account holder’s digital assets, and requires the custodian’s compliance with
the fiduciary’s request within 60 days, if:

e A personal representative submits a certified copy of the letters of administration or other
specified document;

e A guardian submits a certified copy of letters of plenary guardianship or a court order giving the
guardian authority over the asset;

e An agent submits an original or copy of the power of attorney and a certification of the agent,
under penalty of perjury, that the power of attorney is in effect;

o A trustee submits a certified copy of the trust instrument or a certification of trust authorizing the
trustee to exercise authority over the asset; or

e A person entitled to receive and collect specified digital assets submits a request accompanied
by a certified copy of an order of summary administration.

A custodian who relies on a certification of trust is not liable if he or she acts in reliance on those
documents. However, if the custodian demands the trust instrument, he or she is liable for damages if a
court determines that the custodian did not act in good faith when demanding the trust instrument. The
bill also provides that a custodian is immune from liability if it acts in good faith in compliance with the
bill.

Electronic Signatures in Global and National Commerce Act (Section 11)

Section 740.901, F.S., which is created by the bill, establishes the relationship between the Act and the
Electronic Signatures in Global and National Commerce Act, which regulates the recognition of
electronic signatures for interstate and foreign commerce, noting where this act does and does not
modify the federal law.
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Applicability of the Act (Section 12)

Section 740.011, F.S., created by the bill, provides that the powers granted by the Act to personal
representatives, guardians, trustees, and agents applies regardless of whether the fiduciary's authority
arose on, before, or after July 1, 2015 (the effective date of the bill). Additionally, the bill does not apply
to a digital asset of an employer used by an employee in the ordinary course of the employer’s
business. '

Effective Date (Section 13)

The bill provides an effective date of July 1, 2015.

B. SECTION DIRECTORY:

Section 1 creates ch. 740, F.S., consisting of ss. 740.001-740.911, F.S., to be entitled "Fiduciary
Access to Digital Assets."

Section 2 creates s. 740.001, F.S,, relating to the short title.
Section 3 creates s. 740.101, F.S., relating to definitions.

Section 4 creates s. 740.201, F.S., relating to the authority of a personal representative over the digital
assets of a decedent.

Section 5 creates s. 740.301, F.S., relating to the authority of a guardian over the digital assets of a
ward. ,

Section 6 creates s. 740.401, F.S., relating to the control by an agent over digital assets.
Section 7 creates s. 740.501, F.S., relating to the control by a trustee over digital assets.
Section 8 creates s. 740.601, F.S., relating to fiduciary access and authority.

Section 9 creates s. 740.701, F.S., relating to compliance.

Section 10 creates s. 740.801, F.S., relating to immunity.

Section 11 creates s. 740.901, F.S.,, relating to the relation to the Electronic Signatures in Global and
National Commerce Act.

Section 12 creates s. 740.911, F.S,, relating to applicability.
Section 13 provides an effective date of July 1, 2015.
ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:
The bill does not appear to have any impact on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
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1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:
The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

None.
Ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

The doctrine of preemption is a principie of law which holds that federal laws take precedence over
state laws, and as such, states may not enact laws that are inconsistent with the federal law. Under
the Electronic Communications Privacy Act, a service provider, with few exceptions, may not divulge
the contents of a communication without the “lawful consent” of the originator or addressee or
intended recipient or the subscriber.! There is no case law directly on point that addresses whether
a state statute can deem that a decedent, settler, principal, or ward lawfully consents to the release
of his or her communications to a fiduciary. Additionally, there does not appear to be any case law
indicating whether a state statute can define who is an authorized user of an account for purposes of
federal laws that prohibit the unauthorized access to certain electronic data. Therefore, it is unclear
whether federal law preempts the access to digital assets authorized by the bill. However, fiduciaries
are generally understood to stand in the shoes of those they represent and this bill seems consistent
with the traditional functions of fiduciaries.

Notwithstanding the foregoing, the bill, might not conflict with federal law because it provides
fiduciaries with access to an account holder’s electronic communication if authorized by federal law.
Thus, the bill could be read to reserve to the courts the duty of defining what access is authorized
under federal law.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Section 12 of the bill provides that the Act applies retroactively to the digital assets of individuals who
died or became incapacitated before the bill takes effect. Consequently, the bill assumes that given the
choice, these individuals would not have acted to restrict access to their digital assets.

18 U.S.C. 2702(b)(3). _
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IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a
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FLORIDA H O U S E O F R EPRESENTATI VE S

HB 313 2015

1 A bill to be entitled

2 An act relating to digital assets; providing a

3 directive to the Division of Law Revision and

4 Information; creating s. 740.001, F.S.; providing a

5 short title; creating s. 740.101, F.S.; defining

6 terms; creating s. 740.201, F.S.; authorizing a

7 personal representative to have access to specified

8 digital assets of a decedent under certain

9 circumstances; creating s. 740.301, F.S.; authorizing
10 a guardian to have access to specified digital assets
11 of a ward under certain circumstances; creating s.

12 740.401, F.S.; authorizing an agent to have access to
13 specified digital assets of a principal under certain
14 circumstances; creating s. 740.501, F.S.; authorizing
15 a trustee to have access to specified digital assets
16 held in trust under certain circumstances; creating s.
17 740.601, F.S.; providing the rights of a fiduciary
18 relating to digital assets; providing that specified
19 provisions in a terms-of-service agreement are
20 unenforceable or void as against the strong public
21 policy of this state under certain circumstances;
22 creating s. 740.701, F.S.; providing requirements for
23 compliance for a custodian, a personal representative,
24 a guardian, an agent, a trustee, or another person
25 that is entitled to receive and collect specified
26 digital assets; providing for damages if a demand for
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F L ORI DA H O U S E O F REPRESENTATIVE S

HB 313 2015
27 the trust instrument is not made in good faith by a
28 custodian; providing applicability; creating s.
29 740.801, F.S.; providing immunity for a custodian and
30 its officers, employees, and agents for any action
31 done in good faith and in compliance with ch. 740,
32 F.S.; creating s. 740.901, F.S.; clarifying the
33 relationship of ch. 740, F.S., to the Electronic
34 Signatures in Global and National Commerce Act;
35 creating s. 740.911, F.S.; providing applicability;
36 providing an effective date.

37
38 Be It Enacted by the Legislature of the State of Florida:
39

40 Section 1. The Division of Law Revision and Information 1is

41 directed to create chapter 740, Florida Statutes, consisting of

42 sections 740.001-740.911, Florida Statutes, to be entitled

43 "Fiduciary Access to Digital Assets."

44 Section 2. Section 740.001, Florida Statutes, 1s created
45 to read:
46 740.001 Short title.—This chapter may be cited as the

47 "Florida Fiduciary Access to Digital Assets Act."

48 Section 3. Section 740.101, Florida Statutes, is created
49 to read:
50 740.101 Definitions.—As used in this chapter, the term:

51 (1) "Account holder" means a person that has entered into

52 a terms-of-service agreement with a custodian and also includes
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53| a fiduciary for such person. The term includes a deceased

54 individual who entered into the agreement during the

55 individual's lifetime.

56 (2) "Agent" means a person that is granted authority to

57 act for a principal under a durable or nondurable power of

58 attorney, whether denominated an agent, an attorney in fact, or

59| otherwise. The term includes an original agent, a co-agent, and

60| a successor agent.

61 (3) "Carry" means to engage in the transmission of

62 electronic communications.

63 (4) "Catalogue of electronic communications”™ means

64 information that identifies each person with which an account

65 holder has had an electronic communication, the time and date of

66 the communication, and the electronic address of the person.

67 (5) "Content of an electronic communication” means

68 information not readily accessible to the public concerning the

69| substance or meaning of an electronic communication.

70 (6) "Court" means a circuit court of this state.

71 (7) "Custodian" means a person that carries, maintains,

72| processes, receives, or stores a digital asset of an account

73 holder.

74 (8) "Digital asset” means an electronic record. The term

75 does not include an underlying asset or liability to which an

76 electronic record refers, unless the asset or liability is

77 itself an electronic record.

78 (9) "Electronic" means technology having electrical,
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79] digital, magnetic, wireless, optical, electromagnetic, or

80| similar capabilities.

81 (10) "Electronic communication" means a digital asset

82 stored by an electronic communication service or carried or

83| maintained by a remote computing service. The term includes the

84 catalogue of electronic communications and the content of an

85 electronic communication.

86 (11) "Electronic communication service" means a custodian

87| that provides to the public the ability to send or receive an

88 electronic communication.

89 (12) "Fiduciary" means a person that is an original,

90 additional, or successor personal representative, guardian,

91 agent, Or trustee.

92 {13) "Guardian" means a person that has been appointed by

93| the court as guardian of the property of a minor or

94 incapacitated individual. The term includes a person that has

95| Dbeen appointed by the court as an emergency temporary guardian

96 of the property.

97 (14) "Information" means data, text, images, videos,

98 sounds, codes, computer programs, software, databases, or the

99| 1like.

100 (15) "Person" means an individual, estate, trust, business

101 or nonprofit entity, public corporation, government or

102 governmental subdivision, agency, or instrumentality, or other

103| legal entity.

104 (16) "Perscnal representative" means the fiduciary
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105 appointed by the court to administer the estate of a deceased

106 individual pursuant to letters of administration or an order

107} appointing a curator or administrator ad litem for the estate.

108 (17) "Power of attorney" means a record that grants an

109 agent authority to act in the place of a principal pursuant to

110| chapter 7009.

111 (18) "Principal" means an individual who grants authority

112 to an agent in a power of attorney.

113 (19) "Record" means information that is inscribed on a

114| tangible medium or that is stored in an electronic or other

115| medium and is retrievable in perceivable form.

116 (20) "Remote computing service" means a custodian that

117 provides to the public computer processing services or the

118 storage of digital assets by means of an electronic

119 communications system as defined in 18 U.S.C. s. 2510(14).

120 (21) "Terms-of-service agreement" means an agreement that

121 controls the relationship between an account holder and a

122 custodian.

123 (22) "Trustee" means a fiduciary that holds legal title to

124 a digital asset pursuant to an agreement, declaration, or trust

125 instrument that creates a beneficial interest in the settlor or

126 others.

127 (23) "Ward" means an individual for whom a guardian has

128 been appointed.

129 (24) "Will" means an instrument admitted to probate,

130 including a codicil, executed by an individual in the manner
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131| prescribed by the Florida Probate Code, which disposes of the

132 individual's property on or after his or her death. The term

133| includes an instrument that merely appoints a personal

134 representative or revokes or revises another will.

135 Section 4. Section 740.201, Florida Statutes, 1is created
136 to read:

137 740.201 Authority of personal representative over digital

138 assets of a decedent.—Subject to s. 740.601(2) and unless

139| otherwise provided by the court or the will of a decedent, a

140| personal representative has the right to access:

141 (1) The content of an electronic communication sent or

142 received by the decedent if the electronic communication service

143| or remote computing service is authorized to disclose the

144 content under the Electronic Communications Privacy Act, 18

145 U.S.C. s. 2702(b);

146 (2) The catalogue of electronic communications sent or

147 received by the decedent; and

148 (3) Any other digital asset in which the decedent had a

149 right or interest at his or her death.

150 Section 5. Section 740.301, Florida Statutes, is created
151 to read:

152 740.301 Authority of guardian over digital assets of a

153 ward.—The court, after an opportunity for hearing, may grant a

154| guardian the right to access:

155 (1) The content of an electronic communication sent or

156 received by the ward if the electronic communication service or
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157 remote computing service is authorized to disclose the content

158 under the Electronic Communications Privacy Act, 18 U.S.C. s.

159 2702 (b);

160 (2) The catalogue of electronic communications sent or

161 received by the ward; and

162 (3) Any other digital asset in which the ward has a right

163 or interest.

164 Section 6. Section 740.401, Florida Statutes, is created
165 to read:
166 740.401 Control by agent of digital assets.—

167 (1) To the extent a power of attorney expressly grants

168 authority to an agent over the content of an electronic

169| communication of the principal, the agent has the right to

170 access the content of an electronic communication sent or

171 received by the principal if the electronic communication

172 service or remote computing service is authorized to disclose

173 the content under the Electronic Communications Privacy Act, 18

174 U.S5.C. s. 2702 (b).

175 (2) Except as provided in subsection (1) and unless

176| otherwise provided by a power of attorney or a court order, an

177 agent has the right to access:

178 (a) The catalogue of electronic communications sent or

1795 received by the principal; and

180 {(b) Any other digital asset in which the principal has a

181 right or interest.

182 Section 7. Section 740.501, Florida Statutes, 1is created
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183 to read:
184 740.501 Control by trustee of digital assets.—Subject to

185 s. 740.601(2) and unless otherwise provided by the court or the

186 terms of a trust, a trustee or a successor of a trustee that is:

187 (1) An original account holder has the right to access

188| each digital asset held in trust, including the catalogue of

189 electronic communications sent or received and the content of an

190 electronic communication; or

191 (2) Not an original account holder has the right to access

192 the following digital assets held in trust:

193 (a) The catalogue of electronic communications sent or

194 received by the account holder;

195 (b) The content of an electronic communication sent or

196 received by the account holder if the electronic communication

197 service or remote computing service is authorized to disclose

198 the content under the Electronic Communications Privacy Act, 18

199 U.S.C. s. 2702(b); and

200 (c) Any other digital asset in which the account holder or

201 any successor account holder has a right or interest.

202 Section 8. Section 740.601, Florida Statutes, 1s created
203 to read:
204 740.601 Fiduciary access and authority.—

205 (1) A fiduciary that is an account holder or has the right

206| wunder this chapter to access a digital asset of an account

207 holder:

208 (a) May take any action concerning the digital asset to
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209| the extent of the account holder's authority and the fiduciary's

210} powers under the laws of this state, subject to the terms-of-

211 service agreement and copyright or other applicable law;

212 (b) Is deemed to have the lawful consent of the account

213 holder for the custodian to divulge the content of an electronic

214| communication to the fiduciary under applicable electronic

215 privacy laws; and

216 (c) Is an authorized user under applicable computer fraud

217 and unauthorized access laws.

218 (2) TIf a provision in a terms-of-service agreement limits

219| a fiduciary's access to a digital asset of the account holder,

220{ the provision is void as against the strong public policy of

221 this state unless the account holder agreed to the provision

222 after July 1, 2015, by an affirmative act separate from the

223 account holder's assent to other provisions of the terms-of-

224 service agreement.

225 (3) A choice-of-law provision in a terms-of-service

226| agreement is unenforceable against a fiduciary acting under this

227 chapter to the extent the provision designates a law that

228| enforces a limitation on a fiduciary's access to a digital asset

229 which is void under subsection (2).

230 (4) Except as provided in subsection (2), a fiduciary's

231 access to a digital asset under this chapter does not violate a

232 terms-cf-service agreement, notwithstanding a provision of the

233| agreement, which limits third-party access or reguires notice of

234 change in the account holder's status.
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235 (5) As to tangible personal property capable of receiving,

236 storing, processing, or sending a digital asset, a fiduciary

237 with authority over the property of a decedent, ward, principal,

238 or settlor has the right to access the property and any digital

239| asset stored in it and is an authorized user for purposes of any

240, applicable computer fraud and unauthorized access laws,

241 including the laws of this state.

242 Section 9. Section 740.701, Florida Statutes, is created
243 to read:
244 740.701 Cbmpliance.—

245 (1) TIf a fiduciary that has a right under this chapter to

246 access a digital asset of an account holder complies with

247 subsection (2), the custodian shall comply with the fiduciary's

248 request for a record for:

249 (a) Access to the digital asset;
250 {b) Control of the digital asset; and
251 (c) A copy of the digital asset to the extent authorized

252 by copyright law.

253 (2) If a request under subsection (1) is made by:

254 {(a) A personal representative who has the right of access

255 under s. 740.201, the request must be accompanied by a certified

256| copy of the letters of administration of the personal

257 representative, an order authorizing a curator or administrator

258 ad litem, or other court order;

259 (b) A guardian that has the right of access under s.

260 740.301, the request must be accompanied by a certified copy of
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261 letters of plenary guardianship of the property or a court order

262} that gives the guardian authority over the digital asset;

263 (c) An agent that has the right of access under s.

264 740.401, the request must be accompanied by an original or a

265 copy of the power of attorney which authorizes the agent to

266| exercise authority over the digital asset and a certification of

267 the agent, under penalty of perjury, that the power of attorney

268 is in effect;

269 (d) A trustee that has the right of access under s.

270 740.501, the request must be accompanied by a certified copy of

271 the trust instrument, or a certification of trust under s.

272 736.1017, which authorizes the trustee to exercise authority

273 over the digital asset; or

274 (e) A person that is entitled to receive and collect

275| specified digital assets, the request must be accompanied by a

276 certified copy of an order of summary administration issued

277 pursuant to chapter 735.

278 (3) A custodian shall comply with a request made under

279 subsection (1) not later than 60 days after receipt. If the

280| custodian fails to comply, the fiduciary may apply to the court

281 for an order directing compliance.

282 (4) A custodian that receives a certification of trust may

283 require the trustee to provide copies of excerpts from the

284 original trust instrument and later amendments which designate

285 the trustee and confer on the trustee the power to act in the

286| pending transaction.

Page 11 0f 13

CODING: Words stricker are deletions; words underlined are additions.
hb0313-00



F L ORIDA H O U S E O F R EPRESENTATIVE S

HB 313 2015

287 (5) A custodian that acts in reliance on a certification

288 of trust without knowledge that the representations contained in

289 it are incorrect is not liable to any person for so acting and

290| may assume without inquiry the existence of facts stated in the

291 certification.

292 (6) A custodian that enters into a transaction in good

293| faith and in reliance on a certification of trust may enforce

294 the transaction against the trust property as if the

295| representations contained in the certification were correct.

296 (7) A custodian that demands the trust instrument in

297 addition to a certification of trust or excerpts under

298 subsection (4) is liable for damages if the court determines

299| that the custodian did not act in good faith in demanding the

300 trust instrument.

301 (8) This section does not limit the right of a person to

302| obtain a copy of a trust instrument in a judicial proceeding

303 concerning the trust.

304 Section 10. Section 740.801, Florida Statutes, 1is created
305 to read:

300 740.801 Tmmunity.—A custodian and its officers, employees,

307 and agents are immune from liability for any action done in good

308 faith in compliance with this chapter.

309 Section 11. Section 740.901, Florida Statutes, 1is created
310 to read:
311 740.901 Relation to Electronic Signatures in Global and

312 National Commerce Act.—This chapter modifies, limits, or
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313 supersedes the Electronic Signatures in Global and National

314 Commerce Act, 15 U.S.C. ss. 7001 et seq., but does not modify,

315 limit, or supersede s. 101(c) of that act, 15 U.S.C. s. 7001 ({(c),

316 or authorize electronic delivery of the notices described in s.

317 103(b) of that act, 15 U.S.C. s. 7003(b).

318 Section 12. Section 740.911, Florida Statutes, is created
319 to read:

320 740.911 Applicability.—
321 (1) Subject to subsection (2), this chapter applies to:
322 (a) An agent acting under a power of attorney executed

323 before, on, or after July 1, 2015;

324 (b) A personal representative acting for a decedent who

325 died before, on, or after July 1, 2015;

326 (c) A guardian appointed through a guardianship

327! proceeding, whether pending in a court or commenced before, on,

328 or after July 1, 2015; and

329 (d) A trustee acting under a trust created before, on, or

330 after July 1, 2015.

331 (2) This chapter does not apply to a digital asset of an

332 employer used by an employee in the ordinary course of the

333 employer's business.

334 Section 13. This act shall take effect July 1, 2015.
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COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED ___ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION . (Y/N)

FAILED TO ADOPT (/N

WITHDRAWN Y/

OTHER -

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Fant offered the following:

Amendment (with title amendment)
Remove everything after the enacting clause and insert:

Section 1. The Division of Law Revision and Informatiocn is

directed to create chapter 740, Florida Statutes, consisting of

sections 740.001-740.911, Florida Statutes, to be entitled

"Fiduciary Access to Digital Assets."

Section 2. Section 740.001, Florida Statutes, 1s created
to read:

740.001 Short title.—This chapter may be cited as the

"Florida Fiduciary Access to Digital Assets Act.

Section 3. Section 740.101, Florida Statutes, is created
to read:

740.101 Definitions.—As used in this chapter, the term:

(1) "Account holder" means a person that has entered into
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a terms-of-service agreement with a custodian and also includes

a fiduciary for such person. The term includes a deceased

individual who entered into the agreement during the

individual's lifetime.

(2) "Agent" means a person that is granted authority to

act for a principal under a durable or nondurable power of

attorney, whether denominated an agent, an attorney in fact, or

otherwise. The term includes an original agent, a co-agent, and

a successor agent.

(3) "Carry" means to engage in the transmission of

electronic communications.

(4) "Catalogue of electronic communications" means

information that identifies each person with which an account

holder has had an electronic communication, the time and date of

the communication, and the electronic address of the person.

(5) "Content of an electronic communication" means

information concerning the substance or meaning of an electronic

communication which:

(a) Has been sent or received by an account holder;

(b) Is in electronic storage by a custodian providing an

electronic-communication service to the public or is carried or

maintained by a custodian providing a remote-computing service

to the public; and

(c) Is not readily accessible to the public.
(6) "Court" means a circuit court of this state.
(7) "Custodian" means a person that carries, maintains,
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processes, receives, or stores a digital asset of an account

holder.

(8) "Digital asset" means a record that is electronic. The

term does not include an underlying asset or liability unless

the asset or liability is itself a record that is electronic.

(9) "Electronic" means technology having electrical,

digital, magnetic, wireless, optical, electromagnetic, or

similar capabilities.

(10) "Electronic communication”" has the same meaning as

the definition in 18 U.S.C. s. 2510(12).

(11) "Electronic communication service" means a custodian

that provides to an account holder the ability to send or

receive an electronic communication.

(12) "Fiduciary" means a person that is an original,

additional, or successor personal representative, guardian,

agent, or trustee.

(13) "Guardian" means a person that has been appointed by

the court as guardian of the property of a minor or

incapacitated individual. The term includes a person that has

been appointed by the court as an emergency temporary guardian

of the property.

(14) "Information" means data, text, images, videos,

sounds, codes, computer programs, software, databases, or the

like.

(15) "Person" means an individual, estate, trust, business

or nonprofit entity, public corporation, government or
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governmental subdivision, agency, or instrumentality, or other

legal entity.

(16) "Personal representative" means the fiduciary

appointed by the court to administer the estate of a deceased

individual pursuant to letters of administration or an order

appointing a curator or administrator ad litem for the estate.

(17) "Power of attorney" means a record that grants an

agent authority to act in the place of a principal pursuant to

chapter 709.

(18) "Principal” means an individual who grants authority

to an agent in a power of attorney.

(19) "Record”" means information that is inscribed on a

tangible medium or that is stored in an electronic or other

medium and is retrievable in perceivable form.

(20) "Remote computing service" means a custodian that

provides to an account holder computer processing services or

the storage of digital assets by means of an electronic

communications system as defined in 18 U.S.C. s. 2510(14).

(21) "Terms-of-service agreement" means an agreement that

controls the relationship between an account holder and a

custodian.

(22) "Trustee" means a fiduciary that holds legal title to

a digital asset pursuant to an agreement, declaration, or trust

instrument that creates a beneficial interest in another.

(23) "Ward" means an individual for whom a guardian has

been appointed. The term includes an individual for whom an
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96| application for the appointment of a guardian is pending.

97 (24) "Will" means an instrument admitted to probate,

98 including a codicil, executed by an individual in the manner

99| prescribed by the Florida Probate Code, which disposes of the

100 individual's property on or after his or her death. The term

101{ includes an instrument that merely appoints a personal

102 representative or revokes or revises another will.

103 Section 4. Section 740.201, Florida Statutes, is created
104 to read:

105 740.201 Authority of personal representative over digital

106] assets of a decedent.—Subject to s. 740.601(2) and unless

107 otherwise provided by the court or the will of a decedent, the

108 personal representative of the decedent has the right to access:

109 (1) The content of an electronic communication that the

110| custodian is permitted to disclose under 47 U.S.C. s. 222 or

111 under the Electronic Communications Privacy Act, 18 U.S.C. s.

112 2702 (b);

113 (2) The catalogue of electronic communications sent oOr

114 received by the decedent; and

115 (3) Any other digital asset in which the decedent had a

116| right or interest at his or her death.

117 Section 5. Section 740.301, Florida Statutes, 1s created
118 to read:
119 740.301 Authority of guardian over digital assets of a

120 ward.— Subject to s. 740.601(2), the court, after an opportunity

121 for hearing, may grant a guardian the right to access:
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122 (1) The content of an electronic communication that the

123| custodian is permitted to disclose under 47 U.S.C. s. 222 or

124 under the Electronic Communications Privacy Act, 18 U.S.C. s.

125} 2702 (b);

126 (2) The catalogue of electronic communications sent or

127 received by the ward; and

128 (3) Any other digital asset in which the ward has a right

129 or interest.

130 Section 6. Section 740.401, Florida Statutes, is created
131 to read:
132 740.401 Control by agent of digital assets.—

133 (1) To the extent a power of attorney expressly grants

134 authority to an agent over the content of an electronic

135| communication of the principal and subject to s. 740.601(2), the

136 agent has the right to access the content of an electronic

137 communication that the custodian is permitted to disclose under

138 47 U.S.C. s. 222 or under the Electronic Communications Privacy

139 Act, 18 U.S.C. s. 2702(b).

140 (2) Subject to s. 740.601(2) and unless otherwise provided

141 by a power of attorney or a court order, an agent has the right

142 to access:

143 (a) The catalogue of electronic communications sent or

144 received by the principal; and

145 (b) Any other digital asset in which the principal has a

146{ right or interest.
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Section 7. Section 740.501, Florida Statutes, is created
to read:

740.501 Control by trustee of digital assets.—Subject to

s. 740.601(2) and unless otherwise provided by the court or the

terms of a trust, a trustee or a successor of a trustee that is:

(1) An original account holder has the right to access

each digital asset held in trust, including the catalogue of

electronic communications sent or received and the content of an

electronic communication; or

(2) Not an original account holder has the right to access

the following digital assets held in trust:

(a) The catalogue of electronic communications sent or

received by the account holder;

(b) The content of an electronic communication that the

custodian is permitted to disclose under 47 U.S.C. s. 222 or

under the Electronic Communications Privacy Act, 18 U.S.C. s.

2702 (b):; and

(c) Any other digital asset in which the account holder or

any successor account holder has a right or interest.

Section 8. Section 740.601, Florida Statutes, is created
to read:

740.601 Fiduciary access and authority.—

(1) A fiduciary that is an account holder or has the right

under this chapter to access a digital asset of an account

holder:

(a) May take any action concerning the digital asset to
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the extent of the account holder's authority and the fiduciary's

powers under the laws of this state, subject to the terms-of-

service agreement and copyright or other applicable law;

(b) Is deemed to have the lawful consent of the account

holder for the custodian to divulge the content of an electronic

communication to the fiduciary under applicable electronic

privacy laws; and

(c) Is an authorized user under applicable computer fraud

and unauthorized access laws.

(2) If a provision in a terms-of-service agreement limits

a fiducliary's access to a digital asset of the account holder,

the provision is void as against the strong public policy of

this state unless the account holder agreed to the provision by

an affirmative act separate from the account holder's assent to

other provisions of the terms-of-service agreement. A direction

provided by the account holder to a custodian by an affirmative

act separate from the account holder's assent to other

provisions of the terms of service agreement supersedes any

contrary direction in the account holder's will, trust, or power

of attorney.

(3) A choice-of-law provision in a terms-of-service

agreement 1s unenforceable against a fiduciary acting under this

chapter to the extent the provision designates a law that

enforces a limitation on a fiduciary's access to a digital asset

which i1s void under subsection (2).

645941 - h0313 - strike.docx
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Bill No. HB 313 (2015)
Amendment No. 1

(4) As to tangible personal property capable of receiving,

storing, processing, or sending a digital asset, a fiduciary

with authority over the property of a decedent, ward, principal,

or settlor has the right to access the property and any digital

asset stored in it and is an authorized user for purposes of any

applicable computer fraud and unauthorized access laws,

including the laws of this state.

Section 9. Section 740.701, Florida Statutes, 1is created
to read:

740.701 Compliance.—

(1) If a fiduciary that has a right under this chapter to

access a digital asset of an account holder complies with

subsection (2), the custodian shall comply with the fiduciary's

request for a record for:

(a) Access to the digital asset;

(b) Control of the digital asset; and

(c) A copy of the digital asset to the extent authorized

by copyright law.

(2) If a request under subsection (1) is made by:

(a) A personal representative who has the right of access

under s. 740.201, the request must be accompanied by a certified

copy of the letters of administration of the personal

representative, an order authorizing a curator or administrator

ad litem, or other court order;

(b) A guardian that has the right of access under s.

740.301, the request must be accompanied by a certified copy of

0645941 - h0313 - strike.docx
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Bill No. HB 313 (2015)
Amendment No. 1

224 letters of plenary guardianship of the property or a court order

225| that gives the guardian authority over the digital asset;

226 (c) An agent that has the right of access under s.

227 740.401, the request must be accompanied by an original or a

228 copy of the power of attorney which authorizes the agent to

229| exercise authority over the digital asset and a certification of

230| the agent, under penalty of perjury, that the power of attorney

231 is in effect;

232 (d) A trustee that has the right of access under s.

233 740.501, the request must be accompanied by a certified copy of

234 the trust instrument, or a certification of trust under s.

235 736.1017, which authorizes the trustee to exercise authority

236 over the digital asset; or

237 (e) A person that is entitled to receive and collect

238 specified digital assets, the request must be accompanied by a

239 certified copy of an order of summary administration issued

240 pursuant to chapter 735.

241 (3) A custodian shall comply with a request made under

242 subsection (1) not later than 60 days after receipt. If the

243| custodian fails to comply, the fiduciary may apply to the court

244 for an order directing compliance.

245 (4) A custodian that receives a certification of trust may

246| require the trustee to provide copies of excerpts from the

247 original trust instrument and later amendments which designate

248 the trustee and confer on the trustee the power to act in the

249| pending transaction.

045941 - h0313 - strike.docx
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Bill No. HB 313 (2015)
Amendment No. 1

(5) A custodian that acts in reliance on a certification

of trust without knowledge that the representations contained in

it are incorrect is not liable to any person for so acting and

may assume without inquiry the existence of facts stated in the

certification.

(6) A custodian that enters into a transaction in good

faith and in reliance on a certification of trust may enforce

the transaction against the trust property as if the

representations contained in the certification were correct.

(7) A custodian that demands the trust instrument in

addition to a certification of trust or excerpts under

subsection (4) is liable for damages if the court determines

that the custodian did not act in good faith in demanding the

trust instrument.

(8) This section does not limit the right of a person to

obtain a copy of a trust instrument in a judicial proceeding

concerning the trust.

Section 10. Section 740.801, Florida Statutes, 1s created
to read:

740.801 TImmunity.—A custodian and its officers, employees,

and agents are immune from liability for any action done in good

faith in compliance with this chapter.

Section 11. Section 740.901, Florida Statutes, is created
to read:

740.901 Relation to Electronic Signatures in Global and

Natiocnal Commerce Act.—This chapter modifies, limits, or

045941 - h0313 - strike.docx
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Bill No. HB 313 (2015)
Amendment No. 1

supersedes the Electronic Signatures in Global and National

Commerce Act, 15 U.S.C. ss. 7001 et seq., but does not modify,

limit, or supersede s. 101(c) of that act, 15 U.S.C. s. 7001 (c),

or authorize electronic delivery of the notices described in s.

103 (b) of that act, 15 U.S.C. s. 7003(b).

Section 12. Section 740.911, Florida Statutes, 1s created
to read:

740.911 Exception for anonymous accounts.—

(1) Nothing in this chapter prevents any person from

opening an anonymous account.

(2) The custodian of an anonymous account is not required

to provide a fiduciary with access to the anonymous account

unless the fiduciary establishes by clear and convincing

evidence:

(a) That the owner of the anonymous account is deceased;

(b) That the anonymous account belonged to a particular,

identifiable, decedent; and

(c) That the fiduciary has legal authority over the estate

of the decedent who owned the anonymous account.

Section 13. Section 740.921, Florida Statutes, 1is created
to read:

740.921 Applicability.—

(1) Subject to subsection (2), this chapter applies to:

(a) An agent acting under a power of attorney executed

before, on, or after July 1, 2015;

(b) A personal representative acting for a decedent who

645941 - h0313 - strike.docx
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Bill No. HB 313 (2015)
Amendment No. 1

died before, on, or after July 1, 2015;

(c) A guardian appointed through a guardianship

proceeding, whether pending in a court or commenced before, on,

or after July 1, 2015; and

(d) A trustee acting under a trust created before, on, or

after July 1, 2015.

(2) This chapter does not apply to a digital asset of an

employer used by an employee in the ordinary course of the

employer's business.

Section 14. This act shall take effect July 1, 2015.

TITLE AMENDMENT
Remove everything before the enacting clause and insert:
An act relating to digital assets; providing a directive to
the Division of Law Revision and Information; creating s.
740.001, F.S.; providing a short title; creating s.
740.101, F.S.; defining terms; creating s. 740.201, F.S.;
authorizing a personal representative to have access to
specified digital assets of a decedent under certain
circumstances; creating s. 740.301, F.S.; authorizing a
guardian to have access to specified digital assets of a
ward under certain circumstances; creating s. 740.401,
F.S.; authorizing an agent to have access to specified
digital assets of a principal under certain circumstances;

creating s. 740.501, F.S.; authorizing a trustee to have

645841 - h0313 - strike.docx
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Amendment No. 1

328 access to specified digital assets held in trust under

329 certain circumstances; creating s. 740.601, F.S.; providing
330 the rights of a fiduciary relating to digital assets;

331 providing that specified provisions in a terms-of-service
332 agreement are unenforceable or void as against the strong
333 public policy of this state under certain circumstances;
334 creating s. 740.701, F.S.; providing requirements for

335 compliance for a custodian, a personal representative, a
336 guardian, an agent, a trustee, or another person that is
337 entitled to receive and collect specified digital assets;
338 providing for damages if a demand for the trust instrument
339 is not made in good faith by a custodian; providing

340 applicability; creating s. 740.801, F.S.; providing

341 immunity for a custodian and its officers, employees, and
342 agents for any action done in good faith and in compliance
343 with ch. 740, F.S.; creating s. 740.901, F.S.; clarifying
344 the relationship of ch. 740, F.S., to the Electronic

345 Signatures in Global and National Commerce Act; creating s.
346 740.911, F.S.; providing applicability to an anonymous

347 account; creating s. 740.921, F.S.; providing

348 applicability; providing an effective date.

349
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SUMMARY ANALYSIS

Tenants are often unaware that they are renting a home in foreclosure, sometimes first discovering the
foreclosure when facing a 24 hour notice of eviction. From 2009 through 2014, a federal law required the
purchaser at a foreclosure sale to give a bona fide tenant at least 90 days' notice of eviction from a foreclosed
home,

This bill creates a mechanism for by which a bona fide tenant must be given at least 30 days' notice of eviction
from a foreclosed home.

This bill does not appear to have a fiscal impact on state or local governments.
The bill has an effective date of July 1, 2015.

HB 779 was referred to the Civil Justice Subcommittee and the Judiciary Committee.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcs0779.CJS.DOCX
DATE: 3/13/2015



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background

Foreclosure is the process by which a lender sues the borrower, selling the collateral in an attempt to
satisfy the debt. In real property foreclosure, the lien holder adds parties in possession as defendants in
the action, to foreclose their interests. A lis pendens is generally filed with the foreclosure action, and
recorded in the public records,’ giving notice that the property is in litigation. The /is pendens is a notice
to the public that the property is subject to litigation, and anyone who takes an interest after its filing is
subject to loss of that interest.? Florida courts also post court dockets, providing a means to use an
internet search to determine whether property one intends to lease is in foreclosure. Certain internet
real estate sites allow one to determine whether a home is in foreclosure.

Good practice would be for a prospective tenant to investigate the public records to be sure that the
home he or she rents is not in foreclosure. In practice, prospective tenants rarely have the skills for
such investigation and thus they rarely conduct such a search. Accordingly, a foreclosure can progress
to the point of foreclosure sale without the tenant's knowledge of the pending action.® Once the
property is sold in foreclosure, the tenant may be evicted summarily because the tenant's right of
occupancy is dependent upon ownership of the property.* A tenant after foreclosure may have as little
as 24 hours' notice to vacate the property pursuant to writ of possession.®

The matter of tenants being forced out of foreclosed homes on short notice is not unique to Florida. In
the recent economic downturn, Congress passed the Protecting Tenants in Foreclosure Act of 2009,° a
law that required the winning bidder at most foreclosure sales to honor an existing bona fide lease or, in
the alternative, give the tenant at least 90 days' notice to vacate. The act expired December 31, 2014.

Effect of the Bill

The bill creates s. 83.621, F.S., regarding termination of a rental agreement after foreclosure. If a
tenant is occupying residential premises that are the subject of a foreclosure sale, upon issuance of a
certificate of title following the sale, the purchaser named in the certificate of title takes title to the
residential premises as a landlord, subject to the rights of the tenant created by this bill.

The tenant may remain in possession for up to 30 days following the giving of a notice to vacate. The
form of the notice is created in the bill.

This notice is to be delivered by mail, personal delivery, or, if the tenant is absent, by leaving a copy at
the residence.”

If the tenant does not vacate at the end of the 30 day period, the clerk may issue a writ of possession
as a part of the foreclosure action.?

! : Section 28.222, F.S.

Sectlon 48.23, F.S.

JudlC|al sales are published in a newspaper of sufficient circulation. See s. 45.031, F.S.

“ Pursuant to s. 702.10, F.S., after foreclosure sale, and the expiration of the time to contest the sale, upon affidavit that
the premises have not been vacated the "clerk shall issue to the sheriff a writ for possession.”

Sectuon 702.10, F.S., references s. 83.62, F.S., which provides for 24 hours' notice of eviction.

Tltle Vi of Pub.Law 111 -22, enacted May 20, 2009

Sectlon 83.56(4), F

®As opposed to startmg an eviction action in county court.
STORAGE NAME: pcs0779.CJS.DOCX PAGE: 2
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The bill does not apply if:

e The tenant is the mortgagor in the subject foreclosure or the child, spouse, domestic partner, or
parent of the mortgagor in the subject foreclosure.

¢ The tenant's rental agreement is not the result of an arm's-length transaction.
The tenant's rental agreement allows the tenant to pay rent that is substantially less than the fair
market rent for the premises, unless the rent is reduced or subsidized due to a federal, state, or
local subsidy

B. SECTION DIRECTORY:

Section 1 creates s. 83.621, F.S., regarding termination of rental agreement upon foreclosure.
Section 2 provides an effective date of July 1, 2015.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTCR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

Forcing purchasers at a foreclosure sale to be an involuntary landlord, even for a brief time, may further
increase the risk assumed when buying a foreclosed property, thereby further deflating the amount
persons will be willing to bid for a foreclosed property.

" 1ll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

STORAGE NAME: pcs0779.CJS.DOCX PAGE: 3
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None.

B. RULE-MAKING AUTHORITY:
The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:
The section number in the title and in the body are inconsistent.

The sample notice to tenant is inaccurate.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a
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PCS for HB 779 ORIGINAL 2015

1 A bill to be entitled

2 An act relating to rental agreements; creating s.

3 83.561, F.S.; providing application; providing for

4 deferred execution of a writ of possession after

5 foreclosure in certain cases; providing that a

6 purchaser taking title to a tenant-occupied

7 residential property following a foreclosure sale

8 takes title to the property as a landlord; specifying
9 conditions under which the tenant may remain in
10 possession of the premises; prescribing the form for a
11 30-day notice of termination of the rental agreement;
12 establishing requirements for delivery of the notice;
13 providing exceptions; providing an effective date.
14

15; Be It Enacted by the Legislature of the State of Florida:
16

17 Section 1. Section 83.621, Florida Statutes, is created to
18| read:
19 83.621 Termination of rental agreement upon foreclosure.--

20| As applied to residential property:

21 (1) If a tenant is occupying residential premises that are

22| the subject of a foreclosure sale, upon issuance of a

23| certificate of title following the sale, the purchaser named in

24 the certificate of title takes title to the residential premises

25 as a landlord, subject to the rights of the tenant under

26| paragraph (a).

Page 1 of 3
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PCS for HB 779 ORIGINAL 2015

27 (a) The tenant may remain in possession of the premises for

28 30 days following delivery of a written 30-day notice of

29 termination.

30 (b) The 30-day notice of termination must be in

31 substantially the following form:
32

33 You are hereby notified that your rental agreement is

34| terminated effective 30 days following the date of the delivery

35| of this notice or the end of the term specified in your written

36 rental agreement, whichever occurs later, and that I demand

37| possession of the premises on that date. You are still obligated

38 to pay rent during the 30-day period or the remainder of the

39| term of your rental agreement, in the same amount that you have

40| been paying. Your rent must be delivered to ...(landlord's name

41 and address)..
42

43 (c) The 30-day notice of termination shall be delivered in

44 the same manner as provided in s. 83.56(4).

45 (d) At the conclusion of the 30-day notice of termination

46| the purchaser may apply to clerk of the foreclosure court for a

47| writ of possession.

48 (2) Subsection (1) does not apply if:

49 (a) The tenant is the mortgagor in the subject foreclosure

50 or the child, spouse, or parent of the mortgagor in the subject

51 foreclosure, unless the property is a multiunit residential

52 structure and other tenants occupy units of the structure.
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53 (b) The tenant's rental agreement is not the result of an
54 arfn's—length transaction.
55 {(c) The tenant's rental agreement allows the tenant to pay
56| rent that is substantially less than the fair market rent for
57 the premises, unless the rent is reduced or subsidized due to a
58 federal, state, or local subsidy.
59 Section 2. This act shall take effect July 1, 2015.
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Bill No. PCS for HB 779 (2015)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED __(Yy/N)

ADOPTED W/O OBJECTION __(Yy/N)

FAILED TO ADOPT __(Yy/N)

WITHDRAWN _(Y/N)

OTHER .

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Jcones, M. offered the following:

Amendment

Remove lines 17-19 and insert:

Section 1. Section 83.561, Florida Statutes, is created to
read:

83.561 Termination of rental agreement upon foreclosure.—

PCS for HR 779 al
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Bill No. PCS for HB 779 (2015)
Amendment No. 2

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION . (Y/N)

FATLED TO ADOPT _ (Y/N)

WITHDRAWN . (Y/N)

OTHER .

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Jones, M. offered the following:

Amendment
Remove lines 35-39 and insert:

of this notice and that I demand possession of the premises on

that date. You are still obligated to pay rent during the 30-day

period in the same amount that you have
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Published On: 3/16/2015 6:16:09 PM
Page 1 of 1







HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 889 Health Care Representatives
SPONSOR(S): Wood
TIED BILLS: None IDEN./SIM.BILLS: SB 1224

REFERENCE , ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Civil Justice Subcommittee Bond ;\\(g Bond %
\ W

2) Health Quality Subcommittee

3) Judiciary Committee

SUMMARY ANALYSIS

Current law provides several methods for a person to make health care decisions, and in some instances
access health information, on behalf of another person. One such method is the designation by an adult
person of another adult person to act as a health care surrogate. A health care surrogate is authorized to
review confidential medical information and to make health care decisions in the place of the principal.
Generally, a determination of incapacity of the principal is required before the health care surrogate may act.

Because a principal may regain capacity and in some instances, especially with the elderly, may vacillate in
and out of capacity, a redetermination of incapacity is frequently necessary to provide ongoing authorization for
the health care surrogate to act. This process can hinder effective and timely assistance and is cumbersome.
Further, some competent persons desire the assistance of a health care surrogate with the sometimes
complex task of understanding health care treatments and procedures and with making health care decisions.

This bill amends the health care surrogate law to allow appointment of a health care surrogate that may act at
any time; that is, a health care surrogate who may act while an adult is still competent and able to make his or
her own decisions.

This bill also creates a means for appointment of a health care surrogate for the benefit of a minor when the
parents, legal custodian, or legal guardian of the minor cannot be timely contacted by a health care provider.

This bill does not appear to have a fiscal impact on state or local governments.

The effective date of the bill is October 1, 2015.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0889.CJS.DOCX
DATE: 3/13/2015



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
General Background

Part Il of Chapter 765, F.S., entitled “Health Care Surrogate,” governs the designation of health care
surrogates in the State of Florida. A health care surrogate is a competent adult expressly designated by
a principal to make health care decisions on behalf of the principal upon the principal’s incapacity.'
Section 765.203, F.S. provides a suggested form for the designation of a health care surrogate. If an
adult fails to designate a surrogate or a designated surrogate is unwilling or unable to perform his or
her duties, a health care facility may seek the appointment of a proxy? to serve as surrogate upon the
incapacity of such person.® A surrogate appointed by the principal or by proxy, may, subject to any
limitations and instructions provided by the principal, take the following actions:*

e Make all health care decisions® for the principal during the principal's incapacity:

e Consult expeditiously with appropriate health care providers to provide informed consent,
including written consent where required, provided that such consent reflects the principal's
wishes or the principal's best interests;

e Have access to the appropriate medical records of the principal,

e Apply for public benefits for the principal and have access to information regarding the
principal's income, assets, and financial records to the extent required to make such application;

e Authorize the release of information and medical records to appropriate persons to ensure
continuity of the principal’'s health care; and

e Authorize the admission, discharge, or transfer of the principal to or from a health care facility.

The surrogate's authority to act commences upon a determination that the principle is incapacitated.® A
determination of incapacity is required to be made by an attending physician.” If the physician
evaluation finds that the principal is incapacitated and the principal has designated a health care
surrogate, a health care facility will notify such surrogate in writing that her or his authority under the
instrument has commenced.®The heath care surrogate’s authority continues until a determination that
the principal has regained capacity. If a principal goes in and out of capacity, a redetermination of
incapacity is necessary each time before a health care surrogate may make health care decisions.®

This process can hinder effective and timely assistance and is cumbersome. Further, some competent
persons desire the assistance of a health care surrogate with the sometimes complex task of
understanding health care treatments and procedures and with making health care decisions, but may
not effectively empower such persons to act on their behalf due to the restriction that a health care
surrogate act only for incapacitated persons.

's. 765.101(16), F.S.

% “Proxy” means a competent adult who has not been expressly designated to make health care decisions for a particular
incapacitated individual, but who, nevertheless, is authorized pursuant to s. 765.401 to make health care decisions for
such individual. s. 765.101(15), F.S.

® ss. 765.202(4) and 765.401, F.S.

*.765.205, F.S.

® “Health care decision” means: informed consent, refusal of consent, or withdrawal of consent to any and all health care,
including life-prolonging procedures and mental health treatment, uniess otherwise stated in the advance directives; the
decision to apply for private, public, government, or veterans’ benefits to defray the cost of health care; the right of access
to all records of the principal reasonably necessary for a health care surrogate to make decisions involving health care
and to apply for benefits; and the decision to make an anatomical gift pursuant to part V of ch. 765, F.S..

6. 765.204(3), F.S.

7's.765.204, F S.

8. 765.204(2), F.S.

°s.765.204(3), F.S.
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Additionally, there is no statutory authority for a minor to designate a health care surrogate or for a
health care facility to seek a proxy to serve as a health care surrogate for a minor when his or her
parents, legal custodian, or legal guardian cannot be timely contacted by the health care provider.
Effect of the Bill

Health Care Surrogate for an Adult

The bill creates s. 765.202(6), F.S., to provide that an individual may elect to appoint a health care
surrogate who may act while the individual is still competent to make healthcare decisions. To that end,
the bill:

e Adds a legislative finding at s. 765.102(3), F.S., that some adults want a health care surrogate
to assist them with making medical decisions.

e Provides that statutory provisions for review of the decision of a health care surrogate at s.
765.105, F.S., do not apply where the individual who appointed the health care surrogate is still
competent.

e Amendss. 765.204, F.S., the law regarding a finding of incapacity, to require a health care
facility to notify the surrogate upon a finding of incapacity. The notification requirement also
requires notice to the attorney in fact if the health care facility knows of a durable power of
attorney.

e Amends s. 765.205, F.S., the law regarding the responsibilities of a health care surrogate, to
provide that, where a surrogate's authority or an attorney in fact's authority exists while the
patient is still competent, the patient's wishes are controlling. A physician and a health care
provider must, in this situation, clearly communicate to the patient about every decision made
and who made it.

e Current law as s. 765.202(3), F.S., provides that an alternate health care surrogate may act
where the primary surrogate is unwilling or unable to act. The bill adds that an alternate may
also act where the primary surrogate is not reasonably available.

The changes to law regarding health care surrogates for adults are reflected in an amended statutory |
form at s. 765.203, F.S., a copy of which is appended to this analysis. i

Health Care Surrogate for a Minor

In general, a minor does not have the legal right to consent to medical care or treatment. Instead, for
non-emergency treatment, a parent or legal guardian must give consent. As to emergency treatment,
where the parents, legal custodian or legal guardian of a minor cannot be timely contacted to give
consent for medical treatment of a minor, s. 743.0645(2), F.S., sets forth a list of people who have the
power to consent on behalf of the minor. There is no general statutory authority for non-emergency
medical treatment of a minor without consent of a parent or legal guardian.

It is common for parents and legal guardians to go on vacation and leave their children with a
caregiver, and equally common for parents and legal guardians to allow a minor to travel and stay with
relatives or friends for a period of time. Lawyers routinely draft a power of attorney authorizing
caregivers to consent to medical treatment of the minor, despite there being no statutory authority for
such document.

The bill creates s. 765.2035, F.S., to create statutory authority for a parent or legal guardian to
designate a health care surrogate who may consent to medical care for a minor. The designation must
be in writing and signed by two witnesses. The designated surrogate may not be a witness.
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Like a surrogate for an adult, an alternate surrogate may be appointed to act if the original surrogate is
not willing, able, or reasonably available to act.

In addition to regular and emergency treatment, a health care surrogate for a minor is authorized to
consent to mental health treatment unless the document specifically provides otherwise. The
appointment of a health care surrogate for a minor remains in place until the termination date provided
in the designation (if any), the minor reaches the age of majority, or the designation is revoked.

The bill also creates a sample form at s. 765.2038, F.S. The form is attached at the end of this analysis.

The bill amends s. 743.0645, F.S., the statute on éther persons who may consent to medical care or
treatment of a minor, to conform. The bill also amends that statute to recognize that a power of attorney
regarding consent to authorize health care for a minor, executed between July 1, 2001 and September
30, 2015 (the day before the effective date of this bill) will be recognized as authority to consent to
treatment. A designation of health care surrogate or a power of attorney is deemed to include authority
to consent to surgery and/or anesthesia unless those are specifically excluded.

Other

The bill amends ss. 765.101 and 765.202, F.S., to specify that a right to consent to treatment of an
individual (adult or minor) also includes the right to obtain health information regarding that individual.
The bill creates s. 765.101(8), F.S., to define the term "health information" to be consistent with the
Health Insurance Portability and Accountability Act (known as "HIPAA"),

The bill removes references to "attending physician" in favor of the term "treating physician" or simply
"physician" in statutes related to advance directives, health care surrogates, pain management,
palliative care, capacity, living wills, determination of patient condition, persistent vegetative state, and
anatomical gifts. This change in terminology should have no practical effect.

B. SECTION DIRECTORY:

Section 1 amends s. 743.0645, F.S., regarding persons who may consent to medical care or treatment
of a minor.

Section 2 amends s. 765.101, F.S., regarding definitions.

Section 3 amends s. 765.102, F.S., regarding legislative findings and intent.

Section 4 amends s. 765.104, F.S., regarding amendment or revocation.

Section 5 amends s. 765.105, F.S., regarding review of surrogate or proxy's decision.

Section 6 amends s. 765.1103, F.S., regarding pain management and palliative care.

Section 7 amends s. 765.1105, F.S., regarding transfer of a patient.

Section 8 amends s. 765.202, F.S., regarding designation of a health care surrogate.

Section 9 amends s. 765.203, F.S., regarding suggested form of designation of a health care surrogate.
Section 10 creates s. 765.2035, F.S., regarding designation of a health care surrogate for a minor.

Section 11 creates s. 765.2038, F.S., regarding the suggested form for designation of health care
surrogate for a minor.
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Section 12 amends s. 765.204, F.S., regarding capacity of principal and procedure for determining.
Section 13 amends s. 765.205, F.S., regarding responsibility of the surrogate.

Section 14 amends s. 765.302, F.S., regarding the procedure for making a living will and notice to
physician.

Section 15 amends s. 765.303, F.S., regarding suggested form of a living will.
Section 16 amends s. 765.304, F.S., regarding procedure for living will.
Section 17 amends s. 765.306, F.S., regarding determination of patient condition.
Section 18 amends s. 765.404, F.S., regarding persistent vegetative state.
Section 19 amends s. 765.516, F.S., regarding donor amendment or revocation of anatomical gift.
Section 20 provides an effective date of October 1, 2015.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill does not appear to have any impact on state expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:
None.

lil. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.
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n/a

2. Other:
None.

. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

. DRAFTING ISSUES OR OTHER COMMENTS:

The bill allows for appointment of a health care surrogate who may make medical decisions while a
patient is still competent to make health care decisions. It is possible that the bill does not give clear
direction to physicians regarding situations where the patient and the surrogate are in conflict. See lines
718-730.

The bill eliminates the term "attending physician" and creates the defined term "primary physician."
The bill uses the terms "physician”, "primary physician," and "treating physician" at various points.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

STORAGE NAME: h0889.CJS.DOCX PAGE: 6
DATE: 3/13/2015



DESIGNATION OF HEALTH CARE SURROGATE

I, , designate as my health care surrogate under s. 765 .2‘02, Florida Statutes:

Name:
Address:
Phone:

If my health care surrogate is not willing, able, or reasonably available to perform his or her duties, I designate
as my alternate health care surrogate:

Name:
Address:
Phone:

INSTRUCTIONS FOR HEALTH CARE
[ authorize my health care surrogate to:
(Initial here) Receive any of my health information, whether oral or recorded in any form
or medium, that:
1. Is created or received by a health care provider, health care facility, health plan, public health
authority, employer, life insurer, school or university, or health care clearinghouse; and
2. Relates to my past, present, or future physical or mental health or condition; the provision of health
care to me; or the past, present, or future payment for the provision of health care to me.
I further authorize my health care surrogate to:
(Initial here) Make all health care decisions for me, which means he or she has the
authority to:
1. Provide informed consent, refusal of consent, or withdrawal of consent to any and all of my health
care, including life-prolonging procedures.
2. Apply on my behalf for private, public, government, or veterans' benefits to defray the cost of health
care.
3. Access my health information reasonably necessary for the health care surrogate to make decisions
involving my health care and to apply for benefits for me.
4. Decide to make an anatomical gift pursuant to part V of chapter 765, Florida Statutes.
(Initial here) Specific instructions and restrictions:

To the extent I am capable of understanding, my health care surrogate shall keep me reasonably informed of all
decisions that he or she has made on my behalf and matters concerning me.

THIS HEALTH CARE SURROGATE DESIGNATION IS NOT AFFECTED BY MY SUBSEQUENT
INCAPACITY EXCEPT AS PROVIDED IN CHAPTER 765, FLORIDA STATUTES.

MY HEALTH CARE SURROGATE'S AUTHORITY BECOMES EFFECTIVE WHEN MY PRIMARY
PHYSICIAN DETERMINES THAT I AM UNABLE TO MAKE MY OWN HEALTH CARE DECISIONS
UNLESS I INITIAL EITHER OR BOTH OF THE FOLLOWING BOXES:

IF TINITIAL THIS BOX [ ], MY HEALTH CARE SURROGATE'S AUTHORITY TO RECEIVE MY
HEALTH INFORMATION TAKES EFFECT IMMEDIATELY.
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IF T INITIAL THIS BOX | ], MY HEALTH CARE SURROGATE'S AUTHORITY TO MAKE
HEALTH CARE DECISIONS FOR ME TAKES EFFECT IMMEDIATELY.

SIGNATURES: Sign and date the form here:

date: sign your name
address print your name
city state

SIGNATURES OF WITNESSES:

First witness: Second witness:

print name print name

address address

city state city state

signature of witness signature of witness

date date
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DESIGNATION OF HEALTH CARE SURROGATE FOR MINOR

I/We, the o natural guardian(s) as defined in s. 744.301(1), Florida Statutes;
o legal custodian(s); o legal guardian(s) [check one] of the following minor(s):

pursuant to s. 765.2035, Florida Statutes, designate the following person to act as my/our surrogate for health
care decisions for such minor(s) in the event that [/we am/are not able or reasonably available to provide
consent for medical treatment and surgical and diagnostic procedures:

Name:
Address:
Zip Code: Phone:

If my/our designated health care surrogate for a minor is not willing, able, or reasonably available to
perform his or her duties, /we designate the following person as my/our alternate health care surrogate for a
minor:

Name:
Address:
Zip Code: Phone:

I/We authorize and request all physicians, hospitals, or other providers of medical services to follow the
instructions of my/our surrogate or alternate surrogate, as the case may be, at any time and under any
circumstances whatsoever, with regard to medical treatment and surgical and diagnostic procedures for a minor,
provided the medical care and treatment of any minor is on the advice of a licensed physician.

[/We fully understand that this designation will permit my/our designee to make health care decisions
for a minor and to provide, withhold, or withdraw consent on my/our behalf, to apply for public benefits to
defray the cost of health care, and to authorize the admission or transfer of a minor to or from a health care
facility.

I/We will notify and send a copy of this document to the following person(s) other than my/our
surrogate, so that they may know the identity of my/our surrogate:

Name:
Name:

Signed:
Date:

WITNESSES:
1.
2.
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1 A bill to be entitled

2 An act relating to health care representatives;

3 amending s. 743.0645, F.S.; conforming provisions to

4 changes made by the act; amending s. 765.101, F.S.;

5 defining terms for purposes of provisions relating to
6 health care advanced directives; revising definitions
7 to conform to changes made by the act; amending s.

8 765.102, F.S.; revising legislative intent to include
9 reference to surrogate authority that is not dependent
10 on a determination of incapacity; amending s. 765.104,
11 F.S.; conforming provisions to changes made by the

12 act; amending s. 765.105, F.S.; conforming provisions
13 to changes made by the act; providing an exception for
14 a patient who has designated a surrogate to make

15 health care decisions and receive health information
16 without a determination of incapacity being required;
17 amending ss. 765.1103 and 765.1105, F.S.; conforming
18 provisions to changes made by the act; amending s.

19 765.202, F.S.; revising provisions relating to the
20 designation of health care surrogates; amending s.
21 765.203, F.S.; revising the suggested form for
22 designation of a health care surrogate; creating s.
23 765.2035, F.S.; providing for the designation of
24 health care surrogates for minors; providing for
25 designation of an alternate surrogate; providing for
26 decisionmaking if neither the designated surrogate nor
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27 the designated alternate surrogate is willing, able,
28 or reasonably available to make health care decisions
29 for the minor on behalf of the minor's principal;
30 authorizing designation of a separate surrogate to
31 consent to mental health treatment for a minor;
32 providing that the health care surrogate authorized to
33 make health care decisions for a minor is also the
34 minor's principal's choice to make decisions regarding
35 mental health treatment for the minor unless provided
36 otherwise; providing that a written designation of a
37 health care surrogate establishes a rebuttable
38 presumption of clear and convincing evidence of the
39 minor's principal's designation of the surrogate;
40 creating s. 765.2038, F.S.; providing a suggested form
41 for the designation of a health care surrogate for a
42 minor; amending s. 765.204, F.S.; conforming
43 provisions to changes made by the act; providing for
44 notification of incapacity of a principal; amending s.
45 765.205, F.S.; conforming provisions to changes made
46 by the act; providing an additional requirement when a
477 patient has designated a surrogate to make health care
48 decisions and receive health information, or both,
49 without a determination of incapacity being required;
50 amending ss. 765.302, 765.303, 765.304, 765.306,
51 765.404, and 765.516, F.S.; conforming provisions to
52 changes made by the act; providing an effective date.
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53
54 Be It Enacted by the Legislature of the State of Florida:
55
56 Section 1. Paragraph (b) of subsection (1) and paragraph
57 (a) of subsection (2) of section 743.0645, Florida Statutes, are
58| amended to read:

59 743.0645 Other persons who may consent to medical care or
60 treatment of a minor.—

ol (1) As used in this section, the term:

62 (b) "Medical care and treatment" includes ordinary and

63 necessary medical and dental examination and treatment,

64 including blood testing, preventive care including ordinary

65 immunizations, tuberculin testing, and well-child care, but does
66| not include surgery, general anesthesia, provision of

67| psychotropic medications, or other extraordinary procedures for

68| which a separate court order, health care surrogate designation

69| under s. 765.2035 executed after September 30, 2015, power of

70 attorney executed after July 1, 2001, but before October 1,

71| 2015, or informed consent as provided by law is required, except
72 as provided in s. 39.407(3).

73 (2) Any of the following persons, in order of priority

74 listed, may consent to the medical care or treatment of a minor

75 who is not committed to the Department of Children and Families

76| or the Department of Juvenile Justice or in their custody under

77 chapter 39, chapter 984, or chapter 985 when, after a reasonable

78 attempt, a person who has the power to consent as otherwise
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79| provided by law cannot be contacted by the treatment provider
80 and actual notice to the contrary has not been given to the

81| provider by that person:

82| (a) A health care surrogate designated under s. 765.2035

83 after September 30, 2015, or a person whb possesses a power of

84| attorney to provide medical consent for the minor executed

85| before October 1, 2015. A health care surrogate designation

86| under s. 765.2035 executed after September 30, 2015, and a power

87 of attorney executed after July 1, 2001, but before October 1,

88| 2015, to provide medical consent for a minor includes the power
89! to consent to medically necessary surgical and general
90 anesthesia services for the minor unless such services are

91 excluded by the individual executing the health care surrogate

92 for a minor or power of attorney.

93 There shall be maintained in the treatment provider's records of

94 the minor documentation that a reascnable attempt was made to

95 contact the person who has the power to consent.

96 Section 2. Section 765.101, Florida Statutes, is amended

97 to read:

98 765.101 Definitions.—As used in this chapter:

99 (1) "Advance directive" means a witnessed written document
100} or oral statement in which instructions are given by a principal
101 or in which the principal's desires are expressed concerning any

102| aspect of the principal's health care or health information, and

103 includes, but is not limited to, the designation of a health

104 care surrogate, a living will, or an anatomical gift made
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105| pursuant to part V of this chapter.

106 " 3 2 - "
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108 (2)42% "Close personal friend" means any person 18 years

109| of age or older who has exhibited special care and concern for
110 the patient, and who presents an affidavit to the health care
111 facility or to the attendimng—er treating physician stating that
112| he or she is a friend of the patient; is willing and able to
113| become involved in the patient's health care; and has maintained
114 such regular contact with the patient so as to be familiar with
115| the patient's activities, health, and religious or moral

116} beliefs.

117 (3)+4+ "End-stage condition" means an irreversible

118 condition that is caused by injury, disease, or illness which
119| has resulted in progressively severe and permanent

120 deterioration, and which, to a reasonable degree of medical

121| probability, treatment of the condition would be ineffective.

122 (4) "Health care" means care, services, or supplies

123 related to the health of an individual and includes, but is not

124 limited to, preventive, diagnostic, therapeutic, rehabilitative,

125 maintenance, or palliative care, and counseling, service,

126 assessment, or procedure with respect to the individual's

127 physical or mental condition or functional status or that affect

128 the structure or function of the individual's body.

129 (5) "Health care decision" means:
130 (a) Informed consent, refusal of consent, or withdrawal of
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131| consent to any and all health care, including life-prolonging
132 procedures and mental health treatment, unless otherwise stated
133 in the advance directives.

134 (b) The decision to apply for private, public, government,
135 or veterans' benefits to defray the cost of health care.

136 (c) The right of access to health information aii—recexrds

137 of the principal reasonably necessary for a health care

138 surrogate or proxy to make decisions involving health care and
139 to apply for benefits.

140 (d) The decision to make an anatomical gift pursuant to
141| part V of this chapter.

142 (6) "Health care facility" means a hospital, nursing home,
143| hospice, home health agency, or health maintenance organization
144 licensed in this state, or any facility subject to part I of
145 chapter 394.

146 (7) "Health care provider" or "provider" means any person
147 licensed, certified, or otherwise authorized by law to

148 administer health care in the ordinary course of business or
149| practice of a profession.

150 (8) "Health information" means any information, whether

151 oral or recorded in any form or medium, as defined in 45 C.F.R.

152 s. 160.103 and the Health Insurance Portability and

153 Accountability Act of 1996, 42 U.S.C. s. 1320d, as amended,

154 that:

155 {(a) 1Is created or received by a health care provider,

156 health care facility, health plan, public health authority,
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157 employer, 1life insurer, school or university, or health care

158| clearinghouse; and

158 {b) Relates to the past, present, or future physical or

160| mental health or condition of the principal; the provision of

161| health care to the principal; or the past, present, or future

162| payment for the provision of health care to the principal.

163 {9)48+ "Incapacity" or "incompetent" means the patient is
164| physically or mentally unable to communicate a willful and

165 knowing health care decision. For the purposes of making an

166 anatomical gift, the term also includes a patient who is

167 deceased.

168 (10)+45+ "Informed consent" means consent voluntarily given
169| by a person after a sufficient explanation and disclosure of the
170 subject matter involved to enable that person to have a general
171| understanding of the treatment or procedure and the medically
172 acceptable alternatives, including the substantial risks and

173| hazards inherent in the proposed treatment or procedures, and to
174| make a knowing health care decision without coercion or undue
175 influence.

176 (11)4368) "Life-prolonging procedure” means any medical

177| procedure, treatment, or intervention, including artificially
178| provided sustenance and hydration, which sustains, restores, or
179 supplants a spontaneous vital function. The term does not

180 include the administration of medication or performance of

181 medical procedure, when such medication or procedure is deemed

182| necessary to provide comfort care or to alleviate pain.
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183 (12)433 "Living will" or "declaration" means:

184 (a) A witnessed document in writing, voluntarily executed
185 by the principal in accordance with s. 765.302; or

186 (b} A witnessed oral statement made by the principal

187| expressing the principal's instructions concerning life-

188| prolonging procedures.

189 (13) "Minor's principal" means a principal who is a

190| natural guardian as defined in s. 744.301(1); legal custodian;

191 or, subject to chapter 744, legal guardian of the person of a

192 minor.

193 (14)4+23 "Persistent vegetative state" means a permanent
194 and irreversible condition of unconsciousness in which there is:
195 {(a) The absence of voluntary action or cognitive behavior
196 of any kind.

197 (b} An inability to communicate or interact purposefully
198 with the environment.

199 (15)4+3+ "Physician" means a person licensed pursuant to

200 chapter 458 or chapter 459.

201 (l16) "Primary physician" means a physician designated by

202 an individual or the individual's surrogate, proxy, or agent

203| under a durable power of attorney as provided in chapter 709, to

204 have primary responsibility for the individual's health care or,

205 in the absence of a designation or if the designated physician

206| 1is not reasonably available, a physician who undertakes the

207 responsibility.

208 (17)434)> "Principal"” means a competent adult executing an
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209 advance directive and on whose behalf health care decisions are

210 to be made or health care information is to be received, or

211| both.

212 (18)4+5> "Proxy" means a competent adult who has not been
213| expressly designated to make health care decisions for a

214 particular incapacitated individual, but who, nevertheless, 1is

215{ authorized pursuant to s. 765.401 to make health care decisions
216| for such individual.

217 (19) "Reasonably available" means readily able to be

218 contacted without undue effort and willing and able to act in a

219| timely manner considering the urgency of the patient's health

220 care needs.

221 (20)43+6+ "Surrogate” means any competent adult expressly

222| designated by a principal to make health care decisions and to

223| receive health information. The principal may stipulate whether

224| the authority of the surrogate to make health care decisions or

225| to receive health information is exercisable immediately without

226 the necessity for a determination of incapacity or only upon the

227 principal's incapacity as provided in s. 765.204 en—behalfof

228| +the—prinecipal upon the principalls incapacity.

229 (21} "Terminal condition”™ means a condition caused by

230 injury, disease, or illness from which there is no reasonable
231| medical probability of recovery and which, without treatment,
232| can be expected to cause death.

233 Section 3. Subsections (3) through (6) of section 765.102,

234 Florida Statutes, are renumbered as subsections (4) through (7),
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235 respectively, present subsections (2) and (3) are amended, and a
236| new subsection (3) is added to that section, to read:

237 765.102 TLegislative findings and intent.—

238 (2) To ensure that such right is not lost or diminished by
239| wvirtue of later physical or mental incapacity, the Legislature
240{ intends that a procedure be established to allow a person to

241 plan for incapacity by executing a document or crally

242| designating another person to direct the course of his or her

243 health care or receive his or her health information, or both,

244 medieal—treatment upon his or her incapacity. Such procedure
245 should be less expensive and less restrictive than guardianship
246| and permit a previously incapacitated person to exercise his or
247 her full right to make health care decisions as soon as the

248 capacity to make such decisions has been regained.

249 (3) The Legislature also recognizes that some competent

250 adults may want to receive immediate assistance in making health

251 care decisions or accessing health information, or both, without

252| a determination of incapacity. The Legislature intends that a

253| procedure be established to allow a person to designate a

254 surrogate to make health care decisions or receive health

255 information, or both, without the necessity for a determination

256} of incapacity under this chapter.

257 (4)43+ The Legislature recognizes that for some the
258 administration of life-prolonging medical procedures may result
259 in only a precarious and burdensome existence. In order to

260 ensure that the rights and intentions of a person may be
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261 respected even after he or she is no longer able to participate
262 actively in decisions concerning himself or herself, and to

263| encourage communication among such patient, his or her family,
2641 and his or her physician, the Legislature declares that the laws
265 of this state recognize the right of a competent adult to make
266| an advance directive instructing his or her physician to

267| provide, withhold, or withdraw life-prolonging procedures+ or to

268 designate another to make the health care £reatment decision for

269| him or her in the event that such person should become

270 incapacitated and unable to personally direct his or her health
271| mediead care.

272 Section 4. Subsection (1) of section 765.104, Florida

273 Statutes, is amended to read:

274 765.104 Amendment or revocation.—

275 (1) An advance directive erdesignatieneof asurreogate may
276| be amended or revoked at any time by a competent principal:

277 {a) By means of a signed, dated writing;

278 (b) By means of the physical cancellation or destruction

279 of the advance directive by the principal or by another in the
280| principal's presence and at the principal's direction;

281 (c) By means of an oral expression of intent to amend or
282 revoke; or

283 {(d) By means of a subsequently executed advance directive
284 that is materially different from a previously executed advance
285 directive.

286 Section 5. Section 765.105, Florida Statutes, 1is amended
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287 to read:

288 765.105 Review of surrogate or proxy's decision.—

289 (1) The patient's family, the health care facility, or the
290} attendirng physician, or any other interested person who may

291 reasonably be expected to be directly affected by the surrogate
292| or proxy's decision concerning any health care decision may seek
293| expedited judicial intervention pursuant to rule 5.900 of the
294 Florida Probate Rules, if that person believes:

295 (a)4+3+ The surrogate or proxy's decision is not in accord

296| with the patient's known desires or the provisiens—ef this

297 chapter;

298 (b)42> The advance directive is ambiguous, or the patient
299| has changed his or her mind after execution of the advance

300 directive;

301 (c)+3+ The surrogate or proxy was improperly designated or
302 appointed, or the designation of the surrogate is no longer

303 effective or has been revoked;

304 (d)+4> The surrogate or proxy has failed to discharge

305| duties, or incapacity or illness renders the surrogate or proxy
306| incapable of discharging duties;

307 (e)+5+ The surrogate or proxy has abused his or her

308 powers; or

309 (f)46)> The patient has sufficient capacity to make his or

310 her own health care decisions.

311 (2) This section does not apply to a patient who is not

312 incapacitated and who has designated a surrogate who has
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313 immediate authority to make health care decisions and receive

314 health information, or both, on behalf of the patient.

315 Section 6. Subsection (1) of section 765.1103, Florida
316 Statutes, is amended to read:

317 765.1103 Pain management and palliative care.-—

318 (1) A patient shall be given information concerning pain
319| management and palliative care when he or she discusses with the
320| attemding or treating physician, or such physician's designee,
321 the diagnosis, planned course of treatment, alternatives, risks,
322 or prognosis for his or her illness. If the patient 1is

323 incapacitated, the information shall be given to the patient's
324 health care surrogate or proxy, court-appointed guardian as

325 provided in chapter 744, or attorney in fact under a durable
326| power of attorney as provided in chapter 709. The court-

327 appointed guardian or attorney in fact must have been delegated
328 authority to make health care decisions on behalf of the

329| patient.

330 Section 7. Section 765.1105, Florida Statutes, is amended
331| to read:

332 765.1105 Transfer of a patient.—

333 (1) A health care provider or facility that refuses to
334 comply with a patient's advance directive, or the treatment

335 decision of his or her surrogate or proxy, shall make reasonable
336 efforts to transfer the patient to another health care provider
337 or facility that will comply with the directive or treatment

338 decision. This chapter dces not require a health care provider
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339] or facility to commit any act which i1s contrary to the

340 provider's or facility's moral or ethical beliefs, if the

341| patient:

342 (a) Is not in an emergency condition; and

343 {(b) Has received written information upon admission

344 informing the patient of the policies of the health care

345| provider or facility regarding such moral or ethical beliefs.
346 (2) A health care provider or facility that is unwilling
347 to carry out the wishes of the patient or the treatment decision
348 of his or her surrogate or proxy because of moral or ethical
349 beliefs must within 7 days either:

350 {(a) Transfer the patient to another health care provider
351| or facility. The health care provider or facility shall pay the
352 costs for transporting the patient to another health care

353| provider or facility; or _

354 (b) If the patient has not been transferred, carry out the
355| wishes of the patient or the patient's surrogate or proxy,

356| unless the—provisiens—of s. 765.105 applies appiy.

357 Section 8. Subsections (1), (3), and (4) of section

358 765.202, Florida Statutes, are amended, subsections (6) and (7)
359 are renumbered as subsections (7) and (8), respectively, and a
360 new subsection (6) is added to that section, to read:

361 765.202 Designation of a health care surrogate.—

362 (1) A written document designating a surrogate to make

363 health care decisions for a principal or receive health

364 information on behalf of a principal, or both, shall be signed
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365| by the principal in the presence of two subscribing adult

366| witnesses. A principal unable to sign the instrument may, in the
367 presence of witnesses, direct that another person sign the

368 principal's name as required herein. An exact copy of the

369 instrument shall be provided to the surrogate.

370 (3) A document designating a health care surrogate may

371| also designate an alternate surrogate provided the designation
372 is explicit. The alternate surrogate may assume his or her

373| duties as surrogate for the principal if the original surrogate

374 is not willing, able, or reasonably available upwilling eo¥

375| wmabie to perform his or her duties. The principal's failure to
376| designate an alternate surrogate shall not invalidate the

377 designation of a surrogate.

378 (4) If neither the designated surrogate nor the designated
379 alternate surrogate is willing, able, or reasonably available

380| ablte—or—willting to make health care decisions on behalf of the

381| principal and in accordance with the principal's instructions,
382 the health care facility may seek the appointment of a proxy
383} pursuant to part IV.

384 {6) A principal may stipulate in the document that the

385| authority of the surrogate to receive health information or make

386| health care decisions or both is exercisable immediately without

387| the necessity for a determination of incapacity as provided in
388 s. 765.204.
389 Section 9. Section 765.203, Florida Statutes, 1s amended

390 to read:
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391 765.203 Suggested form of designation.—A written

392 designation of a health care surrogate executed pursuant to this
393 chapter may, but need not be, in the following form:

394 DESIGNATION OF HEALTH CARE SURROGATE

395 I, ...{(name)..., designate as my health care surrogate under s.

396 765.202, Florida Statutes:

397

398 Name: ... (name of health care surrogate)...
399| Address: ... (address)...

400 Phone: ... (telephone)...

401

402 If my health care surrogate is not willing, able, or reasonably

403{ available to perform his or her duties, I designate as my

404 alternate health care surrogate:

405

406 Name: ... (name of alternate health care surrogate)...
407| Address: ... (address)...

408 Phone: ... (telephone)...

409

410 INSTRUCTIONS FOR HEALTH CARE

411 I authorize my health care surrogate to:

412 ...(Initial here)... Receive any of my health information,

413 whether oral or recorded in any form or medium, that:

414 1. TIs created or received by a health care provider,

415| health care facility, health plan, public health authority,

416 employer, life insurer, school or university, or health care
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417| clearinghouse; and

418 2. Relates to my past, present, or future physical or

419 mental health or condition; the provision of health care to me;

420 or the past, present, or future payment for the provision of

421 health care to me.

422 I further authorize my health care surrogate to:

423 ...(Initial here)... Make all health care decisions for me,

424 which means he or she has the authority to:

425 1. Provide informed consent, refusal of consent, or

426 withdrawal of consent to any and all of my health care,

427 including life-prolonging procedures.

428 2. DApply on my behalf for private, public, government, or

429| veterans' benefits to defray the cost of health care.

430 3. Access my health information reasonably necessary for

431 the health care surrogate to make decisions involving my health

432| care and to apply for benefits for me.

433 4. Decide to make an anatomical gift pursuant to part V of

434 chapter 765, Florida Statutes.

435 ...(Initial here)... Specific instructions and

4360| reSTriChiOmS . vt i i ettt it e et aaeeeeannneaeanssessannenaeeseeeeens
L
LGS I
439

440 To the extent I am capable of understanding, my health care

441 surrogate shall keep me reasonably informed of all decisions

442 that he or she has made on my behalf and matters concerning me.
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443
444 THIS HEALTH CARE SURROGATE DESIGNATION IS NOT AFFECTED BY MY

445 SUBSEQUENT INCAPACITY EXCEPT AS PROVIDED IN CHAPTER 765, FLORIDA

446 STATUTES.
447
448 MY HEALTH CARE SURROGATE'S AUTHORITY BECOMES EFFECTIVE WHEN MY

449 PRIMARY PHYSICIAN DETERMINES THAT I AM UNABLE TO MAKE MY OWN

450 HEALTH CARE DECISIONS UNLESS I INITIAL EITHER OR BOTH OF THE

451 FOLLOWING BOXES:
452

453 IF I INITIAL THIS BOX [....], MY HEALTH CARE SURROGATE'S

454 AUTHORITY TO RECEIVE MY HEALTH INFORMATION TAKES EFFECT

455 IMMEDIATELY.
456
457 IF I INITIAL THIS BOX [....], MY HEALTH CARE SURROGATE'S

458 AUTHORITY TO MAKE HEALTH CARE DECISIONS FOR ME TAKES EFFECT

459, IMMEDIATELY.
460
461| SIGNATURES: Sign and date the form here:

462 ... (date) ... ... (sign your name)..
463 ... (address)... ... (print your name)...
464 ... {(city)... ... (state)...

465

466 SIGNATURES OF WITNESSES:

467 First witness Second witness
468 ... (print name)... ... (print name)...
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469 ... (address) ... ... (address) ...

470 ..o (city)... ... (state)... ... (city)... ... (state)...

471 ... {signature of witness)... ... (signature of witness)...

472 ... (date) ... ... (date) ...

473 Nomas [T et [T vt TR Y EW P! T+ o 1)
INLAITING s o 0 o » \.l_lub.)\.,/ e e @ o \.L _LJ_AJ\,/ . o & @ \L-\J—\A\A.L\., =TT L \__I.U.L/ . & e »

474

475

47¢| ardsurgicel snd-diagrestic preecedures, T wish todesigrute—as
477| my—surregate—for—health—ecaredeeisionst

478 MNoame .
INOI s s s s 7 7 s v 7 ¢ 5 & ¢ 5 3 ¢ ¢ 5 5 5 v v v ¢ 8 8 s 5 3 5 7 7 ¢ ¢ 5 v ¢ 5 s v 8 7 s s s s s v s s s e s s v e
479 Aadyraco .
P A A s e B O M e R
Zar OAada
L I A ottt T~
482 Phaonrnas
o e e A R I
483 T £ oz g s e + AT~ TR St B B I = PRSI T NN 2 | EIENEIE SWNE VA SR U S e =] =
Tty ST Oogoc oo ghwrrT g O ariaorc—cOo—pCrrroTm—T——0—OF

484 | her—duties—TI wish—+to—designate asmy alternate—surrogates
485 MNametr———rrr T T T T T T T s

486 Addresst——r T T T T
487
........................ Zrp—Code s
488
489| Pheret+ierrrrr

490 IT—fully—understond—that—this designatieon—will-—permit Ty
491

492
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517 (1) A natural guardian as defined in s. 744.301(1), legal

518 custodian, or legal guardian of the person of a minor may

519| designate a competent adult to serve as a surrogate to make

520 health care decisions for the minor. Such designation shall be

521| made by a written document signed by the minor's principal in

522| the presence of two subscribing adult witnesses. If a minor's

523| principal is unable to sign the instrument, the principal may,

524 in the presence of witnesses, direct that another person sign

525| the minor's principal's name as required by this subsection. An

526| exact copy of the instrument shall be provided to the surrogate.

527 {2) The person designated as surrogate may not act as

528| witness to the execution of the document designating the health

529 care surrogate.

530 (3) A document designating a health care surrogate may

531 also designate an alternate surrogate; however, such designation

532| must be explicit. The alternate surrogate may assume his or her

533| duties as surrogate if the original surrogate is not willing,

534| able, or reasonably available to perform his or her duties. The

535| minor's principal's failure to designate an alternate surrogate

536| does not invalidate the designation.

537 (4) If neither the designated surrogate or the designated

538 alternate surrogate is willing, able, or reasonably available to

539 make health care decisions for the minor on behalf of the

540 mincr's principal and in accordance with the minor's principal's

541 instructions, s. 743.0645(2) shall apply as if no surrogate had

5421 been designated.
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543 (5) A natural gquardian as defined in s. 744.301 (1), legal

544 custodian, or legal guardian of the person of a minor may

545| designate a separate surrogate to consent to mental health

546 treatment for the minor. However, unless the document

547 designating the health care surrogate expressly states

548 otherwise, the court shall assume that the health care surrogate

549 is authorized to make health care decisions for a minor under

550| this chapter is also the minor's principal's choice to make

551 decisions regarding mental health treatment for the minor.

552 (6) Unless the document states a time of termination, the

553| designation shall remain in effect until revoked by the minor's

554 principal. An otherwise valid designation of a surrogate for a

555 minor shall not be invalid solely because it was made before the

556 birth of the minor.

557 (7) A written designation of a health care surrogate

5581 executed pursuant to this section establishes a rebuttable

559 presumption of clear and convincing evidence of the minor's

560 principal's designation of the surrogate and becomes effective

561; pursuant to s. 743.0645(2) (a).

562 Section 11. Section 765.2038, Florida Statutes, is created
563 to read:

564 765.2038 Designation of health care surrogate for a minor;

565 suggested form.—A written designation of a health care surrogate

566 for a minor executed pursuant to this chapter may, but need to

567 be, in the following form:

568 DESIGNATION OF HEALTH CARE SURROGATE
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569 FOR MINOR
570 I/We, ...{name/names)..., the [....] natural guardian(s)
571 as defined in s. 744.301(1), Florida Statutes; [....] legal
572} custodian(s); [....] legal guardian(s) [check one] of the

573 following minor(s):

574
N N ;
S I e ;
S B B R T T '
578

579 pursuant to s. 765.2035, Florida Statutes, designate the

580 following person to act as my/our surrogate for health care

581 decisions for such minor(s) in the event that I/we am/are not

582 able or reasonably available to provide consent for medical

583 treatment and surgical and diagnostic procedures:

584

585| Name: ... (name)...

586f Address: ... (address)...

587 Zip Code: ..;(zip code) ...

588 Phone: ... {(telephone)...

589

590 If my/our designated health care surrogate for a minor is

591 not willing, able, or reasonably available to perform his or her

592 duties, I/we designate the following person as my/our alternate

593 health care surrogate for a minor:

594
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595( Name: ... (name)...
596 Address: ... (address)...
597 Zip Code: ... (zip code)...
598 Phone: ... (telephone)..
599
600 I/We authorize and request all physicians, hospitals, or

601| other providers of medical services to follow the instructions

602 of my/our surrogate or alternate surrogate, as the case may be,

603 at any time and under any circumstances whatsoever, with regard

604 to medical treatment and surgical and diagnostic procedures for

605| a minor, provided the medical care and treatment of any minor is

606| on the advice of a licensed physician.

607

608 I/We fully understand that this designation will permit

609| my/our designee to make health care decisions for a minor and to

610 provide, withhold, or withdraw consent on my/our behalf, to

611| apply for public benefits to defray the cost of health care, and

612 to authorize the admission or transfer of a minor to or from a

613| health care facility.
614

615 I/We will notify and send a copy of this document to the

616 following person(s) other than my/our surrogate, so that they

617| may know the identity of my/our surrogate:

618
619 Name: ... (name)...
620 Name: ... (name)...
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621
622 Signed: ... (signature)...
623 Date: ... (date)...
624

625 WITNESSES:

626 1. ... (witness)...
627 2. ...{(witness)..
6281 . Section 12. Section 765.204, Florida Statutes, is amended

629 to read:

630 765.204 Capacity of principal; procedure.—

631 (1) A principal is presumed to be capable of making health
632 care decisions for herself or himself unless she or he is

633| determined to be incapacitated. Incapacity may not be inferred
634 from the person's voluntary or involuntary hospitalization for
635| mental illness or from her or his intellectual disability.

636 (2) If a principal's capacity to make health care

637| decisions for herself or himself or provide informed consent is
638 in question, the atterding physician shall evaluate the

639| principal's capacity and, if the physician concludes that the
640| principal lacks capacity, enter that evaluation in the

641| principal's medical record. If the attemding physician has a
642 question as to whether the principal lacks capacity, another
643 physician shall also evaluate the principal's capacity, and if
644 the second physician agrees that the principal lacks the

645 capacity to make health care decisions or provide informed

646 consent, the health care facility shall enter both physician's
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647 evaluations in the principal's medical record. If the principal
648| has designated a health care surrogate or has delegated
649| authority to make health care decisions to an attorney in fact

650 under a durable power of attorney, the health care facility

651 shall notify such surrogate or attorney in fact in writing that
©652| her or his authority under the instrument has commenced, as

653| provided in chapter 709 or s. 765.203.

654 (3) The surrogate's authority shall commence upon a

655| determination under subsection (2) that the principal lacks

656| capacity, and such authority shall remain in effect until a

657 determination that the principal has regained such capacity.
658| Upon commencement of the surrogate's authority, a surrogate who
659| is not the principal's spouse shall notify the principal's

660| spouse or adult children of the principal's designation of the
661| surrogate. In the event the attending physician determines that
662 the principal has regained capacity, the authority of the

663 surrogate shall cease, but shall recommence if the principal
664 subsequently loses capacity as determined pursuant to this

665 section.

666 (4) Notwithstanding subsections (2) and (3), if the

667| principal has designated a health care surrocgate and has

668 stipulated that the authority of the surrogate is to take effect

669| immediately, or has appointed an agent under a durable power of

670! attorney as provided in chapter 709 to make health care

671 decisions for the principal, the health care facility shall

672 notify such surrogate or agent in writing when a determination
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673| of incapacity has been entered into the principal's medical

674 record.

675 (5)44+ A determination made pursuant to this section that
676| a principal lacks capacity to make health care decisions shall
677| not be construed as a finding that a principal lacks capacity
678 for any other purpose.

679 (6)4+5+ If In—*the—event the surrogate is required to

680 consent to withholding or withdrawing life-prolonging

681| procedures, the previsiens—eof part III applies shall—appty.
682 Section 13. Section 765.205, Florida Statutes, 1is amended

683 to read:

684 765.205 Responsibility of the surrogate.—

685 (1) The surrogate, in accordance with the principal's

686 instructions, unless such authority has been expressly limited
687| by the principal, shall:

688 (a) Have authority to act for the principal and to make
689 all health care decisions for the principal during the

690| principal's incapacity.

691 (b) Consult expeditiously with appropriate health care
692| providers to provide informed consent, and make only health care
693| decisions for the principal which he or she believes the

694 principal would have made under the circumstances if the

695 principal were capable of making such decisions. If there is no
696 indication of what the principal would have chosen, the

697 surrogate may consider the patient's best interest in deciding

698| that proposed treatments are to be withheld or that treatments
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699| currently in effect are to be withdrawn.

700 (c) Provide written consent using an appropriate form

701| whenever consent is required, including a physician's order not
702| to resuscitate.

703 (d) Be provided access to the appropriate health

704 information medieal—reeords of the principal.

705 (e) Apply for public benefits, such as Medicare and

706| Medicaid, for the principal and have access to information

707 regarding the principal's income and assets and banking and

708 financial records to the extent required to make application. A
709| health care provider or facility may not, however, make such
710| application a condition of continued care if the principal, if
711 capable, would have refused to apply.

712 (2) The surrogate may authorize the release of health

713| information and-mediecalt-—records to appropriate persons to ensure

714 the continuity of the principal's health care and may authorize
715 the admission, discharge, or transfer of the principal to or
716 from a health care facility or other facility or program

717 licensed under chapter 400 or chapter 429.

718 (3) Notwithstanding subsections (1) and (2), if the

719 principal has designated a health care surrogate and has

720 stipulated that the authority of the surrogate is to take effect

721 immediately, or has appointed an agent under a durable power of

722| attorney as provided in chapter 709 to make health care

723| decisions for the principal, the fundamental right of self-

724 determination of every competent adult regarding his or her
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725| health care decisions shall be controlling. Before implementing

726| a health care decision made for a principal who is not

727 incapacitated, the primary physician, another physician, a

728 health care provider, or a health care facility, if possible,

729 must promptly communicate to the principal the decision made and

730{ the identity of the person making the decision.

731 (4)43+ 1If, after the appointment of a surrogate, a court
732] appoints a guardian, the surrogate shall continue to make health
733| care decisions for the principal, unless the court has modified
734 or revoked the authority of the surrogate pursuant to s.

7351 744.3115. The surrogate may be directed by the court to report
736| the principal’'s health care status to the guardian.

737 Section 14. Subsection (2) of section 765.302, Florida
738 Statutes, is amended to read:

739 765.302 Procedure for making a living will; notice to

740 physician.—

741 (2) It is the responsibility of the principal to provide
742 for notification to her or his atterndimg—oer treating physician
743] that the living will has been made. In the event the principal
744 is physically or mentally incapacitated at the time the

745| principal is admitted to a health care facility, any other

746| person may notify the physician or health care facility of the
747 existence of the living will. A An—attending—or treating

748| physician or health care facility which is so notified shall
7491 promptly make the living will or a copy thereof a part of the

7507 principal's medical records.
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Section 15. Subsection (1) of section 765.303, Florida
Statutes, is amended to read:

765.303 Suggested form of a living will.—

(1) A living will may, BUT NEED NOT, be in the following
form:

Living Will

Declaration made this .... day of ...., ...(year)..., I,
........ , willfully and voluntarily make known my desire that my
dying not be artificially prolonged under the circumstances set
forth below, and I do hereby declare that, if at any time I am

incapacitated and

..{initial)... I have a terminal condition
or ... (initial)... I have an end-stage condition
or ... {(initial)... I am in a persistent vegetative state

and if my ettending—e¥ treating physician and another consulting
physician have determined that there is no reasonable medical
probability of my recovery from such condition, I direct that
life-prolonging procedures be withheld or withdrawn when the
application of such procedures would serve only to prolong
artificially the process of dying, and that I be permitted to
die naturally with only the administration of medication or the
performance of any medical procedure deemed necessary to provide
me with comfort care or to alleviate pain.

It is my intention that this declaration be honored by my
family and physician as the final expression of my legal right

to refuse medical or surgical treatment and to accept the

Page 30 of 34

CODING: Words stricken are deletions; words underlined are additions.
hb0889-00

E

S



FLORI DA H O U S E O F R EPRESENTATIV

777
778
779
780
781
782
783
784
785

786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801

HB 889 2015

consequences for such refusal.

In the event that I have been determined to be unable to
provide express and informed consent regarding the withholding,
withdrawal, or continuation of life-prolonging procedures, I
wish to designate, as my surrogate to carry out the provisions

of this declaration:

I understand the full import of this declaration, and I am
emotionally and mentally competent to make this declaration.

Additional Instructions (optional):

.Address....
..Phone....
.Witness....
.Address....
....Phone....

Section 16. Subsection (1) of section 765.304, Florida
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802 Statutes, is amended to read:

803 765.304 Procedure for living will.—

804 (1) If a person has made a living will expressing his or
805| her desires concerning life-prolonging procedures, but has not
806| designated a surrogate to execute his or her wishes concerning
807 life-prolonging procedures or designated a surrogate under part
808 IT, the person's =stterding physician may proceed as directed by
809 the principal in the living will. In the event of a dispute or
810| disagreement concerning the attending physician's decision to
811| withhold or withdraw life-prolonging procedures, the attending
812| physician shall not withhold or withdraw life-prolonging

813| procedures pending review under s. 765.105. If a review of a
814 disputed decision is not sought within 7 days following the

815| =ttemding physician's decision to withhold or withdraw life-
816 prolonging procedures, the attending physician may proceed in
817| accordance with the principal's instructions.

818 Section 17. Section 765.306, Florida Statutes, 1s amended
819 to read:

820 765.306 Determination of patient condition.—In determining
821 whether the patient has a terminal condition, has an end-stage
822 condition, or is in a persistent vegetative state or may recover
823] capacity, or whether a medical condition or limitation referred
824 to in an advance directive exists, the patient's attending or
825 treating physician and at least one other consulting physician
826| must separately examine the patient. The findings of each such

827 examination must be documented in the patient's medical record
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828 and signed by each examining physician before life-prolonging
829| procedures may be withheld or withdrawn.

830 Section 18. Section 765.404, Florida Statutes, is amended
831 to read:

832 765.404 Persistent vegetative state.—For perscons in a

833] persistent vegetative state, as determined by the person's

834| attemding physician in accordance with currently accepted

835 medical standards, who have no advance directive and for whom
836] there is no evidence indicating what the person would have

837| wanted under such conditions, and for whom, after a reasonably
838 diligent inquiry, no family or friends are available or willing
839 to serve as a proxy to make health care decisions for them,

840| life-prolonging procedures may be withheld or withdrawn under
841 the following conditions:

842 (1) The person has a judicially appointed guardian

843| representing his or her best interest with authority to consent
844 to medical treatment; and

845 (2) The guardian and the person's attendirng physician, in
846 consultation with the medical ethics committee of the facility
847| where the patient is located, conclude that the condition is
848| permanent and that there is no reasonable medical probability
849 for recovery and that withholding or withdrawing life-prolonging
850 procedures is in the best interest of the patient. If there is
851 no medical ethics committee at the facility, the facility must
'852| have an arrangement with the medical ethics committee of another

853 facility or with a community-based ethics committee approved by
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854 the Florida Bio-ethics Network. The ethics committee shall

855| review the case with the guardian, in consultation with the

856| person's attending physician, to determine whether the condition
857 is permanent and there is no reasonable medical probability for
858 recovery. The individual committee members and the facility

859| associated with an ethics committee shall not be held liable in
860 any civil action related to the performance of any duties

861 required in this subsection.

862 Section 19. Paragraph (c) of subsection (1) of section

863 765.516, Florida Statutes, is amended to read:

864 765.516 Donor amendment or revocation of anatomical gift.—
865 (1) A donor may amend the terms of or revoke an anatomical
866 gift by:

867 {c) A statement made during a terminal illness or injury
868 addressed to a treating ap—attending physician, who must

869 communicate the revocation of the gift to the procurement

870 organization.

871 Section 20. This act shall take effect October 1, 2015.
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Bill No. HB 889 (2015)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED ___ (y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/0O OBJECTION . (Y/N)

FAILED TO ADOPT (/N

WITHDRAWN (/N

OTHER L

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Wood offered the following:

Amendment

Remove line 111 and insert:
facility or to the primary attending—eor treating physician
stating that

Remove line 290 and insert:
primary attemredng physician, or any other interested person who
may

Remove line 320 and insert:
primary attepding—eor—Etreating physician, or such physician's
designee,

Remove line 638 and insert:
in question, the primary attemrding physician shall evaluate the

Remove line 661 and insert:
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Bill No. HB 889 (2015)
Amendment No. 1

surrogate. In the event the primary atterding physician
determines that

Remove lines 742-7477 and insert:
for notification to her or his primary attending—or—treating
physician that the living will has been made. In the event the
principal is physically or mentally incapacitated at the time
the principal is admitted to a health care facility, any other
person may notify the physician or health care facility of the

existence of the living will. A primary An—attendingor—treating

Remove line 765 and insert:
and if my primary attending—eor—treating physician and another
consulting

Remove lines 808-825 and insert:

II, the person's primary attending physician may proceed as

directed by the principal in the living will. In the event of a
dispute or disagreement concerning the primary attending
physician's decision to withhold or withdraw life-prolonging
procedures, the primary attending physician shall not withhold
or withdraw life-prolonging procedures pending review under s.
765.105. If a review of a disputed decision is not sought within
7 days following the primary attendimng physician's decision to
withhold or withdraw life-prolonging procedures, the primary
aEtending physician may proceed in accordance with the
principal's instructions.

Section 17. Section 765.306, Florida Statutes, is amended

to read:
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Bill No. HB 889 (2015)
Amendment No. 1

765.306 Determination of patient condition.—In determining
whether the patient has a terminal condition, has an end-stage
condition, or is in a persistent vegetative state or may recover
capacity, or whether a medical condition or limitation referred
to in an advance directive exists, the patient's primary
attending—or+treating physician and at least one other
consulting physician

Remove line 834 and insert:
primary attending physician in accordance with currently
accepted

Remove line 845 and insert:

(2) The guardian and the person's primary attending
physician, in

Remove line 856 and insert:
person's primary afEtending physician, to determine whether the
condition

Remove line 868 and insert:

addressed to the primary amr—attending physician, who must
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Bill No. HB 889 (2015)
Amendment No. 2

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (/N

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/0O OBJECTION _ (Y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN . (Y/N)

OTHER -

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Wood offered the following:

Amendment
Remove line 549 and insert:

authorized to make health care decisions for a minor under
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Bill No. HB 889 (2015)
Amendment No. 3

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED ___ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION __(Y/N)

FAILED TO ADOPT — (Y/N)

WITHDRAWN . (Y/N)

OTHER -

Committee/Subcommittee hearing bill: Civil Justice Subcommittee

Representative Wood offered the following:

Amendment (with title amendment)
Remove lines 718-731 and insert:

(3) If, after the appointment of a surrogate, a court

TITLE AMENDMENT
Remove lines 45-49 and insert:

765.205, F.S.; conforming provisions to changes made by the act;
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SUMMARY ANALYSIS

One method of proposing amendments to the United States Constitution is through a constitutional convention
pursuant to Article V, which requires Congress to call a convention for proposing amendments when two-thirds
of the state legislatures make application to Congress for a convention. No convention has ever been
convened under the current constitution.

The bill provides that the state enters into an interstate compact (Compact). Agreeing to the Compact
automatically constitutes application for an Article V Convention, the sole purpose of which would be to
propose an amendment a Balance Budget Amendment, whose text is prescribed in the Compact. The state
would also agree to observe the Compact’s provisions governing the convention’s composition and rules.
Finally, by agreeing to the Compact, the legistature commits itself to “prospective” ratification of the proposed
amendment.

The key element of the Compact is the Balanced Budget Amendment that would be proposed by the
convention. Among its major elements, the amendment would:

e Provide for a balanced federal budget at all times, uniess any deficit is financed by debt issued in
conformity with the amendment’s reéquirements;

e Set a ceiling for federal debt equal to 105% of the outstanding debt at the time the amendment takes
effect;

* Require that any increase in the federal debt ceiling proposed by Congress must be submitted to and
approved by a simple majority of state legislatures;

* Require the President to ensure that the debt ceiling is not exceeded by proposing the impoundment of
specific expenditures sufficient to prevent the breach;

e Specify that the President’s failure to designate or enforce such impoundments would be an
impeachable misdemeanor; and

e Require that any new or increased tax revenue legislation be approved by two-thirds of the membership
of the Senate and House of Representatives.

The Compact establishes an ongoing Compact Commission to promote the convention and coordinate and
enforce the Compact. It also sets the size of the convention, specifies that the President of the Senate and
Speaker of the House would serve as the state’s delegate, and limit each state to one vote. The convention
would last one day, and its sole duty would be to introduce, debate, and vote to ratify the specific text of the
Balanced Budget Amendment described above.

The bill does not appear to have a fiscal impact on state or local government.

The bill provides that it is effective upon becoming law.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Process for Amending the United States Constitution

Article V of the United States Constitution provides two methods for proposing amendments to the
Constitution. The first method authorizes Congress to propose amendments to the states that are
approved by two-thirds vote of both houses of Congress.” Amendments approved in this manner do not
require the President’s signature and are transmitted to each state for ratification.? Startlng with the Bill
of Rights in 1789, Congress has used this method to submit 33 amendments to the states.® Of those 33
proposals, 27 amendments to the Constitution have been approved by the states.*

The second method, which has never been used,’ requires Congress to call a convention for proposing
amendments when two-thirds of the state legislatures make application to Congress for a convention.®
Thirty-four states would need to make applications to meet the two-thirds requirement to call an

Article V Convention. Though the form of a convention is not specified in the Constitution, Congress
has historically taken on broad responsibilities in connection with a convention by administering state
applications; establishing procedures to summon a convention; setting the amount of time allotted to its
deliberations; determining the number and selection process of its delegates; setting internal
convention procedures, and providing arrangement for the formal transmission of any proposed
amendments to the states.’

Florida's Article V Constitutional Conventional Act

In 2014, the legislature passed the Article V Constitutional Convention Act to regulate the el|g|b|I|ty,
appointment and restrictions of Florida's delegates if a constitutional convention is called.? The bill also
created an advisory group to advise the delegates.

Interstate Compacts

The Compact Clause of the United States Constitution states "No state shall, without the consent of

Congress, . . . enter into any agreement or compact with another state . . . ." It is the only
section of the United States Constitution that deals with formal agreements between and among

! ,U.S.ConsT. art. V.

? The Constitutional Amendment Process, U.S, National Archives and Records Administration,
http I’imww.archives.gov/federal-register/constitution (last visited March 13, 2015).

Proposed Amendments Not Ratified by the States, U.S. Government Printing Office, http://www.gpo.gov/fdsys/pkg/GPO-
CONAN 1992/pdf/GPO-CONAN-1992-8.pdf (last visited April 29, 2014).

* Thomas H. Neale, Cong. Research Serv., RL 7-7883, The Article V Convention for Proposing Constitutional
Amendments Historical Perspectives for Congress 1(2012).

® See Sara R. Ellis et al., Article V Constitutional Conventions: A Primer, 78 TENN. L. REv. 663, 665 (2011)(“Despite the
submission of approxrmate|y 750 applications for an Article V convention, including applications by all fifty states, no
constitutional convention has ever been called.”).
® U.S. ConsT. art. V. Florida would “make application” via a resolution. In 2010, SCR 10 passed in both the Florida House
of Representatives and the Senate. SCR 10 urged Congress to call an Article V Convention for the purpose of proposing
an amendment to the U.S. Constitution to provide for a balanced federal budget and to limit the ability of Congress to
dlctate states requirements for the expenditure of federal funds.

Thomas H. Neale, supra note 4.

Chapter 2014-52, L.O.F.

®U.S. ConsT. art. I, § 10, cl. 3.
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the states. Usually congressional consent to an interstate compact takes the form of a joint resolution
or act of Congress specifying its approval of the text of the compact, adding any conditions or
provisions it deems necessary, and often embodying the compact document. As with any
congressional enactment, it must be signed by the President before it becomes law."®

Effect of the Bill

The bill creates s. 11.95, F.S., which provides, through a series of Articles, that the state agrees to
enter and be bound by a compact (Compact) with other states for the purpose of calling a constitutional
convention pursuant to Article V of the United State Constitution for the purpose of a Balance Budget
Amendment.

The text of the constitutional amendment is provided in Article Il of the Compact as follows:

"SECTION 1. Total outlays of the government of the United States shall not exceed total
receipts of the government of the United States at any point in time uniess the excess of outlays over
receipts is financed exclusively by debt issued in strict conformity with this article.

"SECTION 2. Outstanding debt shall not exceed authorized debt, which initially shall be an
amount equal to 105 percent of the outstanding debt on the effective date of this article. Authorized
debt shall not be increased above its aforesaid initial amount unless such increase is first approved by
the legislatures of the several states as provided in Section 3.

"SECTION 3. From time to time, Congress may increase authorized debt to an amount in
excess of its initial amount set by Section 2 only if it first publicly refers to the legislatures of the several
states an unconditional, single subject measure proposing the amount of such increase, in such form
as provided by law, and the measure is thereafter publicly and unconditionally approved by a simple
majority of the legislatures of the several states, in such form as provided respectively by state law;
provided that no inducement requiring an expenditure or tax levy shall be demanded, offered, or
accepted as a quid pro quo for such approval. If such approval is not obtained within 60 calendar days
after referral, then the measure shall be deemed disapproved and the authorized debt shall thereby
remain unchanged.

"SECTION 4. Whenever the outstanding debt exceeds 98 percent of the debt limit set by
Section 2, the President shall enforce said limit by publicly designating specific expenditures for
impoundment in an amount sufficient to ensure outstanding debt shall not exceed the authorized debt.
Said impoundment shall become effective 30 days thereafter, unless Congress first designates an
alternate impoundment of the same or greater amount by concurrent resolution, which shall become
immediately effective. The failure of the President to designate or enforce the required impoundment is
an impeachable misdemeanor. Any purported issuance or incurrence of any debt in excess of the debt
limit set by Section 2 is void.

"SECTION 5. No bill that provides for a new or increased general revenue tax shall become law
unless approved by a two-thirds roli call vote of the whole number of each House of Congress.
However, this requirement shall not apply to any bill that provides for a new end user sales tax which
would completely replace every existing income tax levied by the government of the United States; or
for the reduction or elimination of an exemption, deduction, or credit allowed under an existing general
revenue tax.

"SECTION 6. For purposes of this article, "debt" means any obligation backed by the full faith
and credit of the government of the United States; "outstanding debt" means all debt held in any
account and by any entity at a given point in time; "authorized debt" means the maximum total amount
of debt that may be lawfully issued and outstanding at any single point in time under this article; "total
outlays of the government of the United States"” means all expenditures of the government of the
United States from any source; "total receipts of the government of the United States" means all tax

~ receipts and other income of the government of the United States, excluding proceeds from its
issuance or incurrence of debt or any type of liability; "impoundment” means a proposal not to spend all

' Thomas Neale, The Article V Convention to Propose Constitutional Amendments: Contemporary Issues for Congress,

Congressional Research Service, 14-16 (April 11, 2014).
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or part of a sum of money appropriated by Congress; and "general revenue tax" means any income
tax, sales tax, or value-added tax levied by the government of the United States excluding imposts and
duties.

"SECTION 7. This article is immediately operative upon ratification, self-enforcing, and
Congress may enact conforming legislation to facilitate enforcement.”

Compact Membership and Withdrawal

Article lll of the Compact sets membership and withdrawal requirements. It provides that the Compact
governs each Member State'’ to the fullest extent permitted by its respective constitution and
supersedes and repeals any conflicting law. Additionally, each Member State is contractually bound to
other Member states and promises to comply with the terms and conditions of the Compact.

When less than three-fourths of the states are Member States, any Member State may withdraw from
this Compact. However, once at least three-fourths of the states are Member States, then no Member
State may withdraw from the Compact prior to its termination absent unanimous consent of all Member
States.

Compact Commission and Compact Administrators

Article IV of the Compact establishes the Compact Commission and the Compact Administrator. The
Compact Commission will appoint and oversee a Compact Administrator, promote the Compact,
coordinate the performance of obligations under the Compact, and defend and enforcement the
Compact in legal proceedings, among other things.

The Compact Administrator will notify the states of the date, time, and location of the convention;
organize the convention, maintain a list of all Member States and their appointed delegates; and
maintain all official records relating to the Compact. The Compact Administrator will also notify Member
States of key events.

Resolution Applying for a Convention

Article V of the Compact provides that when three-fourths of the states join the Compact, the
Legislature of each Member State will apply to Congress to call a convention for the limited purpose of
ratifying the Balanced Budget Amendment.

Appointment of Delegates, Limitations, and Instructions

Article VI of the Compact regulates the appointment and authority of delegates who will attend a
convention pursuant to the Compact. The President of the Senate, or his or her designee, and the
Speaker of the House of Representatives, or his or her designee, will represent Florida as its sole and
exclusive delegates. A delegate may be replaced or recalled by the Legislature at any time for good
cause, such as criminal misconduct or the violation of the Compact. Each delegate must take an oath
to "act strictly in accordance with the terms and conditions of the Compact for a Balanced Budget, the
Constitution of the state | represent, and the Constitution of the United States."

A delegate's authority is limited to introducing, debating, voting upon, proposing, and enforcing the
convention rules specified in the Compact, and to introducing, debating, voting on, and rejecting or
proposing for ratification the Balanced Budget Amendment. Any actions taken by any delegate beyond
this limited authority are void ab initio'2. Additionally, a delegate may not introduce, debate, vote upon,
reject, or propose for ratification any constitutional amendment at the convention other than the
constitutional amendment the Balanced Budget Amendment.

"' A "Member State" is defined as "a State that has enacted, adopted, and agreed to be bound by this Compact.”

"2 "Void ab initio” means void from the beginning.
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If any Member State or delegate violates any provision of the Compact, then every delegate of that
Member State immediately forfeits his or her appointment, and must immediately cease participation at
the convention, vacate the convention, and return to his or her respective state's capitol.13

Convention Rules

Article VIl of the Compact details the convention agenda and rules. The agenda of the Convention will
be exclusively limited to introducing, debating, voting on, and rejecting or proposing for ratification the
Balanced Budget Amendment. The convention will not consider any matter outside of this agenda. The
convention has a limited time-frame in which it must act. It must permanently adjourn either 24 hours
after commencing consideration of the Balanced Budget Amendment or the completion of the business
on its agenda, whichever occurs first.

Regardless of whether a state is a member to the compact, each state may have no more than three
delegates at the convention. However, each state will only have one vote.

The convention will be chaired by the delegate representing the first state to have become a Member
State. Any vote, including the rejection or proposal of any constitutional amendment, requires a quorum
to be present and a majority affirmative vote of those states constituting the quorum. In adopting
parliamentary procedure, the convention must exclusively adopt or adapt provisions from Robert's
Rules of Order and the American Institute of Parliamentarians Standard Code of Parliamentary
Procedure.

Unless otherwise specified by Congress in its call, the convention will be held in Dallas, Texas, on the
sixth Wednesday after the latter of the date on which three-fourths of the states become Member
States or the enactment date of the Congressional resolution calling the convention.™ In the event that
the chair declares an emergency due to disorder or an imminent threat to public health and safety, and
a majority of the states present do not object, convention proceedings may be temporarily suspended
and the Commission will relocate or reschedule the convention.

Prohibition on Ultra Vires'® Convention

Article VIII of the Compact prohibits Member States from participating in any convention organized
pursuant to the Compact other than one called pursuant to and in accordance with the rules provided in
the Compact. Additionally, Member states are prohibited from ratifying any proposed amendment to the
Constitution of the United States, which originates from the convention, other than the Balanced Budget
Amendment.

Resolution Prospectively Ratifying the Balanced Budget Amendment

Article IX of the Compact provides that upon becoming a Member State, the Legislature prospectively
adopts and ratifies the Balanced Budget Amendment. However, this Article does not take effect until
Congress refers the Balanced Budget Amendment to the states for ratification.

Construction, Enforcement, and Termination of the Compact

Article IX of the Compact regulates the construction 