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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 137 Civil Liability of Farmers 
SPONSOR(S): Rader 
TIED BILLS: None IDEN./SIM. BILLS: SB 158 

REFERENCE ACTION ANALYST 

1) Civil Justice Subcommittee 

2) Agriculture & Natural Resources Subcommittee 

3) Judiciary Committee 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

Removing produce or crops remaining in the fields after harvest, generally by hand, is commonly referred to as 
"gleaning." 

A farmer who allows gleaning after harvest is exempt from some civil liability arising from any injury or death 
resulting from the condition of the land, or from the condition of the produce or crop harvested. The exemption 
from civil liability does not apply if injury or death results from gross negligence, intentional act, or a known 
dangerous condition not disclosed by the farmer. 

The bill expands coverage of the statute by removing the "after harvest" restriction, and by modifying the 
liability provision to provide that a farmer is not liable for a dangerous condition that is obvious to a person 
entering the farm. 

The bill does not appear to have a fiscal impact on the state or local governments. 

The bill has an effective date of July 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Present Situation 

Landowner Liability in General 

A plaintiff who is injured on another person's land may sue the landowner in tort if the landowner 
breached a duty of care owed to the plaintiff and the plaintiff suffered damages as a result of the 
landowner's breach. 1 A landowner's duty to persons on his or her land is governed by the status of the 
injured person. 

An "invitee" is a person who was invited to enter the land.2 Florida law defines "invitation" to mean "that 
the visitor entering the premises has an objectively reasonable belief that he or she has been invited or 
is otherwise welcome on that portion of the real property where injury occurs."3 The duties owed to 
most invitees are the duty to keep property in reasonably safe condition; the duty to warn of concealed 
dangers which are known or should be known to the property holder, and which the invitee cannot 
discover through the exercise of due care; and the duty to refrain from wanton negligence or willful 
misconduct.4 

Farms and Gleaning 

The historical use of the term "gleaning" refers to the practice of allowing persons to pick up crops in 
the field after the normal harvest. Most of the food available for gleaning is food that was missed by 
mechanical harvesting implements and thus only available for harvest by hand. Gleaning by volunteers 
on behalf of local charities is a time-honored tradition in farming communities. 

Farm Liability in Statute 

Current law ass. 768.137, F.S., provides that any farmer who, without receiving compensation, allows 
persons to enter his or her land for the purpose of removing produce or crops remaining in the fields 
after harvest is exempt from civil liability arising from any injury or death resulting from the condition of 
the land, produce, or crop. However, this exemption from civil liability does not apply if injury or death 
directly results from the gross negligence, intentional act, or from a known dangerous condition not 
disclosed by the farmer. 

The statute does not apply to a farmer who allows a pre-harvest gleaning. The liability standard for 
such farmer would be that described above under Landowner Liability in General. 

Effect of Proposed Changes 

The bill amends s. 768.137, F.S., to: 

• Remove language that limits the scope of the statute to post-harvest, thereby making the 
statute apply to gratuitous harvesting of crops at any time. 

• Limit the provisions making the farmer liable for gross negligence or an intentional tort to only 
apply where the farmer committed the gross negligence or the intentional tort. 

1 74 Am.Jur 2d Torts s. 7 (2013). 
2 Post v. Lunney, 261 So.2d 147, 147-48 (Fla. 1972). 
3 Section 768.075(3)(a)1., F.S. 
4 

See, e.g., Dampier v. Morgan Tire & Auto, LLC, 82 So.3d 204, 205 (Fla. 5th DCA 2012). 
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• Add that a farmer is not liable for a dangerous condition that would be obvious to a person 
entering on the land. 

• Make grammatical and style improvements. 

B. SECTION DIRECTORY: 

Section 1 amends s. 768.137, F.S., regarding the limitation for civil liability for certain farmers. 

Section 2 provides an effective date of July 1, 2015. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill does not appear to have any impact on state expenditures. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

This bill does not appear to have a direct impact on the private sector. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 
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C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

n/a 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 137 2015 

1 A bill to be entitled 

2 An act relating to civil liability of farmers; 

3 amending s. 768.137, F.S.; revising an exemption from 

4 civil liability for farmers who gratuitously allow a 

5 person to enter upon their land for the purpose of 

6 removing farm produce or crops; revising applicability 

7 of the exemption; providing an effective date. 

8 

9 Be It Enacted by the Legislature of the State of Florida: 

10 

11 Section 1. Subsections (2) and (3) of section 768.137, 

12 Florida Statutes, are amended to read: 

13 768.137 Definition; limitation of civil liability for 

14 certain farmers; exception.-

15 (2) ~ Afiy farmer who gratuitously allows a person persons 

16 to enter upon the farmer's her or his O\ffi land for the purpose 

17 of removing aftY farm produce or crops is remaining in the fields 

18 follo'ding the harvesting thereof, shall be exempt from civil 

19 liability_:_ 

20 ~ Arising out of any injury or the death of such person 

21 due to resulting from the nature or condition of the 5B€fi land; 

22 or 

23 (b) Arising out of any injury or death due to the nature, 

24 age, or condition of the any such farm produce or crops removed 

25 by such person eref7· 

26 (3) The exemption from civil liability provided for in 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 137 

27 this section does shall not apply if injury or death directly 

28 results from the gross negligence orT intentional act of the 

29 farmerT or the failure of the farmer to warn of a dangerous 

2015 

30 condition of which the farmer has actual knowledge unless the 

31 dangerous condition would be obvious to a person entering upon 

32 the farmer's land from lmovm dangerous conditions not disclosed 

33 by the farmer. 

34 Section 2. This act shall take effect July 1, 2015. 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 313 Digital Assets 
SPONSOR(S): Fant 
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 102 

REFERENCE ACTION ANALYST 

1) Civil Justice Subcommittee Mal 

2) Insurance & Banking Subcommittee 

3) Judiciary Committee 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 

BUDGET/POLICY CHIEF 

The bill creates the Florida Fiduciary Access to Digital Assets Act (Act) to provide personal representatives of a 
decedent, agents under a power of attorney, guardians, and trustees with the ability to access the digital 
assets of an account holder as if these fiduciaries were the account holder. Digital assets include electronic 
communications and records such as emails, text messages, online photographs, documents stored on the 
cloud, electronic bank statements, and other electronic communications or records. 

The bill expressly states that the fiduciaries are authorized users for purposes of criminal laws prohibiting 
unauthorized access to electronic accounts. For purposes of privacy laws prohibiting email service providers 
and similar entities from disclosing an account holder's records without the account holder's consent, the bill 
provides that the fiduciaries are deemed to have the lawful consent of the account holders. 

The bill does not appear to have a fiscal impact on state or local governments. 

The bill provides an effective date of July 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Current Situation 

Many documents and records that once existed in tangible form, such as letters, contracts, and 
financial and bank statements, are being replaced by intangible digital assets 1 that are not readily 
discoverable or accessible. Substantial amounts of valuable electronic data and digital assets are 
acquired and stored in cell phones, computers, online accounts, and other devices.2 Accordingly, a 
family member or personal representative often faces substantial challenges when trying to identify, 
locate, or access the online accounts and digital assets of a deceased or incapacitated person. 

This switch to electronic records and digital assets raise a number of issues: Upon an account holder's 
death or incapacity, how does a fiduciary identify and locate that person's digital assets? Who then has 
control or ownership? How is an account accessed when no one has the decedent's password? Does 
the original term of service agreement control whether a successor may gain access to an account? 

Resolution of these issues require balancing the fiduciary's duty to identify and access the digital 
assets with the Internet Service Provider's (ISP) duty to protect the original account holder's privacy 
and not divulge information that could be a violation of state or federal computer security laws. An 
additional barrier may exist in the terms-of-service agreement that the original account holder agreed to 
when initiating a contract with the service provider. 

Criminal Laws 

Federal Law 

Federal laws prohibit the unauthorized access of both computer systems and certain types of protected 
data. The Stored Communications Ace establishes privacy rights and prohibits certain electronic 
communication services or remote computing services from knowingly divulging the contents of certain 
electronic communications and files. These privacy protections are viewed by some as being 
substantial barriers for family members and fiduciaries who seek to access the contents of a deceased 
or incapacitated user's online accounts. 4 The service providers see them as restrictions on their ability 
to disclose electronic communications to anyone, unless certain exceptions are met. Their reasoning is 
that, if the Stored Communications Act applies, the online account service provider is prohibited by law 
from disclosing the contents of the communications and files. 5 

The Computer Fraud and Abuse Act6 is designed to protect computers in which there is a federal 
interest from certain threats and forms of espionage and from being used to commit fraud. 7 The law 

1 
Some examples of digital assets are e-mail, photos, projects, online bank accounts, personal records, digital music, 

entertainment, presentations, domain names, intellectual property, and client lists. The assets are generally important 
because of their sentimental or financial value. 
2 See James D. Lamm, Digital Passing: Estate Planning for Passwords and Digital Property, Video Clip: Family Wants 
Access to Son's Digital Data After Death (Sept. 1 0, 2014 ), http://www .dig italpass i ng.com/20 14/09/1 0/vid eo-clip-family­
access-sons-digital-data-death/ (last visited March 11, 2015). 
3 18 U.S.C. s. 2701 et seq. 
4 James D. Lamm, Digital Passing: Your Client is Six Feet Under, But His Data is in the Cloud, Nov. 2014, 12 (on file with 
the Civil Justice Subcommittee). 
5 /d. 
6 18 U.S.C. s. 2510, etseq. 
7 Charles Doyle, Congressional Research Service, Cybercrime: A Sketch of 18 U.S. C. 1030 and Related Federal Criminal 
Laws, 1 (Oct. 15, 2014). 
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imposes penalties for the unauthorized access of stored data, devices, and computer hardware.8 The 
Department of Justice has stated that the Computer Fraud and Abuse Act is broad enough in scope to 
permit the federal government to prosecute someone if the person violates the access terms of a web 
site's terms-of-service agreement or usage policies.9 

State Law 

Chapter 815, F.S., the "Florida Computer Crimes Act," and Ch. 934, F.S., "Security of Communications; 
Surveillance," address computer related crimes and the security of communications and are modeled 
after the federal Stored Communications Act. Neither provision addresses the ability of a fiduciary to 
legally access, duplicate, or control digital assets. 10 

The Model Uniform Law 

Believing that legislation was needed to ensure that account holders or their guardians retain control of 
digital property, the Uniform Law Commission developed and adopted the Uniform Fiduciary Access to 
Digital Assets Act in July, 2014. 

Effect of the Bill 

The bill creates ch. 740, F.S., consisting of ss. 740.001-740.911, F.S., the "Florida Fiduciary Access to 
Digital Assets Act," (Act) to provide fiduciaries with the authority to access, control, or copy digital 
assets and accounts. The Act only applies to four different types of fiduciaries: personal 
representatives, guardians, agents acting pursuant to a power of attorney, and trustees. These 
fiduciaries are already bound to comply with existing fiduciary duties. The provisions of the Act do not 
extend to family members or others who seek access to the digital assets unless they are a fiduciary. 

The bill is also limited by the definition of "digital assets." The act only applies to an electronic record, 
which includes electronic communications, and does not apply to the underlying asset or liability unless 
the asset or liability is itself an electronic record. 

Definitions 

The bill creates s. 7 40.101, F.S., to define terms used in the Act. The majority of the terms are found in 
the Florida Probate Code and the Florida Powers of Attorney Act, while others are adapted from federal 
statutes or the uniform act. Below are some of the most frequently used new terms in the bill: 

• An "account holder" is defined as a person who has entered into a terms-of-service agreement 
with a custodian as well as a fiduciary for that person. It also includes a deceased person who 
entered into the agreement during the individual's lifetime. Under this definition, the fiduciary 
steps into the shoes of the original account holder; 

• "Catalogue of electronic communications" means information that identifies each person with 
which an account holder has had an electronic communication, the time and date of the 
communication, and the electronic address of the person; 

• "Content of an electronic communication" is defined to mean information not readily accessible 
to the public concerning the substance or meaning of an electronic communication; 

• A "custodian" is defined as a person that carries, maintains, processes, receives, or stores a 
digital asset of an account holder, such as an ISP; 

8 William Bissett and David Kauffman, Surf the Evolving Web of Laws Affecting Digital Assets, 41 Estate Planning No. 4 
~Apr. 2014). 

Lamm, supra note 4, at 10. 
10 The Real Property, Probate, & Trust Law Section of The Florida Bar, White Paper: Proposed Enactment of 
Chapter 7 40, Florida Statutes (2014 ). 
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• A "digital asset" is defined as an electronic record but does not include the underlying asset or 
liability unless the asset or liability is an electronic record; 

• "Electronic communication" is defined as a digital asset stored by an electronic communication 
service or carried or maintained by a remote computing service and includes the catalogue and 
content of an electronic communication; and 

• "Electronic communication service" means a custodian that provides to the public the ability to 
send or receive an electronic communication, such as a web-based email provider; 

Four Types of Fiduciaries Covered (Sections 4-7) 

The bill creates ss. 740.201-740.501, F.S., which provide that only a fiduciary who is a personal 
representative of a decedent, a guardian of a ward, an agent for a principal under a power of attorney, 
or a trustee may be authorized to access another's digital assets. In essence, the bill provides that the 
fiduciary steps into the shoes of the person he or she is representing through this grant of authority to 
manage their digital assets. Each of the four types of fiduciaries are generally given the right to access: 

• The content of an electronic communication sent or received by the decedent, ward, or principal 
if the electronic communication service or remote computing service is authorized to disclose 
the content under the federal law. The "content" is defined in the act as information not readily 
accessible to the public concerning the substance or meaning of an electronic communication. It 
is generally the subject line of an e-mail or the body of an e-mail or the body of other types of 
electronic communications that are protected by the federal law; 

• The "catalogue" of electronic communications sent or received by the decedent. The "catalogue" 
is the non-content records that a service provider holds such as the sender's and recipient's 
name and address, and the date and time of the e-mail message; and 

• Any other digital asset that the decedent had a right or interest in at his or her death. 

The authority of a personal representative or trustee to access a decedent's or settlor's digital assets 
can be restricted by court order, the terms of a trust or will, or by agreement between a service provider 
and the account holder decedent or settlor to restrict a fiduciary's access to the digital assets. With 
respect to guardians, a guardian is not authorized to access a ward's digital assets unless authorized 
by court order. 

Section 750.501, F.S., regarding the control of digital assets by a trustee, is structured slightly different 
than the provisions relating to other types of fiduciaries. The bill distinguishes a trustee who is an 
original account holder from a trustee who is not an original account holder. Unless otherwise provided 
by the court or the terms of the trust, a trustee that is the original account holder has the right to access 
each digital asset held in trust, including the catalogue of electronic communications and the content of 
an electronic communication. Similar to provisions in the bill for the other fiduciaries, a trustee or 
successor of a trust that is not an original account holder has the right to access the catalogue of 
electronic communications. The trustee will have access to the content of the settlor's communications 
if the electronic communication service or remote computing services is authorized to disclose them 
under federal law. 

A Fiduciary's Access and Authority Over the Digital Assets (Section 8) 

Section 7 40.601, F.S., created in the bill establishes the fiduciary's access to, and authority over, the 
digital assets of the account holder. The fiduciary remains subject to the duties and obligations of 
existing law and any terms-of-service agreement and is liable for any breach that occurs. 

A fiduciary that is an account holder or has the right to access a digital asset: 
• May take any action regarding the digital asset to the extent of the account holder, subject to 

any limitations in a terms of a service agreement and copyright laws; 
• Is deemed to have the consent of the account holder for the custodian to divulge the content of 

an electronic communication under applicable privacy laws; and 
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• Is an authorized user under applicable computer fraud and unauthorized access laws. By 
defining the fiduciary as an authorized user, this section provides that the fiduciary is legally 
authorized to access the digital information and is not in violation of the federal or state laws 
prohibiting unauthorized access. 

Provisions in Terms-of-Service Agreements and Access to Tangible Personal Property 
(Section 8) 

Section 7 40.601 (2), F.S., which is created in the bill, addresses terms-of-service agreements. A 
provision in a terms-of-service agreement that limits a fiduciary's access to a digital asset of an account 
holder is declared to be against the public policy of the state unless the account holder agreed to the 
provision after July 1, 2015 (the effective date of the bill). The bill effectively provides that account 
holders consent to the disclosure of their digital assets to a fiduciary unless they affirmatively opt out of 
disclosing their digital assets. The bill also declares that a choice-of-law provision in a terms-of-service 
agreement is unenforceable if the provision designates a law that limits a fiduciary's access to a digital 
asset. 

Section 740.601(5), F.S., provides that a fiduciary is authorized to access digital assets stored on 
equipment that is the tangible property of the decedent, ward, principal, or settlor, such as a computer 
or cell phone. This provision shields a fiduciary from criminal and civil liability for unauthorized access 
of such equipment. 

Compliance and Immunity (Sections 9 & 10) 

Section 7 40.701, F.S., created in the bill provides the procedures for a fiduciary to request access to, 
control of, or a copy of an account holder's digital assets, and requires the custodian's compliance with 
the fiduciary's request within 60 days, if: 

• A personal representative submits a certified copy of the letters of administration or other 
specified document; 

• A guardian submits a certified copy of letters of plenary guardianship or a court order giving the 
guardian authority over the asset; 

• An agent submits an original or copy of the power of attorney and a certification of the agent, 
under penalty of perjury, that the power of attorney is in effect; 

• A trustee submits a certified copy of the trust instrument or a certification of trust authorizing the 
trustee to exercise authority over the asset; or 

• A person entitled to receive and collect specified digital assets submits a request accompanied 
by a certified copy of an order of summary administration. 

A custodian who relies on a certification of trust is not liable if he or she acts in reliance on those 
documents. However, if the custodian demands the trust instrument, he or she is liable for damages if a 
court determines that the custodian did not act in good faith when demanding the trust instrument. The 
bill also provides that a custodian is immune from liability if it acts in good faith in compliance with the 
bill. 

Electronic Signatures in Global and National Commerce Act (Section 11) 

Section 7 40.901, F.S., which is created by the bill, establishes the relationship between the Act and the 
Electronic Signatures in Global and National Commerce Act, which regulates the recognition of 
electronic signatures for interstate and foreign commerce, noting where this act does and does not 
modify the federal law. 
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Applicability of the Act (Section 12) 

Section 7 40.011, F. S., created by the bill, provides that the powers granted by the Act to personal 
representatives, guardians, trustees, and agents applies regardless of whether the fiduciary's authority 
arose on, before, or after July 1, 2015 (the effective date of the bill). Additionally, the bill does not apply 
to a digital asset of an employer used by an employee in the ordinary course of the employer's 
business. 

Effective Date (Section 13) 

The bill provides an effective date of July 1, 2015. 

B. SECTION DIRECTORY: 

Section 1 creates ch. 740, F.S., consisting of ss. 740.001-740.911, F.S., to be entitled "Fiduciary 
Access to Digital Assets." 

Section 2 creates s. 7 40.001, F.S., relating to the short title. 

Section 3 creates s. 740.101, F.S., relating to definitions. 

Section 4 creates s. 7 40.201, F.S., relating to the authority of a personal representative over the digital 
assets of a decedent. 

Section 5 creates s. 740.301, F.S., relating to the authority of a guardian over the digital assets of a 
ward. 

Section 6 creates s. 7 40.401, F.S., relating to the control by an agent over digital assets. 

Section 7 creates s. 7 40.501, F.S., relating to the control by a trustee over digital assets. 

Section 8 creates s. 7 40.601, F.S., relating to fiduciary access and authority. 

Section 9 creates s. 740.701, F.S., relating to compliance. 

Section 10 creates s. 740.801, F.S., relating to immunity. 

Section 11 creates s. 740.901, F.S., relating to the relation to the Electronic Signatures in Global and 
National Commerce Act. 

Section 12 creates s. 740.911, F.S., relating to applicability. 

Section 13 provides an effective date of July 1, 2015. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill does not appear to have any impact on state expenditures. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 
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1. Revenues: 

The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill does not appear to have any direct economic impact on the private sector. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 

The doctrine of preemption is a principle of law which holds that federal laws take precedence over 
state laws, and as such, states may not enact laws that are inconsistent with the federal law. Under 
the Electronic Communications Privacy Act, a service provider, with few exceptions, may not divulge 
the contents of a communication without the "lawful consent" of the originator or addressee or 
intended recipient or the subscriber. 11 There is no case law directly on point that addresses whether 
a state statute can deem that a decedent, settler, principal, or ward lawfully consents to the release 
of his or her communications to a fiduciary. Additionally, there does not appear to be any case law 
indicating whether a state statute can define who is an authorized user of an account for purposes of 
federal laws that prohibit the unauthorized access to certain electronic data. Therefore, it is unclear 
whether federal law preempts the access to digital assets authorized by the bill. However, fiduciaries 
are generally understood to stand in the shoes of those they represent and this bill seems consistent 
with the traditional functions of fiduciaries. 

Notwithstanding the foregoing, the bill, might not conflict with federal law because it provides 
fiduciaries with access to an account holder's electronic communication if authorized by federal law. 
Thus, the bill could be read to reserve to the courts the duty of defining what access is authorized 
under federal law. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

Section 12 of the bill provides that the Act applies retroactively to the digital assets of individuals who 
died or became incapacitated before the bill takes effect. Consequently, the bill assumes that given the 
choice, these individuals would not have acted to restrict access to their digital assets. 

11 c 18 U.S .. 2702(b)(3}. 
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IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

n/a 
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F L 0 R D A H 0 U S E 0 F R E P R E S E N T A T V E S 

HB 313 2015 

1 A bill to be entitled 

2 An act relating to digital assets; providing a 

3 directive to the Division of Law Revision and 

4 Information; creating s. 740.001, F.S.; providing a 

5 short title; creating s. 740.101, F.S.; defining 

6 terms; creating s. 740.201, F.S.; authorizing a 

7 personal representative to have access to specified 

8 digital assets of a decedent under certain 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

circumstances; creating s. 740.301, F.S.; authorizing 

a guardian to have access to specified digital assets 

of a ward under certain circumstances; creating s. 

740.401, F.S.; authorizing an agent to have access to 

specified digital assets of a principal under certain 

circumstances; creating s. 740.501, F.S.; authorizing 

a trustee to have access to specified digital assets 

held in trust under certain circumstances; creating s. 

740.601, F.S.; providing the rights of a fiduciary 

relating to digital assets; providing that specified 

provisions in a terms-of-service agreement are 

unenforceable or void as against the strong public 

policy of this state under certain circumstances; 

creating s. 740.701, F.S.; providing requirements for 

compliance for a custodian, a personal representative, 

a guardian, an agent, a trustee, or another person 

that is entitled to receive and collect specified 

digital assets; providing for damages if a demand for 
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27 the trust instrument is not made in good faith by a 

28 custodian; providing applicability; creating s. 

29 740.801, F.S.; providing immunity for a custodian and 

30 its officers, employees, and agents for any action 

31 done in good faith and in compliance with ch. 740, 

32 F.S.; creating s. 740.901, F.S.; clarifying the 

33 relationship of ch. 740, F.S., to the Electronic 

34 Signatures in Global and National Commerce Act; 

35 creating s. 740.911, F.S.; providing applicability; 

36 providing an effective date. 

37 

38 Be It Enacted by the Legislature of the State of Florida: 

39 

40 Section 1. The Division of Law Revision and Information is 

41 directed to create chapter 740, Florida Statutes, consisting of 

42 sections 740.001-740.911, Florida Statutes, to be entitled 

43 "Fiduciary Access to Digital Assets." 

44 Section 2. Section 740.001, Florida Statutes, is created 

45 to read: 

46 740.001 Short title.-This chapter may be cited as the 

47 "Florida Fiduciary Access to Digital Assets Act." 

48 Section 3. Section 740.101, Florida Statutes, is created 

49 to read: 

50 740.101 Definitions.-As used in this chapter, the term: 

51 ( 1) "Account holder" means a person that has entered into 

52 a terms-of-service agreement with a custodian and also includes 
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53 a fiduciary for such person. The term includes a deceased 

54 individual who entered into the agreement during the 

55 individual's lifetime. 

56 (2) "Agent" means a person that is granted authority to 

57 act for a principal under a durable or nondurable power of 

58 attorney, whether denominated an agent, an attorney in fact, or 

59 

60 

61 

62 

63 

64 

65 

66 

67 

otherwise. The term includes an original agent, a co-agent, and 

a successor agent. 

(3) "Carry" means to engage in the transmission of 

electronic communications. 

( 4) "Catalogue of electronic communications" means 

information that identifies each person with which an account 

holder has had an electronic communication, the time and date of 

the communication, and the electronic address of the person. 

( 5) "Content of an electronic communication" means 

68 information not readily accessible to the public concerning the 

69 substance or meaning of an electronic communication. 

70 (6) "Court" means a circuit court of this state. 

71 ( 7) "Custodian" means a person that carries, maintains, 

72 processes, receives, or stores a digital asset of an account 

73 holder. 

7 4 ( 8) "Digital asset" means an electronic record. The term 

75 does not include an underlying asset or liability to which an 

76 electronic record refers, unless the asset or liability is 

77 itself an electronic record. 

78 ( 9) "Electronic" means technology having electrical, 
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79 digital, magnetic, wireless, optical, electromagnetic, or 

80 similar capabilities. 

81 ( 10) "Electronic communication" means a digital asset 

82 stored by an electronic communication service or carried or 

83 maintained by a remote computing service. The term includes the 

84 catalogue of electronic communications and the content of an 

85 electronic communication. 

86 ( 11) "Electronic communication service" means a custodian 

87 that provides to the public the ability to send or receive an 

88 electronic communication. 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

( 12) "Fiduciary" means a person that is an original, 

additional, or successor personal representative, guardian, 

agent, or trustee. 

(13) "Guardian" means a person that has been appointed by 

the court as guardian of the property of a minor or 

incapacitated individual. The term includes a person that has 

been appointed by the court as an emergency temporary guardian 

of the property. 

(14) "Information" means data, text, images, videos, 

sounds, codes, computer programs, software, databases, or the 

like. 

( 15) "Person" means an individual, estate, trust, business 

101 or nonprofit entity, public corporation, government or 

102 governmental subdivision, agency, or instrumentality, or other 

103 legal entity. 

104 ( 16) "Personal representative" means the fiduciary 
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105 appointed by the court to administer the estate of a deceased 

106 individual pursuant to letters of administration or an order 

107 appointing a curator or administrator ad litem for the estate. 

108 (17) "Power of attorney" means a record that grants an 

109 agent authority to act in the place of a principal pursuant to 

110 chapter 709. 

111 (18) "Principal" means an individual who grants authority 

112 to an agent in a power of attorney. 

113 ( 19) "Record" means information that is inscribed on a 

114 tangible medium or that is stored in an electronic or other 

115 medium and is retrievable in perceivable form. 

116 (20) "Remote computing service" means a custodian that 

117 provides to the public computer processing services or the 

118 storage of digital assets by means of an electronic 

119 communications system as defined in 18 U.S.C. s. 2510(14) 

120 ( 21) "Terms-of-service agreement" means an agreement that 

121 controls the relationship between an account holder and a 

122 custodian. 

123 (22) "Trustee" means a fiduciary that holds legal title to 

124 a digital asset pursuant to an agreement, declaration, or trust 

125 instrument that creates a beneficial interest in the settlor or 

126 others. 

127 

128 

(23) "Ward" 

been appointed. 

means an individual for whom a guardian has 

129 (24) "Will" means an instrument admitted to probate, 

130 including a codicil, executed by an individual in the manner 
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131 prescribed by the Florida Probate Code, which disposes of the 

132 individual's property on or after his or her death. The term 

133 includes an instrument that merely appoints a personal 

134 representative or revokes or revises another will. 

135 Section 4. Section 740.201, Florida Statutes, is created 

136 to read: 

2015 

137 740.201 Authority of personal representative over digital 

138 assets of a decedent.-Subject to s. 740.601(2) and unless 

139 otherwise provided by the court or the will of a decedent, a 

140 personal representative has the right to access: 

141 (1) The content of an electronic communication sent or 

142 received by the decedent if the electronic communication service 

143 or remote computing service is authorized to disclose the 

144 content under the Electronic Communications Privacy Act, 18 

145 u.s.c. s. 2702 (b); 

146 (2) The catalogue of electronic communications sent or 

147 received by the decedent; and 

148 (3) Any other digital asset in which the decedent had a 

149 right or interest at his or her death. 

150 Section 5. Section 740.301, Florida Statutes, is created 

151 to read: 

152 740.301 Authority of guardian over digital assets of a 

153 ward.-The court, after an opportunity for hearing, may grant a 

154 guardian the right to access: 

155 (1) The content of an electronic communication sent or 

156 received by the ward if the electronic communication service or 
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157 remote computing service is authorized to disclose the content 

158 under the Electronic Communications Privacy Act, 18 U.S.C. s. 

159 2702 (b); 

160 (2) The catalogue of electronic communications sent or 

161 received by the ward; and 

2015 

162 (3) Any other digital asset in which the ward has a right 

163 or interest. 

164 Section 6. Section 740.401, Florida Statutes, is created 

165 to read: 

166 740.401 Control by agent of digital assets.-

167 (1) To the extent a power of attorney expressly grants 

168 authority to an agent over the content of an electronic 

169 communication of the principal, the agent has the right to 

170 access the content of an electronic communication sent or 

171 received by the principal if the electronic communication 

172 service or remote computing service is authorized to disclose 

173 the content under the Electronic Communications Privacy Act, 18 

174 

175 

176 

177 

178 

u.s.c. s. 2702 (b). 

(2) Except as provided in subsection (1) and unless 

otherwise provided by a power of attorney or a court order, 

agent has the right to access: 

(a) The catalogue of electronic communications sent or 

179 received by the principal; and 

an 

180 (b) Any other digital asset in which the principal has a 

181 right or interest. 

182 Section 7. Section 740.501, Florida Statutes, is created 
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183 to read: 

184 740.501 Control by trustee of digital assets.-Subject to 

185 s. 740.601(2) and unless otherwise provided by the court or the 

186 terms of a trust, a trustee or a successor of a trustee that is: 

187 (1) An original account holder has the right to access 

188 each digital asset held in trust, including the catalogue of 

189 electronic communications sent or received and the content of an 

190 electronic communication; or 

191 (2) Not an original account holder has the right to access 

192 the following digital assets held in trust: 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

(a) The catalogue of electronic communications sent or 

received by the account holder; 

(b) The content of an electronic communication sent or 

received by the account holder if the electronic communication 

service or remote computing service is authorized to disclose 

the content under the Electronic Communications Privacy Act, 18 

U.S.C. s. 2702(b); and 

(c) Any other digital asset in which the account holder or 

any successor account holder has a right or interest. 

Section 8. Section 740.601, Florida Statutes, is created 

to read: 

740.601 Fiduciary access and authority.-

(1) A fiduciary that is an account holder or has the right 

under this chapter to access a digital asset of an account 

holder: 

(a) May take any action concerning the digital asset to 
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209 the extent of the account holder's authority and the fiduciary's 

210 powers under the laws of this state, subject to the terms-of-

211 service agreement and copyright or other applicable law; 

212 (b) Is deemed to have the lawful consent of the account 

213 holder for the custodian to divulge the content of an electronic 

214 communication to the fiduciary under applicable electronic 

215 privacy laws; and 

216 (c) Is an authorized user under applicable computer fraud 

217 and unauthorized access laws. 

218 (2) If a provision in a terms-of-service agreement limits 

219 a fiduciary's access to a digital asset of the account holder, 

220 the provision is void as against the strong public policy of 

221 this state unless the account holder agreed to the provision 

222 after July 1, 2015, by an affirmative act separate from the 

223 account holder's assent to other provisions of the terms-of-

224 service agreement. 

225 (3) A choice-of-law provision in a terms-of-service 

226 agreement is unenforceable against a fiduciary acting under this 

227 chapter to the extent the provision designates a law that 

228 enforces a limitation on a fiduciary's access to a digital asset 

229 which is void under subsection (2). 

230 ( 4) Except as provided in subsection (2), a fiduciary's 

231 access to a digital asset under this chapter does not violate a 

232 terms-of-service agreement, notwithstanding a provision of the 

233 agreement, which limits third-party access or requires notice of 

234 change in the account holder's status. 
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235 (5) As to tangible personal property capable of receiving, 

236 storing, processing, or sending a digital asset, a fiduciary 

237 with authority over the property of a decedent, ward, principal, 

238 or settlor has the right to access the property and any digital 

239 asset stored in it and is an authorized user for purposes of any 

240 applicable computer fraud and unauthorized access laws, 

241 including the laws of this state. 

242 Section 9. Section 740.701, Florida Statutes, is created 

243 to read: 

244 740.701 Compliance.-

245 (1) If a fiduciary that has a right under this chapter to 

246 access a digital asset of an account holder complies with 

247 subsection (2), the custodian shall comply with the fiduciary's 

248 request for a record for: 

249 (a) Access to the digital asset; 

250 (b) Control of the digital asset; and 

251 (c) A copy of the digital asset to the extent authorized 

252 by copyright law. 

253 (2) If a request under subsection (1) is made by: 

254 (a) A personal representative who has the right of access 

255 under s. 740.201, the request must be accompanied by a certified 

256 copy of the letters of administration of the personal 

257 representative, an order authorizing a curator or administrator 

258 ad litem, or other court order; 

259 (b) A guardian that has the right of access under s. 

260 740.301, the request must be accompanied by a certified copy of 

Page 10 of 13 

CODING: Words stricken are deletions; words underlined are additions. 

hb0313-00 



FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 313 2015 

261 letters of plenary guardianship of the property or a court order 

262 that gives the guardian authority over the digital asset; 

263 (c) An agent that has the right of access under s. 

264 740.401, the request must be accompanied by an original or a 

265 copy of the power of attorney which authorizes the agent to 

266 exercise authority over the digital asset and a certification of 

267 the agent, under penalty of perjury, that the power of attorney 

268 is in effect; 

269 (d) A trustee that has the right of access under s. 

270 740.501, the request must be accompanied by a certified copy of 

271 the trust instrument, or a certification of trust under s. 

272 736.1017, which authorizes the trustee to exercise authority 

273 over the digital asset; or 

274 (e) A person that is entitled to receive and collect 

275 specified digital assets, the request must be accompanied by a 

276 certified copy of an order of summary administration issued 

277 pursuant to chapter 735. 

278 (3) A custodian shall comply with a request made under 

279 subsection (1) not later than 60 days after receipt. If the 

280 custodian fails to comply, the fiduciary may apply to the court 

281 for an order directing compliance. 

282 (4) A custodian that receives a certification of trust may 

283 require the trustee to provide copies of excerpts from the 

284 original trust instrument and later amendments which designate 

285 the trustee and confer on the trustee the power to act in the 

2 8 6 pending transaction. 
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291 

292 

293 

294 

295 

296 

2 97 

298 

299 

300 

301 

302 

303 

304 

305 

306 

HB 313 2015 

(5) A custodian that acts in reliance on a certification 

of trust without knowledge that the representations contained in 

it are incorrect is not liable to any person for so acting and 

may assume without inquiry the existence of facts stated in the 

certification. 

(6) A custodian that enters into a transaction in good 

faith and in reliance on a certification of trust may enforce 

the transaction against the trust property as if the 

representations contained in the certification were correct. 

(7) A custodian that demands the trust instrument in 

addition to a certification of trust or excerpts under 

subsection (4) is liable for damages if the court determines 

that the custodian did not act in good faith in demanding the 

trust instrument. 

(8) This section does not limit the right of a person to 

obtain a copy of a trust instrument in a judicial proceeding 

concerning the trust. 

Section 10. Section 740.801, Florida Statutes, is created 

to read: 

740.801 Immunity.-A custodian and its officers, employees, 

307 and agents are immune from liability for any action done in good 

308 faith in compliance with this chapter. 

309 Section 11. Section 740.901, Florida Statutes, is created 

310 to read: 

311 740.901 Relation to Electronic Signatures in Global and 

312 National Commerce Act.-This chapter modifies, limits, or 
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313 supersedes the Electronic Signatures in Global and National 

314 Commerce Act, 15 U.S.C. ss. 7001 et seq., but does not modify, 

315 limit, or supersedes. 101(c) of that act, 15 U.S.C. s. 7001(c), 

316 or authorize electronic delivery of the notices described in s. 

317 103(b) of that act, 15 U.S.C. s. 7003(b). 

318 Section 12. Section 740.911, Florida Statutes, is created 

319 to read: 

320 740.911 Applicability.-

321 (1) Subject to subsection (2), this chapter applies to: 

322 (a) An agent acting under a power of attorney executed 

323 before, on, or after July 1, 2015; 

324 (b) A personal representative acting for a decedent who 

325 died before, on, or after July 1, 2015; 

326 (c) A guardian appointed through a guardianship 

327 proceeding, whether pending in a court or commenced before, on, 

328 or after July 1, 2015; and 

329 (d) A trustee acting under a trust created before, on, or 

330 after July 1, 2015. 

331 (2) This chapter does not apply to a digital asset of an 

332 employer used by an employee in the ordinary course of the 

333 employer's business. 

334 Section 13. This act shall take effect July 1, 2015. 
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Amendment No. 1 

1111111111111111111111111111 COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 313 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Fant offered the following: 

3 

4 Amendment (with title amendment) 

5 Remove everything after the enacting clause and insert: 

6 Section 1. The Division of Law Revision and Information is 

7 directed to create chapter 740, Florida Statutes, consisting of 

8 sections 740.001-740.911, Florida Statutes, to be entitled 

9 "Fiduciary Access to Digital Assets." 

10 Section 2. Section 740.001, Florida Statutes, lS created 

11 to read: 

12 740.001 Short title.-This chapter may be cited as the 

13 "Florida Fiduciary Access to Digital Assets Act. 

14 Section 3. Section 740.101, Florida Statutes, lS created 

15 to read: 

16 740.101 Definitions.-As used in this chapter, the term: 

17 ( 1) "Account holder" means a person that has entered into 
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18 a terms-of-service agreement with a custodian and also includes 

19 a fiduciary for such person. The term includes a deceased 

20 individual who entered into the agreement during the 

21 individual's lifetime. 

22 (2) "Agent" means a person that is granted authority to 

23 act for a principal under a durable or nondurable power of 

24 attorney, whether denominated an agent, an attorney in fact, or 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

otherwise. The term includes an original agent, a co-agent, and 

a successor agent. 

( 3) "Carry" means to engage in the transmission of 

electronic communications. 

( 4) "Catalogue of electronic communications" means 

information that identifies each person with which an account 

holder has had an electronic communication, the time and date of 

the communication, and the electronic address of the person. 

(5) "Content of an electronic communication" means 

information concerning the substance or meaning of an electronic 

communication which: 

(a) Has been sent or received by an account holder; 

(b) Is in electronic storage by a custodian providing an 

electronic-communication service to the public or is carried or 

maintained by a custodian providing a remote-computing service 

to the public; and 

(c) Is not readily accessible to the public. 

(6) "Court" means a circuit court of this state. 

( 7) "Custodian" means a person that carries, maintains, 
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44 processes, receives, or stores a digital asset of an account 

45 holder. 

4 6 ( 8) "Digital asset" means a record that is electronic. The 

47 term does not include an underlying asset or liability unless 

48 the asset or liability is itself a record that is electronic. 

49 ( 9) "Electronic" means technology having electrical, 

50 digital, magnetic, wireless, optical, electromagnetic, or 

51 similar capabilities. 

52 (10) "Electronic communication" has the same meaning as 

53 the definition in 18 U.S.C. s. 2510(12). 

54 ( 11) "Electronic communication service" means a custodian 

55 that provides to an account holder the ability to send or 

56 receive an electronic communication. 

57 ( 12) "Fiduciary" means a person that is an original, 

58 additional, or successor personal representative, guardian, 

59 agent, or trustee. 

60 ( 13) "Guardian" means a person that has been appointed by 

61 the court as guardian of the property of a minor or 

62 incapacitated individual. The term includes a person that has 

63 been appointed by the court as an emergency temporary guardian 

64 of the property. 

65 (14) "Information" means data, text, images, videos, 

66 sounds, codes, computer programs, software, databases, or the 

67 like. 

68 ( 15) "Person" means an individual, estate, trust, business 

69 or nonprofit entity, public corporation, government or 
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70 governmental subdivision, agency, or instrumentality, or other 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

legal entity. 

( 16) "Personal representative" means the fiduciary 

appointed by the court to administer the estate of a deceased 

individual pursuant to letters of administration or an order 

appointing a curator or administrator ad litem for the estate. 

(17) "Power of attorney" means a record that grants an 

agent authority to act in the place of a principal pursuant to 

chapter 709. 

(18) "Principal" means an individual who grants authority 

to an agent in a power of attorney. 

(19) "Record" means information that is inscribed on a 

tangible medium or that is stored in an electronic or other 

medium and is retrievable in perceivable form. 

(20) "Remote computing service" means a custodian that 

provides to an account holder computer processing services or 

the storage of digital assets by means of an electronic 

communications system as defined in 18 U.S.C. s. 2510(14) 

(21) "Terms-of-service agreement" means an agreement that 

controls the relationship between an account holder and a 

custodian. 

( 22) "Trustee" means a fiduciary that holds legal title to 

a digital asset pursuant to an agreement, declaration, or trust 

instrument that creates a beneficial interest in another. 

(23) "Ward" means an individual for whom a guardian has 

been appointed. The term includes an individual for whom an 
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96 application for the appointment of a guardian is pending. 

97 (24) "Will" means an instrument admitted to probate, 

98 including a codicil, executed by an individual in the manner 

99 prescribed by the Florida Probate Code, which disposes of the 

100 individual's property on or after his or her death. The term 

101 includes an instrument that merely appoints a personal 

102 representative or revokes or revises another will. 

103 Section 4. Section 740.201, Florida Statutes, is created 

104 to read: 

105 740.201 Authority of personal representative over digital 

106 assets of a decedent.-Subject to s. 740.601(2) and unless 

107 otherwise provided by the court or the will of a decedent, the 

108 personal representative of the decedent has the right to access: 

109 (1) The content of an electronic communication that the 

110 custodian is permitted to disclose under 47 U.S.C. s. 222 or 

111 under the Electronic Communications Privacy Act, 18 U.S.C. s. 

112 2702 (b); 

113 (2) The catalogue of electronic communications sent or 

114 received by the decedent; and 

115 (3) Any other digital asset in which the decedent had a 

116 right or interest at his or her death. 

117 Section 5. Section 740.301, Florida Statutes, is created 

118 to read: 

119 740.301 Authority of guardian over digital assets of a 

120 ward.- Subject to s. 740.601(2), the court, after an opportunity 

121 for hearing, may grant a guardian the right to access: 
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122 (1) The content of an electronic communication that the 

123 custodian is permitted to disclose under 47 U.S.C. s. 222 or 

124 under the Electronic Communications Privacy Act, 18 U.S.C. s. 

125 2702 (b); 

126 (2) The catalogue of electronic communications sent or 

127 received by the ward; and 

128 (3) Any other digital asset in which the ward has a right 

12 9 or interest. 

130 Section 6. Section 740.401, Florida Statutes, is created 

131 to read: 

132 740.401 Control by agent of digital assets.-

133 (1) To the extent a power of attorney expressly grants 

134 authority to an agent over the content of an electronic 

135 communication of the principal and subject to s. 740.601(2), the 

136 agent has the right to access the content of an electronic 

137 communication that the custodian is permitted to disclose under 

138 47 U.S.C. s. 222 or under the Electronic Communications Privacy 

139 Act, 18 U.S.C. s. 2702(b). 

140 (2) Subject to s. 740.601(2) and unless otherwise provided 

141 by a power of attorney or a court order, an agent has the right 

142 to access: 

143 (a) The catalogue of electronic communications sent or 

144 received by the principal; and 

145 (b) Any other digital asset in which the principal has a 

146 right or interest. 

645941 - h0313 - strike.docx 

Published On: 3/16/2015 11:19:33 AM 

Page 6 of 14 



313 

Amendment No. 1 

1111111111111111111111111111 COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 313 (2015) 

147 Section 7. Section 740.501, Florida Statutes, is created 

148 to read: 

149 740.501 Control by trustee of digital assets.-Subject to 

150 s. 740.601(2) and unless otherwise provided by the court or the 

151 terms of a trust, a trustee or a successor of a trustee that is: 

152 (1) An original account holder has the right to access 

153 each digital asset held in trust, including the catalogue of 

154 electronic communications sent or received and the content of an 

155 electronic communication; or 

156 (2) Not an original account holder has the right to access 

157 the following digital assets held in trust: 

158 (a) The catalogue of electronic communications sent or 

159 received by the account holder; 

160 (b) The content of an electronic communication that the 

161 custodian is permitted to disclose under 47 U.S.C. s. 222 or 

162 under the Electronic Communications Privacy Act, 18 U.S.C. s. 

163 2702 (b); and 

164 (c) Any other digital asset in which the account holder or 

165 any successor account holder has a right or interest. 

166 Section 8. Section 740.601, Florida Statutes, is created 

167 to read: 

168 740.601 Fiduciary access and authority.-

169 (1) A fiduciary that is an account holder or has the right 

170 under this chapter to access a digital asset of an account 

171 holder: 

172 (a) May take any action concerning the digital asset to 
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the extent of the account holder's authority and the fiduciary's 

powers under the laws of this state, subject to the terms-of­

service agreement and copyright or other applicable law; 

(b) Is deemed to have the lawful consent of the account 

holder for the custodian to divulge the content of an electronic 

communication to the fiduciary under applicable electronic 

privacy laws; and 

(c) Is an authorized user under applicable computer fraud 

and unauthorized access laws. 

(2) If a provision in a terms-of-service agreement limits 

183 a fiduciary's access to a digital asset of the account holder, 

184 the provision is void as against the strong public policy of 

185 this state unless the account holder agreed to the provision by 

186 an affirmative act separate from the account holder's assent to 

187 other provisions of the terms-of-service agreement. A direction 

188 provided by the account holder to a custodian by an affirmative 

189 act separate from the account holder's assent to other 

190 provisions of the terms of service agreement supersedes any 

191 contrary direction in the account holder's will, trust, or power 

192 of attorney. 

193 (3) A choice-of-law provision in a terms-of-service 

194 agreement is unenforceable against a fiduciary acting under this 

195 chapter to the extent the provision designates a law that 

196 enforces a limitation on a fiduciary's access to a digital asset 

197 which is void under subsection (2). 
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198 (4) As to tangible personal property capable of receiving, 

199 storing, processing, or sending a digital asset, a fiduciary 

200 with authority over the property of a decedent, ward, principal, 

201 or settlor has the right to access the property and any digital 

202 asset stored in it and is an authorized user for purposes of any 

203 applicable computer fraud and unauthorized access laws, 

204 including the laws of this state. 

205 Section 9. Section 740.701, Florida Statutes, is created 

206 to read: 

207 740.701 Compliance.-

208 (1) If a fiduciary that has a right under this chapter to 

209 access a digital asset of an account holder complies with 

210 subsection (2), the custodian shall comply with the fiduciary's 

211 request for a record for: 

212 (a) Access to the digital asset; 

213 (b) Control of the digital asset; and 

214 (c) A copy of the digital asset to the extent authorized 

215 by copyright law. 

216 (2) If a request under subsection (1) is made by: 

217 (a) A personal representative who has the right of access 

218 under s. 740.201, the request must be accompanied by a certified 

219 copy of the letters of administration of the personal 

220 representative, an order authorizing a curator or administrator 

221 ad litem, or other court order; 

222 (b) A guardian that has the right of access under s. 

223 740.301, the request must be accompanied by a certified copy of 

645941 - h0313 - strike.docx 

Published On: 3/16/2015 11:19:33 AM 

Page 9 of 14 



313 

Amendment No. 1 

1111111111111111111111111111 COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 313 (2015) 

224 letters of plenary guardianship of the property or a court order 

225 that gives the guardian authority over the digital asset; 

226 (c) An agent that has the right of access under s. 

227 740.401, the request must be accompanied by an original or a 

228 copy of the power of attorney which authorizes the agent to 

229 exercise authority over the digital asset and a certification of 

230 the agent, under penalty of perjury, that the power of attorney 

231 is in effect; 

232 (d) A trustee that has the right of access under s. 

233 740.501, the request must be accompanied by a certified copy of 

234 the trust instrument, or a certification of trust under s. 

235 736.1017, which authorizes the trustee to exercise authority 

2 3 6 over the digital asset; or 

237 (e) A person that is entitled to receive and collect 

238 specified digital assets, the request must be accompanied by a 

239 certified copy of an order of summary administration issued 

240 pursuant to chapter 735. 

241 (3) A custodian shall comply with a request made under 

242 subsection (1) not later than 60 days after receipt. If the 

243 custodian fails to comply, the fiduciary may apply to the court 

244 for an order directing compliance. 

245 (4) A custodian that receives a certification of trust may 

246 require the trustee to provide copies of excerpts from the 

247 original trust instrument and later amendments which designate 

248 the trustee and confer on the trustee the power to act in the 

2 4 9 pending transaction. 
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250 (5) A custodian that acts in reliance on a certification 

251 of trust without knowledge that the representations contained in 

252 it are incorrect is not liable to any person for so acting and 

253 may assume without inquiry the existence of facts stated in the 

254 certification. 

255 (6) A custodian that enters into a transaction in good 

256 faith and in reliance on a certification of trust may enforce 

257 the transaction against the trust property as if the 

258 representations contained in the certification were correct. 

259 (7) A custodian that demands the trust instrument in 

260 addition to a certification of trust or excerpts under 

261 subsection (4) is liable for damages if the court determines 

262 that the custodian did not act in good faith in demanding the 

2 63 trust instrument. 

264 (8) This section does not limit the right of a person to 

265 obtain a copy of a trust instrument in a judicial proceeding 

2 66 concerning the trust. 

267 Section 10. Section 740.801, Florida Statutes, is created 

268 to read: 

269 740.801 Immunity.-A custodian and its officers, employees, 

270 and agents are immune from liability for any action done in good 

271 faith in compliance with this chapter. 

272 Section 11. Section 740.901, Florida Statutes, is created 

273 to read: 

274 740.901 Relation to Electronic Signatures in Global and 

275 National Commerce Act.-This chapter modifies, limits, or 
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276 supersedes the Electronic Signatures in Global and National 

277 Commerce Act, 15 U.S.C. ss. 7001 et seq., but does not modify, 

278 limit, or supersedes. 101(c) of that act, 15 U.S.C. s. 7001(c), 

279 or authorize electronic delivery of the notices described in s. 

280 103(b) of that act, 15 U.S.C. s. 7003(b). 

281 Section 12. Section 740.911, Florida Statutes, is created 

282 to read: 

283 740.911 Exception for anonymous accounts.-

284 (1) Nothing in this chapter prevents any person from 

285 opening an anonymous account. 

286 (2) The custodian of an anonymous account is not required 

287 to provide a fiduciary with access to the anonymous account 

288 unless the fiduciary establishes by clear and convincing 

289 evidence: 

290 

291 

(a) That the owner of the anonymous account is deceased; 

(b) That the anonymous account belonged to a particular, 

292 identifiable, decedent; and 

293 (c) That the fiduciary has legal authority over the estate 

294 of the decedent who owned the anonymous account. 

295 Section 13. Section 740.921, Florida Statutes, is created 

296 to read: 

297 740.921 Applicability.-

298 (1) Subject to subsection (2), this chapter applies to: 

299 (a) An agent acting under a power of attorney executed 

300 before, on, or after July 1, 2015; 

301 (b) A personal representative acting for a decedent who 
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302 died before, on, or after July 1, 2015; 

303 (c) A guardian appointed through a guardianship 

304 proceeding, whether pending in a court or commenced before, on, 

305 or after July 1, 2015; and 

306 (d) A trustee acting under a trust created before, on, or 

307 after July 1, 2015. 

308 (2) This chapter does not apply to a digital asset of an 

309 employer used by an employee in the ordinary course of the 

310 employer's business. 

311 Section 14. This act shall take effect July 1, 2015. 

312 

313 -----------------------------------------------------

314 T I T L E A M E N D M E N T 

315 Remove everything before the enacting clause and insert: 

316 An act relating to digital assets; providing a directive to 

317 the Division of Law Revision and Information; creating s. 

318 740.001, F.S.; providing a short title; creating s. 

319 740.101, F.S.; defining terms; creating s. 740.201, F.S.; 

320 authorizing a personal representative to have access to 

321 specified digital assets of a decedent under certain 

322 circumstances; creating s. 740.301, F.S.; authorizing a 

323 guardian to have access to specified digital assets of a 

324 ward under certain circumstances; creating s. 740.401, 

325 F.S.; authorizing an agent to have access to specified 

326 digital assets of a principal under certain circumstances; 

327 creating s. 740.501, F.S.; authorizing a trustee to have 
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access to specified digital assets held in trust under 

certain circumstances; creating s. 740.601, F.S.; providing 

the rights of a fiduciary relating to digital assets; 

providing that specified provisions in a terms-of-service 

agreement are unenforceable or void as against the strong 

public policy of this state under certain circumstances; 

creating s. 740.701, F.S.; providing requirements for 

compliance for a custodian, a personal representative, a 

guardian, an agent, a trustee, or another person that is 

entitled to receive and collect specified digital assets; 

providing for damages if a demand for the trust instrument 

is not made in good faith by a custodian; providing 

applicability; creating s. 740.801, F.S.; providing 

immunity for a custodian and its officers, employees, and 

agents for any action done in good faith and in compliance 

with ch. 740, F.S.; creating s. 740.901, F.S.; clarifying 

the relationship of ch. 740, F.S., to the Electronic 

Signatures in Global and National Commerce Act; creating s. 

740.911, F.S.; providing applicability to an anonymous 

account; creating s. 740.921, F.S.; providing 

applicability; providing an effective date. 

645941 - h0313 - strike.docx 

Published On: 3/16/2015 11:19:33 AM 

Page 14 of 14 



PCS for HB 779 



HOUSE OF REPRESENTATIVES STAFF ANALYSIS 
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REFERENCE ACTION ANALYST 

Orig. Comm.: Civil Justice Subcommittee Bond 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

Bond Y)' 

Tenants are often unaware that they are renting a home in foreclosure, sometimes first discovering the 
foreclosure when facing a 24 hour notice of eviction. From 2009 through 2014, a federal law required the 
purchaser at a foreclosure sale to give a bona fide tenant at least 90 days' notice of eviction from a foreclosed 
home. 

This bill creates a mechanism for by which a bona fide tenant must be given at least 30 days' notice of eviction 
from a foreclosed home. 

This bill does not appear to have a fiscal impact on state or local governments. 

The bill has an effective date of July 1, 2015. 

HB 779 was referred to the Civil Justice Subcommittee and the Judiciary Committee. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
STORAGE NAME: pcs0779.CJS.DOCX 
DATE: 3/13/2015 



FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

Foreclosure is the process by which a lender sues the borrower, selling the collateral in an attempt to 
satisfy the debt. In real property foreclosure, the lien holder adds parties in possession as defendants in 
the action, to foreclose their interests. A lis pendens is generally filed with the foreclosure action, and 
recorded in the public records, 1 giving notice that the property is in litigation. The lis pendens is a notice 
to the public that the property is subject to litigation, and anyone who takes an interest after its filing is 
subject to loss of that interest. 2 Florida courts also post court dockets, providing a means to use an 
internet search to determine whether property one intends to lease is in foreclosure. Certain internet 
real estate sites allow one to determine whether a home is in foreclosure. 

Good practice would be for a prospective tenant to investigate the public records to be sure that the 
home he or she rents is not in foreclosure. In practice, prospective tenants rarely have the skills for 
such investigation and thus they rarely conduct such a search. Accordingly, a foreclosure can progress 
to the point of foreclosure sale without the tenant's knowledge of the pending action. 3 Once the 
property is sold in foreclosure, the tenant may be evicted summarily because the tenant's right of 
occupancy is dependent upon ownership of the property. 4 A tenant after foreclosure may have as little 
as 24 hours' notice to vacate the property pursuant to writ of possession. 5 

The matter of tenants being forced out of foreclosed homes on short notice is not unique to Florida. In 
the recent economic downturn, Congress passed the Protecting Tenants in Foreclosure Act of 2009,6 a 
law that required the winning bidder at most foreclosure sales to honor an existing bona fide lease or, in 
the alternative, give the tenant at least 90 days' notice to vacate. The act expired December 31, 2014. 

Effect of the Bill 

The bill creates s. 83.621, F.S., regarding termination of a rental agreement after foreclosure. If a 
tenant is occupying residential premises that are the subject of a foreclosure sale, upon issuance of a 
certificate of title following the sale, the purchaser named in the certificate of title takes title to the 
residential premises as a landlord, subject to the rights of the tenant created by this bill. 

The tenant may remain in possession for up to 30 days following the giving of a notice to vacate. The 
form of the notice is created in the bill. 

This notice is to be delivered by mail, personal delivery, or, if the tenant is absent, by leaving a copy at 
the residence. 7 

If the tenant does not vacate at the end of the 30 day period, the clerk may issue a writ of possession 
as a part of the foreclosure action. 8 

1 Section 28.222, F.S. 
2 Section 48.23, F.S. 
3 Judicial sales are published in a newspaper of sufficient circulation. Sees. 45.031, F.S. 
4 Pursuant to s. 702.10, F.S., after foreclosure sale, and the expiration of the time to contest the sale, upon affidavit that 
the premises have not been vacated, the "clerk shall issue to the sheriff a writ for possession." 
5 Section 702.10, F.S., references s. 83.62, F.S., which provides for 24 hours' notice of eviction. 
6 Title VII of Pub. law 111-22, enacted May 20, 2009. 
7 Section 83.56(4}, F.S. 
8 As opposed to starting an eviction action in county court. 
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The bill does not apply if: 

• The tenant is the mortgagor in the subject foreclosure or the child, spouse, domestic partner, or 
parent of the mortgagor in the subject foreclosure. 

• The tenant's rental agreement is not the result of an arm's-length transaction. 
• The tenant's rental agreement allows the tenant to pay rent that is substantially less than the fair 

market rent for the premises, unless the rent is reduced or subsidized due to a federal, state, or 
local subsidy 

B. SECTION DIRECTORY: 

Section 1 creates s. 83.621, F.S., regarding termination of rental agreement upon foreclosure. 

Section 2 provides an effective date of July 1, 2015. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1 . Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill does not appear to have any impact on state expenditures. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill does not appear to have any direct economic impact on the private sector. 

D. FISCAL COMMENTS: 

Forcing purchasers at a foreclosure sale to be an involuntary landlord, even for a brief time, may further 
increase the risk assumed when buying a foreclosed property, thereby further deflating the amount 
persons will be willing to bid for a foreclosed property. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 
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None. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

The section number in the title and in the body are inconsistent. 

The sample notice to tenant is inaccurate. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

n/a 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

PCS for HB 779 ORIGINAL 

1 A bill to be entitled 

2 An act relating to rental agreements; creating s. 

3 83.561, F.S.; providing application; providing for 

4 deferred execution of a writ of possession after 

5 foreclosure in certain cases; providing that a 

6 purchaser taking title to a tenant-occupied 

7 residential property following a foreclosure sale 

8 takes title to the property as a landlord; specifying 

9 conditions under which the tenant may remain in 

10 possession of the premises; prescribing the form for a 

11 30-day notice of termination of the rental agreement; 

12 establishing requirements for delivery of the notice; 

13 providing exceptions; providing an effective date. 

14 

15 Be It Enacted by the Legislature of the State of Florida: 

16 

2015 

17 Section 1. Section 83.621, Florida Statutes, is created to 

18 read: 

19 83.621 Termination of rental agreement upon foreclosure.--

20 As applied to residential property: 

21 ( 1) If a tenant is occupying residential premises that are 

22 the subject of a foreclosure sale, upon issuance of a 

23 certificate of title following the sale, the purchaser named in 

24 the certificate of title takes title to the residential premises 

25 as a landlord, subject to the rights of the tenant under 

2 6 paragraph (a) . 
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27 (a) The tenant may remain in possession of the premises for 

28 30 days following delivery of a written 30-day notice of 

29 termination. 

30 (b) The 30-day notice of termination must be in 

31 substantially the following form: 

32 

33 You are hereby notified that your rental agreement is 

34 terminated effective 30 days following the date of the delivery 

35 of this notice or the end of the term specified in your written 

36 rental agreement, whichever occurs later, and that I demand 

37 possession of the premises on that date. You are still obligated 

38 to pay rent during the 30-day period or the remainder of the 

39 term of your rental agreement, in the same amount that you have 

40 been paying. Your rent must be delivered to ... (landlord's name 

41 and address) .... 

42 

43 (c) The 30-day notice of termination shall be delivered in 

44 the same manner as provided ins. 83.56(4). 

45 (d) At the conclusion of the 30-day notice of termination 

46 the purchaser may apply to clerk of the foreclosure court for a 

47 writ of possession. 

48 (2) Subsection (1) does not apply if: 

49 (a) The tenant is the mortgagor in the subject foreclosure 

50 or the child, spouse, or parent of the mortgagor in the subject 

51 foreclosure, unless the property is a multiunit residential 

52 structure and other tenants occupy units of the structure. 
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53 (b) The tenant's rental agreement is not the result of an 

54 arm's-length transaction. 

55 (c) The tenant's rental agreement allows the tenant to pay 

56 rent that is substantially less than the fair market rent for 

57 the premises, unless the rent is reduced or subsidized due to a 

58 federal, state, or local subsidy. 

59 Section 2. This act shall take effect July 1, 2015. 
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1111111111111111111111111111111111111111111111111 COMMITTEE/SUBCOMMITTEE AMENDMENT 

Amendment No. 1 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

Bill No. PCS for HB 779 (2015) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Jones, M. offered the following: 

3 

4 Amendment 

5 Remove lines 17-19 and insert: 

6 Section 1. Section 83.561, Florida Statutes, is created to 

7 read: 

8 83.561 Termination of rental agreement upon foreclosure.-
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Amendment No. 2 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

Bill No. PCS for HB 779 (2015) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Jones, M. offered the following: 

3 

4 Amendment 

5 Remove lines 35-39 and insert: 

6 of this notice and that I demand possession of the premises on 

7 that date. You are still obligated to pay rent during the 30-day 

8 period in the same amount that you have 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 889 Health Care Representatives 
SPONSOR(S): Wood 
TIED BILLS: None IDEN./SIM. BILLS: SB 1224 

REFERENCE ACTION ANALYST 

1) Civil Justice Subcommittee Bond 

2) Health Quality Subcommittee 

3) Judiciary Committee 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 

BUDGET/POLICY CHIEF 

Current law provides several methods for a person to make health care decisions, and in some instances 
access health information, on behalf of another person. One such method is the designation by an adult 
person of another adult person to act as a health care surrogate. A health care surrogate is authorized to 
review confidential medical information and to make health care decisions in the place of the principal. 
Generally, a determination of incapacity of the principal is required before the health care surrogate may act. 

Because a principal may regain capacity and in some instances, especially with the elderly, may vacillate in 
and out of capacity, a redetermination of incapacity is frequently necessary to provide ongoing authorization for 
the health care surrogate to act. This process can hinder effective and timely assistance and is cumbersome. 
Further, some competent persons desire the assistance of a health care surrogate with the sometimes 
complex task of understanding health care treatments and procedures and with making health care decisions. 

This bill amends the health care surrogate law to allow appointment of a health care surrogate that may act at 
any time; that is, a health care surrogate who may act while an adult is still competent and able to make his or 
her own decisions. 

This bill also creates a means for appointment of a health care surrogate for the benefit of a minor when the 
parents, legal custodian, or legal guardian of the minor cannot be timely contacted by a health care provider. 

This bill does not appear to have a fiscal impact on state or local governments. 

The effective date of the bill is October 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

General Background 

Part II of Chapter 765, F.S., entitled "Health Care Surrogate," governs the designation of health care 
surrogates in the State of Florida. A health care surrogate is a competent adult expressly designated by 
a principal to make health care decisions on behalf of the principal upon the principal's incapacity. 1 

Section 765.203, F.S. provides a suggested form for the designation of a health care surrogate. If an 
adult fails to designate a surrogate or a designated surrogate is unwilling or unable to perform his or 
her duties, a health care facility may seek the appointment of a proxy2 to serve as surrogate upon the 
incapacity of such person. 3 A surrogate appointed by the principal or by proxy, may, subject to any 
limitations and instructions provided by the principal, take the following actions:4 

• Make all health care decisions5 for the principal during the principal's incapacity; 
• Consult expeditiously with appropriate health care providers to provide informed consent, 

including written consent where required, provided that such consent reflects the principal's 
wishes or the principal's best interests; 

• Have access to the appropriate medical records of the principal; 
• Apply for public benefits for the principal and have access to information regarding the 

principal's income, assets, and financial records to the extent required to make such application; 
• Authorize the release of information and medical records to appropriate persons to ensure 

continuity of the principal's health care; and 
• Authorize the admission, discharge, or transfer of the principal to or from a health care facility. 

The surrogate's authority to act commences upon a determination that the principle is incapacitated.6 A 
determination of incapacity is required to be made by an attending physician. 7 If the physician 
evaluation finds that the principal is incapacitated and the principal has designated a health care 
surrogate, a health care facility will notify such surrogate in writing that her or his authority under the 
instrument has commenced. 8The heath care surrogate's authority continues until a determination that 
the principal has regained capacity. If a principal goes in and out of capacity, a redetermination of 
incapacity is necessary each time before a health care surrogate may make health care decisions. 9 

This process can hinder effective and timely assistance and is cumbersome. Further, some competent 
persons desire the assistance of a health care surrogate with the sometimes complex task of 
understanding health care treatments and procedures and with making health care decisions, but may 
not effectively empower such persons to act on their behalf due to the restriction that a health care 
surrogate act only for incapacitated persons. 

1 s. 765.101(16), F.S. 
2 "Proxy" means a competent adult who has not been expressly designated to make health care decisions for a particular 
incapacitated individual, but who, nevertheless, is authorized pursuant to s. 765.401 to make health care decisions for 
such individual. s. 765.101(15), F.S. 
3 ss. 765.202(4) and 765.401, F.S. 
4 s.765.205, F.S. 
5 "Health care decision" means: informed consent, refusal of consent, or withdrawal of consent to any and all health care, 
including life-prolonging procedures and mental health treatment, unless otherwise stated in the advance directives; the 
decision to apply for private, public, government, or veterans' benefits to defray the cost of health care; the right of access 
to all records of the principal reasonably necessary for a health care surrogate to make decisions involving health care 
and to apply for benefits; and the decision to make an anatomical gift pursuant to part V of ch. 765, F.S .. 
6 s. 765.204(3), F.S. 
7 s. 765.204, F.S. 
8 s. 765.204(2), F.S. 
9 s. 765.204(3), F.S. 
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Additionally, there is no statutory authority for a minor to designate a health care surrogate or for a 
health care facility to seek a proxy to serve as a health care surrogate for a minor when his or her 
parents, legal custodian, or legal guardian cannot be timely contacted by the health care provider. 

Effect of the Bill 

Health Care Surrogate for an Adult 

The bill creates s. 765.202(6), F.S., to provide that an individual may elect to appoint a health care 
surrogate who may act while the individual is still competent to make healthcare decisions. To that end, 
the bill: 

• Adds a legislative finding at s. 765.1 02(3), F.S., that some adults want a health care surrogate 
to assist them with making medical decisions. 

• Provides that statutory provisions for review of the decision of a health care surrogate at s. 
765.105, F.S., do not apply where the individual who appointed the health care surrogate is still 
competent. 

• Amends s. 765.204, F.S., the law regarding a finding of incapacity, to require a health care 
facility to notify the surrogate upon a finding of incapacity. The notification requirement also 
requires notice to the attorney in fact if the health care facility knows of a durable power of 
attorney. 

• Amends s. 765.205, F.S., the law regarding the responsibilities of a health care surrogate, to 
provide that, where a surrogate's authority or an attorney in fact's authority exists while the 
patient is still competent, the patient's wishes are controlling. A physician and a health care 
provider must, in this situation, clearly communicate to the patient about every decision made 
and who made it. 

• Current law ass. 765.202(3), F.S., provides that an alternate health care surrogate may act 
where the primary surrogate is unwilling or unable to act. The bill adds that an alternate may 
also act where the primary surrogate is not reasonably available. 

The changes to law regarding health care surrogates for adults are reflected in an amended statutory 
form at s. 765.203, F.S., a copy of which is appended to this analysis. 

Health Care Surrogate for a Minor 

In general, a minor does not have the legal right to consent to medical care or treatment. Instead, for 
non-emergency treatment, a parent or legal guardian must give consent. As to emergency treatment, 
where the parents, legal custodian or legal guardian of a minor cannot be timely contacted to give 
consent for medical treatment of a minor, s. 743.0645(2), F.S., sets forth a list of people who have the 
power to consent on behalf of the minor. There is no general statutory authority for non-emergency 
medical treatment of a minor without consent of a parent or legal guardian. 

It is common for parents and legal guardians to go on vacation and leave their children with a 
caregiver, and equally common for parents and legal guardians to allow a minor to travel and stay with 
relatives or friends for a period of time. Lawyers routinely draft a power of attorney authorizing 
caregivers to consent to medical treatment of the minor, despite there being no statutory authority for 
such document. 

The bill creates s. 765.2035, F.S., to create statutory authority for a parent or legal guardian to 
designate a health care surrogate who may consent to medical care for a minor. The designation must 
be in writing and signed by two witnesses. The designated surrogate may not be a witness. 
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Like a surrogate for an adult, an alternate surrogate may be appointed to act if the original surrogate is 
not willing, able, or reasonably available to act. 

In addition to regular and emergency treatment, a health care surrogate for a minor is authorized to 
consent to mental health treatment unless the document specifically provides otherwise. The 
appointment of a health care surrogate for a minor remains in place until the termination date provided 
in the designation (if any), the minor reaches the age of majority, or the designation is revoked. 

The bill also creates a sample form at s. 765.2038, F.S. The form is attached at the end of this analysis. 

The bill amends s. 743.0645, F.S., the statute on 6ther persons who may consent to medical care or 
treatment of a minor, to conform. The bill also amends that statute to recognize that a power of attorney 
regarding consent to authorize health care for a minor, executed between July 1, 2001 and September 
30, 2015 (the day before the effective date of this bill) will be recognized as authority to consent to 
treatment. A designation of health care surrogate or a power of attorney is deemed to include authority 
to consent to surgery and/or anesthesia unless those are specifically excluded. 

The bill amends ss. 765.101 and 765.202, F.S., to specify that a right to consent to treatment of an 
individual (adult or minor) also includes the right to obtain health information regarding that individual. 
The bill creates s. 765.101(8), F.S., to define the term "health information" to be consistent with the 
Health Insurance Portability and Accountability Act (known as "HIPAA"). 

The bill removes references to "attending physician" in favor of the term "treating physician" or simply 
"physician" in statutes related to advance directives, health care surrogates, pain management, 
palliative care, capacity, living wills, determination of patient condition, persistent vegetative state, and 
anatomical gifts. This change in terminology should have no practical effect. 

B. SECTION DIRECTORY: 

Section 1 amends s. 743.0645, F.S., regarding persons who may consent to medical care or treatment 
of a minor. 

Section 2 amends s. 765.101, F.S., regarding definitions. 

Section 3 amends s. 765.102, F.S., regarding legislative findings and intent. 

Section 4 amends s. 765.104, F.S., regarding amendment or revocation. 

Section 5 amends s. 765.105, F.S., regarding review of surrogate or proxy's decision. 

Section 6 amends s. 765.1103, F.S., regarding pain management and palliative care. 

Section 7 amends s. 765.1105, F.S., regarding transfer of a patient. 

Section 8 amends s. 765.202, F.S., regarding designation of a health care surrogate. 

Section 9 amends s. 765.203, F.S., regarding suggested form of designation of a health care surrogate. 

Section 10 creates s. 765.2035, F.S., regarding designation of a health care surrogate for a minor. 

Section 11 creates s. 765.2038, F.S., regarding the suggested form for designation of health care 
surrogate for a minor. 
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Section 12 amends s. 765.204, F.S., regarding capacity of principal and procedure for determining. 

Section 13 amends s. 765.205, F.S., regarding responsibility of the surrogate. 

Section 14 amends s. 765.302, F.S., regarding the procedure for making a living will and notice to 
physician. 

Section 15 amends s. 765.303, F.S., regarding suggested form of a living will. 

Section 16 amends s. 765.304, F.S., regarding procedure for living will. 

Section 17 amends s. 765.306, F.S., regarding determination of patient condition. 

Section 18 amends s. 765.404, F.S., regarding persistent vegetative state. 

Section 19 amends s. 765.516, F.S., regarding donor amendment or revocation of anatomical gift. 

Section 20 provides an effective date of October 1, 2015. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill does not appear to have any impact on state expenditures. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1 . Revenues: 

The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill does not appear to have any direct economic impact on the private sector. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 
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n/a 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

The bill allows for appointment of a health care surrogate who may make medical decisions while a 
patient is still competent to make health care decisions. It is possible that the bill does not give clear 
direction to physicians regarding situations where the patient and the surrogate are in conflict. See lines 
718-730. 

The bill eliminates the term "attending physician" and creates the defined term "primary physician." 
The bill uses the terms "physician", "primary physician," and "treating physician" at various points. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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DESIGNATION OF HEALTH CARE SURROGATE 

I, ___________ , designate as my health care surrogate under s. 765.202, Florida Statutes: 

Name: -----------------------
Address: ____________________ _ 
Phone: ______________________ __ 

If my health care surrogate is not willing, able, or reasonably available to perform his or her duties, I designate 
as my alternate health care surrogate: 

Name: --------------------------------
Address: -------------------------------­
Phone: ---------------------------------

INSTRUCTIONS FOR HEALTH CARE 
I authorize my health care surrogate to: 

________ (Initial here) Receive any of my health information, whether oral or recorded in any form 
or medium, that: 

1. Is created or received by a health care provider, health care facility, health plan, public health 
authority, employer, life insurer, school or university, or health care clearinghouse; and 

2. Relates to my past, present, or future physical or mental health or condition; the provision of health 
care to me; or the past, present, or future payment for the provision of health care to me. 
I further authorize my health care surrogate to: 

------ (Initial here) Make all health care decisions for me, which means he or she has the 
authority to: 

1. Provide informed consent, refusal of consent, or withdrawal of consent to any and all of my health 
care, including life-prolonging procedures. 

2. Apply on my behalf for private, public, government, or veterans' benefits to defray the cost of health 
care. 

3. Access my health information reasonably necessary for the health care surrogate to make decisions 
involving my health care and to apply for benefits for me. 

4. Decide to make an anatomical gift pursuant to part V of chapter 765, Florida Statutes. 
________ (Initial here) Specific instructions and restrictions: 

To the extent I am capable of understanding, my health care surrogate shall keep me reasonably informed of all 
decisions that he or she has made on my behalf and matters concerning me. 

THIS HEALTH CARE SURROGATE DESIGNATION IS NOT AFFECTED BY MY SUBSEQUENT 
INCAPACITY EXCEPT AS PROVIDED IN CHAPTER 765, FLORIDA STATUTES. 

MY HEALTH CARE SURROGATE'S AUTHORITY BECOMES EFFECTIVE WHEN MY PRIMARY 
PHYSICIAN DETERMINES THAT I AM UNABLE TO MAKE MY OWN HEALTH CARE DECISIONS 
UNLESS I INITIAL EITHER OR BOTH OF THE FOLLOWING BOXES: 

IF I INITIAL THIS BOX [ ], MY HEALTH CARE SURROGATE'S AUTHORITY TO RECEIVE MY 
HEALTH INFORMATION TAKES EFFECT IMMEDIATELY. 
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IF I INITIAL THIS BOX [ ], MY HEALTH CARE SURROGATE'S AUTHORITY TO MAKE 
HEALTH CARE DECISIONS FOR MET AKES EFFECT IMMEDIATELY. 

SIGNATURES: Sign and date the form here: 
date: sign your name ________________ _ 
address print your name ________________ _ 
city state ____ _ 

SIGNATURES OF WITNESSES: 
First witness: 
print name _________ _ 
address -------------
city ______________ state 

signature of witness 
date ------------------

STORAGE NAME: h0889.CJS.DOCX 
DATE: 3/13/2015 

Second witness: 
print name _____________ _ 
address ---------------------
city __________ state 

signature of witness 
date ------------------
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DESIGNATION OF HEALTH CARE SURROGATE FOR MINOR 

1/We, the o natural guardian(s) as defined ins. 744.301(1), Florida Statutes; 
o legal custodian(s); o legal guardian(s) [check one] ofthe following minor(s): 

pursuant to s. 765.2035, Florida Statutes, designate the following person to act as my/our surrogate for health 
care decisions for such minor(s) in the event that 1/we am/are not able or reasonably available to provide 
consent for medical treatment and surgical and diagnostic procedures: 

Name: --------------------------------------------
Address: ________________________________________ __ 
Zip Code: ____ _ Phone: --------------------------

If my/our designated health care surrogate for a minor is not willing, able, or reasonably available to 
perform his or her duties, 1/we designate the following person as my/our alternate health care surrogate for a 
mmor: 

Name: __________________________________________ __ 
Address: ------------------------------------------
Zip Code: ______ _ Phone: --------------------------

1/We authorize and request all physicians, hospitals, or other providers of medical services to follow the 
instructions of my/our surrogate or alternate surrogate, as the case may be, at any time and under any 
circumstances whatsoever, with regard to medical treatment and surgical and diagnostic procedures for a minor, 
provided the medical care and treatment of any minor is on the advice of a licensed physician. 

1/We fully understand that this designation will permit my/our designee to make health care decisions 
for a minor and to provide, withhold, or withdraw consent on my/our behalf, to apply for public benefits to 
defray the cost of health care, and to authorize the admission or transfer of a minor to or from a health care 
facility. 

1/We will notify and send a copy of this document to the following person(s) other than my/our 
surrogate, so that they may know the identity of my/our surrogate: 

Name: -------------------------------------------
Name: -------------------------------------------

Signed: __________________________________________ _ 
Date: ---------------------------------------------

WITNESSES: 
!. ____________________________________________ ___ 
2. ________________________________________________ __ 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 889 2015 

1 A bill to be entitled 

2 An act relating to health care representatives; 

3 amending s. 743.0645, F.S.; conforming provisions to 

4 changes made by the act; amending s. 765.101, F.S.; 

5 defining terms for purposes of provisions relating to 

6 health care advanced directives; revising definitions 

7 to conform to changes made by the act; amending s. 

8 765.102, F.S.; revising legislative intent to include 

9 reference to surrogate authority that is not dependent 

10 on a determination of incapacity; amending s. 765.104, 

11 F.S.; conforming provisions to changes made by the 

12 act; amending s. 765.105, F.S.; conforming provisions 

13 to changes made by the act; providing an exception for 

14 a patient who has designated a surrogate to make 

15 health care decisions and receive health information 

16 without a determination of incapacity being required; 

17 amending ss. 765.1103 and 765.1105, F.S.; conforming 

18 provisions to changes made by the act; amending s. 

19 765.202, F.S.; revising provisions relating to the 

20 designation of health care surrogates; amending s. 

21 765.203, F.S.; revising the suggested form for 

22 designation of a health care surrogate; creating s. 

23 765.2035, F.S.; providing for the designation of 

24 health care surrogates for minors; providing for 

25 designation of an alternate surrogate; providing for 

26 decisionmaking if neither the designated surrogate nor 
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27 the designated alternate surrogate is willing, able, 

28 or reasonably available to make health care decisions 

29 for the minor on behalf of the minor's principal; 

30 authorizing designation of a separate surrogate to 

31 consent to mental health treatment for a minor; 

32 providing that the health care surrogate authorized to 

33 make health care decisions for a minor is also the 

34 minor's principal's choice to make decisions regarding 

35 mental health treatment for the minor unless provided 

36 otherwise; providing that a written designation of a 

37 health care surrogate establishes a rebuttable 

38 presumption of clear and convincing evidence of the 

39 minor's principal's designation of the surrogate; 

40 creating s. 765.2038, F.S.; providing a suggested form 

41 for the designation of a health care surrogate for a 

42 minor; amending s. 765.204, F.S.; conforming 

43 provisions to changes made by the act; providing for 

44 notification of incapacity of a principal; amending s. 

45 765.205, F.S.; conforming provisions to changes made 

46 by the act; providing an additional requirement when a 

47 patient has designated a surrogate to make health care 

48 decisions and receive health information, or both, 

49 without a determination of incapacity being required; 

50 amending ss. 765.302, 765.303, 765.304, 765.306, 

51 765.404, and 765.516, F.S.; conforming provisions to 

52 changes made by the act; providing an effective date. 
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53 

54 Be It Enacted by the Legislature of the State of Florida: 

55 

2015 

56 Section 1. Paragraph (b) of subsection (1) and paragraph 

57 (a) of subsection (2) of section 743.0645, Florida Statutes, are 

58 amended to read: 

59 743.0645 Other persons who may consent to medical care or 

60 treatment of a minor.-

61 

62 

(1) As used in this section, the term: 

(b) "Medical care and treatment" includes ordinary and 

63 necessary medical and dental examination and treatment, 

64 including blood testing, preventive care including ordinary 

65 immunizations, tuberculin testing, and well-child care, but does 

66 not include surgery, general anesthesia, provision of 

67 psychotropic medications, or other extraordinary procedures for 

68 which a separate court order, health care surrogate designation 

69 under s. 765.2035 executed after September 30, 2015, power of 

70 attorney executed after July 1, 2001, but before October 1, 

71 2015, or informed consent as provided by law is required, except 

72 as provided in s. 39.407 (3). 

73 (2) Any of the following persons, in order of priority 

74 listed, may consent to the medical care or treatment of a minor 

75 who is not committed to the Department of Children and Families 

76 or the Department of Juvenile Justice or in their custody under 

77 chapter 39, chapter 984, or chapter 985 when, after a reasonable 

78 attempt, a person who has the power to consent as otherwise 
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79 provided by law cannot be contacted by the treatment provider 

80 and actual notice to the contrary has not been given to the 

81 provider by that person: 

82. (a) A health care surrogate designated under s. 765.2035 

83 after September 30, 2015, or a person who possesses a power of 

84 attorney to provide medical consent for the minor executed 

85 before October 1, 2015. A health care surrogate designation 

2015 

86 under s. 765.2035 executed after September 30, 2015, and a power 

87 of attorney executed after July 1, 2001, but before October 1, 

88 2015, to provide medical consent for a minor includes the power 

89 to consent to medically necessary surgical and general 

90 anesthesia services for the minor unless such services are 

91 excluded by the individual executing the health care surrogate 

92 for a minor or power of attorney. 

93 There shall be maintained in the treatment provider's records of 

94 the minor documentation that a reasonable attempt was made to 

95 contact the person who has the power to consent. 

96 Section 2. Section 765.101, Florida Statutes, is amended 

97 to read: 

98 765.101 Definitions.-As used in this chapter: 

99 (1) "Advance directive" means a witnessed written document 

100 or oral statement in which instructions are given by a principal 

101 or in which the principal's desires are expressed concerning any 

102 aspect of the principal's health care or health information, and 

103 includes, but is not limited to, the designation of a health 

104 care surrogate, a living will, or an anatomical gift made 
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105 pursuant to part V of this chapter. 

106 (2) "Attending physician" means the primary physician ·.vho 

107 has responsibility for the treatment and care of the patient. 

108 ill-+* "Close personal friend" means any person 18 years 

109 of age or older who has exhibited special care and concern for 

110 the patient, and who presents an affidavit to the health care 

111 facility or to the attending or treating physician stating that 

112 he or she is a friend of the patient; is willing and able to 

113 become involved in the patient's health care; and has maintained 

114 such regular contact with the patient so as to be familiar with 

115 the patient's activities, health, and religious or moral 

116 beliefs. 

117 ill-f-4+ "End-stage condition" means an irreversible 

118 condition that is caused by injury, disease, or illness which 

119 has resulted in progressively severe and permanent 

120 deterioration, and which, to a reasonable degree of medical 

121 probability, treatment of the condition would be ineffective. 

122 { 4) "Health care" means care, services, or supplies 

123 related to the health of an individual and includes, but is not 

124 limited to, preventive, diagnostic, therapeutic, rehabilitative, 

125 maintenance, or palliative care, and counseling, service, 

126 assessment, or procedure with respect to the individual's 

127 physical or mental condition or functional status or that affect 

128 the structure or function of the individual's body. 

129 

130 

"Health care decision" means: (5) 

(a) Informed consent, refusal of consent, or withdrawal of 
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131 consent to any and all health care, including life-prolonging 

132 procedures and mental health treatment, unless otherwise stated 

133 in the advance directives. 

134 (b) The decision to apply for private, public, government, 

135 or veterans' benefits to defray the cost of health care. 

136 (c) The right of access to health information all reeords 

137 of the principal reasonably necessary for a health care 

138 surrogate or proxy to make decisions involving health care and 

139 to apply for benefits. 

140 (d) The decision to make an anatomical gift pursuant to 

141 part V of this chapter. 

142 ( 6) "Health care facility" means a hospital, nursing home, 

143 hospice, home health agency, or health maintenance organization 

144 licensed in this state, or any facility subject to part I of 

145 chapter 394. 

14 6 ( 7) "Health care provider" or "provider" means any person 

147 licensed, certified, or otherwise authorized by law to 

148 administer health care in the ordinary course of business or 

149 practice of a profession. 

150 (8) "Health information" means any information, whether 

151 oral or recorded in any form or medium, as defined in 45 C.F.R. 

152 s. 160.103 and the Health Insurance Portability and 

153 Accountability Act of 1996, 42 U.S.C. s. 1320d, as amended, 

154 that:. 

155 (a) Is created or received by a health care provider, 

156 health care facility, health plan, public health authority, 
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157 employer, life insurer, school or university, or health care 

158 clearinghouse; and 

159 (b) Relates to the past, present, or future physical or 

160 mental health or condition of the principal; the provision of 

161 health care to the principal; or the past, present, or future 

162 payment for the provision of health care to the principal. 

163 (9)-f-8+ "Incapacity" or "incompetent" means the patient is 

164 physically or mentally unable to communicate a willful and 

165 knowing health care decision. For the purposes of making an 

166 anatomical gift, the term also includes a patient who is 

167 deceased. 

168 Q.Ql-f-9+ "Informed consent" means consent voluntarily given 

169 by a person after a sufficient explanation and disclosure of the 

170 subject matter involved to enable that person to have a general 

171 understanding of the treatment or procedure and the medically 

172 acceptable alternatives, including the substantial risks and 

173 hazards inherent in the proposed treatment or procedures, and to 

174 make a knowing health care decision without coercion or undue 

175 influence. 

176 Jl..l:.l-+-±-G+ "Life-prolonging procedure" means any medical 

177 procedure, treatment, or intervention, including artificially 

178 provided sustenance and hydration, which sustains, restores, or 

179 supplants a spontaneous vital function. The term does not 

180 include the administration of medication or performance of 

181 medical procedure, when such medication or procedure is deemed 

182 necessary to provide comfort care or to alleviate pain. 

Page 7 of 34 

CODING: Words stricken are deletions; words underlined are additions. 

hb0889-00 



FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 889 2015 

J....!ll_+±-±-1-- "Living will" or "declaration" means: 183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

(a) A witnessed document in writing, voluntarily executed 

by the principal in accordance with s. 765.302; or 

(b) A witnessed oral statement made by the principal 

expressing the principal's instructions concerning life­

prolonging procedures. 

(13) "Minor's principal" means a principal who is a 

natural guardian as defined ins. 744.301(1); legal custodian; 

or, subject to chapter 744, legal guardian of the person of a 

minor. 

J..li.l-+-±-2-+- "Persistent vegetative state" means a permanent 

194 and irreversible condition of unconsciousness in which there is: 

195 (a) The absence of voluntary action or cognitive behavior 

196 of any kind. 

197 (b) An inability to communicate or interact purposefully 

198 with the environment. 

199 _i_ill+±-3+ "Physician" means a person licensed pursuant to 

200 chapter 458 or chapter 459. 

201 (16) "Primary physician" means a physician designated by 

202 an individual or the individual's surrogate, proxy, or agent 

203 under a durable power of attorney as provided in chapter 709, to 

204 have primary responsibility for the individual's health care or, 

205 in the absence of a designation or if the designated physician 

206 is not reasonably available, a physician who undertakes the 

207 responsibility. 

208 J1.2l+±-4+- "Principal" means a competent adult executing an 
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209 advance directive and on whose behalf health care decisions are 

210 to be made or health care information is to be received, or 

211 both. 

212 (18)+±-§+ "Proxy" means a competent adult who has not been 

213 expressly designated to make health care decisions for a 

214 particular incapacitated individual, but who, nevertheless, is 

215 authorized pursuant to s. 765.401 to make health care decisions 

216 for such individual. 

217 ( 19) "Reasonably available" means readily able to be 

218 contacted without undue effort and willing and able to act in a 

219 timely manner considering the urgency of the patient's health 

220 care needs. 

221 J1.Ql+±-6+ "Surrogate" means any competent adult expressly 

222 designated by a principal to make health care decisions and to 

223 receive health information. The principal may stipulate whether 

224 the authority of the surrogate to make health care decisions or 

225 to receive health information is exercisable immediately without 

226 the necessity for a determination of incapacity or only upon the 

227 principal's incapacity as provided in s. 765.204 on behalf of 

228 the principal upon the principal's incapacity. 

229 Jill+±-++ "Terminal condition" means a condition caused by 

230 injury, disease, or illness from which there is no reasonable 

231 medical probability of recovery and which, without treatment, 

232 can be expected to cause death. 

233 Section 3. Subsections (3) through (6) of section 765.102, 

234 Florida Statutes, are renumbered as subsections (4) through (7), 
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235 respectively, present subsections (2) and (3) are amended, and a 

236 new subsection (3) is added to that section, to read: 

237 765.102 Legislative findings and intent.-

238 (2) To ensure that such right is not lost or diminished by 

239 virtue of later physical or mental incapacity, the Legislature 

240 intends that a procedure be established to allow a person to 

241 plan for incapacity by executing a document or orally 

242 designating another person to direct the course of his or her 

243 health care or receive his or her health information, or both, 

244 ffiedieal treatffient upon his or her incapacity. Such procedure 

245 should be less expensive and less restrictive than guardianship 

246 and permit a previously incapacitated person to exercise his or 

247 her full right to make health care decisions as soon as the 

248 capacity to make such decisions has been regained. 

249 (3) The Legislature also recognizes that some competent 

250 adults may want to receive immediate assistance in making health 

251 care decisions or accessing health information, or both, without 

252 a determination of incapacity. The Legislature intends that a 

253 procedure be established to allow a person to designate a 

254 surrogate to make health care decisions or receive health 

255 information, or both, without the necessity for a determination 

256 of incapacity under this chapter. 

257 Jil+3+ The Legislature recognizes that for some the 

258 administration of life-prolonging medical procedures may result 

259 in only a precarious and burdensome existence. In order to 

260 ensure that the rights and intentions of a person may be 
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261 respected even after he or she is no longer able to participate 

262 actively in decisions concerning himself or herself, and to 

263 encourage communication among such patient, his or her family, 

264 and his or her physician, the Legislature declares that the laws 

265 of this state recognize the right of a competent adult to make 

266 an advance directive instructing his or her physician to 

267 provide, withhold, or withdraw life-prolonging procedures, or to 

268 designate another to make the health care treatment decision for 

269 him or her in the event that such person should become 

270 incapacitated and unable to personally direct his or her health 

271 medical care. 

272 Section 4. Subsection (1) of section 765.104, Florida 

273 Statutes, is amended to read: 

274 765.104 Amendment or revocation.-

275 (1) An advance directive or designation of a surrogate may 

276 be amended or revoked at any time by a competent principal: 

277 (a) By means of a signed, dated writing; 

278 (b) By means of the physical cancellation or destruction 

279 of the advance directive by the principal or by another in the 

280 principal's presence and at the principal's direction; 

281 (c) By means of an oral expression of intent to amend or 

282 revoke; or 

283 (d) By means of a subsequently executed advance directive 

284 that is materially different from a previously executed advance 

285 directive. 

286 Section 5. Section 765.105, Florida Statutes, is amended 
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287 to read: 

288 765.105 Review of surrogate or proxy's decision.-

289 (1) The patient's family, the health care facility, or the 

290 attending physician, or any other interested person who may 

291 reasonably be expected to be directly affected by the surrogate 

292 or proxy's decision concerning any health care decision may seek 

293 expedited judicial intervention pursuant to rule 5.900 of the 

294 Florida Probate Rules, if that person believes: 

295 ~+±+ The surrogate or proxy's decision is not in accord 

296 with the patient's known desires or the provisions of this 

2 97 chapter; 

298 (b)~ The advance directive is ambiguous, or the patient 

299 has changed his or her mind after execution of the advance 

300 directive; 

301 (c)+3+ The surrogate or proxy was improperly designated or 

302 appointed, or the designation of the surrogate is no longer 

303 effective or has been revoked; 

304 ~+4+ The surrogate or proxy has failed to discharge 

305 duties, or incapacity or illness renders the surrogate or proxy 

306 incapable of discharging duties; 

307 ~~ The surrogate or proxy has abused his or her 

308 powers; or 

309 J!l~ The patient has sufficient capacity to make his or 

310 her own health care decisions. 

311 (2) This section does not apply to a patient who is not 

312 incapacitated and who has designated a surrogate who has 
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313 immediate authority to make health care decisions and receive 

314 health information, or both, on behalf of the patient. 

315 Section 6. Subsection (1) of section 765.1103, Florida 

316 Statutes, is amended to read: 

317 765.1103 Pain management and palliative care.-

318 (1) A patient shall be given information concerning pain 

2015 

319 management and palliative care when he or she discusses with the 

320 attending or treating physician, or such physician's designee, 

321 the diagnosis, planned course of treatment, alternatives, risks, 

322 or prognosis for his or her illness. If the patient is 

323 incapacitated, the information shall be given to the patient's 

324 health care surrogate or proxy, court-appointed guardian as 

325 provided in chapter 744, or attorney in fact under a durable 

326 power of attorney as provided in chapter 709. The court-

327 appointed guardian or attorney in fact must have been delegated 

328 authority to make health care decisions on behalf of the 

329 patient. 

330 Section 7. Section 765.1105, Florida Statutes, is amended 

331 to read: 

332 765.1105 Transfer of a patient.-

333 (1) A health care provider or facility that refuses to 

334 comply with a patient's advance directive, or the treatment 

335 decision of his or her surrogate or proxy, shall make reasonable 

336 efforts to transfer the patient to another health care provider 

337 or facility that will comply with the directive or treatment 

338 decision. This chapter does not require a health care provider 
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339 or facility to commit any act which is contrary to the 

340 provider's or facility's moral or ethical beliefs, if the 

341 patient: 

342 (a) Is not in an emergency condition; and 

343 (b) Has received written information upon admission 

344 informing the patient of the policies of the health care 

345 provider or facility regarding such moral or ethical beliefs. 

346 (2) A health care provider or facility that is unwilling 

2015 

347 to carry out the wishes of the patient or the treatment decision 

348 of his or her surrogate or proxy because of moral or ethical 

349 beliefs must within 7 days either: 

350 (a) Transfer the patient to another health care provider 

351 or facility. The health care provider or facility shall pay the 

352 costs for transporting the patient to another health care 

353 provider or facility; or 

354 (b) If the patient has not been transferred, carry out the 

355 wishes of the patient or the patient's surrogate or proxy, 

356 unless the provisions of s. 765.105 applies apply. 

357 Section 8. Subsections ( 1), ( 3), and ( 4) of section 

358 765.202, Florida Statutes, are amended, subsections (6) and (7) 

359 are renumbered as subsections (7) and (8), respectively, and a 

360 new subsection (6) is added to that section, to read: 

361 765.202 Designation of a health care surrogate.-

362 (1) A written document designating a surrogate to make 

363 health care decisions for a principal or receive health 

364 information on behalf of a principal, or both, shall be signed 
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365 by the principal in the presence of two subscribing adult 

366 witnesses. A principal unable to sign the instrument may, in the 

367 presence of witnesses, direct that another person sign the 

368 principal's name as required herein. An exact copy of the 

369 instrument shall be provided to the surrogate. 

370 (3) A document designating a health care surrogate may 

371 also designate an alternate surrogate provided the designation 

372 is explicit. The alternate surrogate may assume his or her 

373 duties as surrogate for the principal if the original surrogate 

3 7 4 is not willing, able, or reasonably available umvilling or 

375 unable to perform his or her duties. The principal's failure to 

376 designate an alternate surrogate shall not invalidate the 

377 designation of a surrogate. 

378 (4) If neither the designated surrogate nor the designated 

379 alternate surrogate is willing, able, or reasonably available 

380 able or Hilling to make health care decisions on behalf of the 

381 principal and in accordance with the principal's instructions, 

382 the health care facility may seek the appointment of a proxy 

383 pursuant to part IV. 

384 (6) A principal may stipulate in the document that the 

385 authority of the surrogate to receive health information or make 

386 health care decisions or both is exercisable immediately without 

387 the necessity for a determination of incapacity as provided in 

388 s. 765.204. 

389 Section 9. Section 765.203, Florida Statutes, is amended 

390 to read: 

Page 15 of 34 

CODING: Words stricken are deletions; words underlined are additions. 

hb0889-00 



FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 889 2015 

391 765.203 Suggested form of designation.-A written 

392 designation of a health care surrogate executed pursuant to this 

393 chapter may, but need not be, in the following form: 

394 DESIGNATION OF HEALTH CARE SURROGATE 

395 I, (name) ... , designate as my health care surrogate under s. 

396 765.202, Florida Statutes: 

397 

398 Name: ... (name of health care surrogate) ... 

399 Address: ... (address) .. . 

400 Phone: ... (telephone) .. . 

401 

402 If my health care surrogate is not willing, able, or reasonably 

403 available to perform his or her duties, I designate as my 

404 alternate health care surrogate: 

405 

406 Name: ... (name of alternate health care surrogate) ... 

407 Address: ... (address) .. . 

408 Phone: ... (telephone) .. . 

409 

410 INSTRUCTIONS FOR HEALTH CARE 

411 I authorize my health care surrogate to: 

412 ... (Initial here) ... Receive any of my health information, 

413 whether oral or recorded in any form or medium, that: 

414 1. Is created or received by a health care provider, 

415 health care facility, health plan, public health authority, 

416 employer, life insurer, school or university, or health care 
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417 clearinghouse; and 

418 2. Relates to my past, present, or future physical or 

419 mental health or condition; the provision of health care to me; 

420 or the past, present, or future payment for the provision of 

421 health care to me. 

422 I further authorize my health care surrogate to: 

423 ... (Initial here) ... Make all health care decisions for me, 

424 which means he or she has the authority to: 

425 1. Provide informed consent, refusal of consent, or 

426 withdrawal of consent to any and all of my health care, 

427 including life-prolonging procedures. 

428 2. Apply on my behalf for private, public, government, or 

429 veterans' benefits to defray the cost of health care. 

430 3. Access my health information reasonably necessary for 

431 the health care surrogate to make decisions involving my health 

432 care and to apply for benefits for me. 

433 4. Decide to make an anatomical gift pursuant to part V of 

434 chapter 765, Florida Statutes. 

435 ... (Initial here) ... Specific instructions and 

restrictions: 436 

437 

438 

439 

................................................................ 

................................................................ 

440 To the extent I am capable of understanding, my health care 

441 surrogate shall keep me reasonably informed of all decisions 

442 that he or she has made on my behalf and matters concerning me. 
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443 

444 THIS HEALTH CARE SURROGATE DESIGNATION IS NOT AFFECTED BY MY 

445 SUBSEQUENT INCAPACITY EXCEPT AS PROVIDED IN CHAPTER 765, FLORIDA 

4 4 6 STATUTES. 

447 

448 MY HEALTH CARE SURROGATE'S AUTHORITY BECOMES EFFECTIVE WHEN MY 

449 PRIMARY PHYSICIAN DETERMINES THAT I AM UNABLE TO MAKE MY OWN 

450 HEALTH CARE DECISIONS UNLESS I INITIAL EITHER OR BOTH OF THE 

451 FOLLOWING BOXES: 

452 

453 IF I INITIAL THIS BOX [ .... ], MY HEALTH CARE SURROGATE'S 

454 AUTHORITY TO RECEIVE MY HEALTH INFORMATION TAKES EFFECT 

455 IMMEDIATELY. 

456 

457 IF I INITIAL THIS BOX [ .... ], MY HEALTH CARE SURROGATE'S 

458 AUTHORITY TO MAKE HEALTH CARE DECISIONS FOR ME TAKES EFFECT 

459 IMMEDIATELY. 

460 

461 SIGNATURES: Sign and date the form here: 

462 ... (date)... . .. (sign your name) .. . 

463 ... (address)... . .. (print your name) .. . 

464 ... (city) ...... (state) .. . 

465 

466 SIGNATURES OF WITNESSES: 

467 First witness Second witness 

468 ... (print name) ... . .. (print name) ... 
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. . . (address) .. . 

. . . (city) ...... (state) .. . 

. .. (signature of witness) .. . 

. . . (date) ... 

... (address) .. . 

... (city) ...... (state) .. . 

... (signature of witness) .. . 

... (date) ... 

4 7 3 Haffte: .... (Last) .... (First) .... (PUddle Initial) .... 

474 In the event that I have been determined to be 

2015 

475 incapacitated to provide inforffled consent for fftedical treatffient 

4 7 6 and surgical and diagnostic procedures, I Hish to designate as 

477 ffiY surrogate for health care decisions: 

4 78 Haffle: ........................................................... . 

479 Address: ........................................................ . 

480 

Zip Code: ....... . 

481 

482 Phone: ............... . 

483 If my surrogate is unHilling or unable to perforffi his or 

484 her duties, I Hish to designate as my alternate surrogate: 

4 8 5 Naffte : ........................................................... . 

486 Address: ........................................................ . 

487 

Zip Code: ....... . 

488 

489 Phone: ............... . 

490 I fully understand that this designation Hill perfftit ffiY 

4 91 designee to fftalce health care decisions and to provide, ·,Jithhold, 

4 92 or \JithdraH consent on ffiY behalf; to apply for public benefits 
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to defray the cost of health care; and to authorize my admission 

to or transfer from a health care facility. 

Additional instructions (optional): ............................. . 

I further affirm that this designation is not being made as 

a condition of treatment or admission to a health care facility. 

I ..vill notify and send a copy of this document to the folloVJing 

persons other than my surrogate, so they may knoH ..vho my 

surrogate is. 

Name: ........................................................... . 

Name: ........................................................... . 

Signed: ......................................................... . 

Date: ................................................ ············ 

Witnesses: 1. 

2. 

Section 10. Section 765.2035, Florida Statutes, is created 

514 to read: 

515 765.2035 Designation of a health care surrogate for a 

516 minor.-

Page 20 of 34 

CODING: Words stricken are deletions; words underlined are additions. 

hb0889-00 



FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 889 2015 

517 (1) A natural guardian as defined ins. 744.301(1), legal 

518 custodian, or legal guardian of the person of a minor may 

519 designate a competent adult to serve as a surrogate to make 

520 health care decisions for the minor. Such designation shall be 

521 made by a written document signed by the minor's principal in 

522 the presence of two subscribing adult witnesses. If a minor's 

523 principal is unable to sign the instrument, the principal may, 

524 in the presence of witnesses, direct that another person sign 

525 the minor's principal's name as required by this subsection. An 

526 exact copy of the instrument shall be provided to the surrogate. 

527 (2) The person designated as surrogate may not act as 

528 witness to the execution of the document designating the health 

52 9 care surrogate. 

530 (3) A document designating a health care surrogate may 

531 also designate an alternate surrogate; however, such designation 

532 must be explicit. The alternate surrogate may assume his or her 

533 duties as surrogate if the original surrogate is not willing, 

534 able, or reasonably available to perform his or her duties. The 

535 minor's principal's failure to designate an alternate surrogate 

536 does not invalidate the designation. 

537 (4) If neither the designated surrogate or the designated 

538 alternate surrogate is willing, able, or reasonably available to 

539 make health care decisions for the minor on behalf of the 

540 minor's principal and in accordance with the minor's principal's 

541 instructions, s. 743.0645(2) shall apply as if no surrogate had 

542 been designated. 
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543 (5) A natural guardian as defined ins. 744.301(1), legal 

544 custodian, or legal guardian of the person of a minor may 

545 designate a separate surrogate to consent to mental health 

546 treatment for the minor. However, unless the document 

547 designating the health care surrogate expressly states 

548 otherwise, the court shall assume that the health care surrogate 

549 is authorized to make health care decisions for a minor under 

550 this chapter is also the minor's principal's choice to make 

551 decisions regarding mental health treatment for the minor. 

552 (6) Unless the document states a time of termination, the 

553 designation shall remain in effect until revoked by the minor's 

554 principal. An otherwise valid designation of a surrogate for a 

555 minor shall not be invalid solely because it was made before the 

556 birth of the minor. 

557 (7) A written designation of a health care surrogate 

558 executed pursuant to this section establishes a rebuttable 

559 presumption of clear and convincing evidence of the minor's 

560 principal's designation of the surrogate and becomes effective 

561 pursuant to s. 743.0645(2) (a). 

562 Section 11. Section 765.2038, Florida Statutes, is created 

563 to read: 

564 765.2038 Designation of health care surrogate for a minor; 

565 suggested form.-A written designation of a health care surrogate 

566 for a minor executed pursuant to this chapter may, but need to 

567 be, in the following form: 

568 DESIGNATION OF HEALTH CARE SURROGATE 
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569 FOR MINOR 

570 I/We, ... (name/names) ... , the [ .... ] natural guardian (s) 

571 as defined ins. 744.301(1), Florida Statutes;[ .... ] legal 

57 2 custodian ( s) ; [ .... ] legal guardian ( s) [check one] of the 

573 following minor(s): 

574 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • I 

....................................... ' 
575 

576 

577 

578 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • I 

579 pursuant to s. 765.2035, Florida Statutes, designate the 

580 following person to act as my/our surrogate for health care 

581 decisions for such minor(s) in the event that I/we am/are not 

582 able or reasonably available to provide consent for medical 

583 treatment and surgical and diagnostic procedures: 

584 

585 Name: ... (name) ... 

58 6 Address: ... (address) .. . 

587 Zip Code: ... (zip code) .. . 

588 Phone: ... (telephone) .. . 

589 

590 If my/our designated health care surrogate for a minor is 

2015 

591 not willing, able, or reasonably available to perform his or her 

592 duties, I/we designate the following person as my/our alternate 

593 health care surrogate for a minor: 

594 
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595 Name: ... (name) ... 

596 Address: ... (address) .. . 

597 Zip Code: ... (zip code) .. . 

598 Phone: ... (telephone) .. . 

599 

600 I/We authorize and request all physicians, hospitals, or 

601 other providers of medical services to follow the instructions 

602 of my/our surrogate or alternate surrogate, as the case may be, 

603 at any time and under any circumstances whatsoever, with regard 

604 to medical treatment and surgical and diagnostic procedures for 

605 a minor, provided the medical care and treatment of any minor is 

606 on the advice of a licensed physician. 

607 

608 I/We fully understand that this designation will permit 

609 my/our designee to make health care decisions for a minor and to 

610 provide, withhold, or withdraw consent on my/our behalf, to 

611 apply for public benefits to defray the cost of health care, and 

612 to authorize the admission or transfer of a minor to or from a 

613 health care facility. 

614 

615 I/We will notify and send a copy of this document to the 

616 following person(s) other than my/our surrogate, so that they 

617 may know the identity of my/our surrogate: 

618 

619 N arne : . . . (name ) .. . 

6 2 0 N arne : ... (name ) .. . 
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621 

622 Signed: ... (signature) 

623 Date: ... (date) ... 

624 

625 WITNESSES: 

62 6 1. (witness) ... 

2 . (witness) ... 627 

628 Section 12. Section 765.204, Florida Statutes, is amended 

629 to read: 

630 765.204 Capacity of principal; procedure.-

631 (1) A principal is presumed to be capable of making health 

632 care decisions for herself or himself unless she or he is 

633 determined to be incapacitated. Incapacity may not be inferred 

634 from the person's voluntary or involuntary hospitalization for 

635 mental illness or from her or his intellectual disability. 

636 (2) If a principal's capacity to make health care 

637 decisions for herself or himself or provide informed consent is 

638 in question, the attending physician shall evaluate the 

639 principal's capacity and, if the physician concludes that the 

640 principal lacks capacity, enter that evaluation in the 

641 principal's medical record. If the attending physician has a 

642 question as to whether the principal lacks capacity, another 

643 physician shall also evaluate the principal's capacity, and if 

644 the second physician agrees that the principal lacks the 

645 capacity to make health care decisions or provide informed 

646 consent, the health care facility shall enter both physician's 
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647 evaluations in the principal's medical record. If the principal 

648 has designated a health care surrogate or has delegated 

649 authority to make health care decisions to an attorney in fact 

650 under a durable power of attorney, the health care facility 

651 shall notify such surrogate or attorney in fact in writing that 

652 her or his authority under the instrument has commenced, as 

653 provided in chapter 709 or s. 765.203. 

654 (3) The surrogate's authority shall commence upon a 

655 determination under subsection (2) that the principal lacks 

656 capacity, and such authority shall remain in effect until a 

657 determination that the principal has regained such capacity. 

658 Upon commencement of the surrogate's authority, a surrogate who 

659 is not the principal's spouse shall notify the principal's 

660 spouse or adult children of the principal's designation of the 

661 surrogate. In the event the attending physician determines that 

662 the principal has regained capacity, the authority of the 

663 surrogate shall cease, but shall recommence if the principal 

664 subsequently loses capacity as determined pursuant to this 

6 65 section. 

666 (4) Notwithstanding subsections (2) and (3), if the 

667 principal has designated a health care surrogate and has 

668 stipulated that the authority of the surrogate is to take effect 

669 immediately, or has appointed an agent under a durable power of 

670 attorney as provided in chapter 709 to make health care 

671 decisions for the principal, the health care facility shall 

672 notify such surrogate or agent in writing when a determination 

Page 26 of 34 

CODING: Words stricken are deletions; words underlined are additions. 

hb0889-00 



FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 889 

673 of incapacity has been entered into the principal's medical 

674 record. 

2015 

675 ~+4+ A determination made pursuant to this section that 

676 a principal lacks capacity to make health care decisions shall 

677 not be construed as a finding that a principal lacks capacity 

678 for any other purpose. 

679 l£1~ If In the event the surrogate is required to 

680 consent to withholding or withdrawing life-prolonging 

681 procedures, the provisions of part III applies shall apply. 

682 Section 13. Section 765.205, Florida Statutes, is amended 

683 to read: 

684 765.205 Responsibility of the surrogate.-

685 (1) The surrogate, in accordance with the principal's 

686 instructions, unless such authority has been expressly limited 

687 by the principal, shall: 

688 (a) Have authority to act for the principal and to make 

689 all health care decisions for the principal during the 

690 principal's incapacity. 

691 (b) Consult expeditiously with appropriate health care 

692 providers to provide informed consent, and make only health care 

693 decisions for the principal which he or she believes the 

694 principal would have made under the circumstances if the 

695 principal were capable of making such decisions. If there is no 

696 indication of what the principal would have chosen, the 

697 surrogate may consider the patient's best interest in deciding 

698 that proposed treatments are to be withheld or that treatments 
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699 currently in effect are to be withdrawn. 

700 (c) Provide written consent using an appropriate form 

701 whenever consent is required, including a physician's order not 

702 to resuscitate. 

703 (d) Be provided access to the appropriate health 

704 information medieal reeords of the principal. 

705 (e) Apply for public benefits, such as Medicare and 

706 Medicaid, for the principal and have access to information 

707 regarding the principal's income and assets and banking and 

708 financial records to the extent required to make application. A 

709 health care provider or facility may not, however, make such 

710 application a condition of continued care if the principal, if 

711 capable, would have refused to apply. 

712 (2) The surrogate may authorize the release of health 

713 information and medieal reeords to appropriate persons to ensure 

714 the continuity of the principal's health care and may authorize 

715 the admission, discharge, or transfer of the principal to or 

716 from a health care facility or other facility or program 

717 licensed under chapter 400 or chapter 429. 

718 (3) Notwithstanding subsections (1) and (2), if the 

719 principal has designated a health care surrogate and has 

720 stipulated that the authority of the surrogate is to take effect 

721 immediately, or has appointed an agent under a durable power of 

722 attorney as provided in chapter 709 to make health care 

723 decisions for the principal, the fundamental right of self-

724 determination of every competent adult regarding his or her 
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725 health care decisions shall be controlling. Before implementing 

726 a health care decision made for a principal who is not 

727 incapacitated, the primary physician, another physician, a 

728 health care provider, or a health care facility, if possible, 

729 must promptly communicate to the principal the decision made and 

730 the identity of the person making the decision. 

731 (4)~ If, after the appointment of a surrogate, a court 

732 appoints a guardian, the surrogate shall continue to make health 

733 care decisions for the principal, unless the court has modified 

734 or revoked the authority of the surrogate pursuant to s. 

735 744.3115. The surrogate may be directed by the court to report 

736 the principal's health care status to the guardian. 

737 Section 14. Subsection (2) of section 765.302, Florida 

738 Statutes, is amended to read: 

739 765.302 Procedure for making a living will; notice to 

740 physician.-

741 (2) It is the responsibility of the principal to provide 

742 for notification to her or his attending or treating physician 

743 that the living will has been made. In the event the principal 

744 is physically or mentally incapacitated at the time the 

745 principal is admitted to a health care facility, any other 

746 person may notify the physician or health care facility of the 

747 existence of the living will. ~An attending or treating 

748 physician or health care facility which is so notified shall 

749 promptly make the living will or a copy thereof a part of the 

750 principal's medical records. 
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751 Section 15. Subsection (1) of section 765.303, Florida 

752 Statutes, is amended to read: 

753 765.303 Suggested form of a living will.-

754 (1) A living will may, BUT NEED NOT, be in the following 

755 form: 

7 56 Living Will 

7 57 Declaration made this . . . . day of .... , ... (year) ... , I, 

758 ........ , willfully and voluntarily make known my desire that my 

759 dying not be artificially prolonged under the circumstances set 

760 forth below, and I do hereby declare that, if at any time I am 

761 incapacitated and 

762 ... (initial) ... I have a terminal condition 

7 63 

7 64 

or 

or 

(initial) ... I have an end-stage condition 

(initial) ... I am in a persistent vegetative state 

765 and if my attending or treating physician and another consulting 

766 physician have determined that there is no reasonable medical 

767 probability of my recovery from such condition, I direct that 

768 life-prolonging procedures be withheld or withdrawn when the 

769 application of such procedures would serve only to prolong 

770 artificially the process of dying, and that I be permitted to 

771 die naturally with only the administration of medication or the 

772 performance of any medical procedure deemed necessary to provide 

773 me with comfort care or to alleviate pain. 

774 It is my intention that this declaration be honored by my 

775 family and physician as the final expression of my legal right 

776 to refuse medical or surgical treatment and to accept the 
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777 consequences for such refusal. 

778 In the event that I have been determined to be unable to 

779 provide express and informed consent regarding the withholding, 

780 withdrawal, or continuation of life-prolonging procedures, I 

781 wish to designate, as my surrogate to carry out the provisions 

782 of this declaration: 

783 Name: ........................................................... . 

784 Address: ........................................................ . 

785 

Zip Code: ....... . 

786 

787 Phone: ............... . 

788 

789 

790 

791 

792 

793 

794 

795 

796 

797 

798 

799 

800 

801 

I understand the full import of this declaration, and I am 

emotionally and mentally competent to make this declaration. 

Additional Instructions (optional): 

.... (Signed) ... . 

.... Witness ... . 

.... Address ... . 

.... Phone ... . 

.... Witness ... . 

. . . . Address ... . 

.... Phone ... . 

Section 16. Subsection (1) of section 765.304, Florida 
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802 Statutes, is amended to read: 

803 765.304 Procedure for living will.-

804 (1) If a person has made a living will expressing his or 

805 her desires concerning life-prolonging procedures, but has not 

806 designated a surrogate to execute his or her wishes concerning 

807 life-prolonging procedures or designated a surrogate under part 

808 II, the person's attending physician may proceed as directed by 

809 the principal in the living will. In the event of a dispute or 

810 disagreement concerning the attending physician's decision to 

811 withhold or withdraw life-prolonging procedures, the attending 

812 physician shall not withhold or withdraw life-prolonging 

813 procedures pending review under s. 765.105. If a review of a 

814 disputed decision is not sought within 7 days following the 

815 attending physician's decision to withhold or withdraw life-

816 prolonging procedures, the attending physician may proceed in 

817 accordance with the principal's instructions. 

818 Section 17. Section 765.306, Florida Statutes, is amended 

819 to read: 

820 765.306 Determination of patient condition.-In determining 

821 whether the patient has a terminal condition, has an end-stage 

822 condition, or is in a persistent vegetative state or may recover 

823 capacity, or whether a medical condition or limitation referred 

824 to in an advance directive exists, the patient's attending or 

825 treating physician and at least one other consulting physician 

826 must separately examine the patient. The findings of each such 

827 examination must be documented in the patient's medical record 
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828 and signed by each examining physician before life-prolonging 

829 procedures may be withheld or withdrawn. 

2015 

830 Section 18. Section 765.404, Florida Statutes, is amended 

831 to read: 

832 765.404 Persistent vegetative state.-For persons in a 

833 persistent vegetative state, as determined by the person's 

834 attending physician in accordance with currently accepted 

835 medical standards, who have no advance directive and for whom 

836 there is no evidence indicating what the person would have 

837 wanted under such conditions, and for whom, after a reasonably 

838 diligent inquiry, no family or friends are available or willing 

839 to serve as a proxy to make health care decisions for them, 

840 life-prolonging procedures may be withheld or withdrawn under 

841 the following conditions: 

842 (1) The person has a judicially appointed guardian 

843 representing his or her best interest with authority to consent 

844 to medical treatment; and 

845 (2) The guardian and the person's attending physician, in 

846 consultation with the medical ethics committee of the facility 

847 where the patient is located, conclude that the condition is 

848 permanent and that there is no reasonable medical probability 

849 for recovery and that withholding or withdrawing life-prolonging 

850 procedures is in the best interest of the patient. If there is 

851 no medical ethics committee at the facility, the facility must 

852 have an arrangement with the medical ethics committee of another 

853 facility or with a community-based ethics committee approved by 
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854 the Florida Bio-ethics Network. The ethics committee shall 

855 review the case with the guardian, in consultation with the 

2015 

856 person's attending physician, to determine whether the condition 

857 is permanent and there is no reasonable medical probability for 

858 recovery. The individual committee members and the facility 

859 associated with an ethics committee shall not be held liable in 

860 any civil action related to the performance of any duties 

861 required in this subsection. 

862 Section 19. Paragraph (c) of subsection (1) of section 

863 765.516, Florida Statutes, is amended to read: 

864 765.516 Donor amendment or revocation of anatomical gift.-

865 (1) A donor may amend the terms of or revoke an anatomical 

866 gift by: 

867 (c) A statement made during a terminal illness or injury 

868 addressed to a treating an attending physician, who must 

869 communicate the revocation of the gift to the procurement 

870 organization. 

871 Section 20. This act shall take effect October 1, 2015. 
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Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 889 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Wood offered the following: 

3 

4 Amendment 

5 Remove line 111 and insert: 

6 facility or to the primary attending or treating physician 

7 stating that 

8 Remove line 290 and insert: 

9 primary attending physician, or any other interested person who 

10 may 

11 Remove line 320 and insert: 

12 primary attending or treating physician, or such physician's 

13 designee, 

14 Remove line 638 and insert: 

15 in question, the primary attending physician shall evaluate the 

16 Remove line 661 and insert: 
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Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 889 (2015) 

17 surrogate. In the event the primary attending physician 

18 determines that 

19 Remove lines 742-747 and insert: 

20 for notification to her or his primary attending or treating 

21 physician that the living will has been made. In the event the 

22 principal is physically or mentally incapacitated at the time 

23 the principal is admitted to a health care facility, any other 

24 person may notify the physician or health care facility of the 

25 existence of the living will. A primary An attending or treating 

26 Remove line 765 and insert: 

27 and if my primary attending or treating physician and another 

28 consulting 

29 Remove lines 808-825 and insert: 

30 II, the person's primary attending physician may proceed as 

31 directed by the principal in the living will. In the event of a 

32 dispute or disagreement concerning the primary attending 

33 physician's decision to withhold or withdraw life-prolonging 

34 procedures, the primary attending physician shall not withhold 

35 or withdraw life-prolonging procedures pending review under s. 

36 765.105. If a review of a disputed decision is not sought within 

37 7 days following the primary attending physician's decision to 

38 withhold or withdraw life-prolonging procedures, the primary 

39 attending physician may proceed in accordance with the 

40 principal's instructions. 

41 Section 17. Section 765.306, Florida Statutes, is amended 

42 to read: 
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Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

B i 11 No . HB 8 8 9 ( 2 0 15) 

43 765.306 Determination of patient condition.-In determining 

44 whether the patient has a terminal condition, has an end-stage 

45 condition, or is in a persistent vegetative state or may recover 

46 capacity, or whether a medical condition or limitation referred 

47 to in an advance directive exists, the patient's primary 

48 attending or treating physician and at least one other 

49 consulting physician 

50 Remove line 834 and insert: 

51 primary attending physician in accordance with currently 

52 accepted 

53 Remove line 845 and insert: 

54 (2) The guardian and the person's primary attending 

55 physician, in 

56 Remove line 856 and insert: 

57 person's primary attending physician, to determine whether the 

58 condition 

59 Remove line 868 and insert: 

60 addressed to the primary an attending physician, who must 
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Amendment No. 2 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 889 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED (Y/N) 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Wood offered the following: 

3 

4 Amendment 

5 Remove line 549 and insert: 

6 authorized to make health care decisions for a minor under 
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Amendment No. 3 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 889 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Wood offered the following: 

3 

4 

5 

6 

7 

8 

9 

Amendment (with title amendment) 

Remove lines 718-731 and insert: 

(3) If, after the appointment of a surrogate, a court 

TITLE AMENDMENT 

10 Remove lines 45-49 and insert: 

11 765.205, F.S.; conforming provisions to changes made by the act; 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 931 Interstate Compacts 
SPONSOR(S): Hill 
TIED BILLS: None IDEN./SIM. BILLS: SB 1242 

REFERENCE ACTION ANALYST 

1) Civil Justice Subcommittee Mal col 

2} Local & Federal Affairs Committee 

3) Judiciary Committee 

4) Appropriations Committee 

SUMMARY ANALYSIS 

One method of proposing amendments to the United States Constitution is through a constitutional convention 
pursuant to Article V, which requires Congress to call a convention for proposing amendments when two-thirds 
of the state legislatures make application to Congress for a convention. No convention has ever been 
convened under the current constitution. 

The bill provides that the state enters into an interstate compact (Compact). Agreeing to the Compact 
automatically constitutes application for an Article V Convention, the sole purpose of which would be to 
propose an amendment a Balance Budget Amendment, whose text is prescribed in the Compact. The state 
would also agree to observe the Compact's provisions governing the convention's composition and rules. 
Finally, by agreeing to the Compact, the legislature commits itself to "prospective" ratification of the proposed 
amendment. 

The key element of the Compact is the Balanced Budget Amendment that would be proposed by the 
convention. Among its major elements, the amendment would: 

• Provide for a balanced federal budget at all times, unless any deficit is financed by debt issued in 
conformity with the amendment's requirements; 

• Set a ceiling for federal debt equal to 105% of the outstanding debt at the time the amendment takes 
effect; 

• Require that any increase in the federal debt ceiling proposed by Congress must be submitted to and 
approved by a simple majority of state legislatures; 

• Require the President to ensure that the debt ceiling is not exceeded by proposing the impoundment of 
specific expenditures sufficient to prevent the breach; 

• Specify that the President's failure to designate or enforce such impoundments would be an 
impeachable misdemeanor; and 

• Require that any new or increased tax revenue legislation be approved by two-thirds of the membership 
of the Senate and House of Representatives. 

The Compact establishes an ongoing Compact Commission to promote the convention and coordinate and 
enforce the Compact. It also sets the size of the convention, specifies that the President of the Senate and 
Speaker of the House would serve as the state's delegate, and limit each state to one vote. The convention 
would last one day, and its sole duty would be to introduce, debate, and vote to ratify the specific text of the 
Balanced Budget Amendment described above. 

The bill does not appear to have a fiscal impact on state or local government. 

The bill provides that it is effective upon becoming law. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

Process for Amending the United States Constitution 

Article V of the United States Constitution provides two methods for proposing amendments to the 
Constitution. The first method authorizes Congress to propose amendments to the states that are 
approved by two-thirds vote of both houses of Congress. 1 Amendments approved in this manner do not 
require the President's signature and are transmitted to each state for ratification.2 Starting with the Bill 
of Rights in 1789, Congress has used this method to submit 33 amendments to the states.3 Of those 33 
proposals, 27 amendments to the Constitution have been approved by the states.4 

The second method, which has never been used,5 requires Congress to call a convention for proposing 
amendments when two-thirds of the state legislatures make application to Congress for a convention.6 

Thirty-four states would need to make applications to meet the two-thirds requirement to call an 
Article V Convention. Though the form of a convention is not specified in the Constitution, Congress 
has historically taken on broad responsibilities in connection with a convention by administering state 
applications; establishing procedures to summon a convention; setting the amount of time allotted to its 
deliberations; determining the number and selection process of its delegates; setting internal 
convention procedures, and providing arrangement for the formal transmission of any proposed 
amendments to the states.7 

Florida's Article V Constitutional Conventional Act 

In 2014, the legislature passed the Article V Constitutional Convention Act to regulate the eligibility, 
appointment and restrictions of Florida's delegates if a constitutional convention is called.8 The bill also 
created an advisory group to advise the delegates. 

Interstate Compacts 

The Compact Clause of the United States Constitution states "No state shall, without the consent of 
Congress, ... enter into any agreement or compact with another state .... "9 It is the only 
section of the United States Constitution that deals with formal agreements between and among 

1 U.S. CONST. art. V. 
2 The Constitutional Amendment Process, U.S, National Archives and Records Administration, 
http://www.archives.gov/federal-register/constitution (last visited March 13, 2015). 
3 Proposed Amendments Not Ratified by the States, U.S. Government Printing Office, http://www.gpo.gov/fdsys/pkg/GPO­
CONAN-1992/pdf/GPO-CONAN-1992-8.pdf (last visited April29, 2014). 
4 Thomas H. Neale, Cong. Research Serv., RL 7-7883, The Article V Convention for Proposing Constitutional 
Amendments: Historical Perspectives for Congress 1 (2012). 
5 See Sara R. Ellis et al., Article V Constitutional Conventions: A Primer, 78 TENN. L. REv. 663, 665 {2011 )("Despite the 
submission of approximately 750 applications for an Article V convention, including applications by all fifty states, no 
constitutional convention has ever been called."). 
6 U.S. CoNST. art. V. Florida would "make application" via a resolution. In 2010, SCR 10 passed in both the Florida House 
of Representatives and the Senate. SCR 10 urged Congress to call an Article V Convention for the purpose of proposing 
an amendment to the U.S. Constitution to provide for a balanced federal budget and to limit the ability of Congress to 
dictate states requirements for the expenditure of federal funds. 
7 Thomas H. Neale, supra note 4. 
8 Chapter 2014-52, L.O.F. 
9 U.S. CONST. art. I, § 10, cl. 3. 
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the states. Usually congressional consent to an interstate compact takes the form of a joint resolution 
or act of Congress specifying its approval of the text of the compact, adding any conditions or 
provisions it deems necessary, and often embodying the compact document. As with any 
congressional enactment, it must be signed by the President before it becomes law. 10 

Effect of the Bill 

The bill creates s. 11.95, F.S., which provides, through a series of Articles, that the state agrees to 
enter and be bound by a compact (Compact) with other states for the purpose of calling a constitutional 
convention pursuant to Article V of the United State Constitution for the purpose of a Balance Budget 
Amendment. 

The text of the constitutional amendment is provided in Article II of the Compact as follows: 

"SECTION 1. Total outlays of the government of the United States shall not exceed total 
receipts of the government of the United States at any point in time unless the excess of outlays over 
receipts is financed exclusively by debt issued in strict conformity with this article. 

"SECTION 2. Outstanding debt shall not exceed authorized debt, which initially shall be an 
amount equal to 105 percent of the outstanding debt on the effective date of this article. Authorized 
debt shall not be increased above its aforesaid initial amount unless such increase is first approved by 
the legislatures of the several states as provided in Section 3. 

"SECTION 3. From time to time, Congress may increase authorized debt to an amount in 
excess of its initial amount set by Section 2 only if it first publicly refers to the legislatures of the several 
states an unconditional, single subject measure proposing the amount of such increase, in such form 
as provided by law, and the measure is thereafter publicly and unconditionally approved by a simple 
majority of the legislatures of the several states, in such form as provided respectively by state law; 
provided that no inducement requiring an expenditure or tax levy shall be demanded, offered, or 
accepted as a quid pro quo for such approval. If such approval is not obtained within 60 calendar days 
after referral, then the measure shall be deemed disapproved and the authorized debt shall thereby 
remain unchanged. 

"SECTION 4. Whenever the outstanding debt exceeds 98 percent of the debt limit set by 
Section 2, the President shall enforce said limit by publicly designating specific expenditures for 
impoundment in an amount sufficient to ensure outstanding debt shall not exceed the authorized debt. 
Said impoundment shall become effective 30 days thereafter, unless Congress first designates an 
alternate impoundment of the same or greater amount by concurrent resolution, which shall become 
immediately effective. The failure of the President to designate or enforce the required impoundment is 
an impeachable misdemeanor. Any purported issuance or incurrence of any debt in excess of the debt 
limit set by Section 2 is void. 

"SECTION 5. No bill that provides for a new or increased general revenue tax shall become law 
unless approved by a two-thirds roll call vote of the whole number of each House of Congress. 
However, this requirement shall not apply to any bill that provides for a new end user sales tax which 
would completely replace every existing income tax levied by the government of the United States; or 
for the reduction or elimination of an exemption, deduction, or credit allowed under an existing general 
revenue tax. 

"SECTION 6. For purposes of this article, "debt" means any obligation backed by the full faith 
and credit of the government of the United States; "outstanding debt" means all debt held in any 
account and by any entity at a given point in time; "authorized debt" means the maximum total amount 
of debt that may be lawfully issued and outstanding at any single point in time under this article; "total 
outlays of the government of the United States" means all expenditures of the government of the 
United States from any source; "total receipts of the government of the United States" means all tax 
receipts and other income of the government of the United States, excluding proceeds from its 
issuance or incurrence of debt or any type of liability; "impoundment" means a proposal not to spend all 

10 Thomas Neale, The Article V Convention to Propose Constitutional Amendments: Contemporary Issues for Congress, 
Congressional Research Service, 14-16 (April 11 , 2014 ). 
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or part of a sum of money appropriated by Congress; and "general revenue tax" means any income 
tax, sales tax, or value-added tax levied by the government of the United States excluding imposts and 
duties. 

"SECTION 7. This article is immediately operative upon ratification, self-enforcing, and 
Congress may enact conforming legislation to facilitate enforcement." 

Compact Membership and Withdrawal 

Article Ill of the Compact sets membership and withdrawal requirements. It provides that the Compact 
governs each Member State11 to the fullest extent permitted by its respective constitution and 
supersedes and repeals any conflicting law. Additionally, each Member State is contractually bound to 
other Member states and promises to comply with the terms and conditions of the Compact. 

When less than three-fourths of the states are Member States, any Member State may withdraw from 
this Compact. However, once at least three-fourths of the states are Member States, then no Member 
State may withdraw from the Compact prior to its termination absent unanimous consent of all Member 
States. 

Compact Commission and Compact Administrators 

Article IV of the Compact establishes the Compact Commission and the Compact Administrator. The 
Compact Commission will appoint and oversee a Compact Administrator, promote the Compact, 
coordinate the performance of obligations under the Compact, and defend and enforcement the 
Compact in legal proceedings, among other things. 

The Compact Administrator will notify the states of the date, time, and location of the convention; 
organize the convention, maintain a list of all Member States and their appointed delegates; and 
maintain all official records relating to the Compact. The Compact Administrator will also notify Member 
States of key events. 

Resolution Applying for a Convention 

Article V of the Compact provides that when three-fourths of the states join the Compact, the 
Legislature of each Member State will apply to Congress to call a convention for the .limited purpose of 
ratifying the Balanced Budget Amendment. 

Appointment of Delegates, Limitations, and Instructions 

Article VI of the Compact regulates the appointment and authority of delegates who will attend a 
convention pursuant to the Compact. The President of the Senate, or his or her designee, and the 
Speaker of the House of Representatives, or his or her designee, will represent Florida as its sole and 
exclusive delegates. A delegate may be replaced or recalled by the Legislature at any time for good 
cause, such as criminal misconduct or the violation of the Compact. Each delegate must take an oath 
to "act strictly in accordance with the terms and conditions of the Compact for a Balanced Budget, the 
Constitution of the state I represent, and the Constitution of the United States." 

A delegate's authority is limited to introducing, debating, voting upon, proposing, and enforcing the 
convention rules specified in the Compact, and to introducing, debating, voting on, and rejecting or 
proposing for ratification the Balanced Budget Amendment. Any actions taken by any delegate beyond 
this limited authority are void ab initio 12

. Additionally, a delegate may not introduce, debate, vote upon, 
reject, or propose for ratification any constitutional amendment at the convention other than the 
constitutional amendment the Balanced Budget Amendment. 

11 
A "Member State" is defined as "a State that has enacted, adopted, and agreed to be bound by this Compact." 

12 "Void ab initio" means void from the beginning. 
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If any Member State or delegate violates any provision of the Compact, then every delegate of that 
Member State immediately forfeits his or her appointment, and must immediately cease participation at 
the convention, vacate the convention, and return to his or her respective state's capitol. 13 

Convention Rules 

Article VII of the Compact details the convention agenda and rules. The agenda of the Convention will 
be exclusively limited to introducing, debating, voting on, and rejecting or proposing for ratification the 
Balanced Budget Amendment. The convention will not consider any matter outside of this agenda. The 
convention has a limited time-frame in which it must act. It must permanently adjourn either 24 hours 
after commencing consideration of the Balanced Budget Amendment or the completion of the business 
on its agenda, whichever occurs first. 

Regardless of whether a state is a member to the compact, each state may have no more than three 
delegates at the convention. However, each state will only have one vote. 

The convention will be chaired by the delegate representing the first state to have become a Member 
State. Any vote, including the rejection or proposal of any constitutional amendment, requires a quorum 
to be present and a majority affirmative vote of those states constituting the quorum. In adopting 
parliamentary procedure, the convention must exclusively adopt or adapt provisions from Robert's 
Rules of Order and the American Institute of Parliamentarians Standard Code of Parliamentary 
Procedure. 

Unless otherwise specified by Congress in its call, the convention will be held in Dallas, Texas, on the 
sixth Wednesday after the latter of the date on which three-fourths of the states become Member 
States or the enactment date of the Congressional resolution calling the convention. 14 In the event that 
the chair declares an emergency due to disorder or an imminent threat to public health and safety, and 
a majority of the states present do not object, convention proceedings may be temporarily suspended 
and the Commission will relocate or reschedule the convention. 

Prohibition on Ultra Vires 15 Convention 

Article VIII of the Compact prohibits Member States from participating in any convention organized 
pursuant to the Compact other than one called pursuant to and in accordance with the rules provided in 
the Compact. Additionally, Member states are prohibited from ratifying any proposed amendment to the 
Constitution of the United States, which originates from the convention, other than the Balanced Budget 
Amendment. 

Resolution Prospectively Ratifying the Balanced Budget Amendment 

Article IX of the Compact provides that upon becoming a Member State, the Legislature prospectively 
adopts and ratifies the Balanced Budget Amendment. However, this Article does not take effect until 
Congress refers the Balanced Budget Amendment to the states for ratification. 

Construction, Enforcement, and Termination of the Compact 

Article IX of the Compact regulates the construction of the Compact as well as providing for its legal 
enforcement and termination. To the extent that the effectiveness of the Compact requires the 

13 Given the very brief nature of the convention provided by the Compact, it appears that expulsion of a state's delegates 
would effectively bar a state from having any delegates at the convention. See Article VII, Convention Rules below. 
14 The time and date of the convention is provided in Article X of the Compact. 
15 "Ultra vires" means "[u]nauthorized; beyond the scope of power allowed or granted by a corporate charter or by law." 
Black's Law Dictionary (10th ed. 2014). 
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alteration of legislative rules to be effective, legislation agreeing to be bound by the Compact is deemed 
to repeal, supersede, or amend all such rules to allow for the effectiveness of the Compact to the fullest 
extent permitted by the constitution of the Member State. 

The Compact provides that the chief law enforcement officer of each Member State may defend the 
Compact from any legal challenge, as well as seek civil mandatory and prohibitory injunctive relief to 
enforce the Compact. The exclusive venue for all actions arising under the Compact will be in the 
United States District Court for the Northern District of Texas or the courts of the State of Texas within 
the jurisdictional boundaries of the district court. Each Member State is required to submit to the 
jurisdiction of those courts with respect to all actions arising under the Compact. However, the Compact 
Commission may waive this provision. 

The severability clause of the Compact provides that any provision of the Compact except Article VIII 
related to ultra vires conventions may be severable. If a court finds that the Compact is entirely contrary 
to the state constitution of a Member State or otherwise entirely invalid, that Member State is withdrawn 
from the Compact, and the Compact with remain in full force and effect as to any remaining Member 
State. Moreover, if a court finds the Compact to be wholly or substantially in violation of Article I, 
Section 10, of the United State Constitution, then it will be construed and enforced solely as reciprocal 
legislation enacted by the affected Member States. 

The termination clause provides that the Compact will terminate when it is fully performed and the 
Constitution of the United States is amended by the Balanced Budget Amendment. However, in the 
event such amendment does not occur within 7 years after the date the first state passed legislation 
agreeing to be bound to the Compact, the Compact terminates 90 days after that ?-year date. 

The bill provides that it takes effect upon becoming law. 

B. SECTION DIRECTORY: 

Section 1 of the bill creates s. 11.95 relating to the compact for a balanced budget. 

Section 2 provides that the bill becomes effective upon becoming law. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill does not appear to have any impact on state expenditures. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill does not appear to have any direct economic impact on the private sector. 
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D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 

It is a general constitutional principle that "one legislature may not bind the legislative authority of its 
successors."16 It is unclear if, and to the extent, the bill may bind future legislatures and whether 
such conduct is permissible. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

n/a 

16 
United States v. Winstar Corp., 518 U.S. 839, 872 (1996); see Eric J. Posner and Adrian Vermeule, Legislative 

Entrenchment, 111 Yale L.J. 1665 (2002) 
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1 A bill to be entitled 

2 An act relating to interstate compacts; creating s. 

3 11.95, Florida Statutes; adopting and entering the 

4 state into an interstate Compact for a Balanced 

5 Budget; exempting the compact from the Article V 

6 Constitutional Convention Act; providing the policy, 

7 purpose, and intent of the compact; defining terms; 

8 providing for proposal by the compact's member states 

9 of an amendment to the United States Constitution 

10 requiring the Federal Government to maintain a 

11 balanced budget with certain exceptions; requiring 

12 member states to strictly comply with the terms of the 

13 compact; describing circumstances under which the 

14 compact becomes contractually binding on a member 

15 state; establishing a Compact Commission and 

16 specifying the commission's membership and duties; 

17 providing for appointment of a Compact Administrator 

18 and specifying the administrator's duties; providing 

19 for funding of the Compact Commission and Compact 

20 Administrator; providing for the member states to 

21 apply to the United States Congress for a convention 

22 under Article V of the United States Constitution to 

23 propose the balanced budget amendment; requiring 

24 cooperation among the commission, the member states, 

25 and the Compact Administrator; providing for the 

26 appointment, terms, duties, and authority of 
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27 convention delegates; requiring an oath to be taken by 

28 delegates; specifying rules to govern procedures at 

29 the convention; specifying actions that are considered 

30 ultra vires; providing that the balanced budget 

31 amendment is not considered ratified until ratified by 

32 a specified number of states; providing for 

33 construction and enforcement of the compact; providing 

34 an effective date for the compact; authorizing 

35 severability of the compact under certain 

36 circumstances; providing for termination of the 

37 compact under certain conditions; providing an 

38 effective date. 

39 

40 Be It Enacted by the Legislature of the State of Florida: 

41 

42 Section 1. Section 11.95, Florida Statutes, is created to 

43 read: 

44 11.95 Compact for a balanced budget.-Notwithstanding the 

45 Article V Constitutional Convention Act, ss. 11.93-11.9352, the 

46 State of Florida enacts, adopts, and agrees to be bound by the 

47 following compact: 

48 ARTICLE I 

49 DECLARATION OF POLICY, PURPOSE, AND INTENT 

50 WHEREAS, every State enacting, adopting, and agreeing to be 

51 bound by this Compact intends to ensure that their respective 

52 Legislature's use of the power to originate a Balanced Budget 
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53 Amendment under Article V of the Constitution of the United 

54 States will be exercised conveniently and with reasonable 

55 certainty as to the consequences thereof. 

2015 

56 NOW, THEREFORE, in consideration of their expressed mutual 

57 promises and obligations, be it enacted by every State enacting, 

58 adopting, and agreeing to be bound by this Compact, and resolved 

59 by each of their respective Legislatures, as the case may be, to 

60 exercise herewith all of their respective powers as set forth 

61 herein, notwithstanding any law to the contrary. 

62 ARTICLE II 

63 DEFINITIONS 

64 As used in this Compact, the term: 

65 Section 1. "Compact" means this "Compact for a Balanced 

6 6 Budget. " 

67 Section 2. "Convention" means the convention for proposing 

68 amendments organized by this Compact under Article V of the 

69 Constitution of the United States and, where contextually 

70 appropriate to ensure the terms of this Compact are not evaded, 

71 any other similar gathering or body, which might be organized as 

72 a consequence of Congress receiving the application set out in 

73 this Compact and claim authority to propose or effectuate any 

74 amendment, alteration, or revision to the Constitution of the 

75 United States. This term does not encompass a convention for 

76 proposing amendments under Article V of the Constitution of the 

77 United States that is organized independently of this Compact 

78 based on the separate and distinct application of any State. 
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Section 3. "State" means one of the several States of the 

United States. Where contextually appropriate, the term ''State" 

shall be construed to include all of its branches, departments, 

agencies, political subdivisions, and officers and 

representatives acting in their official capacity. 

Section 4. "Member State" means a State that has enacted, 

adopted, and agreed to be bound to this Compact. For any State 

to qualify as a Member State with respect to any other State 

under this Compact, each such State must have enacted, adopted, 

and agreed to be bound by substantively identical compact 

legislation. 

Section 5. "Compact Notice Recipients" means the Archivist 

of the United States, the President of the United States, the 

President of the United States Senate, the Office of the 

Secretary of the United States Senate, the Speaker of the United 

States House of Representatives, the Office of the Clerk of the 

United States House of Representatives, the chief executive 

officer of each State, and the presiding officer(s) of each 

house of the Legislatures of the several States. 

Section 6. Notice. All notices required by this Compact 

shall be by United States Certified Mail, return receipt 

requested, or an equivalent or superior form of notice, such as 

personal delivery documented by evidence of actual receipt. 

Section 7. "Balanced Budget Amendment" means the 

following: 

"ARTICLE 
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105 "SECTION 1. Total outlays of the government of the United 

106 States shall not exceed total receipts of the government of the 

107 United States at any point in time unless the excess of outlays 

108 over receipts is financed exclusively by debt issued in strict 

109 conformity with this article. 

110 "SECTION 2. Outstanding debt shall not exceed authorized 

111 debt, which initially shall be an amount equal to 105 percent of 

112 the outstanding debt on the effective date of this article. 

113 Authorized debt shall not be increased above its aforesaid 

114 initial amount unless such increase is first approved by the 

115 legislatures of the several states as provided in Section 3. 

116 "SECTION 3. From time to time, Congress may increase 

117 authorized debt to an amount in excess of its initial amount set 

118 by Section 2 only if it first publicly refers to the 

119 legislatures of the several states an unconditional, single 

120 subject measure proposing the amount of such increase, in such 

121 form as provided by law, and the measure is thereafter publicly 

122 and unconditionally approved by a simple majority of the 

123 legislatures of the several states, in such form as provided 

124 respectively by state law; provided that no inducement requiring 

125 an expenditure or tax levy shall be demanded, offered, or 

126 accepted as a quid pro quo for such approval. If such approval 

127 is not obtained within 60 calendar days after referral, then the 

128 measure shall be deemed disapproved and the authorized debt 

129 shall thereby remain unchanged. 

130 "SECTION 4. Whenever the outstanding debt exceeds 98 
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131 percent of the debt limit set by Section 2, the President shall 

132 enforce said limit by publicly designating specific expenditures 

133 for impoundment in an amount sufficient to ensure outstanding 

134 debt shall not exceed the authorized debt. Said impoundment 

135 shall become effective 30 days thereafter, unless Congress first 

136 designates an alternate impoundment of the same or greater 

137 amount by concurrent resolution, which shall become immediately 

138 effective. The failure of the President to designate or enforce 

139 the required impoundment is an impeachable misdemeanor. Any 

140 purported issuance or incurrence of any debt in excess of the 

141 debt limit set by Section 2 is void. 

142 "SECTION 5. No bill that provides for a new or increased 

143 general revenue tax shall become law unless approved by a two-

144 thirds roll call vote of the whole number of each House of 

145 Congress. However, this requirement shall not apply to any bill 

146 that provides for a new end user sales tax which would 

147 completely replace every existing income tax levied by the 

148 government of the United States; or for the reduction or 

149 elimination of an exemption, deduction, or credit allowed under 

150 an existing general revenue tax. 

151 "SECTION 6. For purposes of this article, "debt" means any 

152 obligation backed by the full faith and credit of the government 

153 of the Oni ted States; "outstanding debt" means all debt held in 

154 any account and by any entity at a given point in time; 

155 "authorized debt" means the maximum total amount of debt that 

156 may be lawfully issued and outstanding at any single point in 

Page 6 of 27 

CODING: Words stricken are deletions; words underlined are additions. 

hb0931-00 



FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 931 2015 

157 time under this article; "total outlays of the government of the 

158 United States" means all expenditures of the government of the 

159 United States from any source; "total receipts of the government 

160 of the United States" means all tax receipts and other income of 

161 the government of the United States, excluding proceeds from its 

162 issuance or incurrence of debt or any type of liability; 

163 "impoundment" means a proposal not to spend all or part of a sum 

164 of money appropriated by Congress; and "general revenue tax" 

165 means any income tax, sales tax, or value-added tax levied by 

166 the government of the United States excluding imposts and 

167 duties. 

168 "SECTION 7. This article is immediately operative upon 

169 ratification, self-enforcing, and Congress may enact conforming 

170 legislation to facilitate enforcement." 

171 ARTICLE III 

172 COMPACT MEMBERSHIP AND WITHDRAWAL 

173 Section 1. This Compact governs each Member State to the 

174 fullest extent permitted by its respective constitution, 

175 superseding and repealing any conflicting or contrary law. 

176 Section 2. By becoming a Member State, each such State 

177 offers, promises, and agrees to perform and comply strictly in 

178 accordance with the terms and conditions of this Compact, and 

179 has made such offer, promise, and agreement in anticipation and 

180 consideration of, and in substantial reliance upon, such mutual 

181 and reciprocal performance and compliance by each other current 

182 and future Member State, if any. Accordingly, in addition to 
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183 having the force of law in each Member State upon its respective 

184 effective date, this Compact and each of its Articles shall also 

185 be construed as contractually binding each Member State when: 

186 (a) At least one other State has likewise become a Member 

187 State by enacting substantively identical legislation adopting 

188 and agreeing to be bound by this Compact; and 

189 (b) Notice of such State's Member State status is or has 

190 been seasonably received by the Compact Administrator, if any, 

191 or otherwise by the chief executive officer of each other Member 

192 State. 

193 Section 3. For purposes of determining Member State status 

194 under this Compact, as long as all other provisions of the 

195 Compact remain identical and operative on the same terms, 

196 legislation enacting, adopting, and agreeing to be bound by this 

197 Compact shall be deemed and regarded as "substantively 

198 identical" with respect to such other legislation enacted by 

199 another State, notwithstanding: 

200 (a) Any difference in Section 2 of Article IV with 

201 specific regard to the respectively enacting State's own method 

202 of appointing its member to the Commission; 

203 (b) Any difference in Section 5 of Article IV with 

204 specific regard to the respectively enacting State's own 

205 obligation to fund the Commission; 

206 (c) Any difference in Sections 1 and 2 of Article VI with 

207 specific regard to the number and identity of each delegate 

208 respectively appointed on behalf of the enacting State, provided 
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209 that no more than three delegates may attend and participate in 

210 the Convention on behalf of any State; or 

211 (d) Any difference in Section 7 of Article X with specific 

212 regard to the respectively enacting State as to whether Section 

213 1 of Article V of this Compact shall survive termination of the 

214 Compact, and thereafter become a continuing resolution of the 

215 Legislature of such State applying to Congress for the calling 

216 of a Convention of the States under Article V of the 

217 Constitution of the United States, under such terms and 

218 limitations as may be specified by such State. 

219 Section 4. When fewer than three-fourths of the States are 

220 Member States, any Member State may withdraw from this Compact 

221 by enacting appropriate legislation, as determined by state law, 

222 and giving notice of such withdrawal to the Compact 

223 Administrator, if any, or otherwise to the chief executive 

224 officer of each other Member State. A withdrawal shall not 

225 affect the validity or applicability of the Compact with respect 

226 to remaining Member States, provided that there remain at least 

227 two such States. However, once at least three-fourths of the 

228 States are Member States, then no Member State may withdraw from 

229 the Compact prior to its termination absent unanimous consent of 

230 all Member States. 

231 ARTICLE IV 

232 COMPACT COMMISSION AND COMPACT ADMINISTRATOR 

233 Section 1. Nature of the Compact Commission.-The Compact 

234 Commission ("Commission") is hereby established. It has the 
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235 power and duty: 

236 (a) To appoint and oversee a Compact Administrator; 

237 (b) To encourage States to join the Compact and Congress 

238 to call the Convention in accordance with this Compact; 

239 (c) To coordinate the performance of obligations under the 

240 Compact; 

241 (d) To oversee the Convention's logistical operations as 

242 appropriate to ensure this Compact governs its proceedings; 

243 (e) To oversee the defense and enforcement of the Compact 

244 in appropriate legal venues; 

245 (f) To request funds and to disburse those funds to 

246 support the operations of the Commission, Compact Administrator, 

247 and Convention; and 

248 (g) To cooperate with any entity that shares a common 

249 interest with the Commission and engages in policy research, 

250 public interest litigation, or lobbying in support of the 

251 purposes of the Compact. 

252 

253 The Commission shall only have such implied powers as are 

254 essential to carrying out these express powers and duties. It 

255 shall take no action that contravenes or is inconsistent with 

256 this Compact or any law of any State that is not superseded by 

257 this Compact. It may adopt and publish corresponding bylaws and 

258 policies. 

259 Section 2. Commission Membership.-The Commission initially 

260 consists of three unpaid members. Each Member State may appoint 
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one member to the Commission through an appointment process to 

be determined by its respective chief executive officer until 

all positions on the Commission are filled. Positions shall be 

assigned to appointees in the order in which their respective 

appointing States became Member States. The bylaws of the 

Commission may expand its membership to include representatives 

of additional Member States and to allow for modest salaries and 

reimbursement of expenses if adequate funding exists. 

Section 3. Commission Action.-Each Commission member is 

entitled to one vote. The Commission shall not act unless a 

majority of its appointed membership is present, and no action 

shall be binding unless approved by a majority of the 

Commission's appointed membership. The Commission shall meet at 

least once a year, and may meet more frequently. 

Section 4. First Order of Business.-The Commission shall 

at the earliest possible time elect from among its membership a 

Chair, determine a primary place of doing business, and appoint 

a Compact Administrator. 

Section 5. Funding.-The Commission and the Compact 

Administrator's activities shall be funded exclusively by each 

Member State, as determined by its respective state law, or by 

voluntary donations. 

Section 6. Compact Administrator.-The Compact 

Administrator has the power and duty: 

(a) To timely notify the States of the date, time, and 

location of the Convention; 
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(b) To organize and direct the logistical operations of 

the Convention; 

2015 

287 

288 

289 

2 90 

(c) To maintain an accurate list of all Member States and 

their appointed delegates, including contact information; and 

291 (d) To formulate, transmit, and maintain all official 

292 notices, records, and communications relating to this Compact. 

293 

294 The Compact Administrator shall only have such implied powers as 

295 are essential to carrying out these express powers and duties 

296 and shall take no action that contravenes or is inconsistent 

297 with this Compact or any law of any State that is not superseded 

298 by this Compact. The Compact Administrator serves at the 

299 pleasure of the Commission and must keep the Commission 

300 seasonably apprised of the performance or nonperformance of the 

301 terms and conditions of this Compact. Any notice sent by a 

302 Member State to the Compact Administrator concerning this 

303 Compact shall be adequate notice to each other Member State 

304 provided that a copy of said notice is seasonably delivered by 

305 the Compact Administrator to each other Member State's 

306 respective chief executive officer. 

307 Section 7. Notice of Key Events.-Upon the occurrence of 

308 each of the following described events, or otherwise as soon as 

309 possible, the Compact Administrator shall immediately send the 

310 following notices to all Compact Notice Recipients, together 

311 with certified conforming copies of the chaptered version of 

312 this Compact as maintained in the statutes of each Member State: 
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313 (a) Whenever any State becomes a Member State, notice of 

314 that fact shall be given; 

315 (b) Once at least three-fourths of the States are Member 

316 States, notice of that fact shall be given together with a 

317 statement declaring that the Legislatures of at least two-thirds 

318 of the several States have applied for a Convention for 

319 proposing amendments under Article V of the Constitution of the 

320 United States, petitioning Congress to call the Convention 

321 contemplated by this Compact, and further requesting cooperation 

322 in organizing the same in accordance with this Compact; 

323 (c) Once Congress has called the Convention contemplated 

324 by this Compact, and whenever the date, time, and location of 

325 the Convention has been determined, notice of that fact shall be 

326 given together with the date, time, and location of the 

327 Convention and other essential logistical matters; 

328 (d) Upon approval of the Balanced Budget Amendment by the 

329 Convention, notice of that fact shall be given together with the 

330 transmission of certified copies of such approved proposed 

331 amendment and a statement requesting Congress to refer the same 

332 for ratification by three-fourths of the Legislatures of the 

333 several States under Article V of the Constitution of the United 

334 States; however, in no event shall any proposed amendment other 

335 than the Balanced Budget Amendment be transmitted; and 

336 (e) When any Article of this Compact prospectively 

337 ratifying the Balanced Budget Amendment becomes effective in any 

338 Member State, notice of the same shall be given together with a 
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339 statement declaring such ratification and further requesting 

340 cooperation in ensuring that the official record confirms and 

341 reflects the effective corresponding amendment to the 

342 Constitution of the United States. 

343 

344 However, whenever any Member State enacts appropriate 

2015 

345 legislation, as determined by the laws of the respective state, 

346 withdrawing from this Compact, the Compact Administrator shall 

347 immediately send certified conforming copies of the chaptered 

348 version of such withdrawal legislation as maintained in the 

349 statutes of each such withdrawing Member State, solely to each 

350 chief executive officer of each remaining Member State, giving 

351 notice of such withdrawal. 

352 Section 8. Cooperation.-The Commission, Member States, and 

353 Compact Administrator shall cooperate with each other and give 

354 each other mutual assistance in enforcing this Compact and shall 

355 give the chief law enforcement officer of each other Member 

356 State any information or documents that are reasonably necessary 

357 to facilitate the enforcement of this Compact. 

358 Section 9. Effective Date of Article.-This Article does 

359 not take effect until there are at least two Member States. 

360 ARTICLE V 

361 RESOLUTION APPLYING FOR CONVENTION 

362 Section 1. Be it resolved, as provided for in Article V of 

363 the Constitution of the United States, the Legislature of each 

364 Member State herewith applies to Congress for the calling of a 
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365 convention for proposing amendments limited to the subject 

366 matter of proposing for ratification the Balanced Budget 

3 67 Amendment. 

368 Section 2. Congress is further petitioned to refer the 

369 Balanced Budget Amendment to the States for ratification by 

370 three-fourths of their respective Legislatures. 

371 Section 3. This Article does not take effect until at 

372 least three-fourths of the several States are Member States. 

373 ARTICLE VI 

374 DELEGATE APPOINTMENT, LIMITATIONS, AND INSTRUCTIONS 

2015 

375 Section 1. Number of Delegates.-Each Member State shall be 

376 entitled to delegates as the sole and exclusive representatives 

377 at the Convention as set forth in this Article. 

378 Section 2. Identity of Delegates.-The then serving 

379 President of the Senate, or his or her designee, and the then 

380 serving Speaker of the House of Representatives, or his or her 

381 designee, are appointed to represent Florida as its sole and 

382 exclusive delegates. 

383 Section 3. Replacement or Recall of Delegates.-A delegate 

384 appointed hereunder may be replaced or recalled by the 

385 Legislature of his or her respective State at any time for good 

386 cause, such as criminal misconduct or the violation of this 

387 Compact. If replaced or recalled, any delegate previously 

388 appointed hereunder must immediately vacate the Convention and 

389 return to his or her respective State's capitol. 

390 Section 4. Oath.-The power and authority of a delegate 
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391 under this Article may only be exercised after the Convention is 

392 first called by Congress in accordance with this Compact and 

393 such appointment is duly accepted by such appointee publicly 

394 taking the following oath or affirmation: "I do solemnly swear 

395 (or affirm) that I accept this appointment and will act strictly 

396 in accordance with the terms and conditions of the Compact for a 

397 Balanced Budget, the Constitution of the State I represent, and 

398 the Constitution of the United States. I understand that 

399 violating this oath (or affirmation) forfeits my appointment and 

400 may subject me to other penalties as provided by law." 

401 Section 5. Term.-The term of a delegate then serving as 

402 the President of the Senate or the Speaker of the House of 

403 Representatives, or their designees, commences upon acceptance 

404 of appointment and terminates upon the permanent adjournment of 

405 the Convention, unless shortened by recall, replacement, or 

406 forfeiture under this Article. Upon expiration of such term, any 

407 person formerly serving as a delegate must immediately withdraw 

408 from and cease participation at the Convention, if any is 

4 0 9 proceeding. 

410 Section 6. Delegate Authority.-The power and authority of 

411 any delegate appointed hereunder is strictly limited: 

412 (a) To introducing, debating, voting upon, proposing, and 

413 enforcing the Convention Rules specified in this Compact, as 

414 needed to ensure those rules govern the Convention; and 

415 (b) To introducing, debating, voting upon, and rejecting 

416 or proposing for ratification the Balanced Budget Amendment. 
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417 

418 All actions taken by any delegate in violation of this section 

419 are void ab initio. 

420 Section 7. Delegate Authority.-No delegate of any Member 

421 State may introduce, debate, vote upon, reject, or propose for 

422 ratification any constitutional amendment at the Convention 

423 unless: 

2015 

424 (a) The Convention Rules specified in this Compact govern 

425 the Convention and its actions; and 

426 (b) The constitutional amendment is the Balanced Budget 

427 Amendment. 

428 Section 8. Delegate Authority.-The power and authority of 

429 any delegate at the Convention does not include any power or 

430 authority associated with any other public office held by the 

431 delegate. Any person appointed to serve as a delegate shall take 

432 a temporary leave of absence, or otherwise shall be deemed 

433 temporarily disabled, from any other public office held by the 

434 delegate while attending the Convention, and may not exercise 

435 any power or authority associated with any other public office 

436 held by the delegate, while attending the Convention. All 

437 actions taken by any delegate in violation of this section are 

438 void ab initio. 

439 Section 9. Order of Business.-Before introducing, 

440 debating, voting upon, rejecting, or proposing for ratification 

441 any constitutional amendment at the Convention, each delegate of 

442 every Member State must first ensure the Convention Rules in 
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443 this Compact govern the Convention and its actions. Every 

444 delegate and each Member State must immediately vacate the 

445 Convention and notify the Compact Administrator by the most 

2015 

446 effective and expeditious means if the Convention Rules in this 

447 Compact are not adopted to govern the Convention and its 

448 actions. 

449 Section 10. Forfeiture of Appointment.-If any Member State 

450 or delegate violates any provision of this Compact, then every 

451 delegate of that Member State immediately forfeits his or her 

452 appointment, and shall immediately cease participation at the 

453 Convention, vacate the Convention, and return to his or her 

454 respective State's capitol. 

455 Section 11. Expenses.-A delegate appointed hereunder is 

456 entitled to reimbursement of reasonable expenses for attending 

457 the Convention from his or her respective Member State. No 

458 delegate may accept any other form of remuneration or 

459 compensation for service under this Compact. 

460 ARTICLE VII 

461 CONVENTION RULES 

4 62 Section 1. Nature of the Convention.-The Convention shall 

463 be organized, construed, and conducted as a body exclusively 

464 representing and constituted by the several States. 

465 Section 2. Agenda of the Convention.-The agenda of the 

466 Convention shall be entirely focused upon and exclusively 

467 limited to introducing, debating, voting upon, and rejecting or 

468 proposing for ratification the Balanced Budget Amendment under 
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469 the Convention Rules specified in this Article and in accordance 

470 with the Compact. It shall not be in order for the Convention to 

471 consider any matter that is outside the scope of this agenda. 

472 Section 3. Delegate Identity and Procedure.-States shall 

473 be represented at the Convention through duly appointed 

474 delegates. The number, identity, and authority of delegates 

475 assigned to each State shall be determined by this Compact in 

476 the case of Member States or, in the case of States that are not 

477 Member States, by their respective state laws. However, to 

478 prevent disruption of proceedings, no more than three delegates 

479 may attend and participate in the Convention on behalf of any 

480 State. A certified chaptered conforming copy of this Compact, 

481 together with government-issued photographic proof of 

482 identification, shall suffice as credentials for delegates of 

483 Member States. Any commission for delegates of States that are 

484 not Member States shall be based on its respective state laws, 

485 but it shall furnish credentials that are at least as reliable 

486 as those required of Member States. 

487 Section 4. Voting.-Each State represented at the 

488 Convention shall have one vote, exercised by the vote of that 

489 State's delegate in the case of States represented by one 

490 delegate, or, in the case of any State that is represented by 

491 more than one delegate, by the majority vote of that State's 

492 respective delegates. 

493 Section 5. Quorum.-A majority of the several States of the 

494 United States, each present through its respective delegate in 
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495 the case of any State that is represented by one delegate, or 

496 through a majority of its respective delegates, in the case of 

497 any State that is represented by more than one delegate, shall 

498 constitute a quorum for the transaction of any business on 

499 behalf of the Convention. 

2015 

500 Section 6. Action by the Convention.-The Convention shall 

501 only act as a committee of the whole, chaired by the delegate 

502 representing the first State to have become a Member State, if 

503 that State is represented by one delegate, or otherwise by the 

504 delegate chosen by the majority vote of that State's respective 

505 delegates. The transaction of any business on behalf of the 

506 Convention, including the designation of a Secretary, the 

507 adoption of parliamentary procedures, and the rejection or 

508 proposal of any constitutional amendment, requires a quorum to 

509 be present and a majority affirmative vote of those States 

510 constituting the quorum. 

511 Section 7. Emergency Suspension and Relocation of the 

512 Convention.-In the event that the Chair of the Convention 

513 declares an emergency due to disorder or an imminent threat to 

514 public health and safety prior to the completion of the business 

515 on the Agenda, and a majority of the States present at the 

516 Convention do not object to such declaration, further Convention 

517 proceedings shall be temporarily suspended and the Commission 

518 shall subsequently relocate or reschedule the Convention to 

519 resume proceedings in an orderly fashion in accordance with the 

520 terms and conditions of this Compact with prior notice given to 
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521 the Compact Notice Recipients. 

522 Section 8. Parliamentary Procedure.-In adopting, applying, 

523 and formulating parliamentary procedure, the Convention shall 

524 exclusively adopt, apply, or appropriately adapt provisions of 

525 the most recent editions of Robert's Rules of Order and the 

526 American Institute of Parliamentarians Standard Code of 

527 Parliamentary Procedure. In adopting, applying, or adapting 

528 parliamentary procedure, the Convention shall exclusively 

529 consider analogous precedent arising within the jurisdiction of 

530 the United States. Parliamentary procedures adopted, applied, or 

531 adapted pursuant to this section shall not obstruct, override, 

532 or otherwise conflict with this Compact. 

533 Section 9. Transmittal.-Upon approval of the Balanced 

534 Budget Amendment by the Convention to propose for ratification, 

535 the Chair of the Convention shall immediately transmit certified 

536 copies of such approved proposed amendment to the Compact 

537 Administrator and all Compact Notice Recipients, notifying them 

538 respectively of such approval and requesting Congress to refer 

539 the same for ratification by the States under Article V of the 

540 Constitution of the United States. However, in no event shall 

541 any proposed amendment other than the Balanced Budget Amendment 

542 be transmitted as aforesaid. 

543 Section 10. Transparency.-Records of the Convention, 

544 including the identities of all attendees and detailed minutes 

545 of all proceedings, shall be kept by the Chair of the Convention 

546 or Secretary designated by the Convention. All proceedings and 
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records of the Convention shall be open to the public upon 

request subject to reasonable regulations adopted by the 

Convention that are closely tailored to preventing disruption of 

proceedings under this Article. 

Section 11. Adjournment of the Convention.-The Convention 

shall permanently adjourn upon the earlier of twenty-four (24) 

hours after commencing proceedings under this Article or the 

completion of the business on its Agenda. 

ARTICLE VIII 

PROHIBITION ON ULTRA VIRES CONVENTION 

Section 1. Member States shall not participate in the 

Convention unless: 

(a) Congress first calls the Convention in accordance with 

this Compact; and 

(b) The Convention Rules of this Compact are adopted by 

the Convention as its first order of business. 

Section 2. Any proposal or action of the Convention is 

564 void ab initio and issued by a body that is conducting itself in 

565 an unlawful and ultra vires fashion if that proposal or action: 

566 (a) Violates or was approved in violation of the 

567 Convention Rules or the delegate instructions and limitations on 

568 delegate authority specified in this Compact; 

569 (b) Purports to propose or effectuate a mode of 

570 ratification that is not specified in Article V of the 

571 Constitution of the United States; or 

572 (c) Purports to propose or effectuate the formation of a 
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573 new government. 

574 
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575 All Member States are prohibited from advancing or assisting in 

576 the advancement of any such proposal or action. 

577 Section 3. Member States shall not ratify or otherwise 

578 approve any proposed amendment, alteration, or revision to the 

579 Constitution of the United States, which originates from the 

580 Convention, other than the Balanced Budget Amendment. 

581 ARTICLE IX 

582 RESOLUTION PROSPECTIVELY RATIFYING THE BALANCED BUDGET AMENDMENT 

583 Section 1. Each Member State, by and through its 

584 respective Legislature, hereby adopts and ratifies the Balanced 

585 Budget Amendment. 

586 Section 2. This Article does not take effect until 

587 Congress effectively refers the Balanced Budget Amendment to the 

588 States for ratification by three-fourths of the Legislatures of 

589 the several States under Article V of the Constitution of the 

590 United States. 

591 ARTICLE X 

592 CONSTRUCTION, ENFORCEMENT, VENUE, AND SEVERABILITY 

593 Section 1. Construction of Compact.-To the extent that the 

594 effectiveness of this Compact or any of its Articles or 

595 provisions requires the alteration of local legislative rules, 

596 drafting policies, or procedures to be effective, the enactment 

597 of legislation enacting, adopting, and agreeing to be bound by 

598 this Compact shall be deemed to waive, repeal, supersede, or 
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599 otherwise amend and conform all such rules, policies, or 

600 procedures to allow for the effectiveness of this Compact to the 

601 fullest extent permitted by the constitution of any affected 

602 Member State. 

603 Section 2. Date and Location of the Convention.-Unless 

604 otherwise specified by Congress in its call, the Convention 

605 shall be held in Dallas, Texas, and commence proceedings at 9 

606 a.m. Central Standard Time on the sixth Wednesday after the 

607 latter of the effective date of Article V of this Compact or the 

608 enactment date of the Congressional resolution calling the 

60 9 Convention. 

610 Section 3. Defense of the Compact.-In addition to all 

611 other powers and duties conferred by state law which are 

612 consistent with the terms and conditions of this Compact, the 

613 chief law enforcement officer of each Member State is empowered 

614 to defend the Compact from any legal challenge, as well as to 

615 seek civil mandatory and prohibitory injunctive relief to 

616 enforce this Compact, and shall take such action whenever the 

617 Compact is challenged or violated. 

618 Section 4 Venue.-The exclusive venue for all actions in 

619 any way arising under this Compact shall be in the United States 

620 District Court for the Northern District of Texas or the courts 

621 of the State of Texas within the jurisdictional boundaries of 

622 the foregoing district court. Each Member State shall submit to 

623 the jurisdiction of said courts with respect to such actions. 

624 However, upon written request by the chief law enforcement 
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625 officer of any Member State, the Commission may elect to waive 

626 this provision for the purpose of ensuring an action proceeds in 

627 the venue that allows for the most convenient and effective 
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641 

enforcement or defense of this Compact. Any such waiver shall be 

limited to the particular action to which it is applied and not 

construed or relied upon as a general waiver of this provision. 

The waiver decisions of the Commission under this provision 

shall be final and binding on each Member State. 

Section 5. Effective Date.-The effective date of this 

Compact and any of its Articles is the latter of: 

(a) The date of any event rendering the same effective 

according to its respective terms and conditions; or 

(b) The earliest date otherwise permitted by law. 

Section 6. Severability and Invalidity.-Article VIII of 

this Compact is hereby deemed nonseverable prior to termination 

of the Compact. However, if any other phrase, clause, sentence, 

or provision of this Compact, or the applicability of any other 

642 phrase, clause, sentence, or provision of this Compact to any 

643 government, agency, person, or circumstance, is declared in a 

644 final judgment to be contrary to the Constitution of the United 

645 States, contrary to the state constitution of any Member State, 

646 or is otherwise held invalid by a court of competent 

647 jurisdiction, such phrase, clause, sentence, or provision shall 

648 be severed and held for naught, and the validity of the 

649 remainder of this Compact and the applicability of the remainder 

650 of this Compact to any government, agency, person, or 
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651 circumstance shall not be affected. Furthermore, if this Compact 

652 is declared in a final judgment by a court of competent 

653 jurisdiction to be entirely contrary to the state constitution 

654 of any Member State or otherwise entirely invalid as to any 

655 Member State, such Member State shall be deemed to have 

656 withdrawn from the Compact, and the Compact shall remain in full 

657 force and effect as to any remaining Member State. Finally, if 

658 this Compact is declared in a final judgment by a court of 

659 competent jurisdiction to be wholly or substantially in 

660 violation of Article I, Section 10, of the Constitution of the 

661 United States, then it shall be construed and enforced solely as 

662 reciprocal legislation enacted by the affected Member State(s). 

663 Section 7. Termination.-This Compact shall terminate and 

664 be held for naught when the Compact is fully performed and the 

665 Constitution of the United States is amended by the Balanced 

666 Budget Amendment. However, notwithstanding anything to the 

667 contrary set forth in this Compact, in the event such amendment 

668 does not occur within 7 years after the first State passes 

669 legislation enacting, adopting, and agreeing to be bound to this 

670 Compact, the Compact shall terminate as follows: 

671 (a) The Commission shall dissolve and wind up its 

672 operations within 90 days thereafter, with the Compact 

673 Administrator giving notice of such dissolution and the 

674 operative effect of this section to the Compact Notice 

675 Recipients; and 

676 (b) Upon the completed dissolution of the Commission, this 
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677 Compact shall be deemed terminated, repealed, void ab initio, 

678 and held for naught. 

2015 

679 Section 2. This act shall take effect upon becoming a law. 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: PCS for HB 943 Family Law 
SPONSOR{S): Civil Justice Subcommittee 
TIED BILLS: None IDEN./SIM. BILLS: SB 1248 

REFERENCE ACTION ANALYST 

Orig. Comm.: Civil Justice Subcommittee Robinson 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 

BUDGET/POLICY CHIEF 

Alimony provides financial support to a financially dependent former spouse. The primary elements to 
determine entitlement to alimony are need and the ability to pay, but statutes and case law impose many more 
criteria. There are currently five different types of alimony: temporary alimony, bridge-the-gap alimony, 
rehabilitative alimony, durational alimony, and permanent alimony. An award of alimony may be modified or 
terminated early in certain circumstances. 

The bill makes a number of substantial changes to current law on alimony. The bill: 

• Eliminates the categorization of alimony as bridge-the-gap, rehabilitative, durational or permanent. 
• Eliminates the categorization of marriages as short, moderate, or long term based on their length. 
• Provides guidelines to determine an award of temporary alimony. 
• Provides a formula and presumptive guidelines to determine an award of full alimony, one effect of 

which is to eliminate future awards of permanent alimony. 
• Redefines the term "income" for purposes of calculating alimony. 
• Limits combined awards of alimony and child support to 55 percent of the payor's net income. 
• Revises procedures to initiate participation in the alimony depository. 
• Repeals cohabitation requirement for a finding of a supportive relationship in a modification action. 
• Specifies when evidence of the financial resources of a successor spouse is admissible in a 

modification action. 
• Requires written findings justifying factors used to determine an alimony award or modification. 
• Creates a presumption that the parties may have a lower standard of living after divorce. 
• Provides that alimony may be modified or terminated upon certain changes in actual income or the 

obligee reaching retirement age. 
• Requires courts to advance certain domestic relations actions on the court calendar upon party motion. 

This bill does not appear to have a fiscal impact on local governments, but may have an indeterminate fiscal 
impact on state government. 

The bill has an effective date of October 1, 2015. 

HB 943, as filed, was referred to the Civil Justice Subcommittee and the Judiciary Committee. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
STORAGE NAME: pcs0943.CJS.DOCX 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

ALIMONY 

In general, alimony provides support to a financially dependent former spouse. 1 Alimony may be 
awarded to either party in a dissolution of marriage case,2 and may be awarded in certain other cases. 
The judgment awarding alimony may be based upon the court's findings of fact, or by an underlying 
agreement of the parties that is approved by the court. 3 Alimony is determined by considering both the 
need of the recipient and the ability to pay of the other party. 4 Alimony is not appropriate when the 
requesting spouse has no need for support or when the other spouse does not have the ability to pay.5 

While there is some statutory guidance regarding alimony, much of the law on alimony is common law 
(that is, established through case precedent). The leading case on alimony is Canakaris v. Canakaris,6 

a 1980 case that set forth many general concepts of alimony but also confirmed that ultimately the 
setting of alimony is a matter within the broad discretion of a trial court. Writing in favor of broad 
discretion, the Supreme Court said: 

Dissolution proceedings present a trial judge with the difficult problem of apportioning 
assets acquired by the parties and providing necessary support. The judge possesses 
broad discretionary authority to do equity between the parties and has available various 
remedies to accomplish this purpose, including lump sum alimony, permanent periodic 
alimony, rehabilitative alimony, child support, a vested special equity in property, and an 
award of exclusive possession of property. As considered by the trial court, these 
remedies are interrelated; to the extent of their eventual use, the remedies are part of 
one overall scheme.7 

However, the court noted the problem with such broad discretion: 

The discretionary power that is exercised by a trial judge is not, however, without 
limitation, and both appellate and trial judges should recognize the concern which arises 
from substantial disparities in domestic judgments resulting from basically similar factual 
circumstances. The appellate courts have not been helpful in this regard. Our decisions 
and those of the district courts are difficult, if not impossible, to reconcile. The trial court's 
discretionary power is subject only to the test of reasonableness, but that test requires a 
determination of whether there is logic and justification for the result. The trial courts' 
discretionary power was never intended to be exercised in accordance with whim or 
caprice of the judge nor in an inconsistent manner. Judges dealing with cases 
essentially alike should reach the same result. Different results reached from 
substantially the same facts comport with neither logic nor reasonableness.8 

In the 35 years since Canakaris, little has changed in alimony law. While some statutory 
guidance has been added and case law has somewhat narrowed judicial discretion, a trial court 

1 
Victoria Ho & Jennifer Johnson, Overview of Florida Alimony Law, 78 Fla.B.J. 71, 71 (Oct. 2004). 

2 Section 61.08(2}, F.S. 
3 Section 61.14(1}(a), F.S. 
4 

Sees. 61.08(2), F.S.; Payne v. Payne, 88 So. 3d 1016 (Fla. 2d DCA 2012). 
5 Section 61.08(2), F.S. 
6 Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980}. 
7 /d. at 1202. 
8 /d. at 1203. 
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still has broad discretion in setting the amount and term of alimony. Expressing his frustration 
with the concept of broad discretion, one appellate judge wrote in 2002: 

I write, however, to express my view that broad discretion in the award of alimony is no 
longer justifiable and should be discarded in favor of guidelines, if not an outright rule.9 

TYPES OF ALIMONY 

Florida law recognizes five forms of alimony: temporary, bridge-the-gap, rehabilitative, durational, and 
permanent periodic alimony. 

Temporary Alimony 

Alimony pendente lite is temporary alimony awarded after a marital party files for dissolution of 
marriage. The right to temporary alimony ends when the divorce becomes final, which is after the 
appeal process has run. 1° Florida law provides that a party may request alimony pendente lite through 
petition or motion, and if well-founded, the court must order a reasonable amount. 11 

Bridge-the-Gap Alimony 

Bridge-the-gap alimony may be awarded to assist a party by providing support to allow the party to 
make a transition from being married to being single. Bridge-the-gap alimony is designed to assist a 
party with legitimate identifiable short-term needs, and the length of an award may not exceed 2 years. 
An award of bridge-the-gap alimony terminates upon the death of either party or upon the remarriage of 
the party receiving alimony. An award of bridge-the-gap alimony is not modifiable in amount or 
duration.12 

Rehabilitative Alimony 

Rehabilitative alimony may be awarded to assist a party in establishing the capacity for self-support 
through the redevelopment of previous skills or credentials; or the acquisition of education, training, or 
work experience necessary to develop appropriate employment skills or credentials. 13 In order to award 
rehabilitative alimony, there must be a specific and defined rehabilitative plan which must be included 
as a part of any order awarding rehabilitative alimony.14 An award of rehabilitative alimony may be 
modified or terminated in accordance with s. 61.14, F.S., based upon a substantial change in 
circumstances, upon noncompliance with the rehabilitative plan, or upon completion of the rehabilitative 
plan. 15 

Durational Alimony 

Durational alimony may be awarded when permanent periodic alimony is inappropriate. The purpose of 
durational alimony is to provide a party with economic assistance for a set period of time following a 
marriage of short or moderate duration. An award of durational alimony terminates upon the death of 
either party or upon the remarriage of the party receiving alimony. The amount of an award of 
durational alimony may be modified or terminated based upon a substantial change in circumstances in 
accordance with s. 61.14, F.S. However, the length of an award of durational alimony may not be 
modified except under exceptional circumstances and may not exceed the length of the marriage. 16 

9 Bacon v. Bacon, 819 So.2d 950, 954 (Fla. 4th DCA 2002)(Farmer, J., concurring). 
10 24A AM. JR. 2D Divorce and Separation §615. 
11 Section 61.071, F.S. 
12 Section 61.08(5), F.S. 
13 

Section 61.08(6)(a), F.S. 
14 Section 61.08(6)(b), F.S. 
15 Section 61.08(6)(c), F.S. 
16 Section 61.08(7), F .S. 
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Permanent Alimony 

Permanent alimony may be awarded to provide for the needs and necessities of life as they were 
established during the marriage of the parties for a party who lacks the financial ability to meet his or 
her needs and necessities of life following dissolution of marriage. Permanent alimony may be awarded 
following a marriage of long duration, following a marriage of moderate duration if such an award is 
appropriate upon consideration of the factors set forth in subsection (2), or following a marriage of short 
duration if there are exceptional circumstances. An award of permanent alimony terminates upon the 
death of either party or upon the remarriage of the party receiving alimony. An award may be modified 
or terminated based upon a substantial change in circumstances or upon the existence of a supportive 
relationship in accordance with s. 61.14, F. S. 17 

For purposes of determining the appropriateness of a particular award of alimony, there is a rebuttable 
presumption that: 

• A short-term marriage is a marriage having a duration of less than seven years; 
• A moderate-term marriage is a marriage having a duration of greater than seven years but less 

than seventeen years; and 
• A long-term marriage is a marriage having a duration of seventeen years or greater. 18 

Effect of the Bill- Types of Alimony 

The bill eliminates: 

• Permanent alimony. 
• The categorization of alimony as bridge-the-gap, rehabilitative, durational, or permanent in form. 
• The categorization of marriage as short-term, moderate-term, or long-term based on the length 

of the marriage. 

The bill creates one category of alimony, similar to what is currently called "durational alimony", that 
may be awarded in amount and duration based on presumptive guidelines as more fully explained in 
the "Determination of Alimony Award" section of this analysis. The concept of using such alimony for 
bridging the gap or rehabilitative purposes is retained in the presumptive guidelines that judges may 
use to determine the alimony award. 

The bill does not change the categorization or form of temporary alimony. 

DETERMINATION OF ALIMONY AWARD 

Current Guidelines 

Unlike child support obligations which are established by a fairly strict formula based on income, the 
type, amount and duration of alimony awards are largely within the discretion of the court. If alimony is 
to be judicially determined in "just proportions where appropriate," then this judicial discretion can 
understandably lead to widely disparate results. 19 

Currently, before a court can make an award of alimony, equitable distribution of the former spouse's 
assets must occur.20 Thereafter, the court must make a specific factual determination regarding 

17 Section 61.08(8), F .S. 
18 Section 61.08(4), F.S. 
19 

Victoria M. Ho and Jennifer J. Cohen, An update on Florida Alimony Case Law: Are Alimony Guidelines a Part of Our 
Future? Part I, The Florida Bar Journal, (October 2003). 
2° Canakaris v. Canakaris, 382 So.2d 1197, 1202 (Fla. 1980) 
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whether there remains a need and ability to pay. Alimony is not appropriate when the requesting 
spouse has no need for support or when the other spouse does not have the ability to pay. If the court 
finds that a party has a need for alimony or maintenance and that the other party has the ability to pay 
alimony or maintenance, then in determining the proper type and amount of alimony or maintenance 
the court must consider all relevant factors, including:21 

• The standard of living established during the marriage. 
• The duration of the marriage. 
• The age and the physical and emotional condition of each party. 
• The financial resources of each party, including the non-marital and the marital assets and 

liabilities distributed to each. 
• The earning capacities, educational levels, vocational skills, and employability of the parties 

and, when applicable, the time necessary for either party to acquire sufficient education or 
training to enable such party to acquire sufficient education or training to enable such party to 
find appropriate employment. 

• The contribution of each party to the marriage, including, but not limited to, services rendered in 
homemaking, child care, education, and career building of the other party. 

• The responsibilities each party will have with regard to any minor children they have in common. 
• The tax treatment and consequences of any alimony award, including the designation of 

alimony as nontaxable and nondeductible. 
• All sources of income available to either party, including income available through investments. 
• Any other factor necessary to do equity and justice between the parties. 

The court may also consider the adultery of either spouse and the circumstances surrounding that 
adultery in determining an award of alimony. 22 However, adultery is not a bar to entitlement to alimon/3 

and marital misconduct mar, not be used as a basis for alimony unless the misconduct causes a 
depletion of marital assets. 4 

Among the factors enumerated in current law, the income of the parties is one of the most important to 
courts in establishing the need of one party and the ability of the other to pay, but is perhaps the most 
difficult to accurately measure. Unlike the definition of income for purposes of the child support 
guidelines, income as applicable to alimony actions is defined very broadly as " any form of payment to 
an individual, regardless of source, including, but not limited to: wages, salary, commissions and 
bonuses, compensation as an independent contractor, worker's compensation, disability benefits, 
annuity and retirement benefits, pensions, dividends, interest, royalties, trusts, and any other payments, 
made by any person, private entity, federal or state government, or any unit of local government."25 

Case law has expanded the definition of income to include in-kind payments26 and regular gifts.27 In 
general, a source of income must be "available" in order to be considered in an alimony claim.28 A 
spouse cannot voluntarily make the income unavailable in order to reduce his or her annual income.29 

Income may also be imputed to a voluntarily unemployed or underemployed spouse, whether the 

21 Section 61.08(2), F.S. 
22 Section 61.08(1 ), F .S. 
23 See Co/tea v. Co/tea, 856 So.2d 1047 (Fla. 4th DCA). 
24 See Noah v. Noah, 491 So.2d 1124 (Fla. 1986) (holding that the trial court erred in distributing virtually all assets to the 
wife on the basis of her husband's adultery where there was no evidence that the adultery depleted the family resources 
or that the emotional devastation visited on the wife translated into her having a greater financial need). 
25 Section 61.046(7), F.S. 
26 Fitzgerald v. Fitzgerald, 912 So.2d 363 (Fia.2d DCA 2005). 
27 Weiser v. Weiser, 782 So.2d 986 (Fla. 4th DCA 2000). 
28 Zo/d v. Zold, 880 So.2d 779 (Fla. 5th DCA 20C04). 
29 Geoghegan v. Geoghegan, 969 So.2d 482 (Fla. 5th DCA 2007)(court should have considered including income earned 
by husband that was annually contributed by him to his 401 K plan where contributions were voluntary) 
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spouse is the payor or payee.30 In either case, evidence about specific job opportunities must be 
presented.31 

The court must include findings of fact relative to the factors enumerated supporting an award or denial 
of alimony.32 It is reversible error if a judgment fails to include findings as to all enumerated factors. 33 

After determining the amount of alimony, the court may order periodic payments, payments in lump 
sum, or a combination of the two. Periodic payment of alimony means a payment of a certain amount of 
alimony at regular intervals (for example payment of the alimony on a monthly, semi-monthly, bi­
weekly, or weekly basis). For lump sum alimony to be awarded, there must be a showing of need and 
ability to pay as well as unusual circumstances which require non-modifiable support and justification 
that does not substantially endanger the payor's economic status. 34 

An alimony award may be protected by the court by requiring the payor to purchase life insurance or 
post a bond, or to otherwise secure the alimony award with other assets that may be suitable for that 
purpose.35 

Effect of the Bill - Presumptive Guidelines 

The bill creates one category of alimony, similar to what is currently called "durational alimony," that 
may be awarded in amount and duration based on presumptive guidelines. The guidelines may not be 
used to calculate temporary alimony. 

Initial Determination of Presumptive Alimony Range 

The court must make initial written findings regarding the amount of each party's monthly gross income, 
which includes actual or potential income and such income from nonmarital or marital property 
distributed to each party, as well as the years of marriage as determined from the date of marriage 
through the date of the filing of the action for dissolution of marriage. 

Gross income is defined virtually identical to gross income for purposes of determining child support 
under s. 61.30{2){a), F.S. with the inclusion of several additional sources of income currently 
recognized in case law, such as continuing monetary gifts36 and severance pay.37 "Gross income" does 
not include child support, public assistance benefits, certain social security benefits, or earnings or 
gains on retirement accounts if unable to take a distribution from such account. 

If a party is voluntarily unemployed or underemployed, alimony is calculated based upon that party's 
potential income unless the court makes specific written findings regarding circumstances that make it 
inequitable to impute income. Potential income means income which could be earned by a party using 
his or her best efforts from: 

• Employment -The income a party could reasonable expect to earn by working at a locally 
available full time job commensurate with education, training, or experience; or 

• Investments of assets or use of property- The income a party could reasonably expect to earn 
from the investment of his or her assets or the use of his or her property in a financially prudent 
manner. 

3° Kovar v. Kovar, 648 So.2d 177 (Fla. 4th DCA 1994 ); Rojas v. Rojas, 656 So.2d 563 (Fla. 3d DCA 1995). 
31 Brooks v. Brooks, 602 So.2d 630 (Fla. 2d DCA 1992). 
32 Section 61.08, F.S. 
33 Pavese v. Pavese, 932 So.2d 1269 (Fia 2d DCA 2006); Baig v. Baig, 917 So.2d 379 (Fla. 2d DCA 2005). 
34 Rosario v. Rosario, 945 So. 2d 629, 632 (Fla. 4th DCA 2006). 
35 Section 61.08(3), F.S. 
36 Ordini v. Ordini, 701 So. 2d 663 (Fla. 4th DCA 1997) and Cooper v. Kahn, 696 So. 2d 1186 (Fla. 3d DCA 1997). 
37 Stebbins. v. Stebbins, 754 So.2d 903 (Fla. 1st DCA 2000). 
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A party is underemployed if he or she is not working full time in a position which is appropriate, based 
upon his or her education and experience, and available in the geographical area of his or her 
residence. A party will not be considered underemployed if he or she is enrolled in an educational 
program that can be reasonably expected to result in a degree or certification if it will lead to higher 
income and is a good faith educational choice. 

After making such initial findings, the court must calculate and make written findings regarding the 
presumptive alimony amount and duration range pursuant to the following formula: 

Presumptive Alimony Formula 

Low End High End 

(0.0125 x YOMA) x Gl (0.020 x YOMA) x Gl 
Amount If a negative number results, the If a negative number results, the 

presumptive amount is $0. presumptive amount is $0. 

Duration 0.25 xYOMD 0.75 x YOMD 

• YOMA =Years of marriage (measured from date of marriage through the date of filing the action 
for dissolution) for purposes of determining the presumptive amount of alimony. For marriages of 
20 years or more, 20 years is used in calculating the low end and high end. If the court 
establishes the duration of the alimony at 50% percent or less than the actual years of marriage, 
then the court must use the actual years of marriage, up to a maximum of 25 years, to calculate 
the high end. 

• YOMD =Years of marriage (measured from date of marriage through the date offiling the action 
for dissolution) for purposes of determining the presumptive duration of alimony. 

• Gl = Monthly gross income of the potential payor minus the monthly gross income of the party 
seeking alimony. If a party is voluntarily unemployed or underemployed, Gl is calculated using 
the part_y's potential income. 

Determining Alimony Award Within Presumptive Range 

A court must award alimony within the presumptive range based on the length of the marriage and a list 
of enumerated factors. 

There is a rebuttable presumption for marriages 2 years or less that no alimony may be awarded 
regardless of the range determined pursuant to the presumptive guidelines. The court may award 
alimony for such marriages in accordance with the standards for awarding alimony for marriages in 
excess of 2 years if the court makes written findings that: 

• There is clear and convincing need for alimony; 
• There is ability to pay alimony; and 
• The failure to award alimony would be inequitable. 

For all other marriages, and a marriage of 2 years or less meeting the above criteria, if there is no 
agreement between the parties, alimony is presumptively awarded within the calculated presumptive 
range. In determining the amount and duration of the alimony award within the range, the court retains 
broad discretion, but must consider all of the following factors: 
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• The financial resources (including actual and potential income) and ability of each spouse to 
meet his or her reasonable needs independently; 

• The standard of living of the parties during the marriage with consideration that neither party 
may be able to maintain that standard of living as there will be two households after the divorce; 

• Whether there was an equitable distribution of rnarital property; 
• Both parties' income, employment, and employability, obtainable through reasonable diligence 

and additional training or education, and the details of such additional training or education 
plans; 

• Reduction in employment due to the needs of an unemancipated child of the marriage or the 
circumstances of the parties; 

• Whether either party has foregone or postponed economic, educational, or employment 
opportunities during the course of the marriage; 

• Whether either party has caused the unreasonable depletion or dissipation of marital assets; 
• The amount of temporary alimony and the amount of time it was paid to the recipient spouse; 
• The age, health, and physical and mental condition of the parties, including health care needs 

and unreimbursed health care expenses; 
• Significant economic or noneconomic contributions to the marriage or to the economic, 

educational, or occupational advancement of a party; 
• The tax consequence of the alimony award; 
• Any other factor necessary to do equity and justice between the parties. 

After consideration of the presumptive alimony amount and duration range and the listed factors, the 
court may establish an alimony award. The order establishing the award must clearly set forth both the 
amount and duration of the award. The court must also make a written finding that the payor has the 
financial ability to pay the award. 

A court may still order a payor to secure the award of alimony, but only upon a showing of special 
circumstances. The court must make specific evidentiary findings regarding the availability, cost, and 
financial impact on the obligated party for the security. The permissible methods of security include the 
purchase or maintenance of a decreasing term life insurance policy or a bond, or any other assets that 
may be suitable. The obligation of a payor to secure the award of alimony may be modified if the 
underlying alimony award is modified and must be reduced in an amount commensurate with any 
reduction in the alimony award. 

Deviations from the Presumptive Alimony Range 

The court may establish an award of alimony that is outside either or both of the presumptive alimony 
amount and alimony duration ranges only if the court has considered all of the enumerated factors and 
makes specific written findings concerning the factors that justify the finding that the application of the 
presumptive alimony amount and alimony duration ranges is inappropriate or inequitable. 

Determining Award of Temporary Alimony 

Current law does not specify guidelines for the court to consider in awarding temporary alimony. This 
bill requires the court to first determine whether there is a need for temporary alimony and the ability to 
pay alimony, which restates and codifies the current standard for determining awards of other types of 
alimony. If both conditions are met, the court must consider the factors used to determine an award of 
alimony within the presumptive alimony guidelines and make specific written findings of fact regarding 
the factors that justify an award of temporary alimony. However, a court may not use the presumptive 
alimony formula created in the bill to calculate temporary alimony. 
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MODIFICATION AND TERMINATION OF ALIMONY 

Section 61.14, F.S. provides that either party may request modification of an award of alimony, whether 
such award was agreed to by the parties in a marital settlement agreement or ordered by the court, if 
the circumstances or the financial ability of either party changes. The change in circumstances must be 
alleged to have occurred subsequent to last judgment or order awarding alimony.38 The court has 
jurisdiction to modify an award of alimony as equity requires. 39 A modification order may be retroactive 
to the date of the filing of the action, or the filing of the petition for modification. 40 Though s. 61.14, F .S., 
provides for a modification of alimony upon a change in circumstances, whether the award can be 
modified and on what basis depends on the type and the purpose of the alimony award. 

Basis for Modification or Termination of Alimony 
Type of 

Basis for Modification or Termination Automatic Termination 
Alimony 

Temporary Upon good cause shown 
Entry of final judgment of 
dissolution of marriage. 

After 2 Years 
Bridge-the-gap Not modifiable in amount or duration Remarriage of Recipient 

Death of Payor or Recipient 
Substantial change in circumstances 

Rehabilitative Non-compliance with the rehabilitative plan Death of Payor or Recipient 
Completion of the rehabilitative plan 

Durational 
Substantial change in circumstances (Amount) Remarriage of Recipient 

Exceptional Circumstances (Length) Death of Payor or Recipient 

Permanent Substantial change in circumstances 
Remarriage of Recipient 

Death of Payor or Recipient 

Substantial Change in Circumstances 

Where a substantial change in circumstances forms the basis to modify an award of alimony, the 
moving party must show a substantial change in circumstances, that the change was not contemplated 
at the time of the final judgment of dissolution, and that the change is sufficient, material, involuntary 
and permanent in nature. "41 

Supportive Relationship 

One form of change of circumstances warranting modification of an alimony award is the existence of a 
supportive relationship. A court may reduce or terminate an award of alimony based on its specific 
written findings that, since the granting of a divorce and the award of alimony, the spouse receiving 
alimony, or the obligee, has entered into a supportive relationship with a person with whom he or she 
resides. Section 61.14(1 ), F.S., enumerates factors a court must consider when determining whether a 
supportive relationship exists between the obligee and the individual with whom such former spouse 

38 Johnson v. Johnson, 537 So.2d 637 (Fla. 2d DCA 1998). 
39 Section 61.14(1)(a), F.S. 
40 /d. 
41 

Townsend v. Townsend, 585 So.2d 468 (Fla. 2d DCA 1991 ); Courts have found a substantial change in circumstance 
where: an obligor's health deteriorated due to two heart attacks, he was unable to continue gainful employment, and 
received social security disability income as his full income (Scott v. Scott, 109 So.3d 804 (Fla. 5th DCA 2012}). An 
obligor demonstrated a showing of a substantial change in circumstance through a detrimental impact on his business in 
manufacturing cathode ray television tubes due to advancing technology that made his product obsolete. The court also 
noted that the obligor was forced to remove money from family trust accounts to meet his alimony obligation. ( Shawfrank 
v. Shawfrank, 97 So. 3d 934, 937 (Fla. 1st DCA 2012)). The court found a substantial change in circumstance where 
financial affidavits showed that obligee's income jumped from $1,710 to $4,867 a month, making her income higher than 
the obligor's income of $3,418 a month. (Koski v. Koski, 98 So. 3d 93, 94 (Fla. 4th DCA 2012)). 
STORAGE NAME: pcs0943.CJS.DOCX PAGE: 9 
DATE: 3/13/2015 



resides (i.e. the extent to which the obligee and the person hold themselves out as a married couple). 
The spouse paying spousal support, or the obligor, has the burden to prove that a supportive 
relationship exists. 

The bill authorizes a court to terminate or modify an award of alimony based upon a supportive 
relationship that currently exists or has existed within the year before the filing of the petition for 
modification. Additional factors that a court may consider to determine the relationship of the obligee to 
another person include: 

• Whether the obligor's failure to comply with court ordered financial obligations to the obligee 
was a significant factor in the establishment of the relationship; 

• The need and extent to which an obligee provides or receives caretaking assistance from a 
person related by consanguinity with whom the obligee resides. 

The bill also eliminates the requirement that the obligee cohabitate with the person with whom they are 
in a supportive relationship, although cohabitation is a factor the court may still consider. The obligor 
does not have to prove cohabitation. If a reduction or termination of alimony is granted based on a 
supportive relationship the reduction or termination is retroactive to the date of filing of the petition for 
reduction or termination. 

Retirement of the Obligor 

Current law provides that retirement of the obligor can be considered as part of the total circumstances 
in order to determine if a sufficient change in circumstances exists to warrant a modification of 
alimony.42 In Pimm v. Pimm, 43 the Florida Supreme Court set out the following criteria for modification 
in cases of retirement and voluntary retirement before age 65 (the full retirement age for social security 
benefits at the time): 

• Consideration of payor's age, health, and motivation for retirement as well as the type of work 
the payor performs and the age at which others engage in that line of work normally retire. 

• Whether the retirement placed the receiving spouse in peril of poverty. 
• The assets of the parties. 

There are no statutory standards relating to modification or termination of alimony based on retirement, 
and it is strictly up to the trial court's discretion within the guidance provided by the Supreme Court. 

The bill codifies the Pimm case and provides for modification or termination of an alimony award based 
on actual retirement. A substantial change in circumstances is deemed to exist if the obligor has 
reached the full retirement age for social security benefits and has retired or the obligor has reached 
the customary retirement age for his or her occupation and retired. The obligor may file an action within 
1 year of his or her anticipated retirement and the court must determine the customary retirement date 
for the obligor's profession. However, such determination is not adjudicative of the petition for 
modification. 

If an obligor voluntarily retires before meeting either condition, the court must determine if the 
retirement is reasonable based on the factors set out in Pimm. If the voluntary retirement is reasonable 
it constitutes a substantial change in circumstances. There is a rebuttal presumption that an obligor's 
existing alimony obligation shall be modified or terminated upon a finding of substantial change in 
circumstances. The bill provides factors that may overcome the presumption when applied to the 
current circumstances of the obligor and obligee, including: 

42 Pimm v. Pimm, 601 So.2d 534 (Fla. 1992). 
43 /d. 
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• Age, health, assets and liabilities, earned and imputed income, and ability to maintain full or part 
time employment. 

• Any other factor deemed relevant by the court. 

The court may temporarily reduce or suspend the obligor's payment of alimony while a petition for 
modification based on retirement is pending. 

Remarriage of the Obligor 

The financial status of a successor spouse is ordinarily irrelevant in a modification proceeding, as it is 
improper for a court to consider the income of the obligor's current spouse in an action to modify the 
obligor's alimony obligation. An exception exists if it is determined that the obligor has deliberately 
limited his or her income for the purpose of reducing the alimony obligation and is living off the income 
of a successor spouse. 44 

The bill provides that the remarriage of an alimony obligor does not constitute a substantial change in 
circumstance or a basis for modification of alimony. Financial information of a successor spouse of the 
party paying or receiving alimony is inadmissible in a modification action unless a party claims his or 
her income has decreased since the marriage. The bill specifies the extent to which the information is 
discoverable and admissible in such actions. 

Imputed Income 

The bill provides that a party is entitled to pursue an immediate modification of alimony under the 
following circumstances which shall constitute a substantial change in circumstances: 

• If the actual income earned by a party exceeds, by at least 10 percent, the amount imputed to 
that party at the time an alimony award was determined. The increase in an obligor's income 
alone does not constitute a basis for modification unless at the time the award was established 
the obligor was considered unemployed or underemployed and the court did not impute income 
to that party at his or her maximum potential income. 

• If the obligor becomes involuntarily underemployed or unemployed for a period of 6 months 
following the entry of the last order of alimony. 

Attorney Fees and Costs 

Attorney's fees are available in proceedings to modify an award of alimony. Section 61.16(1 ), F.S. 
provides, in relevant part: "The court may from time to time, after considering the financial resources of 
both parties, order a party to pay a reasonable amount for attorney's fees, suit money, and the cost to 
the other party of maintaining or defending any proceeding under this chapter, including enforcement 
and modification proceedings and appeals." The purpose of s. 61.16, F.S., is to make certain that both 
parties will have similar ability to secure competent legal counsel. "It is not necessary that one spouse 
be completely unable to pay attorney's fees in order for the trial court to require the other spouse to pay 
these fees."45 The court views the relative disparity of financial circumstances between the spouses 
when awarding fees. Accordingly a party may prevail in a modification action but, if in possession of 
greater financial resources relative to his or her spouse, still be required to pay the fees of his or her 
spouse based upon public policy considerations that each party have similar ability to secure 
competent legal counsel. 

The bill provides an exception to the consideration of the financial resources of the both parties when 
awarding attorney fees and costs in a modification action. A party who unreasonably pursues or 

44 Harmon v. Harmon 523 So.2d 187 (Fla. 2d DCA 1988}, Hayden v. Hayden, 662 So.2d 714 (Fla. 41
h DCA 1995}. 

45 Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980). 
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defends an action for modification of alimony will be required to pay the reasonable attorney fees and 
costs of the prevailing party and is disqualified from payment of his or her own fees or costs under s. 
61.16, F.S. 

INCOME TAX TREATMENT OF ALIMONY PAYMENTS 

Gross income for federal income tax purposes, includes amounts received as alimony or separate 
maintenance payments.46 The payment to or for the benefit of a spouse or former spouse under a 
divorce or separation instrument47 will qualify and be deemed and treated by the Internal Revenue 
Service {IRS) as "alimony" for income tax purposes, and thus will be tax deductible from the payor's 
gross income and taxable income to the payee, if:48 

• The payment is made in cash; 
• The divorce or separation instrument does not designate the payment as a payment that is not 

includable in gross income under the Internal Revenue Code and not allowable as a deduction 
under the Internal Revenue Code; 

• The spouses are not members of the same household at the time the payment is made; and 
• There is no requirement to make any payment (in cash or property) after the death of the payee. 

Florida courts may override the default IRS rule by providing in the judgment of dissolution or support 
that alimony payments are excluded from the gross income of the payee and not deductible by the 
payor.49 However, the usual treatment of alimony has been to make the alimony taxable to the recipient 
and deductible by the payor. 50The spouses may also validly override the default taxability rules of the 
IRS by designating that payments otherwise qualifying as alimony or separate maintenance payments 
under the Internal Revenue Code be nondeductible by the payor and excludable from gross income by 
the payee in a marital settlement agreement or related agreement. 51 

Effect of the Bill 

The bill codifies and restates current law. 

OTHER EFFECTS OF THE BILL 

Nominal Alimony 

Under current law, nominal alimony may be awarded when the court finds the requisite entitlement to 
alimony, but due to insufficient resources available at the time of the final hearing, the court cannot 
award sufficient alimony to meet the needs of the payee. Nominal alimony is not a form of alimony, but 
rather is an award of a de minimis amount to serve as a "placeholder" for one of the five types of 
alimony currently recognized by the state. The award of nominal alimony reserves jurisdiction for the 
court to later modify the amount of alimony upon petition of the payee, should the financial conditions of 
the payor spouse improve. 52 

The bill reserves the right of a court to award nominal alimony in the amount of $1 per year if: 

46 26 U.S.C. § 71 (a). 
47 A divorce or separation instrument means a decree of divorce or separate maintenance or a written instrument incident 
to such a decree, or a written separation agreement, or a decree requiring a spouse to make payments for the support or 
maintenance of the other spouse. 26 U.S.C. § 71 (b)(2). 
48 26 U.S.C. § 71 (b)(1 ). 
49 Rykiel v. Rykiel, 838 So.2d 508, 511-12 (Fla. 2003) 
50 See generally Garcia v. Garcia, 696 So.2d 1279 (Fla. 2d DCA 1997); Rihf v. Rihl, 727 So.2d 272 (Fla. 3d DCA 1999). 
51 26 CFR. § 1.71-1T, Q8 & A8. 
52 Ellis v. Ellis, 699 So.2d 280 (Fla. 5th DCA 1997)(award of $1.00 in permanent alimony to wife to leave open the 
possibility of increasing the alimony should the value of the husband's pension increase, since husband could then pay 
increased alimony from his social security disability income currently being used for his own support). 
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• At the time of trial, a party who traditionally provided the primary source of financial support to 
the family temporarily lacked the ability to pay support but was reasonably anticipated to have 
the ability to pay support in the future; or 

• An alimony recipient is presently able to work but has a medical condition that with a reasonable 
degree of certainty may inhibit or prevent his or her ability to work during the duration of the 
alimony period. 

The duration of the nominal alimony must be established in accordance with the presumptive 
guidelines. Before the expiration of the durational period, nominal alimony may be modified to a full 
alimony award using the presumptive alimony guidelines. 

Advancing Trial 

Judges and lawyers have a professional obligation to conclude litigation as soon as it is reasonably and 
justly possible to do so. 53 The Florida Rules of Judicial Administration provide that the presumptively 
reasonable time period for the completion of domestic relation cases in the trial and appellate courts of 
this state is 90 days (from filing to disposition) for uncontested actions and 180 days (from filing to 
disposition) for contested actions. 54 Nevertheless, the length of a dissolution and support action 
depends on the circumstances of a particular situation, and may exceed these time periods in some 
cases. Judges have the duty to identify priority cases as assigned by statute, rule of procedure, case 
law, or otherwise and implementing such docket control policies as may be necessary. 55 In all civil 
cases assigned a priority status, any party may file a notice of priority status explaining the nature of 
the case, the source of the priority status, any deadlines imposed by law on any aspect of the case, 
and any unusual factors that may bear on meeting the imposed deadlines. 56 

Section 61.192, F.S. is created by the bill to authorize either party in an action brought pursuant to ch. 
61, F.S. to move the court to advance the trial of the action on the docket if more than 2 years have 
passed since the initial petition was served. The statute directs that the court is thereafter required to 
give the case priority on the court's calendar. 

Payment of Alimony Awards 

Section 61.08(1 0), F.S. requires that any order entered after January 1, 1985 that awards alimony, 
must direct the payment of alimony be made through a depository operated by the clerk of court unless 
the parties have no minor child or the parties request that the court not direct payment through the 
depository. If the parties request that the court not enter an order directing payment through the 
depository, the order of support must provide, or will be deemed to provide, that either party may 
subsequently apply to the depository to require that payments be made through the depository. 57 Either 
party may subsequently file with the depository an affidavit alleging default or arrearages in payment 
and stating that the party wishes to initiate participation in the depository program. 58 The party must 
provide copies of the affidavit to the court and the other party or parties. 59 Fifteen days after receipt of 
the affidavit, the depository must notify all parties that future payments must be directed to the 
depository. 60 The depository collects a fee equal to 4 percent of the alimony payment, except that no 
fee may exceed $5.25. 61 

53 Florida Rule of Judicial Administration 2.085. 
54 /d. 
55 /d. 
56 /d. 
57 Section 61.08(10)(d), F.S. 
58 /d. 
59 /d. 
60 /d. 
61 Section 61.181(2)(b), F.S. 
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The bill revises the procedures parties must use to initiate subsequent participation in the depository 
program. Instead of filing an affidavit with the depository alleging a default or arrearage, a party must 
file a verified motion with the court. The moving party must provide the non-moving party with a copy of 
the motion. A court is required to conduct an evidentiary hearing within 15 days after the filing of the 
motion to establish the default and arrearages, if any. The court must issue an order directing the clerk 
of the circuit court to establish or amend a Family Law Case History account, and direct that future 
payments be processed by the depository. 

Child Support 

The bill provides that in no event may a combined award of alimony and child support constitute more 
than 55 percent of the payor's net income, calculated without any consideration of alimony or child 
support obligations, and amends s. 61.30, F.S., the child support guidelines to require a court to adjust 
the award of child support to ensure that the 55 percent cap is not exceeded. 

APPLICABILITY TO PENDING OR FUTURE PETITIONS FOR MODIFICATION OF ALIMONY 

The revisions made by the bill, with the exception of revisions related to the calculation of the duration 
of an alimony award, apply to all petitions for modification of alimony pending on October 1, 2015, and 
to all petitions for modification of alimony filed on or after October 1, 2015. The changes in current law 
do not constitute a substantial change in circumstances for purposes of modifying an alimony award 
and may not serve as the sole basis to seek modification of an alimony award made before October 1, 
2015. 

B. SECTION DIRECTORY: 

Section 1 amends s. 61.071, F.S., relating to alimony pendent lite; suit money. 

Section 2 amends s. 61.08, F.S., relating to alimony. 

Section 3 amends s. 61.14, F.S., relating to enforcement and modification of support, maintenance, or 
alimony agreements or orders. 

Section 4 amends s. 61.30, F.S., relating to child support guidelines; retroactive child support. 

Section 5 creates s. 61.192, F.S., relating to advancing trial. 

Section 6 provides for applicability and construction of the effect of the bill. 

Section 7 provides an effective date of October 1, 2015. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill appears to have an impact on the State Courts System which is indeterminate at this time. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 
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The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill is likely to impact future alimony awards. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 

Provisions of the bill requiring the court to advance actions under ch. 61, F.S. on the calendar and to 
hear a motion regarding payment of alimony through the clerk depository within a specified period 
may violate the court's exclusive rule-making authority. The Florida Supreme Court is responsible for 
adopting rules of practice and procedure in all state courts. The Legislature cannot modify or rewrite 
court-formulated rules of practice and procedure. 62The court has invalidated statutes that the court 
claims violate its exclusive rulemaking authority. 63 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

n/a 

Current law provides for an award of alimony unconnected with an action for dissolution. The court has 
the ability in these actions to enter an alimony award "as it deems just and proper."64 As the bill repeals 
the discretionary guidelines given to judges to determine an award of alimony and replaces it with 
presumptive guidelines based on income and the years of marriage, which is calculated depending 
upon the date of the filing of the action of dissolution, it is unclear whether alimony awards unconnected 
with dissolution are also subject to the presumptive guidelines or if judges retain full discretion to 
determine the award. 

The bill does not specify the basis of modification for an award of alimony under the presumptive 
guidelines. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

62 Art. V, Sec. 2(a), Fla. Canst. 
63 See Allen v. Butterworth, 756 So.2d 52 (Fla. 2000) (holding that time limits for the writ of habeas corpus is a matter of 
practice and procedure, thereby invalidating part of the Death Penalty Reform Act); see also Haven Fed. Sav. & Loan 
Ass'n v. Kirian, 579 So.2d 730 (Fla. 1991) (striking law regarding counterclaims in foreclosure proceedings). 
64 Section 61.09 F.S. 
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A bill to be entitled 

An act relating to family law; amending s. 61.071, 

F.S.; specifying that a court may not use certain 

presumptive alimony guidelines in calculating alimony 

pendente lite; amending s. 61.08, F.S.; providing 

definitions; requiring a court to make specified 

findings before ruling on a request for alimony; 

providing for determination of presumptive alimony 

range and duration range; providing presumptions 

concerning alimony awards depending on the duration of 

marriages; providing for imputation of income in 

certain circumstances; providing for awards of nominal 

alimony in certain circumstances; providing for 

taxability and deductibility of alimony awards; 

specifying that a combined award of alimony and child 

support may not constitute more than a specified 

percentage of a payor's net income; providing for 

termination and payment of awards; amending s. 61.14, 

F.S.; providing that a party may pursue an immediate 

modification of alimony in certain circumstances; 

revising factors to be considered in determining 

whether an existing award of alimony should be reduced 

or terminated because of an alleged supportive 

relationship; providing for burden of proof for claims 

concerning the existence of supportive relationships; 

providing for the effective date of a reduction or 
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termination of an alimony award; providing that the 

remarriage of an alimony obligor is not a substantial 

change in circumstance; providing that the financial 

information of a spouse of a party paying or receiving 

alimony is inadmissible and undiscoverable; providing 

an exception; providing for modification or 

termination of an award based on a party's retirement; 

providing a presumption upon a finding of a 

substantial change in circumstance; specifying factors 

to be considered in determining whether to modify or 

terminate an award based on a substantial change in 

circumstance; providing for a temporary suspension of 

an obligor's payment of alimony while his or her 

petition for modification or termination is pending; 

providing for an effective date of a modification or 

termination of an award; providing for an award of 

attorney fees and costs for unreasonably pursuing or 

defending a modification of an award; amending s. 

61.30, F.S.; providing that whenever a combined 

alimony and child support award constitutes more than 

a specified percentage of a payor's net income, the 

child support award be adjusted to reduce the combined 

total; creating s. 61.192, F.S.; providing for motions 

to advance the trial of certain actions if a specified 

period has passed since the initial service on the 

respondent; providing applicability; providing an 
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53 effective date. 

54 

55 Be It Enacted by the Legislature of the State of Florida: 

56 

2015 

57 Section 1. Section 61.071, Florida Statutes, is amended to 

58 read: 

59 61.071 Alimony pendente lite; suit money.-In every 

60 proceeding for dissolution of the marriage, a party may claim 

61 alimony and suit money in the petition or by motion, and if the 

62 petition is well founded, the court shall allow a reasonable sum 

63 therefor. If a party in any proceeding for dissolution of 

64 marriage claims alimony or suit money in his or her answer or by 

65 motion, and the answer or motion is well founded, the court 

66 shall allow a reasonable sum therefor. After determining there 

67 is a need for alimony and that there is an ability pay alimony, 

68 the court shall consider the alimony factors in s. 

69 61. 0 8 ( 4) (b) 1. -14. and make specific written findings of fact 

70 regarding the relevant factors that justify an award of alimony 

71 under this section. The court may not use the presumptive 

72 alimony guidelines in s. 61.08 to calculate alimony under this 

73 section. 

74 Section 2. Section 61.08, Florida Statutes, is amended to 

7 5 read: 

76 

77 

78 

61.08 Alimony.-

(Substantial rewording of section. See 

s. 61.08, F.S., for present text.) 
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(1) DEFINITIONS.-As used in this section, unless the 

context otherwise requires, the term: 

(a) 1. "Gross income" means recurring income from any 

82 source and includes, but is not limited to: 

83 a. Income from salaries. 

84 b. Wages, including tips declared by the individual for 

85 purposes of reporting to the Internal Revenue Service or tips 

86 imputed to bring the employee's gross earnings to the minimum 

87 wage for the number of hours worked, whichever is greater. 

88 c. Commissions. 

89 d. Payments received as an independent contractor for 

2015 

90 labor or services, which payments must be considered income from 

91 self-employment. 

92 

93 

94 

95 

e. Bonuses. 

f. Dividends. 

g. Severance pay. 

h. Pension payments and retirement benefits actually 

96 received. 

97 

98 

i. Royalties. 

j. Rental income, which is gross receipts minus ordinary 

99 and necessary expenses required to produce the income. 

100 k. Interest. 

101 1. Trust income and distributions which are regularly 

102 received, relied upon, or readily available to the beneficiary. 

103 

104 

m. Annuity payments. 

n. Capital gains. 
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105 o. Any money drawn by a self-employed individual for 

106 personal use that is deducted as a business expense, which 

107 moneys must be considered income from self-employment. 

108 p. Social security benefits, including social security 

109 benefits actually received by a party as a result of the 

110 disability of that party. 

q. Workers' compensation benefits. 

r. Unemployment insurance benefits. 

s. Disability insurance benefits. 

2015 

111 

112 

113 

114 t. Funds payable from any health, accident, disability, or 

115 casualty insurance to the extent that such insurance replaces 

116 wages or provides income in lieu of wages. 

117 u. Continuing monetary gifts. 

118 v. Income from general partnerships, limited partnerships, 

119 closely held corporations, or limited liability companies; 

120 except that if a party is a passive investor, has a minority 

121 interest in the company, and does not have any managerial duties 

122 or input, the income to be recognized may be limited to actual 

123 cash distributions received. 

124 w. Expense reimbursements or in-kind payments or benefits 

125 received by a party in the course of employment, self-

126 employment, or operation of a business which reduces personal 

127 living expenses. 

128 x. Overtime pay. 

129 

130 

y. Income from royalties, trusts, or estates. 

z. Spousal support received from a previous marriage. 
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131 aa. Gains derived from dealings in property, unless the 

132 gain is nonrecurring. 

133 

134 

2. "Gross income" does not include: 

a. Child support payments received. 

135 b. Benefits received from public assistance programs. 

2015 

136 c. Social security benefits received by a parent on behalf 

137 of a minor child as a result of the death or disability of a 

138 parent or stepparent. 

139 d. Earnings or gains on retirement accounts, including 

140 individual retirement accounts; except that such earnings or 

141 gains shall be included as income if a party takes a 

142 distribution from the account. If a party is able to take a 

143 distribution from the account without being subject to a federal 

144 tax penalty for early distribution and the party chooses not to 

145 take such a distribution, the court may consider the 

146 distribution that could have been taken in determining the 

147 party's gross income. 

148 3.a. For income from self-employment, rent, royalties, 

149 proprietorship of a business, or joint ownership of a 

150 partnership or closely held corporation, the term "gross income" 

151 equals gross receipts minus ordinary and necessary expenses, as 

152 defined in sub-subparagraph b., which are required to produce 

153 such income. 

154 b. "Ordinary and necessary expenses," as used in sub-

155 subparagraph a., does not include amounts allowable by the 

156 Internal Revenue Service for the accelerated component of 
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157 depreciation expenses or investment tax credits or any other 

158 business expenses determined by the court to be inappropriate 

159 for determining gross income for purposes of calculating 

160 alimony. 

2015 

161 (b) "Potential income" means income which could be earned 

162 by a party using his or her best efforts and includes potential 

163 income from employment and potential income from the investment 

164 of assets or use of property. Potential income from employment 

165 is the income which a party could reasonably expect to earn by 

166 working at a locally available, full-time job commensurate with 

167 his or her education, training, and experience. Potential income 

168 from the investment of assets or use of property is the income 

169 which a party could reasonably expect to earn from the 

170 investment of his or her assets or the use of his or her 

171 property in a financially prudent manner. 

172 (c)1. "Underemployed" means a party is not working full-

173 time in a position which is appropriate, based upon his or her 

174 educational training and experience, and available in the 

175 geographical area of his or her residence. 

176 2. A party is not considered "underemployed" if he or she 

177 is enrolled in an educational program that can be reasonably 

178 expected to result in a degree or certification within a 

179 reasonable period, so long as the educational program is: 

180 a. Expected to result in higher income within the 

181 foreseeable future. 

182 b. A good faith educational choice based upon the previous 
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183 education, training, skills, and experience of the party and the 

184 availability of immediate employment based upon the educational 

185 program being pursued. 

186 (d) "Years of marriage" means the number of whole years, 

187 beginning from the date of the parties' marriage until the date 

188 of the filing of the action for dissolution of marriage. 

189 (2) INITIAL FINDINGS.-When a party has requested alimony 

190 in a dissolution of marriage proceeding, before granting or 

191 denying an award of alimony, the court shall make initial 

192 written findings as to: 

193 (a) The amount of each party's monthly gross income, 

194 including, but not limited to, the actual or potential income, 

195 and also including actual or potential income from nonmarital or 

196 marital property distributed to each party. 

197 (b) The years of marriage as determined from the date of 

198 marriage through the date of the filing of the action for 

199 dissolution of marriage. 

200 (3) ALIMONY GUIDELINES.-After making the initial findings 

201 described in subsection (2), the court shall calculate the 

202 presumptive alimony amount range and the presumptive alimony 

203 duration range. The court shall make written findings as to the 

204 presumptive alimony amount range and presumptive alimony 

205 duration range. 

206 (a) Presumptive alimony amount range.-The low end of the 

207 presumptive alimony amount range shall be calculated by using 

208 the following formula: 
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(0.0125 x the years of marriage) x the difference between 

the monthly gross incomes of the parties 

213 The high end of the presumptive alimony amount range shall be 

214 calculated by using the following formula: 

215 

216 

217 

218 

(0.020 x the years of marriage) x the difference between 

the monthly gross incomes of the parties 

219 For purposes of calculating the presumptive alimony amount 

2015 

220 range, 20 years of marriage shall be used in calculating the low 

221 end and high end for marriages of 20 years or more. In 

222 calculating the difference between the parties' monthly gross 

223 income, the income of the party seeking alimony shall be 

224 subtracted from the income of the other party. If the 

225 application of the formulas to establish a guideline range 

226 results in a negative number, the presumptive alimony amount 

227 shall be $0. If a court establishes the duration of the alimony 

228 award at 50 percent or less of the length of the marriage, the 

229 court shall use the actual years of the marriage, up to a 

230 maximum of 25 years, to calculate the high end of the 

231 presumptive alimony amount range. 

232 (b) Presumptive alimony duration range.-The low end of the 

233 presumptive alimony duration range shall be calculated by using 

234 the following formula: 
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0.25 x the years of marriage 

238 The high end of the presumptive alimony duration range shall be 

239 calculated by using the following formula: 

240 

241 

242 

0.75 x the years of marriage 

243 (4) ALIMONY AWARD.-

244 (a) Marriages of 2 years or less.-For marriages of 2 years 

245 or less, there is a rebuttable presumption that no alimony shall 

246 be awarded. The court may award alimony for a marriage with a 

247 duration of 2 years or less only if the court makes written 

248 findings that there is clear and convincing need for alimony, 

249 there is an ability to pay alimony, and that the failure to 

250 award alimony would be inequitable. The court shall then 

251 establish the alimony award in accordance with paragraph (b) . 

252 (b) Marriages of more than 2 years.-Absent an agreement of 

253 the parties, alimony shall presumptively be awarded in an amount 

254 within the alimony amount range calculated in paragraph (3) (a). 

255 Absent an agreement of the parties, alimony shall presumptively 

256 be awarded for a duration within the alimony duration range 

257 calculated in paragraph (3) (b). In determining the amount and 

258 duration of the alimony award, the court shall consider all of 

259 the following factors upon which evidence was presented: 

260 1. The financial resources of the recipient spouse, 
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261 including the actual or potential income from nonmarital or 

262 marital property or any other source and the ability of the 

263 recipient spouse to meet his or her reasonable needs 

264 independently. 

2015 

265 2. The financial resources of the payor spouse, including 

266 the actual or potential income from nonmarital or marital 

267 property or any other source and the ability of the payor spouse 

268 to meet his or her reasonable needs while paying alimony. 

269 3. The standard of living of the parties during the 

270 marriage with consideration that there will be two households to 

271 maintain after the dissolution of the marriage and that neither 

272 party may be able to maintain the same standard of living after 

273 the dissolution of the marriage. 

274 4. The equitable distribution of marital property, 

275 including whether an unequal distribution of marital property 

276 was made to reduce or alleviate the need for alimony. 

277 5. Both parties' income, employment, and employability, 

278 obtainable through reasonable diligence and additional training 

279 or education, if necessary, and any necessary reduction in 

280 employment due to the needs of an unemancipated child of the 

281 marriage or the circumstances of the parties. 

282 6. Whether a party could become better able to support 

283 himself or herself and reduce the need for ongoing alimony by 

284 pursuing additional educational or vocational training along 

285 with all of the details of such educational or vocational plan, 

286 including, but not limited to, the length of time required and 
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287 the anticipated costs of such educational or vocational plan. 

288 7. Whether one party has historically earned higher or 

289 lower income than the income reflected at the time of trial and 

290 the duration and consistency of income from overtime or 

291 secondary employment. 

292 8. Whether either party has foregone or postponed 

293 economic, educational, or employment opportunities during the 

294 course of the marriage. 

295 9. Whether either party has caused the unreasonable 

296 depletion or dissipation of marital assets. 

297 10. The amount of temporary alimony and the number of 

298 months that temporary alimony was paid to the recipient spouse. 

299 11. The age, health, and physical and mental condition of 

300 the parties, including consideration of significant health care 

301 needs or uninsured or unreimbursed health care expenses. 

302 12. Significant economic or noneconomic contributions to 

303 the marriage or to the economic, educational, or occupational 

304 advancement of a party, including, but not limited to, services 

305 rendered in homemaking, child care, education, and career 

306 building of the other party, payment by one spouse of the other 

307 spouse's separate debts, or enhancement of the other spouse's 

308 personal or real property. 

309 

310 

13. The tax consequence of the alimony award. 

14. Any other factor necessary to do equity and justice 

311 between the parties. 

312 (c) Deviation from guidelines.-The court may establish an 
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award of alimony that is outside the presumptive alimony amount 

or alimony duration ranges only if the court considers all of 

the factors in paragraph (b) and makes specific written findings 

concerning the relevant factors that justify that the 

application of the presumptive alimony amount or alimony 

duration ranges, as applicable, is inappropriate or inequitable. 

(d) Order establishing alimony award.-After consideration 

of the presumptive alimony amount and duration ranges in 

accordance with paragraphs (3) (a) and (b), and the factors upon 

which evidence was presented in accordance with paragraph (b), 

the court may establish an alimony award. An order establishing 

an alimony award must clearly set forth both the amount and the 

duration of the award. The court shall also make a written 

finding that the payor has the financial ability to pay the 

award. 

(5) IMPUTATION OF INCOME.-If a party is voluntarily 

unemployed or underemployed, alimony shall be calculated based 

on a determination of potential income unless the court makes 

specific written findings regarding the circumstances that make 

it inequitable to impute income. 

( 6) NOMINAL ALIMONY. -Notwithstanding subsections ( 1) , ( 3) , 

and (4), the court may make an award of nominal alimony in the 

amount of $1 per year if, at the time of trial, a party who has 

traditionally provided the primary source of financial support 

to the family temporarily lacks the ability to pay support but 

is reasonably anticipated to have the ability to pay support in 
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339 the future. The court may also award nominal alimony for an 

340 alimony recipient that is presently able to work but for whom a 

341 medical condition with a reasonable degree of medical certainty 

342 may inhibit or prevent his or her ability to work during the 

343 duration of the alimony period. The duration of the nominal 

344 alimony shall be established within the presumptive durational 

345 range based upon the length of the marriage subject to the 

346 alimony factors in paragraph (4) (b). Before the expiration of 

347 the durational period, nominal alimony may be modified in 

348 accordance with s. 61.14 as to amount to a full alimony award 

349 using the alimony guidelines and factors in accordance with s. 

350 61.08. 

351 (7) TAXABILITY AND DEDUCTIBILITY OF ALIMONY.-

352 (a) Unless otherwise stated in the judgment or order for 

353 alimony or in an agreement incorporated thereby, alimony shall 

354 be deductible from income by the payor under s. 215 of the 

355 Internal Revenue Code and includable in the income of the payee 

356 under s. 71 of the Internal Revenue Code. 

357 (b) When making a judgment or order for alimony, the court 

358 may, in its discretion after weighing the equities and tax 

359 efficiencies, order alimony be nondeductible from income by the 

360 payor and noninc1udable in the income of the payee. 

361 (c) The parties may, in a marital settlement agreement, 

362 separation agreement, or related agreement, specifically agree 

363 in writing that alimony be nondeductible from income by the 

364 payor and nonincludable in the income of the payee. 
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365 (8) MAXIMUM COMBINED AWARD.-In no event shall a combined 

366 award of alimony and child support constitute more than 55 

367 percent of the payor's net income, calculated without any 

368 consideration of alimony or child support obligations. 

369 (9) SECURITY OF AWARD.-To the extent necessary to protect 

370 an award of alimony, the court may order any party who is 

371 ordered to pay alimony to purchase or maintain a decreasing term 

372 life insurance policy or a bond, or to otherwise secure such 

373 alimony award with any other assets that may be suitable for 

374 that purpose, in an amount adequate to secure the alimony award. 

375 Any such security may be awarded only upon a showing of special 

376 circumstances. If the court finds special circumstances and 

377 awards such security, the court must make specific evidentiary 

378 findings regarding the availability, cost, and financial impact 

379 on the obligated party. Any security may be modifiable in the 

380 event that the underlying alimony award is modified and shall be 

381 reduced in an amount commensurate with any reduction in the 

382 alimony award. 

383 (10) TERMINATION OF AWARD.-An alimony award shall 

384 terminate upon the death of either party or the remarriage of 

385 the obligee. 

386 (11) (a) PAYMENT OF AWARD.-With respect to an order 

387 requiring the payment of alimony entered on or after January 1, 

388 1985, unless paragraph (c) or paragraph (d) applies, the court 

389 shall direct in the order that the payments of alimony be made 

390 through the appropriate depository as provided in s. 61.181. 
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391 (b) With respect to an order requiring the payment of 

392 alimony entered before January 1, 1985, upon the subsequent 

393 appearance, on or after that date, of one or both parties before 

394 the court having jurisdiction for the purpose of modifying or 

395 enforcing the order or in any other proceeding related to the 

396 order, or upon the application of either party, unless paragraph 

397 (c) or paragraph (d) applies, the court shall modify the terms 

398 of the order as necessary to direct that payments of alimony be 

399 made through the appropriate depository as provided in s. 

400 61.181. 

401 (c) If there is no minor child, alimony payments need not 

402 be directed through the depository. 

403 (d)1. If there is a minor child of the parties and both 

404 parties so request, the court may order that alimony payments 

405 need not be directed through the depository. In this case, the 

406 order of support shall provide, or be deemed to provide, that 

407 either party may subsequently apply to the depository to require 

408 that payments be made through the depository. The court shall 

409 provide a copy of the order to the depository. 

410 2. If subparagraph 1. applies, either party may 

411 subsequently file with the clerk of the court a verified motion 

412 alleging a default or arrearages in payment stating that the 

413 party wishes to initiate participation in the depository 

414 program. The moving party shall copy the other party with the 

415 motion. No later than fifteen days after filing the motion, the 

416 court shall conduct an evidentiary hearing establishing the 
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417 default and arrearages, if any, and issue an order directing the 

418 clerk of the circuit court to establish, or amend an existing, 

419 Family Law Case History account, and further advising the 

420 parties that future payments shall thereafter be directed 

421 through the depository. 

422 3. In IV-0 cases, the Title IV-0 agency shall have the 

423 same rights as the obligee in requesting that payments be made 

424 through the depository. 

425 Section 3. Subsection (1) of section 61.14, Florida 

426 Statutes, is amended to read: 

427 61.14 Enforcement and modification of support, 

428 maintenance, or alimony agreements or orders.-

429 {1) (a) When the parties enter into an agreement for 

430 payments for, or instead of, support, maintenance, or alimony, 

431 whether in connection with a proceeding for dissolution or 

432 separate maintenance or with any voluntary property settlement, 

433 or when a party is required by court order to make any payments, 

434 and the circumstances or the financial ability of either party 

435 changes or the child who is a beneficiary of an agreement or 

436 court order as described herein reaches majority after the 

437 execution of the agreement or the rendition of the order, either 

438 party may apply to the circuit court of the circuit in which the 

439 parties, or either of them, resided at the date of the execution 

440 of the agreement or reside at the date of the application, or in 

441 which the agreement was executed or in which the order was 

442 rendered, for an order decreasing or increasing the amount of 
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443 support, maintenance, or alimony, and the court has jurisdiction 

444 to make orders as equity requires, with due regard to the 

445 changed circumstances or the financial ability of the parties or 

446 the child, decreasing, increasing, or confirming the amount of 

447 separate support, maintenance, or alimony provided for in the 

448 agreement or order. A party is entitled to pursue an immediate 

449 modification of alimony if the actual income earned by the other 

450 party exceeds, by at least 10 percent, the amount imputed to 

451 that party at the time the existing alimony award was determined 

452 and such circumstance shall constitute a substantial change in 

453 circumstances sufficient to support a modification of alimony. 

454 However, an increase in an alimony obligor's income alone does 

455 not constitute a basis for a modification to increase alimony 

456 unless at the time the alimony award was established it was 

457 determined that the obligor was underemployed or unemployed and 

458 the court did not impute income to that party at his or her 

459 maximum potential income. If an alimony obligor becomes 

460 involuntarily underemployed or unemployed for a period of 6 

461 months following the entry of the last order requiring the 

462 payment of alimony, the obligor is entitled to pursue an 

463 immediate modification of his or her existing alimony 

464 obligations and such circumstance shall constitute a substantial 

465 change in circumstance sufficient to support a modification of 

466 alimony. A finding that medical insurance is reasonably 

467 available or the child support guidelines schedule in s. 61.30 

468 may constitute changed circumstances. Except as otherwise 
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469 provided in s. 61.30 (11) (c), the court may modify an order of 

470 support, maintenance, or alimony by increasing or decreasing the 

471 support, maintenance, or alimony retroactively to the date of 

472 the filing of the action or supplemental action for modification 

473 as equity requires, giving due regard to the changed 

474 circumstances or the financial ability of the parties or the 

475 child. 

476 (b)1. The court may reduce or terminate an award of 

477 alimony upon specific written findings by the court that since 

478 the granting of a divorce and the award of alimony a supportive 

479 relationship exists or has existed within the previous year 

480 before the date of the filing of the petition for modification 

481 or termination between the obligee and another a person ~ 

482 Hhom the obligee resides. On the issue of Hhether alimony should 

483 be reduced or terminated under this paragraph, the burden is on 

484 the obligor to prove by a preponderance of the evidence that a 

485 supportive relationship exists. 

486 2. In determining whether an existing award of alimony 

487 should be reduced or terminated because of an alleged supportive 

488 relationship between an obligee and a person who is not related 

4 8 9 by consanguinity or affinity and Hith '.Jhom the obligee resides, 

490 the court shall elicit the nature and extent of the relationship 

491 in question. The court shall give consideration, without 

492 limitation, to circumstances, including, but not limited to, the 

493 following, in determining the relationship of an obligee to 

494 another person: 
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495 a. The extent to which the obligee and the other person 

496 have held themselves out as a married couple by engaging in 

497 conduct such as using the same last name, using a common mailing 

498 address, referring to each other in terms such as "my spouse" 

499 "my husband" or "my r,Jife," or otherwise conducting themselves in 

500 a manner that evidences a permanent supportive relationship. 

501 b. The period of time that the obligee has resided with 

502 the other person in a permanent place of abode. 

503 c. The extent to which the obligee and the other person 

504 have pooled their assets or income or otherwise exhibited 

505 financial interdependence. 

506 d. The extent to which the obligee or the other person has 

507 supported the other, in whole or in part. 

508 e. The extent to which the obligee or the other person has 

509 performed valuable services for the other. 

510 f. The extent to which the obligee or the other person has 

511 performed valuable services for the other's company or employer. 

512 g. Whether the obligee and the other person have worked 

513 together to create or enhance anything of value. 

514 h. Whether the obligee and the other person have jointly 

515 contributed to the purchase of any real or personal property. 

516 

517 

518 

519 

520 

i. Evidence in support of a claim that the 

other person have an express agreement regarding 

sharing or support. 

j . Evidence in support of a claim that the 

other person have an implied agreement regarding 
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521 sharing or support. 

522 k. Whether the obligee and the other person have provided 

523 support to the children of one another, regardless of any legal 

524 duty to do so. 

525 1. Whether the obligor's failure, in whole or in part, to 

526 comply with all court-ordered financial obligations to the 

527 obligee constituted a significant factor in the establishment of 

528 the supportive relationship. 

529 m. The need and extent to which an obligee provides 

530 caretaking assistance to a person related by consanguinity with 

531 whom the obligee resides, or receives caretaking assistance from 

532 that person. 

533 3. In any proceeding to modify an alimony award based upon 

534 a supportive relationship, the obligor has the burden of proof 

535 to establish, by a preponderance of the evidence, that a 

536 supportive relationship exists or has existed within the 

537 previous year before the date of the filing of the petition for 

538 modification or termination. The obligor is not required to 

539 prove cohabitation of the obligee and the third party. 

540 4. Notwithstanding paragraph (f), if a reduction or 

541 termination is granted under this paragraph, the reduction or 

542 termination is retroactive to the date of filing of the petition 

543 for reduction or termination. 

544 5.~ This paragraph does not abrogate the requirement that 

545 every marriage in this state be solemnized under a license, does 

546 not recognize a common law marriage as valid, and does not 
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547 recognize a de facto marriage. This paragraph recognizes only 

548 that relationships do exist that provide economic support 

549 equivalent to a marriage and that alimony terminable on 

550 remarriage may be reduced or terminated upon the establishment 

551 of equivalent equitable circumstances as described in this 

2015 

552 paragraph. The existence of a conjugal relationship, though it 

553 may be relevant to the nature and extent of the relationship, is 

554 not necessary for the application of the provisions of this 

555 paragraph. 

556 (c)1. For purposes of this section, the remarriage of an 

557 alimony obligor does not constitute a substantial change in 

558 circumstance or a basis for a modification of alimony. 

559 2. The financial information, including, but not limited 

560 to, information related to assets and income, of a subsequent 

561 spouse of a party paying or receiving alimony is inadmissible 

562 and may not be considered as a part of any modification action 

563 unless a party is claiming that his or her income has decreased 

564 since the marriage. If a party makes such a claim, the financial 

565 information of the subsequent spouse is discoverable and 

566 admissible only to the extent necessary to establish whether the 

567 party claiming that his or her income has decreased is diverting 

568 income or assets to the subsequent spouse that might otherwise 

569 be available for the payment of alimony. However, this 

570 subparagraph may not be used to prevent the discovery of or 

571 admissibility in evidence of the income or assets of a party 

572 when those assets are held jointly with a subsequent spouse. 
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573 This subparagraph is not intended to prohibit the discovery or 

574 admissibility of a joint tax return filed by a party and his or 

575 her subsequent spouse in connection with a modification of 

576 alimony. 

577 (d)1. An obligor may file a petition for modification or 

578 termination of an alimony award based upon his or her actual 

579 retirement. 

580 a. A substantial change in circumstance is deemed to exist 

581 if: 

582 {I) The obligor has reached the age for eligibility to 

583 receive full retirement benefits under s. 216 of the Social 

584 Security Act, 42 U.S.C. s. 416 and has retired; or 

585 (II) The obligor has reached the customary retirement age 

586 for his or her occupation and has retired from that occupation. 

587 An obligor may file an action within 1 year of his or her 

588 anticipated retirement date and the court shall determine the 

589 customary retirement date for the obligor's profession. However, 

590 a determination of the customary retirement age is not an 

591 adjudication of a petition for a modification of an alimony 

592 award. 

593 b. If an obligor voluntarily retires before reaching any 

594 of the ages described in sub-subparagraph a., the court shall 

595 determine whether the obligor's retirement is reasonable upon 

596 consideration of the obligor's age, health, and motivation for 

597 retirement and the financial impact on the obligee. A finding of 

598 reasonableness by the court shall constitute a substantial 
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599 change in circumstance. 

600 2. Upon a finding of a substantial change in circumstance, 

601 there is a rebuttable presumption that an obligor's existing 

602 alimony obligation shall be modified or terminated. The court 

603 shall modify or terminate the alimony obligation, or make a 

604 determination regarding whether the rebuttable presumption has 

605 been overcome, based upon the following factors applied to the 

current circumstances of the obligor and obligee: 

a. The age of the parties. 

b. The health of the parties. 

c. The assets and liabilities of the :12arties. 

d. The earned or imputed income of the parties as provided 

in s. 61.08 (1) (a) and (5). 

606 

607 

608 

609 

610 

611 

612 e. The ability of the parties to maintain part-time or 

613 full-time employment. 

614 

615 

f. Any other factor deemed relevant by the court. 

3. The court may temporarily reduce or suspend the 

616 obligor's payment of alimony while his or her petition for 

617 modification or termination under this paragraph is pending. 

618 (e) A party who unreasonably pursues or defends an action 

619 for modification of alimony shall be required to pay the 

620 reasonable attorney fees and costs of the prevailing :12arty. 

621 Further, a :12arty obligated to :12ay prevailing party attorney fees 

622 and costs in connection with unreasonably pursuing or defending 

623 an action for modification is not entitled to an award of 

624 attorney fees and cost in accordance with s. 61.16. 
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625 (f) There is a rebuttable presumption that a modification 

626 or termination of an alimony award is retroactive to the date of 

627 the filing of the petition, unless the obligee demonstrates that 

628 the result is inequitable. 

629 jgl+et For each support order reviewed by the department 

630 as required by s. 409.2564(11), if the amount of the child 

631 support award under the order differs by at least 10 percent but 

632 not less than $25 from the amount that would be awarded under s. 

633 61.30, the department shall seek to have the order modified and 

634 any modification shall be made without a requirement for proof 

635 or showing of a change in circumstances. 

636 (h)-ta-t The department may shall have authority to adopt 

637 rules to implement this section. 

638 Section 4. Paragraph (d) is added to subsection (11) of 

639 section 61.30, Florida Statutes, to read: 

640 61.30 Child support guidelines; retroactive child 

641 support.-

642 (11) 

643 (d) Whenever a combined alimony and child support award 

644 constitutes more than 55 percent of the payor's net income, 

645 calculated without any consideration of alimony or child support 

646 obligations, the court shall adjust the award of child support 

647 to ensure that the 55 percent cap is not exceeded. 

648 Section 5. Section 61.192, Florida Statutes, is created to 

649 read: 

650 61.192 Advancing trial.-In an action brought pursuant to 
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651 this chapter, if more than 2 years have passed since the initial 

652 petition was served on the respondent, either party may move the 

653 court to advance the trial of their action on the docket. This 

654 motion may be made at any time after 2 years have passed since 

655 the petition was served, and once made the court must give the 

656 case priority on the court's calendar. 

657 Section 6. The amendments made by this act to chapter 61, 

658 Florida Statutes, with the exception of amendments relating to 

659 the calculation of the duration of an alimony award, apply to 

660 all alimony modification petitions pending as of the effective 

661 date of this act and to all alimony modification petitions filed 

662 on or after the effective date of this act. The changes to the 

663 law made by this act do not constitute a substantial change in 

664 circumstances and may not serve as the sole basis to seek a 

665 modification of an alimony award made before the effective date 

666 of this act. 

667 Section 7. This act shall take effect October 1, 2015. 
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The bill creates the "Patent Troll Prevention Act" (Act) regarding bad faith patent infringement claims. In 
determining whether an assertion of patent infringement violates the Act, a court may consider a number of 
factors, including whether: 

• The demand letter contained basic information regarding the patent, the patent owner, and the 
specific infringing conduct; 

• The demand letter requested payment of a license fee or a response within an unreasonable period 
of time or requested an unreasonable license fee; 

• The assertion of patent infringement is deceptive or unenforceable, and the person knew, or should 
have known, that the claim or assertion was unenforceable; and 

• The person has previously sued to enforce the claim and a court found the claim to be meritless. 

A defendant subject to a patent infringement claim that violates the Act may seek a court order requiring the 
plaintiff to a post a bond equal to the lesser of $250,000 or the defendant's estimated litigation expenses. 

The bill creates a private right of action for a person who has received a bad faith assertion of patent 
infringement, and it provides that a bad faith assertion of patent infringement is an unfair and deceptive trade 
practice that is subject to a civil action by the Department of Legal Affairs. 

The bill does not appear to have a fiscal impact on state or local government. 

The bill provides an effective date of July 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Current Situation 

Patent Law 

A patent is the grant of a property right in an invention to its inventor, issued by the United States 
Patent and Trademark Office generally for a term of 20 years. 1 A patent confers the right to exclude 
others from making, using, or selling the invention in the United States or importing the invention into 
the United States.2 

Article I, s. 8, cl 8, of the Unite States Constitution gives Congress the power to enact laws relating to 
patents.3 Based on this grant of power, Congress enacted a number of patent statutes, most 
significantly, the Patent Act of 1952.4 Congress, in turn, has vested the federal courts with exclusive 
jurisdiction to determine patent validity and infringement.5 

Enforcement of Patents 

A patent holder may enforce its rights by filing infringement suits in federal court.6 The patent holder 
bears the burden of establishing infringement by each alleged infringer.7 Patent litigation is generally 
very expensive: the average suit in which $1 million to $25 million is at stake costs $1.6 million through 
discovery and $2.8 million through tria1.8 

Although Congress has not expressly preempted state law in all areas of patent law, federal courts 
have generally held that most patent litigation is implicitly preempted by Congress.9 Accordingly, the 
Federal Circuit, which has exclusive appellate jurisdiction over patent cases, has held that state law 
claims against abusive patent infringement practices are mostly preempted by the federal Patent Act. 10 

To avoid preemption, an accused infringer must prove not only the elements of its state-law claim, it 
must also prove, (1) that the infringement allegations were "objectively baseless," meaning that no 
reasonable litigant could have expected to succeed, and (2) that the patent holder made its 
infringement allegations with knowledge of their inaccuracy or with reckless disregard for their 
accuracy. 11 

Patent Trolls 

"Patent assertion entities," commonly referred to as "patent trolls," describes a business that focuses 
on purchasing and asserting patents against companies that already use the patented technology in 

1 United States Patent and Trademark Office, Genera/Information Concerning Patents (Oct. 2014) 
http://www.uspto.gov/patents-getting-started/general-information-concerning-patents#headinq-2 (last visited March 10, 
2015). 
2 35 U.S.C. §154 (2012). 
3 'To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries." Art. I, §8, cl. 8, U.S. Const. 
4 P.L. 82-593, 66 Stat. 792 (codified at 35 U.S.C.). 
5 28 U.S.C. §1338(a) ("No State court shall have jurisdiction over any claim for relief arising under any Act of Congress 
relating to patents .... "). 
6 See id; 35 U.S.C. §271 (2012). 
7 35 U.S.C. §1 01 (2012). 
8 Brian Yeh, An Overview of the "Patent Trolls" Debate, Congressional Research Service (April 16, 2013). 
9 See Globetrotter Software, Inc. v. Elan Computer Grp., Inc., 362 F.3d 1367, 1374 (Fed. Cir. 2004). 
10 /d. at 1377. 
11 

/d.; Dominant Semiconductors Sdn. Bhd. v. OSRAM GmbH, 524 F.3d 1254 (Fed. Cir. 2008). 
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their business operations (after infringement and lock-in have occurred), rather than developing and 
transferring technology to licensees. 12 Patent trolls frequently operate by sending notices of alleged 
patent infringement to large numbers of businesses to threaten litigation if the business does not pay a 
licensing fee.13 Often defendants, especially smaller companies and startups, will choose to settle to 
avoid expending time and resources on costly litigation. Patent trolls simply transfer a legal right not to 
be sued for the transfer of money. 14 

State Attempts to Limit Bad Faith Patent Infringement Claims 

Eighteen states have passed statutes outlawing certain acts of patent enforcement;15 the majority of 
statutes are modeled after a Vermont statute, which prohibits "bad faith" assertions of patent 
infringement. 16 Other states have outlawed assertions that "contain false, misleading, or deceptive 
information"17 or have defined specific acts as illegal, such as threatening liti~ation and not filing suit or 
making infringement assertions that "lack a reasonable basis in fact or law."1 Most of the new statutes 
create a private right of action for the targets of unlawful infringement assertions, and all of the statutes 
provide for enforcement by state officials, such as the state attorney general.19 However, whether such 
state law attempts to curb bad faith patent claims are preempted by federal law is unknown.20 

Effect of the Bill 

The bill creates Part VII of ch. 501, F.S., consisting of ss. 501.991-501.997, F.S., the "Patent Troll 
Prevention Act," to prohibit bad faith patent infringement claims. 

Newly-created s. 501.991, F.S., provides a statement of legislative intent that acknowledges the state is 
preempted from passing laws that conflict with federal patent law. However, the Legislature recognizes 
the need to protect businesses and consumers from bad faith patent infringement claims and litigation 
that lead to expensive litigation, are a significant burden to companies, and hamper the state's 
economic development efforts. 

Prohibition on Bad Faith Assertions of Patent Infringement 

The bill creates s. 501.993, F.S., to prohibit a person from making a bad faith assertion of patent 
infringement. 

In determining that a person has made a bad faith assertion of patent infringement, a court may 
consider a number of factors, including whether: 

• The demand letter contains the patent number, the name and address of the patent owner, and 
the facts concerning the specific infringing conduct, and if not, did the person provide such 
information after being requested to do so; 

12 Thomas A. Hemphill, The Paradox of Patent Assertion Entities, American Enterprise Institute (Aug. 12, 2013) 
http:llwww.aei.orglpublicationlthe-paradox-of-patent-assertion-entitiesl (last visited March 10, 2015). 
13 See Paul R. Gugliuzza, Patent Trolls and Preemption, Boston University School of Law Public Law & Legal Theory 
Paper No. 15-03, 1-4 (Jan. 20, 2015), available at http:!lpapers.ssrn.comlsol31papers.cfm?abstract id=2539280 (last 
visited March 10, 2015). 
14 Hemphill, supra Note 12. 
15 Gugliuzza, supra Note 13 at 4-5; Patent Progress's Guide to State Patent Legislation (March 9, 2015) 
http:llwww.patentprogress.orglpatent-progress-legislation-guideslpatent-progresss-guide-state-patent-legislationl (last 
visited March 11, 2015). 
16 VT. STAT. ANN., tit. 9, § 4197(a) (2014). 
17 WIS. STAT.§ 100.197(2)(b) (2014). 
18 E.g., 815 ILL. COMP. STAT. 50512RRR(b)(1), (3) (2014). 
19 E.g., VT. STAT. ANN., tit. 9, § 4199(a); WIS. STAT.§ 100.197(3)(b); TENN. CODE ANN. § 29-40-103 to -104; 815 ILL. COMP. 
STAT. 50517, 50511 Oa. 
20 See Gugliuzza, supra Note 13. 
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• The person failed to conduct an analysis to determine whether the target's conduct was covered 
by the claim of the patent; 

• The demand letter requested payment of a license fee or a response within an unreasonable 
period of time or requested an license fee for an amount that is not based on a reasonable 
estimate of the value of the license; 

• The assertion of patent infringement is unenforceable, and the person knew, or should have 
known, that the claim or assertion was unenforceable; 

• The claim or assertion of patent infringement is deceptive; and 
• The person has previously filed or threatened to file suit based on the same or a similar claim of 

patent infringement and the threats or lawsuits lacked the required identifying and contact 
information, or the person sued to enforce the claim and a court found the claim to be meritless. 

Alternatively, a court may consider a number of factors as evidence that a person has not made a bad 
faith assertion of patent infringement, including whether: 

• The demand letter contained the required identifying and contract information, or if not, whether 
it was provided upon request; 

• The person engaged in a good faith effort to establish that the target has infringed the patent 
and negotiated an appropriate remedy; 

• The person made a substantial investment in the use of the patent or in a product or sale of a 
product covered by the patent; 

• The person is the inventor of the patented product, is the original assignee, or is an institution 
of higher education or an organization affiliated with an institution of higher education. 

• The person has demonstrated good faith business practices in previous efforts to enforce, 
including successfully enforcing through litigation, the patent or substantially similar patent. 

Bond Requirement 

Section 501.994, F.S., created by the bill provides that the target of a lawsuit involving a bad faith 
assertion of patent infringement may move that the court issue a protective order. If the court finds that 
the target has established a reasonable likelihood that the plaintiff has made a bad faith assertion of 
patent infringement, the court must require that the plaintiff post a bond in an amount equal to the 
lesser of $250,000 or a good faith estimate of the target's expense of litigation. The court must hold a 
hearing at either party's request. A court may waive the bond requirement for good cause shown or if it 
finds the plaintiff has available assets equal to the amount of the proposed bond. 

Private Right of Action for Bad Faith Assertions of Patent Infringement 

Newly created s. 501.995, F.S., provides that a person who has received a bad faith assertion of patent 
infringement may bring a civil action. A court may award the following remedies to a prevailing plaintiff 
in such an action: equitable relief, damages, costs and fees, including attorney fees, and punitive 
damages in an amount equal to $50,000 or three times the total damages, costs, and fees, whichever 
is greater. 

Enforcement Pursuant to the Florida Deceptive and Unfair Trade Practices Act 

The Florida Deceptive and Unfair Trade Practices Act prohibits unfair methods of competition, 
unconscionable acts or practices, and unfair or deceptive acts or practices in the conduct of any trade 
or commerce. 21 The law can be enforced either by enforcing authorities, generally a state attorney or 
the Department of Legal Affairs (DLA)22

, or by a private suit filed by an individual. 23 

21 Section 501.204, F.S. 
22 Section 501.203(2), F.S. 
23 Section 501.211, F.S. 
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Section 501.996, F.S., created by the bill, provides that a bad faith assertion of patent infringement is 
an unfair and deceptive trade practice that is subject to a civil action by the Department of Legal Affairs. 

Exemption for Certain Demand Letters Pursuant to Federal Pharmaceutical Laws 

Section 501.997, F.S., created by the bill exempts from the Act any demand letter or assertion of patent 
infringement that includes a claim for relief arising under federal law related to pharmaceutical and 
biologic licensing and patents. 

The bill provides that it will take effect upon becoming law. 

B. SECTION DIRECTORY: 

Section 1 creates Part VII of ch. 501, F.S., consisting of ss. 501.991-501.997, F.S., entitled the "Patent 
Troll Prevention Act." 

Section 2 creates s. 501.991, F.S., relating to legislative intent. 

Section 3 creates s. 501.992, F.S., relating to definitions. 

Section 4 creates s. 501.993, F.S., relating to bad faith assertions of patent infringement. 

Section 5 creates s. 501.994, F.S., relating to bonds. 

Section 6 creates s. 501.995, F.S., relating to private rights of action. 

Section 7 creates s. 501.996, F.S., relating to enforcement. 

Section 8 creates s. 501.997, F.S., relating to exemptions. 

Section 9 provides that the bill takes effect upon becoming law. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill does not appear to have any impact on state expenditures. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill does not appear to have any direct economic impact on the private sector. 
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D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 

As explained above, Congress has not expressly preempted state law in all areas of patent law; 
however, federal courts have generally held that most patent litigation has been implicitly preempted 
by Congress.24 Accordingly, state law claims against abusive patent infringement practices are 
mostly preempted by the federal Patent Act. 25 To avoid preemption, an accused infringer must prove 
not only the elements of its state-law claim, it must also prove, (1) that the infringement allegations 
were "objectively baseless," meaning that no reasonable litigant could have expected to succeed, 
and {2) that the patent holder made its infringement allegations with knowledge of their inaccuracy or 
with reckless disregard for their accuracy.26 To the extent that the bill does not require proof of these 
two elements to prevail on a claim of bad faith assertion of patent infringement, the bill may be 
partially preempted by federal law. 

Additionally, the Florida Supreme Court has generally held that statutes that require all plaintiffs to 
post a bond before proceeding with their claim violate art. 1, s. 21 of the Florida Constitution, related 
to access to the courts. 27 The bond provision in the Act does not apply to all plaintiffs; rather, it only 
applies if a defendant establishes a reasonable likelihood that the plaintiff has made a bad faith 
assertion of patent infringement. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

The use of the phrase "good faith business practices" at line 144 of the bill is vague and does not 
provide guidance to a court as to what types of business practices related to the enforcement of a 
patent are considered "good faith" practices. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

n/a 

24 See Globetrotter, 362 F.3d at 1374. 
25 /d. at 1377. 
26 /d.; Dominant Semiconductors, 524 F.3d 1254. 
27 Psychiatric Assoc. v. Siegel, 610 So. 2d 419 (Fla. 1992). 
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HB 1103 2015 

1 A bill to be entitled 

2 An act relating to patent infringement; creating part 

3 VII of ch. 501, F.S., entitled the "Patent Troll 

4 Prevention Act"; creating s. 501.991, F.S.; providing 

5 legislative intent; creating s. 501.992, F.S.; 

6 defining terms; creating s. 501.993, F.S.; prohibiting 

7 bad faith assertions of patent infringement from being 

8 made; providing factors that a court may consider when 

9 determining whether an allegation was or was not made 

10 in bad faith; creating s. 501.994, F.S.; authorizing a 

11 court to require a patent infringement plaintiff to 

12 post a bond under certain circumstances; limiting the 

13 bond amount; authorizing the court to waive the bond 

14 requirement in certain circumstances; creating s. 

15 501.995, F.S.; authorizing private rights of action 

16 for violations of this part; authorizing the court to 

17 award certain relief to prevailing plaintiffs; 

18 creating s. 501.996, F.S.; requiring a bad faith 

19 assertion of patent infringement to be treated as an 

20 unfair or deceptive trade practice; creating s. 

21 501.997, F.S.; providing an exemption; providing an 

22 effective date. 

23 

24 Be It Enacted by the Legislature of the State of Florida: 

25 

26 Section 1. Part VII of chapter 501, Florida Statutes, 
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27 consisting of ss. 501.991-501.997, Florida Statutes, is created 

28 and is entitled the "Patent Troll Prevention Act." 

29 Section 2. Section 501.991, Florida Statutes, is created 

30 to read: 

31 501.991 Legislative intent.-

32 (1) The Legislature recognizes that it is preempted from 

33 passing any law that conflicts with federal patent law. However, 

34 the Legislature recognizes that the state is dedicated to 

35 building an entrepreneurial and business-friendly economy where 

36 businesses and consumers alike are protected from abuse and 

37 fraud. This includes protection from abusive and bad faith 

38 demands and litigation. 

39 (2) Patents encourage research, development, and 

40 innovation. Patent holders have a legitimate right to enforce 

41 their patents. The Legislature does not wish to interfere with 

42 good faith patent litigation or the good faith enforcement of 

43 patents. However, the Legislature recognizes a growing issue: 

44 the frivolous filing of bad faith patent claims that have led to 

45 technical, complex, and especially expensive litigation. 

46 (3) The expense of patent litigation, which may cost 

47 millions of dollars, can be a significant burden on companies 

48 and small businesses. Not only do bad faith patent infringement 

49 claims impose undue burdens on individual businesses, they 

50 undermine the state's effort to attract and nurture 

51 technological innovations. Funds spent to help avoid the threat 

52 of bad faith litigation are no longer available for serving 
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53 communities through investing in producing new products, helping 

54 businesses expand, or hiring new workers. The Legislature wishes 

55 to help its businesses avoid these costs by encouraging good 

56 faith assertions of patent infringement and the expeditious and 

57 efficient resolution of patent claims. 

58 Section 3. Section 501.992, Florida Statutes, is created 

59 to read: 

60 501.992 Definitions.-As used in this part, the term: 

61 (1) "Demand letter" means a letter, e-mail, or other 

62 communication asserting or claiming that a person has engaged in 

63 patent infringement. 

64 (2) "Institution of higher education" means an educational 

65 institution as defined in 20 U.S.C. s. 1001(a). 

6 6 ( 3) "Target" means a person, including the person's 

67 customers, distributors, or agents, residing in, incorporated 

68 in, or organized under the laws of this state which: 

69 (a) Has received a demand letter or against whom an 

70 assertion or allegation of patent infringement has been made; 

71 (b) Has been threatened with litigation or against whom a 

72 lawsuit has been filed alleging patent infringement; or 

73 (c) Whose customers have received a demand letter 

74 asserting that the person's product, service, or technology has 

75 infringed upon a patent. 

76 Section 4. Section 501.993, Florida Statutes, is created 

77 to read: 

78 501.993 Bad faith assertions of patent infringement.-A 
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79 person may not make a bad faith assertion of patent 

80 infringement. 

2015 

81 (1) A court may consider the following factors as evidence 

82 that a person has made a bad faith assertion of patent 

83 infringement: 

84 (a) The demand letter does not contain the following 

85 information: 

86 1. The patent number; 

87 2. The name and address of the patent owner and assignee, 

88 if any; and 

89 3. Factual allegations concerning the specific areas in 

90 which the target's products, services, or technology infringe or 

91 are covered by the claims in the patent. 

92 (b) Before sending the demand letter, the person failed to 

93 conduct an analysis comparing the claims in the patent to the 

94 target's products, services, or technology, or the analysis did 

95 not identify specific areas in which the target's products, 

96 services, and technology were covered by the claims of the 

97 

98 

99 

100 

101 

102 

103 

104 

patent. 

(c) The demand letter lacked the information listed under 

paragraph (a), the target requested the information, and the 

person failed to provide the information within a reasonable 

period of time. 

(d) The demand letter requested payment of a license fee 

or response within an unreasonable period of time. 

(e) The person offered to license the patent for an amount 
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105 that is not based on a reasonable estimate of the value of the 

106 license. 

107 (f) The claim or assertion of patent infringement is 

108 unenforceable, and the person knew, or should have known, that 

109 the claim or assertion was unenforceable. 

110 (g) The claim or assertion of patent infringement is 

111 deceptive. 

2015 

112 (h) The person, including its subsidiaries or affiliates, 

113 has previously filed or threatened to file one or more lawsuits 

114 based on the same or a similar claim of patent infringement and: 

115 1. The threats or lawsuits lacked the information listed 

116 under paragraph (a); or 

117 2. The person sued to enforce the claim of patent 

118 infringement and a court found the claim to be meritless. 

(i) Any other factor the court finds relevant. 119 

120 (2) A court may consider the following factors as evidence 

121 that a person has not made a bad faith assertion of patent 

122 infringement: 

123 (a) The demand letter contained the information listed 

124 under paragraph (1) (a). 

125 (b) The demand letter did not contain the information 

126 listed under paragraph (1) (a), the target requested the 

127 information, and the person provided the information within a 

128 reasonable period of time. 

129 (c) The person engaged in a good faith effort to establish 

130 that the target has infringed the patent and negotiated an 
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131 appropriate remedy. 

132 (d) The person made a substantial investment in the use of 

133 the patented invention or discovery or in a product or sale of a 

134 product or item covered by the patent. 

135 

136 

(e) The person is: 

1. The inventor or joint inventor of the patented 

137 invention or discovery, or in the case of a patent filed by and 

138 awarded to an assignee of the original inventor or joint 

139 inventors, is the original assignee; or 

140 2. An institution of higher education or a technology 

141 transfer organization owned by or affiliated with an institution 

142 of higher education. 

143 (f) The person has: 

144 1. Demonstrated good faith business practices in previous 

145 efforts to enforce the patent, or a substantially similar 

146 patent; or 

147 2. Successfully enforced the patent, or a substantially 

148 similar patent, through litigation. 

149 (g) Any other factor the court finds relevant. 

150 Section 5. Section 501.994, Florida Statutes, is created 

151 to read: 

152 501.994 Bond.-If a person initiates a proceeding against a 

153 target in a court of competent jurisdiction, the target may move 

154 that the proceeding involves a bad faith assertion of patent 

155 infringement in violation of this part and request that the 

156 court issue a protective order. After the motion, and if the 
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157 court finds that the target has established a reasonable 

158 likelihood that the plaintiff has made a bad faith assertion of 

159 patent infringement, the court must require the plaintiff to 

160 post a bond in an amount equal to the lesser of $250,000 or a 

161 good faith estimate of the target's expense of litigation, 

162 including an estimate of reasonable attorney fees, conditioned 

163 on payment of any amount finally determined to be due to the 

164 target. The court shall hold a hearing at either party's 

165 request. A court may waive the bond requirement for good cause 

166 shown or if it finds the plaintiff has available assets equal to 

167 the amount of the proposed bond. 

168 Section 6. Section 501.995, Florida Statutes, is created 

169 to read: 

170 501.995 Private right of action.-A person aggrieved by a 

171 violation of this part may bring an action in a court of 

172 competent jurisdiction. A court may award the following remedies 

173 to a prevailing plaintiff in an action brought pursuant to this 

17 4 section: 

175 

176 

177 

178 and 

179 

(1) Equitable relief; 

(2) Damages; 

(3) Costs and fees, including reasonable attorney fees; 

( 4) Punitive damages in an amount equal to $50,000 or 

180 three times the total damages, costs, and fees, whichever is 

181 greater. 

182 Section 7. Section 501.996, Florida Statutes, is created 
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183 to read: 

184 501.996 Enforcement.-A violation of this part is an unfair 

185 or deceptive trade practice in any action brought by the 

186 department pursuant to s. 501.207. 

187 Section 8. Section 501.997, Florida Statutes, is created 

188 to read: 

189 501.997 Exemption.-A demand letter or assertion of patent 

190 infringement that includes a claim for relief arising under 35 

191 U.S.C. s. 271(e) (2) or 42 U.S.C. s. 262 is not subject to this 

192 part. 

193 Section 9. This act shall take effect upon becoming a law. 
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Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 1103 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Stone offered the following: 

3 

4 

5 

6 

Amendment 

Remove lines 135-142 and insert: 

(e) The person is the inventor or joint inventor of the 

7 patented invention or discovery, or in the case of a patent 

8 filed by and awarded to an assignee of the original inventor or 

9 joint inventors, is the original assignee. 
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Amendment No. 2 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 1103 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Stone offered the following: 

3 

4 Amendment (with title amendment) 

5 Remove lines 185-192 and insert: 

6 or deceptive trade practice in any action brought by an 

7 enforcing authority pursuant to s. 501.207. For the purposes of 

8 this section "enforcing authority" has the same meaning as 

9 provided in s. 501.203. 

10 Section 8. Section 501.997, Florida Statutes, is created 

11 to read: 

12 501.997 Exemptions.-This part shall not apply to 

13 institutions of higher education, to a technology transfer 

14 organization owned by or affiliated with an institution of 

15 higher education, or to a demand letter or an assertion of 

16 patent infringement that includes a claim for relief arising 

17 under 35 U.S.C. s. 271(e) (2) or 42 U.S.C. s. 262. 
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18 

19 

20 

Amendment No. 2 

1111111111111111111111111111 COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 1103 (2015) 

T I T L E A M E N D M E N T 

21 Remove line 21 and insert: 

22 501.997, F.S.; providing exemptions; providing an 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 1211 Community Associations 
SPONSOR(S): Fitzenhagen 
TIED BILLS: None IDEN./SIM. BILLS: SB 870 

REFERENCE ACTION ANALYST 

1) Civil Justice Subcommittee 

2) Business & Professions Subcommittee 

3) Judiciary Committee 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

Bond 

The laws governing condominium, cooperative and homeowners associations all require an annual meeting of 
the members at which some or all of the directors of the association may be elected. Current law does not 
recognize electronic voting. 

The bill creates a mechanism for electronic voting in condominium, cooperative and homeowners association 
elections. 

The bill does not appear to have a fiscal impact on state or local governments. 

The bill has an effective date of July 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
STORAGE NAME: h1211.CJS.DOCX 
DATE: 3/13/2015 



FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

The laws governing condominium, cooperative and homeowners associations all require an annual 
meeting of the members at which some or all of the directors of the association may be elected. 

A condominium association is required to have an annual meeting at which directors are elected.1 

Votes must be cast by "written ballot or voting machine."2 Proxies may not be used in the election. 3 

Florida Administrative Code governing condominium associations also provides detailed regulations for 
voting and election procedures, such as requiring that paper ballots be mailed in double envelopes. 4 

Similar statutory and administrative requirements apply to cooperative associations.5 

A homeowners association is likewise required to hold board of director elections at its annual meeting 
or as provided in its governing documents.6 Elections are conducted in accordance with the procedures 
set forth in the governing documents of the association? Additionally, proxies may be used in the 
election unless otherwise provided in the governing documents.8 

This bill provides that an association may elect to conduct such elections by electronic voting according 
to the following terms: 

Each member voting electronically must consent, in writing, to electronic voting. 

The association must provide each member with a method to: 

• Authenticate the member's identity to the electronic voting system. 
• Secure the member's vote from, among other things, malicious software and the ability of others 

to remotely monitor or control the electronic voting platform. 
• Communicate with the electronic voting system. 
• Review an electronic ballot before its transmission to the electronic voting system. 
• Transmit an electronic ballot to the electronic voting system that ensures the secrecy and 

integrity of each ballot. 
• Verify the authenticity of receipts sent from the electronic voting system. 
• Confirm, at least 14 days before the voting deadline, that the member's electronic voting 

platform can successfully communicate with the electronic voting system. 
• Vote by mail or to deliver a ballot in person in the event of a disruption of the electronic voting 

system, 

In addition, an electronic voting system must be: 

• Accessible to members with disabilities. 
• Secure from, among other things, malicious software and the ability of others to remotely 

monitor or control the system. 
• Able to authenticate the member's identity. 

1 Section 718.112(2)( d) 1., F .S.; see generally Peter M. Dunbar, The Condominium Concept: A Practical Guide for Officers, Owners, 
Realtors, Attorneys, and Directors of Florida Condominiums, 40-57 (14th. ed.) 
2 Section 718.112(2)(d)4., F 
3 !d. 
4 61B-23.0021, F.A.C. 
5 Section 719.106(1)(d), F.S.; 61B-75.005, F.A.C. 
6 Section 720.306(2), F.S. 
7 Section 720.306(9)(a), F.S. 
8 Section 720.306(8), F.S. 
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• Able to communicate with each member's electronic voting platform. 
• Able to authenticate the validity of each electronic ballot to ensure that the ballot is not altered in 

transit. 
• Able to transmit a receipt from the electronic voting system to each member who casts an 

electronic ballot. 
• Able to permanently separate any authentication or identifying information from the electronic 

ballot, rendering it impossible to tie a ballot to a specific member. 
• Able to allow the member to confirm that his or her ballot has been received and counted. 
• Able to store and keep electronic ballots accessible to election officials for recount, inspection, 

and review purposes. 

The bill also defines the term "electronic transmission." See "DRAFTING ISSUES OR OTHER 
COMMENTS:" herein. 

B. SECTION DIRECTORY: 

Section 1 creates s. 718.128, F.S., regarding electronic voting for condominium associations. 

Section 2 creates s. 719.129, F.S., regarding electronic voting for cooperative associations. 

Section 3 creates s. 720.317, F.S., regarding electronic voting for homeowners associations. 

Section 4 provides an effective date of July 1, 2015. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill does not appear to have any impact on state revenues. 

2. Expenditures: 

The bill appears to require rulemaking by the Department of Business and Professional Regulation, 
which may require a minimal nonrecurring expenditure in FY 2015-16 payable from the Division of 
Florida Condominiums, timeshares, and Mobile Homes Trust Fund. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

The bill does not appear to have any impact on local government revenues. 

2. Expenditures: 

The bill does not appear to have any impact on local government expenditures. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill does not appear to have any direct economic impact on the private sector. 

D. FISCAL COMMENTS: 

None. 
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n/a 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

The bill appears to create a need for rulemaking by the Department of Business and Professional 
Regulation to modify election rules for condominiums and cooperatives. The department appears to 
have adequate rulemaking authority at ss. 718.501(1)(f) and 719.501(1)(f), F.S. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

The bill defines the term "electronic transmission." However, the defined term is not used in the 
substance of the bill. 

The bill does not state whether members voting electronically count for purposes of obtaining a 
quorum. 

The bill appears to be limited to "elections." It is unclear whether this is limited to election of the 
directors of an association, or extends to other matters that can be, or must be, put up to a vote. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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HB 1211 2015 

1 A bill to be entitled 

2 An act relating to community associations; creating 

3 ss. 718.128, 719.129, and 720.317, F.S.; authorizing 

4 condominium, cooperative, and homeowners' associations 

5 to conduct elections by electronic voting under 

6 certain conditions; providing a definition; providing 

7 an effective date. 

8 

9 Be It Enacted by the Legislature of the State of Florida: 

10 

11 Section 1. Section 718.128, Florida Statutes, is created 

12 to read: 

13 718.128 Electronic voting.-The association may conduct 

14 elections by electronic voting if a member consents, in writing, 

15 to voting electronically and the following requirements are met: 

(1) The association provides each member with: 16 

17 (a) A method to authenticate the member's identity to the 

18 electronic voting system. 

19 (b) A method to secure the member's vote from, among other 

20 things, malicious software and the ability of others to remotely 

21 monitor or control the electronic voting platform. 

22 (c) A method to communicate with the electronic voting 

23 system. 

24 (d) A method to review an electronic ballot before its 

25 transmission to the electronic voting system. 

26 (e) A method to transmit an electronic ballot to the 
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27 electronic voting system that ensures the secrecy and integrity 

2 8 of each ballot. 

29 (f) A method to allow members to verify the authenticity 

30 of receipts sent from the electronic voting system. 

31 (g) A method to confirm, at least 14 days before the 

32 voting deadline, that the member's electronic voting platform 

33 can successfully communicate with the electronic voting system. 

34 (h) In the event of a disruption of the electronic voting 

35 system, the ability to vote by mail or to deliver a ballot in 

36 person. 

37 

38 

(2) The association uses an electronic voting system that 

is: 

39 (a) Accessible to members with disabilities. 

40 (b) Secure from, among other things, malicious software 

41 and the ability of others to remotely monitor or control the 

42 system. 

43 (c) Able to authenticate the member's identity. 

44 (d) Able to communicate with each member's electronic 

45 voting platform. 

46 (e) Able to authenticate the validity of each electronic 

47 ballot to ensure that the ballot is not altered in transit. 

48 (f) Able to transmit a receipt from the electronic voting 

49 system to each member who casts an electronic ballot. 

50 (g) Able to permanently separate any authentication or 

51 identifying information from the electronic ballot, rendering it 

52 impossible to tie a ballot to a specific member. 
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53 (h) Able to allow the member to confirm that his or her 

54 ballot has been received and counted. 

55 (i) Able to store and keep electronic ballots accessible 

56 to election officials for recount, inspection, and review 

57 purposes. 

58 (3) For purposes of this section, the term "electronic 

59 transmission" means any form of communication, not directly 

60 involving the physical transmission or transfer of paper, which 

61 creates a record that may be retained, retrieved, and reviewed 

62 by a recipient and which may be directly reproduced in a 

63 comprehensible and legible paper form by such recipient through 

64 an automated process. Examples of electronic transmission 

65 include, but are not limited to, telegrams, facsimile 

66 transmissions of images, and text that is sent via electronic 

67 mail between computers. 

68 Section 2. Section 719.129, Florida Statutes, is created 

69 to read: 

70 719~129 Electronic voting.-The association may conduct 

71 elections by electronic voting if a member consents, in writing, 

72 to voting electronically and the following requirements are met: 

(1) The association provides each member with: 73 

74 (a) A method to authenticate the member's identity to the 

75 electronic voting system. 

76 (b) A method to secure the member's vote from, among other 

77 things, malicious software and the ability of others to remotely 

78 monitor or control the electronic voting platform. 
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79 (c) A method to communicate with the electronic voting 

80 system. 

81 (d) A method to review an electronic ballot before its 

82 transmission to the electronic voting system. 

83 (e) A method to transmit an electronic ballot to the 

84 electronic voting system that ensures the secrecy and integrity 

8 5 of each ballot. 

86 (f) A method to allow members to verify the authenticity 

87 of receipts sent from the electronic voting system. 

88 (g) A method to confirm, at least 14 days before the 

89 voting deadline, that the member's electronic voting platform 

90 can successfully communicate with the electronic voting system. 

91 (h) In the event of a disruption of the electronic voting 

92 system, the ability to vote by mail or to deliver a ballot in 

93 person. 

94 

95 

(2) The association uses an electronic voting system that 

is: 

96 (a) Accessible to members with disabilities. 

97 (b) Secure from, among other things, malicious software 

98 and the ability of others to remotely monitor or control the 

99 system. 

100 

101 

(c) Able to authenticate the member's identity. 

(d) Able to communicate with each member's electronic 

102 voting platform. 

103 (e) Able to authenticate the validity of each electronic 

104 ballot to ensure that the ballot is not altered in transit. 
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105 (f) Able to transmit a receipt from the electronic voting 

106 system to each member who casts an electronic ballot. 

107 (g) Able to permanently separate any authentication or 

108 identifying information from the electronic ballot, rendering it 

109 impossible to tie a ballot to a specific member. 

110 (h) Able to allow the member to confirm that his or her 

111 ballot has been received and counted. 

112 (i) Able to store and keep electronic ballots accessible 

113 to election officials for recount, inspection, and review 

114 purposes. 

115 (3) For purposes of this section, the term "electronic 

116 transmission" means any form of communication, not directly 

117 involving the physical transmission or transfer of paper, which 

118 creates a record that may be retained, retrieved, and reviewed 

119 by a recipient and which may be directly reproduced in a 

120 comprehensible and legible paper form by such recipient through 

121 an automated process. Examples of electronic transmission 

122 include, but are not limited to, telegrams, facsimile 

123 transmissions of images, and text that is sent via electronic 

124 mail between computers. 

125 Section 3. Section 720.317, Florida Statutes, is created 

126 to read: 

127 720.317 Electronic voting.-The association may conduct 

128 elections by electronic voting if a member consents, in writing, 

129 to voting electronically and the following requirements are met: 

130 (1) The association provides each member with: 
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131 (a) A method to authenticate the member's identity to the 

132 electronic voting system. 

133 (b) A method to secure the member's vote from, among other 

134 things, malicious software and the ability of others to remotely 

135 monitor or control the electronic voting platform. 

136 (c) A method to communicate with the electronic voting 

137 system. 

138 (d) A method to review an electronic ballot before its 

139 transmission to the electronic voting system. 

140 (e) A method to transmit an electronic ballot to the 

141 electronic voting system that ensures the secrecy and integrity 

142 of each ballot. 

143 (f) A method to allow members to verify the authenticity 

144 of receipts sent from the electronic voting system. 

145 (g) A method to confirm, at least 14 days before the 

146 voting deadline, that the member's electronic voting platform 

147 can successfully communicate with the electronic voting system. 

148 (h) In the event of a disruption of the electronic voting 

149 system, the ability to vote by mail or to deliver a ballot in 

150 person. 

151 (2) The association uses an electronic voting system that 

152 is: 

153 (a) Accessible to members with disabilities. 

154 (b) Secure from, among other things, malicious software 

155 and the ability of others to remotely monitor or control the 

156 system. 
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(c) Able to authenticate the member's identity. 

(d) Able to communicate with each member's electronic 

159 voting platform. 

160 (e) Able to authenticate the validity of each electronic 

161 ballot to ensure that the ballot is not altered in transit. 

2015 

162 (f) Able to transmit a receipt from the electronic voting 

163 system to each member who casts an electronic ballot. 

164 (g) Able to permanently separate any authentication or 

165 identifying information from the electronic ballot, rendering it 

166 impossible to tie a ballot to a specific member. 

167 (h) Able to allow the member to confirm that his or her 

168 ballot has been received and counted. 

169 (i) Able to store and keep electronic ballots accessible 

170 to election officials for recount, inspection, and review 

171 purposes. 

172 (3) For purposes of this section, the term "electronic 

173 transmission" means any form of communication, not directly 

174 involving the physical transmission or transfer of paper, which 

175 creates a record that may be retained, retrieved, and reviewed 

176 by a recipient and which may be directly reproduced in a 

177 comprehensible and legible paper form by such recipient through 

178 an automated process. Examples of electronic transmission 

179 include, but are not limited to, telegrams, facsimile 

180 transmissions of images, and text that is sent via electronic 

181 mail between computers. 

182 Section 4. This act shall take effect July 1, 2015. 

Page 7 of? 

CODING: Words stricken are deletions; words underlined are additions. 

hb1211-00 



1111111111111111111111111111 

Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 1211 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Civil Justice Subcommittee 

2 Representative Fitzenhagen offered the following: 

3 

4 Amendment (with title amendment) 

5 Remove lines 58-67 and insert: 

6 (3) A member voting electronically pursuant to this section 

7 shall be counted as being in attendance at the meeting for 

8 purposes of determining a quorum. 

9 (4) The bylaws of an association must provide for and allow 

10 voting pursuant to this section before this section shall apply. 

11 This section may apply to some or all matters for which a vote 

12 of the membership is required. 

13 Remove lines 115-124 and insert: 

14 (3) A member voting electronically pursuant to this section 

15 shall be counted as being in attendance at the meeting for 

16 purposes of determining a quorum. 
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17 (4) The bylaws of an association must provide for and allow 

18 voting pursuant to this section before this section shall apply. 

19 This section may apply to some or all matters for which a vote 

20 of the membership is required. 

21 Remove lines 172-181 and insert: 

22 (3) A member voting electronically pursuant to this section 

23 shall be counted as being in attendance at the meeting for 

24 purposes of determining a quorum. 

25 (4) The bylaws of an association must provide for and allow 

26 voting pursuant to this section before this section shall apply. 

27 This section may apply to some or all matters for which a vote 

28 of the membership is required. 

29 

30 -----------------------------------------------------

31 TITLE AMENDMENT 

32 Remove line 6 and insert: 

33 certain conditions; providing that a member voting 

34 electronically is counted towards quorum; requiring that the 

35 bylaws allow electronic voting of some or all matters; providing 
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