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The bill sets forth requirements for malt beverage manufacturers, distributors, and vendors in order to 
support the growth of the malt beverage industry while maintaining the three-tier system. 
Package Stores and Electronic Benefits Transfer Program 
• Repeals the provisions that limits the items a package store may sell and that prohibits direct 

access to other buildings or rooms. 
• Provides that EBT cards cannot be used to purchase alcoholic beverages. 
Malt Beverage ManufacturerNendor Licensure Three-Tier Exceptions 
• Manufacturers with Vendor's Licenses: 

o Permits a manufacturer to obtain a vendor's license at two manufacturing premises. 
o Provides for the sale of malt beverages directly to consumers for on-premises and off-premises 

consumption with some limitations. 
• Taprooms: 

o A manufacturer may have a taproom at its licensed premises without a vendor's license to sell 
malt beverages directly to consumers with some limitations. 

• Brewpubs: 
o May sell malt beverages brewed on premises for on-premises or off-premises consumption. 
o May sell malt beverages brewed by other manufacturers as authorized by its vendors license. 

Deliveries of Alcoholic Beverages 
• A licensed vendor does not need a vehicle permit for vehicles owned or leased by the vendor to 

transport alcoholic beverages from a distributor's place of business. 
Growlers and Malt Beverage Tastings 
• Specifies growlers to be containers of 32, 64, and 128 ounces; specifies packaging and labeling 

requirements and the licensees authorized to fill and sell growlers. 
• Permits manufacturers or distributors to conduct tasting of malt beverages on a vendor's licensed 

premises subject to certain requirements. 
Malt Beverage Franchise Agreements 
• Revises regulation of contract agreements between malt beverages manufacturers and distributors. 
Limited Malt Beverage Self-Distribution 
• Permits limited self-distribution by malt beverage manufacturers to vendors not within the exclusive 

sales territory of a contracted distributor. 
Craft Distilleries 
• Permits craft distilleries to sell unlimited distilled spirits in face-to-face transactions with consumers 

making the purchases for personal use. 

The bill is expected to result in a reduction of revenues to the Department of Business and Professional 
Regulation. However, the fiscal impact has been addressed in the House fiscal plan for FY 2015-16. 

The bill has an effective date of July 1, 2015. 
This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

General Beverage Law 

Three-Tier System 

Chapters 561-565 and 567-568, F.S., comprise Florida's Beverage Law. The Division of Alcoholic 
Beverages and Tobacco (Division), in the Department of Business and Professional Regulation 
(Department), is responsible for the regulation of the alcoholic beverage industry. 1 

In general, Florida's Beverage Law provides for a structured three-tiered distribution system consisting 
of the manufacturer, distributor, and vendor. The manufacturer creates the beverages. The distributor 
obtains the beverages from the manufacturer and delivers them to the vendor. The vendor makes the 
ultimate sale to the consumer. In the three-tiered system, alcoholic beverage excise taxes are generally 
collected at the distribution level based on inventory depletions and the state sales tax is collected at 
the retail level. 

The three-tiered system is deeply rooted in the concept of the perceived "tied house evil," in which a 
bar is owned or operated by a manufacturer or the manufacturer exercises undue influence over the 
retail vendor.2 Activities between manufacturers, distributors, and vendors are extensively regulated 
and constitute the basis for Florida's "Tied House Evil" law. Among those regulations, s. 561.42, F.S., 
prohibits a manufacturer or distributor from having any financial interest, directly or indirectly, in the 
establishment or business of a licensed vendor. 

The following are some limited exceptions to the three-tier regulatory system: 

• A manufacturer of malt beverages may obtain a vendor's license for the sale of alcoholic beverages 
on property that includes a brewery and promotes tourism;3 

• A vendor may obtain a manufacturer's license to manufacture malt beverages if the vendor brews 
malt beverages at a single location in an amount of no more than 10,000 kegs per year and sells the 
beverages to consumers for consumption on the premises or consumption on contiguous licensed 
premises owned by the vendor; 4 

• A licensed winery may obtain up to three vendor's licenses for the sale of alcoholic beverages on a 
property;5 

• Individuals may bring small quantities of alcohol back from trips out-of-state without being held to 
distributor requirements. 6 

Electronic Benefits Transfer Program 

Current Situation 

Currently, the Florida Department of Children and Families (DCF) uses the electronic benefits transfer 
(EBT) cards to assist in the dissemination of the food assistance benefits and temporary cash 

Is. 561.02, F.S. 
2 Erik D. Price, Time to Untie the House? Revisiting the Historical Justifications of Washington's Three- Tier System Challenged by 
Costco v. Washington State Liquor Control Board, (June 2004), http://www.lanepowe1l.com/wp-
content/up1oads/2009/04/pricee _ 00 1.pdf. 
3 s. 561.221(2), F.S. 
4 s. 561.221(3), F.S. 
5 s. 561.221(1), F.S. 
6 s. 562.16, F.S. 
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assistance payments provided by federal and state government programs such as SNAP 
(Supplemental Nutrition Assistance Program) and TANF (Temporary Assistance for Needy Families). 7 

The benefits are placed on an EBT card, which acts like a credit card with a set limit, and can be used 
for certain covered purchases. 

Section 402.82(4), F.S., provides locations and activities for which the EBT card cannot be used. The 
EBT card cannot be used at "[a]n establishment licensed under the Beverage Law to sell distilled spirits 
as a vendor and restricted as to the types of products that can be sold under ss. 565.04 and 565.045, 
or in a bottle club as defined ins. 561.01."8 Therefore the EBT card is not permitted to be used in 
package stores, where all alcoholic beverages, including distilled spirits are sold.9 Additionally, the EBT 
card cannot be used at bars and restaurants that hold quota licenses pursuant to s. 565.02(1)(b)-(f), 
F.S., where alcoholic beverages including distilled spirits are sold. 

Effect of the Bill 

The bill expands the prohibition for the use of the EBT card by amending s. 402.82, F.S., to provide that 
EBT cards cannot be used to purchase an alcoholic beverage as defined ins. 561.01, F.S., and sold 
pursuant to the Beverage Law. This would include any alcoholic beverage sold pursuant to chs. 561, 
562, 563, 564, 565, 567, and 568 F.S., including all wines, beers, and spirits. 

Package Stores 

Current Situation 

Section 565.04, F.S., provides that vendors licensed under s. 565.02(1 )(a), F.S., are not permitted to 
sell any merchandise in their store other than alcoholic beverages, bitters, grenadine, nonalcoholic 
mixers (not including juice from outside of Florida), fruit juice produced in Florida, bar and party 
supplies and equipment and tobacco products. Section 565.02(1 )(a), F.S., creates a state license for 
"vendors who are permitted to sell any alcoholic beverages regardless of alcoholic content" and 
"operating a place of business where [alcoholic] beverages are sold only in sealed containers for 
consumption off the premises." The result has been the creation of "package stores," where the vendor 
sells the above and nothing else in an enclosed space that is separated from any other store by a wall. 

The beverage law restricts businesses who sell alcoholic beverages from employing persons under the 
age of 18, subject to a few exceptions.10 Package stores are not exempt from this requirement, and 
may only employ persons age 18 or over. Grocery stores and drug stores licensed to sell malt 
beverages and wine may employ persons under the age of 18. 

Effect of the Bill 

The bill repeals s. 565.04, F.S., permitting vendors licensed under s. 565.02(1 )(a), F.S., to sell alcoholic 
beverages in stores without restrictions on other items that may be sold in the store. This will permit 
grocery stores and big box chain stores to put spirits in their main store rather than building or renting a 
separate building to sell the higher alcoholic content beverages. Additionally, the repeal of this section 
will remove the restriction on the type of products that may be sold in a package store. 

The bill also amends s. 562.13, F.S., to clarify that vendors who are allowed to employ persons under 
the age of 18 must have a person 18 years of age or older personally supervise the sale of any distilled 
spirits beverage product sold by the vendor. 

7 s. 402.82(1), F.S. 
8 s. 402.82(4)(a), F.S. 
9 s. 565.04, F.S. 
10 s. 562.13, F.S. 
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Malt Beverage ManufacturerNendor Licensure Exceptions 

Current Situation 

There are a few exceptions to the three-tier regulatory system throughout the nation, where one of the 
three-tiers (manufacturer, distributor, or vendor) has some ownership or control interest in another tier. 
Two exceptions in Florida law are referred to as the "tourism exception" and the "brewpub exception." 

Tourism Exception 

The first exception is sometimes referred to as the Tourism Exception. In this exception, a 
manufacturer of malt beverages may obtain vendor's licenses for the sale of alcoholic beverages on 
property that includes a brewery and promotes tourism. 

This exception first became law 1963, when s. 561.221, F.S., was amended to permit malt beverage 
manufacturers to hold one vendor's license. 11 The language was amended in 1967 to permit wine 
manufacturers to hold one vendor's license, 12 and again in 1978 to permit malt beverage and wine 
manufacturers to hold two vendor's licenses. 13 At the time, three manufacturers met the criteria to hold 
a vendor's license, but only one did. 14 The next amendment came 1979,15 when the statute was 
amended to permit malt beverage and wine manufacturers to hold three vendor's licenses. 

In 1984,16 the current exception was adopted into law. Chapter 84-142, Laws of Florida amended s. 
561.221, F.S., to remove malt beverage manufacturers from the provision permitting malt beverage and 
wine manufacturers to hold three vendor's licenses and created a new subsection permitting a malt 
beverage manufacturer to hold vendor's licenses on a property consisting of a single complex, 
including a brewery, which promotes the brewery and the tourism industry. These amendments 
authorized a malt beverage manufacturer to have unlimited vendor's licenses on a property contiguous 
to a brewery. 17 At the time, only one manufacturer took advantage of the amendment, Anheuser 
Busch, at its Busch Gardens location in Tampa, Florida. This provision has not been amended since 
1984. 

This exception permits manufacturers to obtain vendor's licenses for the sale of malt beverages at a 
brewery location if the vendor's license will promote tourism. 18 As interpreted by the Division, this 
exception permits the restaurant or taproom attached to the manufacturing premises to sell alcoholic 
beverages subject to the following conditions: 

• Malt beverages manufactured on premises or shipped from the manufacturer's other manufacturing 
premises may be sold for on-premises consumption; 

• Malt beverages manufactured on premises or shipped from the manufacturer's other manufacturing 
premises may be sold for off-premises consumption in authorized containers, including growlers; 

• Any other alcoholic beverages may be sold as authorized by the vendor's license. 

In Florida, a number of breweries, known as "craft breweries,"19 have used the exception to open 
restaurants or taprooms attached to their breweries in order to build their brand. Between 1995 and 

11 ch. 63-11, Laws ofFla. 
12 ch. 67-511, Laws of Fla. 
13 ch. 78-187, Laws ofFla. 
14 Senate Staff Analysis and Economic Impact Statement, SB 758 (1978), May 2, 1978. 
15 ch. 79-54, Laws of Fla. 
16 ch. 84-142, Laws ofFla. 
17 Senate Staff Analysis and Economic Impact Statement, SB 813 (1984), May 9, 1984 (CS/HB 183 was substituted for CS/SB 813). 
18 s. 561.221(2), F.S. 
19 The Brewers Association defines a "craft brewer" as a small, independent and traditional brewer, with an annual production of 6 
million barrels of beer or less, less than 25% owned or controlled by an alcoholic beverage industry member that is not a craft 
brewery, and has a majority of its total beverage alcohol volume in beers whose flavor derives from traditional or innovative brewing 
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February 2014, 90 licenses have been issued in Florida to various entities pursuant to this exception, 
with 33 being issued in 2012 and 2013 alone.2° Currently in Florida, approximately 60 breweries are 
licensed as both manufacturers and vendors pursuant to this exception.21 

Since 1977, the brewery industry has grown nationwide exponentially, from 89 breweries nationwide in 
1977 to 2,538 in June 2013.22 During 2013, craft brewers saw an 18 percent rise in volume and a 20 
percent increase by dollars compared to 15 percent rise in volume and 17 percent increase by dollars 
in 2012.23 

Brewpub Exception 

The second exception where an entity may obtain both a license as a manufacturer of malt beverages 
and a vendor's license for the sale of alcoholic beverages is often referred to as the Brewpub 
Exception. This exception was added to s. 561.221, F.S., by SB 1218 (1987),24 which amended the 
language to permit a vendor to be licensed as a manufacturer of malt beverages at a single location, 
with the following requirements: 

• The brewpub may not brew more than 10,000 kegs of malt beverages on the premises per year; 
• Malt beverages manufactured on premises must be sold for on-premises consumption; 
• Malt beverages brewed by other manufacturers, as well as wine or liquor may be sold for on

premises consumption as authorized by its vendor's license; 
• The brewpub must keep records and pay excise taxes for the malt beverages it sells or gives to 

consumers. 

Due to the requirement that malt beverages be sold for on-premises consumption, brewpubs are not 
permitted to sell growlers. 

Overlap of Exceptions 

The statutory language of the Tourism Exception addresses a manufacturer that wishes to hold a 
vendor's license to permit the sale of malt beverages directly to the public at a brewery. The statutory 
language of the Brewpub Exception addresses a vendor that wishes to hold a manufacturer's license to 
permit the brewing of malt beverages for consumption on premises at a retail location. Nevertheless, 
some "brewpubs" are licensed under the Tourism Exception. In some cases, these restaurants even 
use the word "brewpub" in the name of the business. At these manufacturers' locations, the public is 
able to purchase growlers. However a vendor licensed as a brewpub pursuant to the brewpub 
exception is not able to sell growlers to the public. 

Additionally, the Division has permitted licensees originally licensed pursuant to the Brewpub Exception 
to change their licensure to a manufacturer with a vendor's license under the Tourism Exception. The 
law created limited exceptions to the three-tier system; however, as more recently implemented, the 
overlap between the tiers has become more pronounced. 

ingredients and their fermentation. BREWERS ASSOCIATION, Craft Brewer Defined, http://www.brewersassociation.org/statistics/craft
brewer-defined/ (last visited Feb. 6, 2015). 
20 Email from Dan Olson, Deputy Director of Legislative Affairs, Department of Business and Professional Regulation, Re: CMB 
licenses with a vendor's license issued pursuant to s. 561.221(2), F.S., by year since 1995 (Feb. 4, 2014). 
21 !d. 
22 BREWERS AsSOCIATION, Brewers Association Reports Continued Growth for U.S. Craft Brewers, (July 29, 2013), 
http://www.brewersassociation.org/press-releases/brewers-association-reports-continued-growth-for-u-s-craft-brewers/. 
23 BREWERS ASSOCIATION, Craft Brewing Facts, http://old.brewersassociation.org/pages/business-tools/craft-brewing-statistics/facts 
(last visited on Feb. 6, 2015). 
24 ch. 87-63, Laws ofFla. 
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Come to Rest Requirements 

Section 561.5101, F.S., provides that, for purposes of inspection and tax-revenue control, all malt 
beverages except those brewed in brewpubs pursuant to s. 561.221(3), F.S., must come to rest at the 
licensed premises of a distributor prior to being sold to a vendor. The exception does not include s. 
561.221 (2), F.S., for beer brewed at a brewery and sold at retail on the manufacturer's premises under 
the Tourism Exception. 

Effect of the Bill 

Manufacturer with Vendor's License Exception 

The bill permits manufacturers to obtain a vendor's license at two manufacturing premises licensed by 
the manufacturer, pursuant to the following requirements: 

• The manufacturing premises and the vendor's retail premises must be located on the same 
property, which may be separated by one street or highway. 

• The premises must contain a brewery. 
• The manufacturer and the vendor retail premises must be included on a sketch provided to the 

Division at the time of application for licensure. 

The manufacturer is permitted to sell alcoholic beverages to consumers pursuant to their vendor's 
license in face-to-face transactions subject to the following requirements: 

• Malt beverages brewed at the licensed manufacturing premises or at another manufacturing 
premises owned by the manufacturer to consumers: 
o For on-premises consumption. 
o For off-premises consumption in authorized containers such as cans or bottles. 
o For off-premises consumption in growlers. 

• Malt beverages brewed by another manufacturer: 
o For on-premises consumption. 
o For off-premises consumption in authorized containers such as cans or bottles. 
o For off-premises consumption in growlers. 

• Wine or liquor for on-premises or off-premises consumption as authorized by the vendor's license. 

The manufacturer maintains responsibility to maintain records and pay excise taxes for the malt 
beverages it sells or gives to consumers pursuant to its vendor's license. 

An entity that has applied for a manufacturer's and vendor's license at more than two licensed 
manufacturing premises pursuant to this paragraph before March 15, 2015, or has been issued a 
manufacturer's and vendor's license at more than two licensed manufacturing premises pursuant to this 
paragraph before July 1, 2015, may maintain the licenses previously obtained or received based on the 
application prior to March 15, 2015, but may not obtain or apply for additional vendor's licenses. But 
manufacturers that hold both a vendor's license and a manufacturer's license must comply with the 
above listed requirements. 

Manufacturers with vendor's licenses are prohibited from creating a chain of more than two vendor 
licensed manufacturing premises under common control of one entity, either directly or indirectly. 
However, manufacturers are not prohibited to purchase or own stock in a publicly traded corporation 
where the licensee does not have and does not obtain a controlling interest. For manufacturers that 
hold vendor's licenses at' more than two licensed manufacturing premises prior to July 1, 2015, or 
applied for prior to March 15, 2015, the limit of two is replaced with the actual number of manufacturing 
premises with vendor licenses the entity operates or obtains as a result of the application prior to March 
15, 2015. 
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Taprooms 

The bill permits manufacturers to have a taproom at a licensed manufacturing premises without 
obtaining a vendor's license. Manufacturers who already have two premises with both a manufacturer 
and vendor's license pursuant to the above exception may have a taproom at any additional 
manufacturing premises or at any manufacturing premises in lieu of obtaining a vendor license. 
Manufacturers may only have a taproom pursuant to the following requirements: 

• Taprooms must be attached to the licensed manufacturing premises, which may be separated by a 
street or highway; 

• The manufacturing premises and taproom must be included on a sketch provided to the Division at 
the time of application for licensure. 

The manufacturer is authorized to sell only malt beverages it brews, in a taproom through face-to-face 
transactions with consumers according to the following requirements: 

• For on-premises consumption; 
• For off-premises consumption in growlers. 

Of the malt beverages sold in the taproom, at least 70 percent must have been brewed on the licensed 
manufacturing premises. No more than 30 percent of the malt beverages sold in the taproom may be 
brewed by the manufacturer at other licensed manufacturing premises and shipped to the taproom 
pursuant to s. 563.022(14)(d), F.S. 

The manufacturer maintains its responsibility to record and pay excise taxes for the malt beverages it 
sells or gives to consumers in the taproom. Furthermore, manufacturers are permitted to obtain a 
permanent food service license in the taproom. 

Severability of the Brewery with Vendor's License Exception and Taprooms Exception 

The bill provides that, if a provision of s. 561.221 (2), F.S., regarding the breweries with a vendor's 
license exception or taprooms, as referenced above, is held invalid, or if the application of the section is 
held invalid, that the invalidity of the section does not affect other provisions or applications of the act. 

Brewpub Exception 

The bill maintains the Division's authority to issue both a manufacturer's and a vendor's license to a 
brewpub subject to the following requirements, in addition to the existing requirements listed above: 

• The brewpub may not ship malt beverages to or between licensed brewpub premises owned by the 
same licensed entity pursuant to s. 563.022(14)(d), F.S.; 

• The brewpub must hold a permanent food service license; 
• The brewpub shall not place malt beverages brewed on the premises into the distribution channel. 

The brewpub is permitted to sell alcoholic beverages to consumers pursuant to their vendor's license in 
face-to-face transactions subject to the following requirements: 

• Malt beverages brewed at the brewpub: 
o For on-premises consumption; 
o For off-premises consumption in growlers. 

• Malt beverages brewed by another manufacturer: 
o For on-premises consumption; 
o For off-premises consumption in growlers if the brewpub holds a valid quota license. 

• Wine or liquor for on-premises or off-premises consumption as authorized by the vendor's license. 
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Come to Rest Requirements 

The bill exempts malt beverages brewed by a manufacturer with a vendor's license pursuant to s. 
561.221 (2) or (3), F.S., (Tourist Exception, Taprooms, and Brewpubs) from the requirement that all 
malt beverages come to rest at the licensed premises of a distributor prior to being sold to a vendor by 
the distributor. 

Malt Beverage Tastings 

Current Situation 

As part of Florida's "Tied House Evil" laws, there are many restrictions to the business and market 
activities between the three-tiers. Restrictions include preventing shared promotions, where a 
manufacturer or distributor may partner with a vendor to promote a specific product at the vendor's 
location. 

Manufacturers and distributors are prohibited from providing malt beverages for tastings at a vendor's 
licensed premises, as it would be a violation of the Tied-House Evil provisions of the Beverage Law. 
Section 561.42(14)(e}, F.S., prohibits sampling activities that include the tasting of beer at a vendor's 
premises that is licensed for off-premises sales only. Additionally, s. 561.42(1 ), F.S., prohibits a 
licensed manufacturer or distributor from assisting any vendor by any gifts or loans of money or 
property of any description or by the giving of any rebates of any kind whatsoever. 

Vendors are permitted to provide alcoholic beverages directly to consumers if the alcoholic beverages 
are paid for by the vendor. Therefore, vendors are currently permitted to conduct malt beverage 
tastings using malt beverages that the vendor owns. 

Effect of the Bill 

The bill deletes language ins. 561.42(14)(e), F.S., prohibiting manufacturers or distributors from 
conducting sampling of malt beverages on a vendor's licenses premises and makes some conforming 
changes to the subsection. 

Additionally, s. 563.09, F.S., is created to permit a manufacturer, distributor, or importer of malt 
beverages, or any contracted third-party agent thereof to conduct malt beverages tastings on a 
vendor's licensed premises if the vendor is licensed for on-premises consumption or the vendor is 
licensed for off premises consumption and: 

• The vendor's licensed premises consists of at least 10,000 square feet or more interior space; or, 
• The vendor is licensed pursuant to s. 565.02(1 )(a), F.S.; 

The tastings may only be conducted as follows: 

• Limited to and directed toward members of the general public of the age of legal consumption; 
• If the vendor is licensed for on premises consumption, served in a cup, glass, or other open 

container; and, 
• If the vendor is only licensed for off premises consumption, be provided to the consumer in a tasting 

cup with a capacity of 3.5 ounces or less. 

The manufacturer or distributor may purchase the malt beverages from the vendor at no more than 
retail price. 

STORAGE NAME: h0107b.GOAS.DOCX 
DATE: 3/20/2015 

PAGE: 8 



The manufacturer or distributor conducting the tastings shall: 

• Provide the malt beverages used in the tasting; 
• The total volume of the product offered for tasting may not exceed 576 ounces. 
• Not pay a fee or provide any compensation to the vendor; 
• Properly dispose of any remaining beverages or return any unconsumed malt beverages to the 

manufacturer's or distributor's inventory; 
• Must complete any applicable reports and pay applicable excise taxes, even if the manufacturer or 

distributor contracts with a third-party agent to conduct the tasting. 

More than one tasting may be held on a licensed premises each day, but only one tasting event may be 
conducted at any one time. 

The bill does not alter a vendor's rights to conduct tastings under the current law, and is supplemental 
to any special act or ordinance. The bill provides rulemaking authority for the division to adopt rules to 
implement the tastings provision. 

Deliveries of Alcoholic Beverages 

Current Situation 

A license vendor is permitted to transport alcoholic beverage purchased directly from a distributor's 
place of business to the vendor's licensed premises or off-premises storage, so long as the vendor or 
any person disclosed on the application owns or leases the vehicle used for transport and that the 
vehicle was disclosed to the Division and a permit is issued for the vehicle. The person whose name is 
included in the permit application must be the person that operates the vehicle during transport.25 

In order to obtain a vehicle permit for the transport of alcoholic beverages, the licensee must submit an 
application with a $5 fee per vehicle to the Division. Permits do not expire unless the licensee disposes 
of the vehicle, the vendor's license is transferred, canceled, or not renewed, or is revoked. The vendor 
may request that a permit be canceled. 26 

By accepting a vehicle permit, the vendor or person disclosed on the application agrees the vehicle is 
subject to inspection and search without a search warrant, to ensure the vendor is complying with the 
Beverage Law. The inspection may be completed by authorized Division employees, sheriffs, deputy 
sheriffs, and police officers during business hours or when the vehicle is being used to transport 
alcoholic beverages. The vehicle permit and invoice or sales ticket for the alcoholic beverage in the 
vehicle must be carried in the vehicle while the vehicle is being used to transport alcoholic beverages. 

Pursuant to s. 562.07, F.S., alcoholic beverages cannot be transported in quantities of more than 12 
bottles except by: 

• Common Carriers; 
• In owned or leased vehicles of licensed vendors or authorized persons transporting the alcoholic 

beverages from a distributor's place of business to the vendor's licensed premises or off-premises 
storage if the vehicle has the required permit; 

• Individuals who possess the beverages not for resale; 
• Licensed manufacturers, distributors, or vendors delivery of alcoholic beverages away from their 

place of business in vehicles owned or leased by the licensees; or 
• A vendor, distributor, pool buying agent, or salesperson of wine and spirits as outlined in s. 

561.57(5), F.S. 

25 s. 561.57(3), F.S. 
26 s. 561.57(4), F.S 
STORAGE NAME: h0107b.GOAS.DOCX 
DATE: 3/20/2015 

PAGE: 9 



Effect of the Bill 

The bill amends s. 561.57(3) and (4), F.S., to allow a licensed vendor to transport alcoholic beverages 
from a distributor's place of business to the vendor's licensed premises or off-premises storage 
permitted by the Division without a vehicle permit if the vehicle is owned or leased by the vendor. 
However, a vehicle permit shall be required if the vehicle is owned or leased by a person listed on the 
vendor's license. 

Additionally, the bill maintains the requirement to possess an invoice or sales ticket during the 
transportation of alcoholic beverages. 

Finally, the bill amends s. 562.07, F.S., by amending entities and individuals that can transport 
alcoholic beverages in quantities of more than 12 bottles to include: 

• Common carriers; 
• Individuals who possess the beverages not for resale; 
• Licensed manufacturers, distributors, or vendors transporting alcoholic beverages pursuant to s. 

561.57, F.S. 

Container Sizes and Growlers 

Current Situation 

Standard Containers 

Currently, s. 563.06(6), F.S., requires that all malt beverages that are offered for sale by vendors be 
packaged in individual containers of no more than 32 ounces. However, malt beverages may be 
packaged in bulk or in kegs or in barrels or in any individual container containing one gallon or more of 
malt beverages regardless of individual container type. The industry developed bottles, cans, kegs, and 
other containers, as well as the shipping equipment to protect and distribute bottles, cans, and kegs 
based on industry standard sizes. Distributors have created a nationwide distribution system with the 
capacity to transport industry standard sized containers. 27 

Growlers 

Some states permit vendors to sell malt beverages in containers known as growlers, which typically are 
reusable containers of 32 or 64 ounces that the consumer can take to a manufacturer/vendor to be 
filled with malt beverage for consumption off the licensed premises.28 The standard size for a growler is 
64 ounces.29 Florida malt beverage law does not specifically address growlers. 

Florida malt beverage law does not permit the use of 64 ounce containers or any other container size 
between 32 ounces and one gallon. As a result, growlers are prohibited in any sizes other than 32 
ounces or less, and one gallon. 

Effect of the Bill 

Container Size 

The bill provides that authorized containers as defined ins. 563.06(6), F.S., do not include growlers. A 
new subsection is created to define growlers, set requirements for growlers, and indicate license types 

27 Testimony, Workshop on Craft Brewers Business Development Regulatory Issues, Business & Professional Regulation 
Subcommittee (Jan. 9, 2013). 
28 Beer Advocate, The Growler: Beer-To-Go!,(July 31, 2002) http://www.beeradvocate.com/articles/384/. 
29 Brew-Tek, What is a Growler?, http://www.brew-tek.com/products/growlers/what-is-a-growler/ (last visited Feb. 6, 2015). 
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authorized to fill growlers. The new container sizes authorized for use as growlers are limited to use as 
specified and may not be used for purposes of distribution or sale outside the manufacturer's or 
vendor's licensed premises. 

Growlers 

The bill defines growlers as a container of 32, 64, and 128 ounces in volume, originally manufactured to 
hold malt beverages. The requirement that the container be originally manufactured to hold malt 
beverages insures the exclusion of containers such as empty soda bottles, milk jugs, or other 
containers not manufactured strictly to hold malt beverages. 

Licensees may fill or refill growlers with malt beverages as follows: 

• Malt beverages brewed by the manufacturer or brewpub at the following locations: 
o A taproom attached to the manufacturer's premises pursuant to s. 561.221 (2)(a), F.S.; 
o An attached vendor's premises licensed pursuant to s. 561.221(2)(b), F.S.; 
o A brewpub licensed pursuant to s. 561.221(3), F.S. 

• Malt beverages brewed by any manufacturer if the vendor/manufacturer holds a valid quota license 
pursuant toss. 561.20(1) and 565.20(1 )(a)-(f), F.S., at the following locations: 
o An attached vendor's premises licensed pursuant to s. 561.221(2)(b), F.S.; 
o A brewpub licensed pursuant to s. 561.221(3), F.S.; 
o Any vendor's licensed premises. 

• Malt beverages brewed by any manufacturer if the vendor filling the growler obtains at least 80 
percent of its annual gross revenues from the sale of malt beverages, the sale of wine, or the sale 
of both malt beverages and wine, and the vendor does not hold a manufacturer's license. 

Growlers must meet the following requirements: 

• Have an unbroken seal or be incapable of being immediately consumed; 
• Be clean prior to filling; 
• Have a label that sufficiently covers an existing identifying mark from another manufacturer to 

indicate the malt beverage placed in the growler, and indicates: 
o Name of the manufacturer 
o Brand 
o Volume 
o Percentage of alcohol by volume 
o Federal health warning. 

The bill provides that it is legal to possess and transport empty growler containers. 

Malt Beverage Franchise Agreements 

Current Situation 

Section 563.022, F.S., sets forth requirements for franchise agreements between distributors and 
manufacturers of malt beverages. Most states have a law that requires manufacturers to sign a 
franchise agreement with distributors in the state in order to preserve the three-tier system. This model 
was enacted in the 1970s. At the time, fewer than 50 manufacturers existed in America and nearly 
5,000 distributors. Many distributors carried beer only from a single large manufacturer. Franchise laws 
were drafted to protect the distributors in case the manufacturer decided not to renew the franchise 
agreement.30 Therefore the franchise laws that were written at the time were written in a way that would 
protect distributors from being forced out of business if a manufacturer decided to go with another 
distributor. The protectionism was based on the theory that a distributor that had only contracted with 

30 Steve Hindy, Free Craft Beer!, NEW YORK TiMES, (Mar. 30, 2014), at SR12. 
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one large manufacturer would be forced out of business if that manufacturer decided to not renew the 
contract at the end of the contract term, since the distributor would have all its capital and equipment 
wrapped up in the distribution and marketing of that one manufacturer's brands. 

Section 563.022(2)(c), F.S., defines "franchise" to mean "a contract or agreement, either express or 
implied whether oral or written, for a definite or indefinite period of time in which a manufacturer grants 
to a beer distributor the right to purchase, resell, and distribute any brand or brands offered by the 
manufacturer." The statute does not provide any requirements setting forth the required provisions of a 
franchise agreement. 

The statute prohibits unfair methods of competition and unfair or deceptive acts or practices in the 
conduct of manufacturing, importing, distributing, and selling of malt beverages, and provides that any 
person who violates any provision of the franchise requirements is not subject to criminal penalties in 
the Beverage Law on account of the violation. Subsection (5) lists various acts that can constitute unfair 
or prohibited acts. It also provides that it is unlawful for any manufacturer or representative of a 
manufacturer "to terminate, cancel, fail to renew, or refuse to continue the franchise or selling 
agreement of any ... distributor without good cause ... "31 "The nonrenewal of a franchise or selling 
agreement without good cause shall constitute an unfair termination or cancellation regardless of the 
specified time period of such franchise or selling agreement."32 This language negates any language in 
the contract placing a term limit on the contract, thus making the contract essentially perpetual. 
Additionally, distributors and manufacturers are not required to renegotiate a contract for different terms 
at any point. This means that a manufacturer entering into a contract would be held to the terms of the 
agreement perpetually, even if the market or industry changed in a significant manner or if another 
distributor was able to compete with the terms of the contract at a later date, thus lessening the 
manufacturer's free contract rights or competitive pricing in distribution of malt beverages. 

Once a franchise contract is established, there is no requirement in law for either the manufacturer or 
distributor to renegotiate the terms of the contract based on outside factors which may have changed 
the relative market or bargaining positions of the parties. Because these contracts are unlikely to be 
revisited, manufacturers whose bargaining and market position may rise may not be able to leverage 
their success and as readily control their brand, as distribution contracts are virtually perpetual under 
the current law. 

In order to terminate, cancel, fail to renew, or refuse to continue a franchise agreement, the 
manufacturer must give notice at least 90 days prior of their intend termination action to the distributor, 
act in good faith, and have good cause for their intended termination action.33 

The manufacturer's required notice must make a statement of their intended termination action, make a 
statement of the reason for their termination action, and provide the effective date of their termination 
action.34 

Under current law, good cause will be found to exist when: 

• The distributor fails to comply with a reasonable and material provision of the franchise agreement; 
• The manufacturer knew of the distributor's failure not more than 18 months before the date of 

notification is given; 
• The distributor is given written notice by the manufacturer of failure to comply with the agreement; 
• The distributor is given reasonable opportunity to cure the noncompliance. The distributor must 

provide a plan of corrective action within 30 days and be given an additional 90 days to cure the 
noncompliance or sell the distributorship.35 

31 s. 563.022(5)(b)4., F.S. (emphasis added). 
32 s. 563.022(5)(b)4., F.S. 
33 s. 563.022(6), (9), and (10), F.S. 
34 s. 563.022(9), F.S. 
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The manufacturer carries the burden of proof that he/she acted in good faith, that the notice 
requirements were met, and that there was good cause for the termination. Further, under current law, 
the distributor must provide written consent prior to the expiration of the manufacturers 90 day notice 
period. Should a distributor not provide this consent, the distribution contract will continue unless the 
contract is voided by court order or an elevated termination condition occurs, described in s. 
563.022(10), F.S., to void the distribution contact. 

Under s. 563.022(1 0), F.S., a manufacturer may terminate a distribution contract with only 15 days 
written notice, if any of the following occurs: 

• The distributor becomes insolvent; 
• The distributor's license is revoked for more than 60 days; 
• The distributor or a partner or individual with 10 percent or more ownership of the distributor has 

been convicted of a felony unless the convicted individual sells his interest within 15 days of the 
conviction; 

• The distributor acted fraudulently relating to a material matter in dealings with the manufacturer or 
its products; 

• The principle of the distributor intentionally and willfully sells the manufacturer's products outside 
his exclusive territories in Florida; 

• The distributor fails to pay and continues to fail to pay within 15 days after receipt of notice of 
delinquency and demand for payment; 

• The distributor sells, transfers, or assigns the franchise or control without written consent of the 
manufacturer. 36 

At any point during the 90 day notice period or during the 15 day period provided in case of malpractice 
on the part of the distributor, either party may bring action in the appropriate circuit court to shorten the 
notice period or extend it pending a final determination of proceedings on the merits. The court has the 
authority to grant temporary, preliminary, and final injunctive relief.37 

Finally, a manufacturer may terminate, cancel, not renew, or discontinue a franchise agreement with 
not less than 30 days written notice if the manufacturer discontinues production or distribution in Florida 
of all brands sold by the manufacturer to the distributor. This doesn't prohibit the manufacturer from 
doing test marketing of new brands of beer, provided the manufacturer has notified the Division in 
writing of the test marketing.38 

Distributors are required to "devote such efforts and resources, as required in the [franchise] 
agreement. .. , to sales and distribution of all the manufacturer's products which the distributor has been 
granted the right and has agreed to sell and distribute ... "39 

Currently, a manufacturer who terminates, cancels, fails to renew or discontinues a franchise 
agreement without good cause, or who unreasonably withholds consent to any assignment, transfer, or 
sale of a distributor's business assets or voting stock or other equity securities, must pay the distributor 
"reasonable compensation" for the diminished value of the distributor's business. If the manufacturer 
and distributor cannot agree to the "reasonable compensation," the matter may be submitted to an 
arbitrator selected by the parties and the claim settled in accordance with rules provided by the 
American Arbitration Association. Arbitration costs are to be shared.40 

35 s. 563.022(7), F.S. 
36 s. 563.022(10), F.S. 
37 s. 563.022(18)(a) and (b), F.S. 
38 s. 563.022(11), F.S. 
39 s. 563.022(12), F.S. 
40 s. 563.022(17), F.S. 
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Any person who is injured by a violation of s. 563.022, F.S., may bring action in circuit court and, if 
successful, shall recover damages sustained and may bring an action to obtain a declaratory judgment 
that the act violates the section to enjoin a manufacturer or distributor who has violated the section. 41 

When a distributor maintains an inventory because of a franchise agreement, and that agreement is 
terminated, the manufacturer is required to repurchase inventory of the manufacturer's product 
possessed by the distributor within 60 days and pay the actual distributor cost, including freight and 
reasonable storage and handling cost, during repurchase. 42 The manufacturer is not required to 
repurchase any inventory which the distributor desires to keep, provided the distributor has a 
contractual right to do so, any inventory ordered after notification of a manufacturer's termination 
action, or any inventory acquired by the distributor from a source other than the manufacturer.43 

Current law provides stability in the malt beverage distribution system by helping to ensure long term 
contractual relationships between manufacturers and distributors. These regulations appear to have 
been designed to protect distributors and the distribution system from disruption that could result from 
the untimely termination of a contract with a large manufacturer. 

Today there are more than 2,700 manufacturers and fewer than 1,000 distributors in the United States. 
A significant number of manufacturers are considered "craft breweries," smaller breweries that 
specialize in brewing craft beer, who produce 6 million barrels of beer or less and who are generally 
independently owned from an alcoholic beverage industry member.44 

There are currently 98 malt beverage manufacturers located within Florida and 383 malt beverage 
distributors licensed in Florida.45 Nearly all of the 383 distributors have diversified the manufacturers 
they distribute for. Consequently, the loss of a single manufacturer contract, in most cases, would not 
have a significant impact on the distributor. 

Effect of the Bill 

The bill changes the definition of "franchise" to "franchise agreement" and requires that the contract be 
written for a definite period of time. The references to a franchise agreement are corrected throughout 
the bill language. Additionally, the term "primary manufacturer" is added to the definitions. "Primary 
manufacturer" means a manufacturer that provides more than 50 percent by volume of the malt 
beverages purchased by and delivered to a distributor per calendar year. 

The bill provides that each franchise agreement shall: 

• Be negotiated and executed in good faith by both parties; 
• Include exclusive territorial assignments; 
• Provide a maximum term of 5 years for non-primary manufacturers, and provide that agreements 

made before July 1, 2015 expire on June 30, 2015; 
• Be substantially similar in terms with other franchise agreements of the manufacturer; 
• Include provisions for recovery of actual damages by the distributor if the manufacturer terminates 

or cancels the agreement before expiration of the term of the agreement without good cause. 
Damages are not available for failure to renew an agreement by a non-primary manufacturer; 

• State that the manufacturer's trademarks are the manufacturer's exclusive property to be used in 
accordance with the manufacturer's standards and direction; 

41 s. 563.022(18), F.S. 
42 s. 563.022(20)(e), F.S. 
43 s. 563.022(20)(d), F.S. 
44 BREWERS AssociATION, Craft Brewer Defined, http://www.brewersassociation.org/statistics/craft-brewer-defined/ (last visited Feb. 
6, 2015). 
45 Email from Dan Olson, Director of Legislative Affairs, Department ofBusiness and Professional Regulation, RE: number of 
licensed manufacturers and distributors (Jan. 14, 2015). 
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• Permit modification of the agreement during the term of the agreement with both party's consent. 

The bill repeals language providing that a person who violates a provision of s. 563.022, F.S., is not 
subject to criminal penalties set forth in the Beverage Law. 

The bill removes the prohibition against non-primary manufacturers failing to renew or discontinue a 
franchise agreement. The bill reduces the notice requirement of s. 563.022(9), F.S., for a manufacturer 
to terminate or cancel an agreement to 30 days, from 90 days in current law. 

The bill provides that a primary manufacturer is still prohibited from terminating, canceling, failing to 
renew, or discontinuing a franchise agreement upon the expiration of the term of the franchise 
agreement. 

The bill provides that nonrenewal of a franchise agreement by a primary manufacturer without good 
cause constitutes an unfair termination or cancellation for any time period specified in the agreement. 

The requirements for good cause are not amended other than to modify a reference. However the 
burden of proof for each good faith termination or cancellation by a manufacturer, or termination, 
cancellation, failure to renew or discontinuance by a primary manufacturer has been amended to 
require that the manufacturer provide prima facie evidence that it has acted in good faith, that the 
notice requirements have been met, and there was good cause for the termination, cancellation, 
nonrenewal, or discontinuance. After the manufacturer provides such prima facie evidence, the burden 
of proof shifts to the distributor to prove the manufacturer has not met statutory and contractual 
requirements. 

The bill removes the 15 day notice requirement for the elevated termination provisions of a franchise 
agreement by a manufacturer ins. 563.022, F.S., and allows a manufacturer to immediately terminate 
a franchise agreement under the circumstances provided. 

The bill amends the amount of compensation required by a manufacturer to a distributor for termination 
or cancellation by a manufacturer without good cause, or termination, cancellation, failure to renew, or 
discontinuance by a primary manufacturer without good cause from "reasonable compensation" for the 
diminished value of the distributor's business to actual damages incurred by the distributor because of 
the termination action. 

Additionally, the bill repeals the ability of any person injured by a violation of s. 563.022, F.S., to bring 
action in circuit court to obtain a declaratory judgment that an act violates the section and enjoin a 
manufacturer or distributor who has violated the section. 

The bill requires that manufacturers repurchase inventory following a termination, cancellation, failure 
to renew, or discontinuance of the agreement by paying fair market value for the inventory being 
repurchased and 100 percent of the actual distributor cost, including freight and reasonable storage 
and handling costs, for all unsold beer. The manufacturer is not required to repurchase any inventory 
the distributor desires to keep, any inventory ordered after receipt of the notification of a termination 
action, any inventory acquired from a source other than the manufacturer, or any expired inventory. 

Limited Malt Beverage Self-Distribution 

Current Situation 

Currently manufacturers may ship malt beverages between manufacturing locations pursuant to an 
exception ins. 563.022(14)(d), F.S., which permits a manufacturer to ship products between its 
licensed manufacturing premises without a distributor's license. Further, manufacturers of malt 
beverages may only sell their product to a distributer except under certain exceptions where they are 
permitted to sell directly to consumers at its manufacturing premises. 
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Effect of the Bill 

The bill provides for limited self-distribution by any malt beverage manufacturer. However, a brewpub 
licensed under s. 561.221 (3), F.S., is not a manufacturer for purposes of this provision. Any malt 
beverage manufacturer may sell and ensure receipt of no more than 2,000 total kegs of malt beverages 
per year directly to vendors. The manufacturer is required to use its own vehicles to deliver malt 
beverages to licensed vendors. 

In addition, a manufacturer may only self-distribute malt beverages that are packaged in bulk, such as 
kegs or barrels, and to vendors who are not within the exclusive sales territory of a distributor with 
whom the manufacturer is under contract. 

While this provision will permit any malt beverages manufacturer to make limited sales and delivery of 
products directly to vendors, it is expected to serve as a mechanism to assist new manufacturers in 
establishing customers. 46 

The manufacturer is responsible for keeping records and paying excise taxes for the malt beverages it 
sells or gives to vendors. The reports shall distinguish between malt beverages the manufacturer self
distributed and those sold directly to consumers by the manufacturer pursuant to s. 561.221 (2), F.S. 

Craft Distilleries 

Current Situation 

As noted above, there are some exceptions to the three-tier regulatory system. In 2013, s. 565.03, F.S., 
was amended to create another exception to the three-tier regulatory system regarding the 
manufacture and sale of distilled spirits.47 "Distillery" is defined as "a manufacturer of distilled spirits." 
"Craft distillery" is defined as a licensed distillery that produces 75,000 or fewer gallons of distilled 
spirits on its premises and notifies the Division of the desire to operate as a craft distillery.48 A craft 
distillery is permitted to sell the distilled spirits it produces to consumers for off-premise consumption. 
Sales of the spirits must be made on "private property" contiguous to the distillery premises at a 
souvenir gift shop operated by the distillery. Once a craft distillery's production limitations have been 
surpassed (75,000 gallons), the craft distillery is required to notify the Division within five days and 
immediately cease sales to consumers. 

Craft distilleries are prohibited from selling distilled spirits except in face-to-face transactions with 
consumers making the purchases for personal use and caps the total sales to each consumer at two or 
less containers per customer per calendar year. In addition, the craft distilleries are prohibited from 
shipping their distilled spirits to consumers. 

Effect of the Bill 

The bill amends the definition of "distillery" to mean "a manufacturer that distills ethyl alcohol or ethanol 
to create distilled spirits. Additionally, the bill permits craft distilleries to sell unlimited distilled spirits in 
face-to-face transactions with consumers making the purchases for personal use. 

B. SECTION DIRECTORY: 

Section 1 amends s. 402.82, 2 F.S., prohibiting electronic benefits transfer cards from being used or 
accepted to purchase an alcoholic beverage. 

46 Testimony, Workshop on Craft Brewers Business Development Regulatory Issues, Business & Professional Regulation 
Subcommittee (Oct. 9, 2013). 
47 ch. 2013-157, Laws ofFla. 
48 s. 565.03(1)(a), F.S. 
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Section 2 amends s. 561.221, F.S., modifying exceptions to the three-tier system. 

Section 3 amends s. 561.42, F.S., deleting a prohibition against certain entities conducting malt 
beverage tastings; conforming provisions. 

Section 4 amends s. 561.5101, F.S., conforming a cross-reference. 

Section 5 amends s. 561.57, F.S., deleting permit requirement on the vehicles that are owned or 
leased by a vendor, for the vendor to transport alcoholic beverages. 

Section 6 amends s. 562.07, F.S., conforming provisions. 

Section 7 amends s. 562.13, F.S., amending employment restrictions for Beverage Law vendors to 
prevent a person under the age of 18 selling distilled spirits without supervision. 

Section 8 amends s. 562.34, F.S., providing that possessing and transporting a growler is lawful. 

Section 9 amends s. 563.022, F.S., revising requirements for franchise agreements between malt 
beverage manufacturer and distributors and providing limited self-distribution for manufacturers. 

Section 10 amends s. 563.06, F.S., providing requirements for growlers. 

Section 11 creates s. 563.09, F.S., authorizing a licensed distributor or manufacturer of malt beverages 
to conduct a malt beverage tasting and providing requirements and limitations. 

Section 12 amends s. 565.03, F.S., deleting restrictions on the sale of individual containers to 
consumers in a face-to-face transaction at a craft brewery. 

Section 13 repeals s. 565.04, F.S., repealing the provision regulating alcoholic beverage package 
stores. 

Section 14 provides construction and severability. 

Section 15 provides an effective date of July 1, 2015. 
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

Vehicle Permits: 
According to the Department, the elimination of the required permit and associated fee will result in 
a small reduction in revenue collections. The fee is a one-time fee, not an annual fee. In FY 2013-
14 total fees collected for vehicle permits were $675. 

Package Stores: 
According to the Department, it is possible that 645 licenses will no longer be needed by large 
retailers for package stores. The Department estimates the bill will reduce revenue licensing 
collections by $252,840 (645 licenses x $392 maximum license fee= $252,840). The state's share 
of the revenue loss would be approximately $108,620 ($144,219 of the revenue loss would be less 
revenues transferred to the cities and counties). 

The fiscal impact of the bill has been addressed in the House fiscal plan for FY 2015-16. 

2. Expenditures: 

None anticipated. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

Package Stores: 
It is possible that 645 licenses will no longer be needed by large retailers. Due to the reduction in 
licenses and associated fees, cities and counties could lose up to $88,393 and $55,827, 
respectively, for a total annual loss of $144,219 recurring. 

2. Expenditures: 

None anticipated. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

Growlers: The bill may help generate additional revenue by authorizing taprooms and other licensees 
to begin selling growlers or to add the 64 ounce size growler. 

Package Stores: Some alcoholic beverage licensees may be able to increase profits by selling 
additional merchandise, or smaller licensees may have a decrease in sales. The price of quota licenses 
may increase. Additionally, some businesses currently required to obtain multiple licenses for multiple 
stores will be able to save money by obtaining one license to conduct business rather than multiple 
licenses by combining their package store with a larger store location. 

D. FISCAL COMMENTS: 

None. 
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Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not Applicable. This bill does not appear to require counties or municipalities to spend funds or take 
action requiring the expenditures of funds; reduce the authority that counties or municipalities have 
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or 
municipalities. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

The Division will likely need to amend applications for licensure, requiring the rule adopting the form to 
undergo the rulemaking process. Otherwise, there is no mandatory rulemaking or rulemaking authority 
in the bill. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

Section 5 amends s. 561.57, F.S., and regulates persons besides the vendor who may transport 
alcoholic beverages from a distributor's place of business. The phrase "a person who is authorized by a 
vendor" on lines 412-413 may be ambiguous and may be interpreted broader than intended. The 
phrase should be revised to clarify specifically who is authorized. 

Section 7 amends s. 562.13, F.S., regulates the age of a person a vendor under the Beverage Law 
may employ. A vendor who is licensed under s. 565.02(1 )(a), F.S., and whose gross monthly sales of 
alcoholic beverages do not exceed 30 percent of its total gross sales of products and services may 
employ a person under the age of 18. A record keeping requirement for vendors who are licensed 
under s. 565.02(1 )(a), F.S., and who wish to employ persons under the age of 18 may be required to 
enforce this section. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

On February 18, 2015, the Business & Professions Subcommittee adopted eight amendments and 
reported the bill favorably as a committee substitute. The amendments: 

• Amended the title to "relating to alcoholic beverages"; 
• Removed the ability for non-vendor licensed taprooms to sell malt beverages packaged in bottles or 

cans; 
• Updated the malt beverages tastings language to provide sampling size guidelines, maximum 

volume of tasting product allowed per tasting, clarification on excise taxes, and other clarifications; 
• Restore the vehicle permit requirement for vehicles used to transport alcoholic beverages that are 

owned or leased by persons on the vendor's license; 
• Updates beverage law employment provisions to ensure a person of 18 years of age or older 

supervises the sale of distilled spirits at a vendor that is permitted to employ persons under the age 
of 18; 

• Revises guidelines and regulations for limited self-distribution for manufacturers; 
• Limits "growlers" to individual containers of 32, 64, and 128 ounces by volume originally 

manufactured to hold malt beverages; 

The staff analysis is drafted to reflect the committee substitute. 
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CS/HB 107 

A bill to be entitled 

An act relating to alcoholic beverages; amending s. 

402.82, F.S.; conforming provisions; prohibiting 

electronic benefits transfer cards from being used or 

accepted to purchase an alcoholic beverage; amending 

s. 561.221, F.S.; providing requirements for a 

licensed manufacturer of malt beverages to sell such 

beverages directly to consumers; providing operation 

requirements for a taproom; prohibiting a manufacturer 

from holding a vendor's license at specified premises; 

providing requirements for a licensed manufacturer to 

obtain a vendor's license; specifying circumstances 

under which a manufacturer may sell alcoholic 

beverages under its vendor's license; requiring a 

manufacturer to complete certain reports; providing 

applicability; providing requirements for a brewpub to 

be licensed as a manufacturer or vendor; providing 

requirements for a brewpub to sell alcoholic beverages 

to consumers; amending s. 561.42, F.S.; deleting a 

prohibition against certain entities conducting 

tastings; revising requirements for promotional 

displays and advertising; amending s. 561.5101, F.S.; 

conforming a cross-reference; amending s. 561.57, 

F.S.; revising restrictions on the vehicle required 

for use by a vendor who transports alcoholic 

beverages; modifying provisions related to vehicle 
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permits for vendors; requiring a vendor or authorized 

person who transports alcoholic beverages to possess a 

specified invoice or sales ticket; amending s. 562.07, 

F.S.; conforming provisions; amending s. 562.13, F.S.; 

providing exceptions and requirements for a minor 

employed by a specified vendor to sell alcoholic 

beverages; amending s. 562.34, F.S.; providing that 

possessing and transporting a growler is lawful; 

amending s. 563.022, F.S.; revising the definition of 

the term "franchise agreement"; defining the term 

"primary manufacturer"; requiring a franchise 

agreement to include specified terms and provisions; 

providing standards by which manufacturers may not 

renew franchise agreements; prohibiting a primary 

manufacturer from discontinuing or failing to renew a 

franchise agreement without meeting certain 

requirements; revising requirements for the burden of 

proof during an action related to certain 

terminations, cancellations, nonrenewals, or 

discontinuances of franchise agreements; providing 

notice requirements for certain terminations, 

cancellations, nonrenewals, or discontinuances of a 

franchise agreement; authorizing limited self

distribution for specified manufacturers; providing 

requirements for such self-distribution; requiring a 
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53 termination of an agreement; deleting the remedy of 

54 declaratory judgment for an action brought under s. 

55 563.022; revising provisions related to the repurchase 

56 of inventory upon termination of an agreement; 

57 amending s. 563.06, F.S.; defining the term "growler"; 

58 providing requirements for growlers; creating s. 

59 563.09, F.S.; authorizing a licensed manufacturer, 

60 distributor, or importer of malt beverages to conduct 

61 a malt beverage tasting; providing requirements and 

62 limitations; amending s. 565.03, F.S.; revising the 

63 definition of the term "distillery"; deleting 

64 restrictions on the sale of individual containers to 

65 consumers in a face-to-face transaction; repealing s. 

66 565.04, F.S., relating to restrictions on the sale by 

67 certain licensed alcoholic beverage vendors of 

68 merchandise other than specifically authorized types 

69 of merchandise and restrictions on direct access to 

70 such a vendor's place of business; providing 

71 construction and severability; providing an effective 

72 date. 

73 

74 Be It Enacted by the Legislature of the State of Florida: 

75 

76 Section 1. Paragraph (a) of subsection (4) of section 

77 402.82, Florida Statutes, is amended to read: 

78 402.82 Electronic benefits transfer program.-
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79 (4) Use or acceptance of an electronic benefits transfer 

80 card is prohibited at the following locations or for the 

81 following activities: 

82 (a) The purchase of an alcoholic beverage as defined in s. 

83 561.01 and sold pursuant to the Beverage Law An establishment 

84 licensed under the Beverage Law to sell distilled spirits as a 

85 vendor and restricted as to the types of products that can be 

86 sold under so. §6§.04 and §6§.04§ or a bottle club as defined in 

87 G. §61.01. 

88 Section 2. Subsections (2) and (3) of section 561.221, 

89 Florida Statutes, are amended to read: 

90 561.221 Retail exceptions to manufacturing licenses; 

91 brewing exceptions to vendor licenses Licensing of manufacturers 

92 and distributors as vendors and of vendors as manufacturers; 

93 conditions and limitations.-

94 (2) A manufacturer of malt beverages that is licensed and 

95 engaged in the manufacture of malt beverages in this state may 

96 sell directly to consumers in face-to-face transactions, which, 

97 notwithstanding s. 561.57(1), requires the physical presence of 

98 the consumer to make payment for and take receipt of the 

99 beverages on the licensed manufacturing premises, as follows: 

100 (a) At a taproom, a manufacturer may sell malt beverages 

101 brewed by the manufacturer to consumers for on-premises or off-

102 premises consumption without obtaining a vendor's license. A 

103 manufacturer of malt beverages shall comply with the following 

104 requirements related to a taproom: 
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105 1. The taproom must be a room or rooms located on the 

106 licensed manufacturing premises consisting of a single complex 

107 that includes a brewery. Such premises may be divided by no more 

108 than one public street or highway. The taproom shall be included 

109 on the sketch or diagram defining the licensed premises 

110 submitted with the manufacturer's license application pursuant 

111 to s. 561.01(11). All sketch or diagram revisions by the 

112 manufacturer must be approved by the division, verifying that 

113 the taproom operated by the licensed manufacturer is owned or 

114 leased by the manufacturer and is located on the licensed 

115 manufacturing premises. 

116 2. At least 70 percent by volume of the malt beverages 

117 sold or given to consumers per calendar year in the taproom must 

118 be brewed on the licensed manufacturing premises. No more than 

119 30 percent by volume of the malt beverages sold or given per 

120 calendar year to consumers in the taproom may be brewed by the 

121 manufacturer at other manufacturing premises and shipped to the 

122 licensed manufacturing premises pursuant to s. 563.022 ( 14) (d) . 

123 3. Malt beverages may be sold to consumers in the taproom 

124 for off-premises consumption in authorized containers pursuant 

125 to s. 563.06(7). 

126 4. A manufacturer of malt beverages is responsible for 

127 paying applicable excise taxes to the division and submitting 

128 applicable reports pursuant to ss. 561.50 and 561.55 with 

129 respect to the amount of malt beverages sold or given to 

130 consumers in the taproom each month. 
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131 5. This paragraph does not preclude a licensed 

132 manufacturer of malt beverages that operates a taproom from 

133 holding a permanent public food service establishment license 

134 under chapter 509 at the taproom. 

135 6. A manufacturer may not hold a vendor's license at a 

2015 

136 licensed manufacturing premises that operates a taproom pursuant 

137 to this paragraph. 

138 (b) In lieu of a taproom, on or after July 1, 2015, the 

139 division may is authorized to issue vendor's licenses to a 

140 manufacturer of malt beverages at no more than two licensed 

141 manufacturing premises for which the manufacturer has an 

142 interest, directly or indirectly, in the license if the 

143 manufacturer meets the following requirements: 

144 1. A licensed manufacturer may obtain one vendor's license 

145 at no more than two of the licensed manufacturing premises for 

146 which the manufacturer has an interest, directly or indirectly, 

147 in the license. Any additional licensed manufacturing premises, 

148 for which the manufacturer has an interest, directly or 

149 indirectly, in the license, may operate a taproom without a 

150 vendor's license pursuant to paragraph (a). 

151 2. The vendor's license must be located on the licensed 

152 manufacturing premises consisting of a single complex that 

153 includes a brewery. Such premises may be divided by no more than 

154 one public street or highway. The licensed vendor premises shall 

155 be included on the sketch or diagram defining the licensed 

156 premises submitted with the manufacturer's license application 
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157 pursuant to s. 561.01(11). All sketch or diagram revisions by 

158 the manufacturer must be approved by the division, verifying 

159 that the vendor premises operated by the licensed manufacturer 

160 is owned or leased by the manufacturer and is located on the 

161 licensed manufacturing premises. 

2015 

162 3. The manufacturer may sell alcoholic beverages under its 

163 vendor's license as follows: 

164 a. Malt beverages manufactured on the licensed 

165 manufacturing premises or at another licensed manufacturing 

166 premises for which the manufacturer has an interest, directly or 

167 indirectly, in the license for: 

168 (I) On-premises consumption. 

169 (II) Off-premises consumption in authorized containers 

170 pursuant to s. 563.06(6). 

171 (III) Off-premises consumption in growlers pursuant to s. 

172 563.06(7). 

173 b. Malt beverages manufactured exclusively by other 

174 manufacturers for: 

175 (I) On-premises consumption. 

176 (II) Off-premises consumption in authorized containers 

177 pursuant to s. 563.06(6). 

178 (III) Off-premises consumption in growlers pursuant to s. 

179 563.06(7). 

180 c. Any wine or liquor for on-premises or off-premises 

181 consumption as authorized under its vendor's license. 

182 4. A manufacturer of malt beverages pursuant to this 
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183 paragraph is responsible for paying applicable excise taxes to 

184 the division and submitting applicable reports pursuant to ss. 

185 561.50 and 561.55 with respect to the amount of malt beverages 

186 manufactured and sold pursuant to its vendor's license or given 

187 to consumers. 

188 5. This paragraph does not preclude a licensed 

189 manufacturer of malt beverages with a vendor's license from 

190 holding a permanent public food service establishment license 

191 under chapter 509 on the licensed manufacturing premises. 

192 6. An entity that applies for a manufacturer's and 

193 vendor's license at more than two licensed manufacturing 

194 premises pursuant to this paragraph before March 15, 2015, or 

195 that is issued a manufacturer's and vendor's license at more 

196 than two licensed manufacturing premises pursuant to this 

197 paragraph before July 1, 2015, may maintain the licenses 

198 previously obtained or received based on such application, but 

199 may not obtain or apply for an additional vendor's license. 

200 However, except as to the allowance for manufacturers holding a 

201 vendor's license at more than two licensed manufacturing 

202 premises before July 1, 2015, a vendor's license held by a 

203 manufacturer of malt beverages pursuant to this paragraph, 

204 regardless of when first obtained, is subject to subparagraphs 

205 1.-5. 

206 7. An entity with direct or indirect interests in vendor 

207 licenses issued to not more than two licensed manufacturing 

208 premises under this paragraph may not be related, directly or 
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209 indirectly, to any other entity with direct or indirect interest 

210 in other vendor licenses issued to other separate manufacturing 

211 premises. This subparagraph prohibits the creation of a chain of 

212 more than two vendor licensed manufacturing premises under 

213 common control of entities with direct or indirect interests in 

214 such vendor licensed manufacturing premises. This subparagraph 

215 does not prohibit the purchase or ownership of stock in a 

216 publicly traded corporation where the licensee does not have and 

217 does not obtain a controlling interest in the corporation. An 

218 entity lawfully operating more than two licensed manufacturing 

219 premises with vendor licenses pursuant to subparagraph 6. may 

220 exceed the limit of two licenses with the actual number of 

221 manufacturing premises with vendor licenses operated by the 

222 entity, even if sueh manufacturer is also licensed as a 

223 distributor, for the sale of alcoholic beverages on property 

224 consisting of a single comple}E, which property shall include a 

225 brevwry and such other structures Hhich promote the brmJery and 

226 the tourist industry of the state. Hm;ever, such property may be 

227 divided by no more than one public street or high'.my. 

228 (3) The division may issue a manufacturer's license and a 

229 vendor's license to a brewpub. To operate as a brewpub, the 

230 following requirements must be met: 

231 (a) NotVJithstanding other provisions of the Beverage Lav;, 

232 any vendor licensed in this state may be licensed as a 

233 manufacturer of malt beverages upon a finding by the division 

234 that: 
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235 h The brewpub must vendor \dll be engaged in brewing malt 

236 beverages at the licensed brewpub premises a single location and 

237 in an amount that does which \dll not exceed 10,000 kegs per 

238 calendar year. For purposes of this paragraph subsection, the 

239 term "keg" means 15.5 gallons. 

240 (b) A brewpub may sell the following alcoholic beverages 

241 in a face-to-face transaction with a consumer: 

242 1. Malt beverages manufactured on the licensed brewpub 

243 premises for: 

244 a. On-premises consumption. 

245 b. Off premises consumption in growlers, pursuant to s. 

246 563.06(7). 

247 2. Malt beverages manufactured by other manufacturers for: 

248 a. On-premises consumption. 

249 b. Off premises consumption in growlers if the brewpub 

250 holds a valid quota license pursuant to s. 563.06(7). 

251 3. Wine or liquor for on-premises consumption as 

252 authorized under its vendor's license. 

253 (c) A brewpub may not ship malt beverages to or between 

254 licensed brewpub premises owned by the licensed entity. A 

255 brewpub is not a manufacturer for the purposes of s. 

256 563.022(14)(d). 

257 (d) A brewpub may not distribute malt beverages. 

258 (e) A brewpub must hold a permanent public food service 

259 establishment license under chapter 509. 

2 60 2. The malt beverages so breVJed 'dill be sold to consumers 
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261 for consumption on the vendor's licensed premises or on 

2 62 contiguous licensed premises mmed by the vendor. 

2015 

263 (f)-+£+ As a manufacturer, a brewpub is Any vendor v.·hich is 

264 also licensed as a manufacturer of malt beverages pursuant to 

265 this subsection shall be responsible for payment of applicable 

266 excise taxes to the division and applicable reports pursuant to 

267 ss. 561.50 and 561.55 with respect to the amount of malt 

268 beverages beverage manufactured each month and shall pay 

269 applicable eJwise taJws thereon to the division by the lOth day 

270 of each month for the previous month. 

271 j_gJ_+et A It shall be unlaHful for any licensed distributor 

272 of malt beverages or any officer, agent, or other representative 

273 thereof may not ~ discourage or prohibit a brewpub any vendor 

274 licensed as a manufacturer under this subsection from offering 

275 malt beverages brewed for consumption on the licensed premises 

276 of the brewpub vendor. 

277 (h)-te+ A It shall be unlm<ful for any manufacturer of malt 

278 beverages or any officer, agent, or other representative thereof 

279 may not ~ take any action to discourage or prohibit ~ aftY 

280 distributor of the manufacturer's product from distributing such 

281 product to a brewpub licensed vendor Hhich is also licensed a-s--a 

282 manufacturer of malt beverages pursuant to this subsection. 

283 Section 3. Subsection (14) of section 561.42, Florida 

284 Statutes, is amended to read: 

285 561.42 Tied house evil; financial aid and assistance to 

286 vendor by manufacturer, distributor, importer, primary American 
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287 source of supply, brand owner or registrant, or any broker, 

288 sales agent, or sales person thereof, prohibited; procedure for 

289 enforcement; exception.-

290 (14) The division shall adopt reasonable rules governing 

291 promotional displays and advertising, which rules shall not 

292 conflict with or be more stringent than the federal regulations 

293 pertaining to such promotional displays and advertising 

294 furnished to vendors by distributors, manufacturers, importers, 

295 primary American sources of supply, or brand owners or 

296 registrants, or any broker, sales agent7 or sales person 

297 thereof; however: 

298 (a) If a manufacturer, distributor, importer, brand owner, 

2 99 or brand registrant of malt beverage, or any broker, sales 

300 agent7 or sales person thereof, provides a vendor with 

301 expendable retailer advertising specialties such as trays, 

302 coasters, mats, menu cards, napkins, cups, glasses, 

303 thermometers, and the like, such items may shall be sold only at 

304 a price not less than the actual cost to the industry member who 

305 initially purchased them, without limitation in total dollar 

306 value of such items sold to a vendor. 

307 (b) Without limitation in total dollar value of such items 

308 provided to a vendor, a manufacturer, distributor, importer, 

309 brand owner, or brand registrant of malt beverage, or any 

310 broker, sales agent7 or sales person thereof, may rent, loan 

311 without charge for an indefinite duration, or sell durable 

312 retailer advertising specialties such as clocks, pool table 
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313 lights, and the like, which bear advertising matter. 

314 (c) If a manufacturer, distributor, importer, brand owner, 

315 or brand registrant of malt beverage, or any broker, sales 

316 agent7 or sales person thereof, provides a vendor with consumer 

317 advertising specialties such as ashtrays, T-shirts, bottle 

318 openers, shopping bags, and the like, such items may shall be 

319 sold only at a price not less than the actual cost to the 

320 industry member who initially purchased them, and ~may be 

321 sold without limitation in total value of such items sold to a 

322 vendor. 

323 (d) A manufacturer, distributor, importer, brand owner, or 

324 brand registrant of malt beverage, or any broker, sales agent7 

325 or sales person thereof, may provide consumer advertising 

326 specialties described in paragraph (c) to consumers on any 

327 vendor's licensed premises. 

328 (e) Hanufaeturers, distributors, importers, brand mmers, 

329 or brand registrants of beer, and any broker, sales agent, or 

330 sales person thereof, shall not conduct any sampling activities 

331 that include tasting of their product at a vendor's premises 

332 licensed for off premises sales only. 

333 M~ A manufacturer Hanufacturers, distributor 

334 distributors, importer importers, brand owner mmers, or brand 

335 registrant registrants of malt beverages :eee-r-, and any broker, 

336 sales agent7 or sales person thereof or contracted third-party, 

337 may shall not engage in cooperative advertising with a vendor 

338 and may not name a vendor in any advertising for a malt beverage 
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339 tasting authorized under s. 563.09 vendors. 

340 J!l~ A distributor Distributors of malt beverages eeer 
341 may sell to a vendor vendors draft equipment and tapping 

342 accessories at a price not less than the cost to the industry 

343 member who initially purchased them, except there is no required 

344 charge, and the a distributor may exchange any parts that •.vhich 

345 are not compatible with a competitor's system and are necessary 

346 to dispense the distributor's brands. A distributor of malt 

347 beverages eeer may furnish to a vendor at no charge replacement 

348 parts of nominal intrinsic value, including, but not limited to, 

349 washers, gaskets, tail pieces, hoses, hose connections, clamps, 

350 plungers, and tap markers. 

351 Section 4. Subsection (1) of section 561.5101, Florida 

352 Statutes, is amended to read: 

353 561.5101 Come-to-rest requirement; exceptions; penalties.-

354 (1) For purposes of inspection and tax-revenue control, 

355 all malt beverages, except those manufactured and sold by the 

356 same licensee, pursuant to s. 561.221(2) or (3) s. 561.221(3), 

357 must come to rest at the licensed premises of an alcoholic 

358 beverage wholesaler in this state before being sold to a vendor 

359 by the wholesaler. The prohibition contained in this subsection 

360 does not apply to the shipment of malt beverages commonly known 

361 as private labels. The prohibition contained in this subsection 

362 shall not prevent a manufacturer from shipping malt beverages 

363 for storage at a bonded warehouse facility, provided that such 

364 malt beverages are distributed as provided in this subsection or 
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365 to an out-of-state entity. 

366 Section 5. Subsections (3) and (4) of section 561.57, 

367 Florida Statutes, are amended to read: 

368 561.57 Deliveries by licensees.-

369 (3) A licensed vendor may transport alcoholic beverage 

370 purchases from a distributor's place of business to the vendor's 

371 licensed premises or off-premises storage. A vendor may 

372 transport alcoholic beverage purchases in a vehicle, if the 

373 vehicle used to transport the alcoholic beverages is owned or 

374 leased by the vendor or any without a permit. A person who has 

375 been disclosed on a license application filed by the vendor may 

376 use a vehicle not owned or leased by the vendor to transport 

377 alcoholic beverages and approved by the division and if a valid 

378 vehicle permit has been issued for such vehicle. A vehicle owned 

379 or leased by a person disclosed on a license application filed 

380 by the vendor and approved by the division under this section 

381 subsection must be operated by such person when transporting 

382 alcoholic beverage purchases from a distributor's place of 

383 business to the vendor's licensed premises or off-premises 

384 storage. 

385 (4) A vehicle permit may be obtained for a vehicle not 

386 owned or leased by the vendor by a licensed vendor or any person 

387 authorized in subsection (3) upon application and payment of a 

388 fee of $5 per vehicle to the division. The signature of the 

389 person authorized in subsection (3) must be included on the 

390 vehicle permit application. Such permit remains valid and does 
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391 not expire unless the vendor or any person authorized in 

392 subsection (3) disposes of his or her vehicle, or the vendor's 

393 alcoholic beverage license is transferred, canceled, not 

2015 

394 renewed, or is revoked by the division, whichever occurs first. 

395 The division shall cancel a vehicle permit issued to a vendor 

396 upon request from the vendor. The division shall cancel a 

397 vehicle permit issued to any person authorized in subsection (3) 

398 upon request from that person or the vendor. By acceptance of a 

399 vehicle permit, the vendor or any person authorized in 

400 subsection (3), who intends to use a vehicle not owned or leased 

401 by the vendor, agrees that such vehicle is always subject to 

402 inspection and search without a search warrant, for the purpose 

403 of ascertaining that all provisions of the alcoholic beverage 

404 laws are complied with, by authorized employees of the division 

405 and also by sheriffs, deputy sheriffs, and police officers 

406 during business hours or other times that the vehicle is being 

407 used to transport or deliver alcoholic beverages. A vehicle 

408 permit issued under this subsection and invoices or sales 

409 tickets for alcoholic beverages purchased and transported must 

410 be carried in the vehicle used by the vendor or any person 

411 authorized in subsection (3) when the vendor's alcoholic 

412 beverages are being transported or delivered. A vendor or a 

413 person who is authorized by a vendor to transport or deliver 

414 alcoholic beverages under this section must possess an invoice 

415 or sales ticket when possessing such beverages in a vehicle and 

416 transporting the alcoholic beverages. 
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417 Section 6. Section 562.07, Florida Statutes, is amended to 

418 read: 

419 562.07 Illegal transportation of beverages.-It is unlawful 

420 for alcoholic beverages to be transported in quantities of more 

421 than 12 bottles except as follows: 

422 (1) By common carriers; 

423 ( 2) In the or.med or leased vehicles of licensed vendors or 

424 any persons authorized ins. 561.57(3) transporting alcoholic 

425 beverage purchases from the distributor's place of business to 

426 the vendor's licensed place of business or off premises storage 

427 and to Hhich said vehicles are carrying a permit and invoices or 

428 sales tickets for alcoholic beverages purchased and transported 

429 as provided for in the alcoholic beverage la'dl 

430 ill~ By individuals who possess such beverages not for 

431 resale within the state; 

432 Jll+4t By licensed manufacturers, distributors, or vendors 

433 transporting delivering alcoholic beverages under s. 561.57 away 

4 34 from their place of business in vehicles Hhich are or.med or 

435 leased by such licensees; and 

436 Jil~ By a vendor, distributor, pool buying agent, or 

437 salesperson of wine and spirits as outlined ins. 561.57(5). 

438 Section 7. Paragraph (c) of subsection (2) of section 

439 562.13, Florida Statutes, is amended to read: 

440 562.13 Employment of minors or certain other persons by 

441 certain vendors prohibited; exceptions.-

442 (2) This section shall not apply to: 
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443 (c) Persons under the age of 18 years who are employed in 

444 drugstores, grocery stores, department stores, florists, 

445 specialty gift shops, or automobile service stations licensed 

446 under ss. 563.02 (1) (a) and 564.02 (1) (a). This exception also 

447 includes a vendor licensed under s. 565.02 (1) (a) whose gross 

448 monthly sales of alcoholic beverages do not exceed 30 percent of 

449 its total gross sales of products and services. A person 18 

450 years of age or older must personally supervise the sale of a 

451 distilled spirits beverage product by verifying the age of the 

452 purchaser to be 21 years of age or older and approving the sale 

4 53 Hhich have obtained licenses to sell beer or beer and wlne, ·.vhen 

454 such sales are made for consumption off the premises. 

455 

456 However, a minor to whom this subsection otherwise applies may 

457 not be employed if the employment, whether as a professional 

458 entertainer or otherwise, involves nudity, as defined in s. 

459 847.001, on the part of the minor and such nudity is intended as 

460 a form of adult entertainment. 

461 Section 8. Subsections (1) and (3) of section 562.34, 

462 Florida Statutes, are amended to read: 

463 562.34 Containers; seizure and forfeiture.-

464 (1) A It shall be unlaHful for any person may not -t-e have 

465 in her or his possession, custody, or control any cans, jugs, 

466 jars, bottles, vessels, or any other type of containers which 

467 are being used, are intended to be used, or are known by the 

468 possessor to have been used to bottle or package alcoholic 
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469 beverages; however, this subsection does provision shall not 

470 apply to ~ aftY person properly licensed to bottle or package 

471 such alcoholic beverages~ or to any person intending to 

472 dispose of such containers to a person, firm, or corporation 

2015 

473 properly licensed to bottle or package such alcoholic beveragesL 

474 or a person who has in her or his possession, custody, or 

475 control one or more growlers as defined ins. 563.06(7). 

4 7 6 ( 3) A It shall be unlm;ful for any person may not -t-e 

477 transport any cans, jugs, jars, bottles, vessels, or any other 

478 type of containers intended to be used to bottle or package 

479 alcoholic beverages; however, this subsection does seetion shall 

480 not apply to a aftY firm or corporation holding a license to 

481 manufacture or distribute such alcoholic beverages~ and shall 

482 not apply to any person transporting such containers to a aftY 

483 person, firm, or corporation holding a license to manufacture or 

484 distribute such alcoholic beverages; or a person transporting 

485 one or more growlers as defined in s. 563.06(7). 

486 Section 9. Section 563.022, Florida Statutes, is amended 

487 to read: 

488 563.022 Relations between beer distributors and 

489 manufacturers.-

490 

491 

(1) LEGISLATIVE FINDINGS AND INTENT.-

(a) Regulation of business relations between beer 

492 distributors and manufacturers is necessary and appropriate in 

493 the public interest. 

494 (b) This section is enacted pursuant to authority of the 
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495 state under the provisions of the Twenty-First Amendment to the 

496 United States Constitution to promote the public's interest in 

497 fair, efficient, and competitive distribution of malt beverage 

498 products by regulation and encouragement of manufacturers and 

499 distributors to conduct their business relations toward these 

500 ends by: 

501 1. Assuring that the beer distributor is free to manage 

502 its business enterprise, including the distributor's right to 

503 independently establish its selling prices; 

504 2. Assuring the manufacturer and the public of service 

505 from a distributor who will devote reasonable efforts and 

506 resources to sales and distribution of the manufacturer's 

507 products, which distributor has been granted the right to sell 

508 and distribute and to maintain a satisfactory sales level; and 

509 3. Establishing and maintaining an orderly system of 

510 distribution of beer to the public. 

511 (c) This section shall govern all relations between 

512 manufacturers and their distributors to the full extent 

513 consistent with the constitutions and laws of this state and the 

514 United States. 

515 

516 

517 

518 

519 

520 

(d) In order to promote the intention and policies 

announced herein, the provisions of this section shall be 

liberally construed. 

(2) DEFINITIONS.-In construing this section, unless the 

context otherwise requires, the word, phrase, or term: 

(a) "Designated member" means the spouse, child, 
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grandchild, parent, brother, or sister of a deceased individual 

who owned an interest in a distributor, who is entitled to 

inherit the deceased individual's ownership interest in the 

distributor under the terms of the deceased individual's will or 

other testamentary device, or who is entitled to inherit such 

ownership interest under the laws of intestate succession of 

this state. With respect to an incapacitated individual owning 

an ownership interest in a distributor, the term means the 

person appointed by a court as the conservator of such 

individual's property. The term also includes the appointed and 

qualified personal representative and the testamentary trustee 

of a deceased individual owning an ownership interest in a 

distributor. 

(b) "Distributor" or "wholesaler" means any person, firm, 

association, corporation, or company which is a distributor 

licensed to sell and distribute beer at wholesale to persons who 

are licensed to sell beer. 

(c) "Franchise agreement" or "agreement" means a written 

contract or agreement, either enpressed or implied, ..vhether oral 

or VJritten, for a definite or indefinite period of time in which 

a manufacturer grants to a beer distributor the right to 

purchase, resell, and distribute a specified ~ brand or brands 

offered by the manufacturer. 

(d) "Franchisee" means a beer distributor to whom a 

franchise is offered or granted. 

(e) "Franchisor" means a beer manufacturer who grants a 
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547 franchise to a beer distributor. 

548 (f) "Fraud" includes actual fraud or constructive fraud as 

549 normally defined, in addition to the following: 

550 1. A misrepresentation in any manner, whether 

551 intentionally false or arising from gross negligence, of a 

552 material fact. 

553 2. A promise or representation not made honestly and in 

554 good faith. 

555 3. An intentional failure to disclose a material fact. 

556 4. Any artifice employed to deceive another. 

557 (g) "Good faith" means honesty in fact in the conduct or 

558 transaction concerned as defined and interpreted under s. 

559 671.201(20). 

560 (h) "Manufacturer" means any person who manufactures or 

561 imports beer for distribution to distributors licensed in 

562 Florida. 

563 (i) "Person" means a natural person, corporation, 

564 association, partnership, trust, or other business entity and, 

565 in case of a business entity, shall include any other entity in 

566 which it has a majority interest or it effectively controls, as 

567 well as the individual officers, directors, and other persons in 

568 active control of the activities of each such entity. The term 

569 also includes heirs, assigns, personal representatives, and 

570 guardians. 

571 (j) "Primary manufacturer" means a manufacturer that 

572 provides more than 50 percent by volume of the malt beverages 

Page 22 of 56 

CODING: Words stricken are deletions; words underlined are additions. 

hb01 07 -01-c1 



F L 0 R D A H 0 U S E 0 F REPRESENTATIVES 

CS/HB 107 2015 

573 purchased by and delivered to a distributor per calendar year. 

574 ill+H- "Reasonable qualifications" means the standard of 

575 the reasonable criteria established and consistently used by the 

576 respective manufacturer for Florida distributors that entered 

577 into, continued, or renewed an agreement with the manufacturer 

578 during a period of 24 months prior to the proposed transfer of 

579 the distributor's business, or for Florida distributors that 

580 have changed managers or designated managers during a period of 

581 24 months prior to the proposed change in manager or successor 

582 manager of the distributor's business. 

583 ill-+*+ "Retaliatory action" includes, but is not limited 

584 to, the refusal of a primary manufacturer to continue an 

585 agreement or a material reduction in the quality of service or 

586 quantity of products available to a distributor under an 

587 agreement which refusal or reduction is not made in good faith. 

588 (m)+±+ "Sale" includes the issuance, transfer, agreement 

589 for transfer, exchange, pledge, hypothecation, or mortgage in 

590 any manner or form, whether by transfer in trust or otherwise, 

591 of beer or of any franchise related thereto for a consideration 

592 and any option, subscription, or other contract, or 

593 solicitation, looking to a sale, or offer or attempt to sell in 

594 any form, whether in oral or written form, for a consideration. 

595 (n)-fffi-1- "Transfer of a distributor's business" means the 

596 voluntary sale, assignment, or other transfer of the business or 

597 control of the business of the distributor, including the sale 

598 or other transfer of stock or assets by merger, consolidation, 
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or dissolution. 

(3) FRANCHISE REQUIREMENTS.-Each franchise agreement 

entered into between a manufacturer and distributor shall: 

2015 

(a) Be negotiated and executed in good faith by both 

parties such that obligations and considerations are met during 

the term of the agreement. The agreement shall provide that the 

distributor and manufacturer agree with respect to all aspects 

of the agreement, that both parties will act in good faith 

during the course of the agreement, and that the distributor 

agrees to not unfairly allocate its resources and efforts to a 

competitor brand. 

(b) Include all territorial assignments. 

(c) Have a term of no more than 5 years if the 

612 manufacturer is not the primary manufacturer for the 

613 distributor. An agreement entered into before July 1, 2015, that 

614 has no definite term shall expire on June 30, 2020. 

615 (d) Be substantially similar with regard to terms and 

616 conditions to all other franchise agreements between the 

617 manufacturer and its other distributors. 

618 (e) Include provisions for the recovery of actual damages 

619 by the distributor pursuant to subsection (18), if the 

620 manufacturer terminates or cancels the agreement before 

621 expiration of the term of the agreement without good cause as 

622 defined in subsections (8) and (11). Damages shall not be 

623 awarded for failure to renew an agreement upon completion of the 

624 term of the previous agreement if the manufacturer is not a 
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625 primary manufacturer. 

626 (f) Explicitly state that the manufacturer's trademarks 

627 are the manufacturer's exclusive property and shall be used in 

628 accordance with the manufacturer's standards and under the 

629 manufacturer's direction, and that the use of such a trademark 

630 by the distributor provides no rights beyond those expressly 

631 provided in the agreement. 

632 (g) Permit modification of the agreement at any time 

633 during the term of the agreement if both the manufacturer and 

634 distributor agree, provide such modification in writing, and 

635 sign the modified agreement. 

636 Jil~ APPLICATION.-~ Afty person who engages directly or 

637 indirectly in purposeful franchise agreements or contracts in 

638 connection with the sale of beer to beer distributors within 

639 this state shall be subject to the provisions of this section 

640 and shall be subject to the jurisdiction of the courts of this 

641 state for violations of this section in accordance with the 

642 provisions of the laws of this state. 

643 J2l+4t UNLAWFUL ACTS AND PRACTICES.-Unfair methods of 

644 competition and unfair or deceptive acts or practices in the 

645 conduct of the manufacturing, importing, distribution, sale, 

646 wholesaling, and franchising of beer, as defined in subsection 

64 7 ill_ -t§-1-, are declared to be unlawful. Any person 'dho violates 

648 any provision of this section shall not be subject to the 

64 9 criminal penalties set forth in the Beverage LavJ on account of 

650 ouch violation. 
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(6)~ UNFAIR AND PROHIBITED ACTS.-

(a) It shall be deemed a violation of subsection J2l +4t 

for any manufacturer or distributor to engage in any action 

which is in bad faith or unconscionable and which causes damage 

in terms of law or equity to any of the parties or to the 

public. 

(b) It shall be deemed a violation of subsection J2l +4t 

for a manufacturer or officer, agent, or other representative 

thereof: 

1. To coerce or compel, or attempt to coerce or compel, 

any beer distributor to order or accept delivery of any beer or 

any other commodity or commodities which such beer distributor 

has not voluntarily ordered. 

2. To refuse to deliver in reasonable quantities and 

within a reasonable time after receipt of the distributor's 

order to any distributor having a franchise or contractual 

agreement for the distribution and sale of beer sold by such 

manufacturer, beer covered by such franchise agreement er 

contract. However, the failure to deliver any such beer shall 

not be considered a violation of this section if such failure is 

due to prudent and reasonable restriction on extension of credit 

by the manufacturer to the distributor, an act of God, work 

stoppage or delay due to a strike or labor difficulty, a bona 

fide shortage of materials, freight embargo, or other cause over 

which the manufacturer, or any agent thereof, shall have no 

control whatsoever. 
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677 3. To coerce or compel, or attempt to coerce or compel, a 

678 beer distributor to enter into any agreement, 'dhether written or 

679 oral, supplementary to an existing franchise with such 

680 manufacturer or officer, agent, or other representative thereof, 

681 or to do any other act prejudicial to such distributor, by 

682 threatening to cancel any franchise or any contractual agreement 

683 existing between such manufacturer and such distributor. 

684 However, notice in good faith to a beer distributor of such 

685 distributor's violation or breach of any terms or provisions of 

686 such franchise or contractual agreement shall not constitute a 

687 violation of this section if such notice is in writing, is 

688 mailed by registered or certified mail to such distributor at 

689 his or her current business address, and contains the specific 

690 facts as to the distributor's violation or breach of such 

691 franchise or contractual agreement. 

692 4. To terminate or7 cancel, fail to reneH, or refuse to 

693 continue the franchise or selling agreement of any such 

694 distributor without good cause as defined in subsections ~ ++t 
695 and J1.ll -f-±-9+. The nonrenevwl of a franchise or selling 

696 agreement without good cause shall constitute an unfair 

697 termination or cancellation regardless of the specified time 

698 period of such franchise or selling agreement. 

699 5. If the manufacturer is a primary manufacturer for the 

700 distributor, to fail to renew, or refuse to continue the 

701 franchise agreement of any such distributor, without good cause 

702 as defined in subsections (8) and (11). Such nonrenewal of a 
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703 franchise agreement constitutes an unfair termination or 

704 cancellation for any time period specified in such franchise 

705 agreement. If the manufacturer is not a primary manufacturer for 

706 the distributor, the manufacturer is not required to renew or 

707 continue the franchise agreement following the term of the 

708 franchise agreement. 

709 6.~ To willfully discriminate, either directly or 

710 indirectly, in price offered to franchisees where the effect of 

711 such discrimination is likely to substantially lessen 

712 competition. 

713 7.~ To prevent or attempt to prevent, by agreement 

714 contract or otherwise, any beer distributor from changing the 

715 capital structure of his or her distributorship or the means by 

716 or through which he or she finances the operation of his or her 

717 distributorship, provided that the distributor at all times 

718 meets capital standards which are reasonable in light of 

719 generally accepted capital standards within the manufacturer's 

720 beer distribution system. Nothing in this subparagraph 

721 diminishes the right of a manufacturer to prohibit public 

722 ownership of its franchises. 

723 8.~ To prevent or attempt to prevent, by agreement 

724 contract or otherwise, any beer distributor or any officer, 

725 member partner, or stockholder of any beer distributor from 

726 selling or transferring any part of the interest of any of them 

727 to any other person or persons or party or parties. However, no 

728 distributor, officer, partner, or stockholder shall have the 
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729 right to sell, transfer, or assign the franchise or power of 

730 management or control thereunder without the written consent of 

731 the manufacturer, distributor, or wholesaler, except that such 

732 consent shall not be unreasonably withheld. 

733 a. No manufacturer shall unreasonably withhold or delay 

734 its approval of any assignment, sale, or transfer of the stock 

735 of a distributor or of all or any portion of a distributor's 

736 assets, a distributor's voting stock, the voting stock of any 

737 parent corporation, or the beneficial ownership or control of 

738 any other entity owning or contr6lling a distributor, including 

739 the distributor's rights and obligations under the terms of an 

740 agreement, whenever the person or persons to be substituted meet 

741 reasonable qualifications. Upon the death of one of the partners 

742 of a partnership operating the business of a distributor, no 

743 manufacturer shall deny the surviving partner or partners of 

744 such partnership the right to become a successor-in-interest to 

745 the agreement between the manufacturer and such partnership, 

746 provided that the survivor has been active in the management of 

747 the partnership and is otherwise capable of carrying on the 

748 business of the partnership, and provided further that such 

749 right is consistent with the rights and desires of the heirs or 

750 devises of the deceased partner. 

751 b. Notwithstanding the provisions of subparagraph a., upon 

752 the death of a distributor, no manufacturer shall deny approval 

753 for any transfer of ownership to a designated member of the 

754 family of an owner of a distributor; provided, however, that any 
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755 subsequent transfer of such ownership by such designated member 

756 shall thereafter be subject to the provisions of subparagraph a. 

757 9.g, To obtain money, goods, services, anything of value, 

758 or any other benefit from any person in exchange for having 

759 coerced or compelled a beer distributor to do business with such 

7 60 other person. 

761 10.~ To require a beer distributor to assent to a 

762 release, assignment, novation, waiver, or estoppel which would 

763 relieve any person from liability imposed by this section. 

764 11.~ To restrict or inhibit, directly or indirectly, the 

765 right of free association among manufacturers or distributors of 

766 beer for any lawful purpose. 

767 12.±±- To fix or maintain the price at which a distributor 

7 68 may resell beer. 

769 13.~ To coerce or attempt to coerce any distributor to 

770 accept delivery of any beer or other commodity ordered by a 

771 distributor if the order was properly canceled by the 

772 distributor. 

773 14.~ To change a distributor's quota of a brand or 

774 brands if the change is not made in good faith. 

775 15.~ To require a distributor, by any means, to 

776 participate in or contribute to any local or national 

777 advertising fund controlled directly or indirectly by a 

778 manufacturer. 

779 16.~ To take any retaliatory action against a 

780 distributor that files a complaint regarding an alleged 
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781 violation by the manufacturer of state or federal law or an 

782 administrative rule. 

2015 

783 17.~ To require or prohibit, without good cause provided 

784 in writing, any change in the manager or successor manager of 

785 any distributor who has been approved by the manufacturer as of 

786 June 4, 1987. Should a distributor change an approved manager or 

787 successor manager, a manufacturer shall not require or prohibit 

788 the change unless the person fails to meet the reasonable 

789 written standards for Florida distributors of the manufacturer 

790 which standards have been provided to the distributor. 

791 Jll~ MANUFACTURER'S GOOD FAITH DISTRIBUTOR'S 

792 RESIGNATION, CANCELLATION, TERMINATION, FAILURE TO RENEW, OR 

793 REFUSAL TO CONTINUE.-

794 M NotHithstanding any agreeffient and eHcept as othenJise 

795 provided for in this section, A manufacturer shall not cause a 

796 distributor to resign froffi an agreeffient, or cancel or7 

797 terminate, fail to renew, or refuse to continue under an 

798 agreement unless the manufacturer has coffiplied with all of the 

799 folloHing: 

800 ~+a+ Hafr Satisfied the applicable notice requirements of 

801 subsection ( 10); ~ 

802 ~+b+ Hafr Acted in good faith; and~ 

803 ~+et Hafr Good cause for the cancellation or7 termination7 

804 nonrenevJGl, discontinuance, or forced resignation. 

805 (b) If a manufacturer is a primary manufacturer for the 

806 distributor, the manufacturer shall not discontinue or fail to 
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807 renew an agreement with the distributor unless the manufacturer 

808 has: 

809 1. Satisfied the applicable notice requirements of 

810 subsection (10); 

811 2. Acted in good faith; and 

812 3. Good cause for the discontinuance or nonrenewal. 

813 ~++t GOOD CAUSE.-Notwithstanding any agreement, good 

814 cause shall exist for the purposes of a termination, 

815 cancellation, nonrenewal, or discontinuance under subsection (7) 

816 paragraph (6) (e) when all of the following occur: 

817 (a) There is a failure by the distributor to comply with a 

818 provision of the agreement which is both reasonable and of 

819 material significance to the business relationship between the 

820 distributor and the manufacturer. 

821 (b) The manufacturer first acquired knowledge of the 

822 failure described in paragraph (a) not more than 18 months 

823 before the date notification was given pursuant to subsection 

824 (10)-f#. 

825 (c) The distributor was given written notice by the 

826 manufacturer of failure to comply with the agreement. 

827 (d) The distributor was afforded a reasonable opportunity 

828 to assert good faith efforts to comply with the agreement within 

829 the time limits provided for in paragraph (e). 

830 (e) The distributor has been afforded 15 ~ days in which 

831 to submit a plan of corrective action to comply with the 

832 agreement and an additional 30 ~ days to cure such 
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833 noncompliance in accordance with the plan or to sell his or her 

834 distributorship consistent with the provisions of this section. 

835 J2l+&t BURDEN OF PROOF.-For each good faith termination 

836 or7 cancellation by a manufacturer, or nonrenewalT or 

837 discontinuance by a primary manufacturer of the distributor, the 

838 manufacturer shall provide prima facie evidence have the burden 

839 e+ showing that it has acted in good faith, that the notice 

840 requirements under this section have been complied with, and 

841 that there was good cause for the termination, cancellation, 

842 nonrenewal, or discontinuance. After the manufacturer provides 

843 such prima facie evidence, the burden of proof is shifted to the 

844 distributor to prove that the manufacturer has not met statutory 

845 and contractual requirements. 

846 llQl+9+ NOTICE.-Notwithstanding any agreement and except 

847 as otherwise provided in this section, for each good faith 

848 termination or cancellation by a manufacturer, or nonrenewal or 

849 discontinuance by a primary manufacturer of the distributor, the 

850 manufacturer shall furnish written notice of the termination, 

851 cancellation, nonreneval, or discontinuance of an agreement to 

852 the distributor at least 30 not less than 90 days before the 

853 effective date of the termination, cancellation, nonrenewal, or 

854 discontinuance; in no event shall the contractual term of any 

855 such franchise or selling agreement expire without the written 

856 consent of the beer distributor involved before prior to the 

857 expiration of at least 2.Q_ ~ days after follmo'ing such written 

858 notice. The notice shall be by certified mail and shall contain 
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859 all of the following: 

860 (a) A statement of intention to terminate, cancel, not 

861 renew, or discontinue the agreement. 

862 (b) A statement of the reason for the termination, 

863 cancellation, nonrenewal, or discontinuance. 

864 (c) The date on which the termination, cancellation, 

865 nonrenewal, or discontinuance takes effect. 

866 Jlll+±&t CONDITIONS AND NOTICE REQUIRED.-Notwithstanding 

867 subsections J2l +6t and J!Ql +9+, a manufacturer may terminate, 

868 cancel, fail to renew, or discontinue an agreement for good 

869 cause immediately without notice after not less than 15 days' 

870 written notice given in the manner and containing the 

871 information required by subsection (9), if any of the following 

872 occur: 

873 (a) Insolvency of the distributor, the filing of any 

874 petition by or against the distributor under any bankruptcy or 

875 receivership law, or the dissolution or liquidation of the 

876 wholesaler which materially affects the distributor's ability to 

877 remain in business. 

878 (b) Suspension or revocation of the distributor's license 

879 by the division or by the Federal Bureau of Alcohol, Tobacco and 

880 Firearms whereby the distributor cannot distribute beer for more 

881 than 60 days. 

882 (c) The distributor, or a partner or an individual who 

883 owns 10 percent or more of the partnership or stock of a 

884 corporate distributor, has been convicted of a felony under the 
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885 United States Code or the laws of any state which reasonably may 

886 adversely affect the good will or interest of the distributor or 

887 manufacturer. However, an existing stockholder or stockholders, 

888 partner or partners, a designated member or members, or the 

889 distributor itself, if incorporated, shall have, subject to the 

890 provisions of this section, the right to purchase the 

891 partnership interest or the stock of the offending partner or 

892 stockholder, and if the sale is completed within 15 days of the 

893 conviction of the offending partner or stockholder, the right of 

894 termination, cancellation, nonrenewal, or discontinuance of the 

895 distributorship agreement shall not apply. 

896 (d) There was fraudulent conduct on the part of the 

897 distributor relating to a material matter in dealings with the 

898 manufacturer or its products. 

899 (e) The principal of the distributor intentionally and 

900 willfully sells the manufacturer's products to a retailer or 

901 retailers located outside a distributor's territory, but only if 

902 the manufacturer has assigned exclusive territories to its 

903 distributors in Florida. 

904 (f) The distributor fails to pay for the manufacturer's 

905 products ordered and delivered in accordance with terms 

906 established with the manufacturer and has continued to fail to 

907 make payment within 15 business days after receipt of notice of 

908 the delinquency and demand for immediate payment. 

909 (g) The distributor sells, transfers, or assigns the 

910 franchise or control thereunder without the written consent of 
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911 the manufacturer. 

912 ~+±±+ DISCONTINUANCE OF PRODUCTION OR DISTRIBUTION.-

913 Notwithstanding subsections (7), (10), and (11) (6), (9), and 

914 +±&t, a manufacturer may terminate, cancel, not renew, or 

915 discontinue an agreement upon not less than 30 days' prior 

916 written notice if the supplier discontinues production or 

917 discontinues distribution throughout this state of all the 

918 brands sold by the manufacturer to the distributor. Nothing in 

919 this section shall prohibit a manufacturer, upon not less than 

920 30 days' notice, to completely discontinue the distribution 

921 throughout this state of any particular brand or package of 

922 beer. This subsection does not prohibit a manufacturer from 

923 conducting test marketing of a new brand of beer or from 

924 conducting the test marketing of a brand of beer which is not 

925 currently being sold in this state, provided that the 

926 manufacturer has notified the division in writing of its plans 

927 to test market. The notice shall describe the market area in 

928 which the test shall be conducted, the name or names of the 

2015 

929 distributor or distributors who will be selling the beer, the 

930 name or names of the brand of beer being tested, and the period 

931 of time during which the testing will take place. A market 

932 testing period shall not exceed 18 months. 

933 (13)-f-±-,2-1- REASONABLE EFFORT REQUIRED.-The distributor shall 

934 devote such efforts and resources, as required in the agreement 

935 between the distributor and the manufacturer, to sales and 

936 distribution of all the manufacturer's products which the 
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937 distributor has been granted the right and has agreed to sell 

938 and distribute so long as such requirements are reasonable. In 

939 the absence of such an agreement, the distributor shall devote 

940 reasonable efforts and resources. 

2015 

941 Jlil+±3+ WAIVER PROHIBITED.-A distributor shall not waive 

942 any of the rights granted in any provision of this section. 

943 Nothing in this section shall be construed to limit or prohibit 

944 good faith dispute settlements voluntarily entered into by the 

945 parties. 

946 

947 

948 

949 

Jl2l+±4+ MANUFACTURER; PROHIBITED INTERESTS.

(a) This subsection applies to: 

1. A manufacturer; 

2. Any officer, director, agent, or employee of a 

950 manufacturer; or 

951 3. An affiliate of any manufacturer, regardless of whether 

952 the affiliation is corporate or by management, direction, or 

953 control. 

954 (b) Except as provided in paragraph (c), no entity or 

955 person specified in paragraph (a) may have an interest in the 

956 license, business, assets, or corporate stock of a licensed 

957 distributor nor shall such entity sell directly to any vendor in 

958 this state other than to vendors who are licensed pursuant to s. 

959 561.221(2). 

960 (c) Any entity described in paragraph (a) may financially 

961 assist a proposed distributor in acquiring ownership of the 

962 distributorship through participation in a limited partnership 
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963 arrangement in which the entity described in paragraph (a) is a 

964 limited partner and the proposed distributor seeking to acquire 

965 ownership of the distributorship is the general partner. Such 

966 limited partnership arrangements may exist for no longer than 8 

967 years from their creation and shall not be extended or renewed 

968 by means of a transfer of full ownership to an entity described 

969 in paragraph (a) followed by the creation of a new limited 

970 partnership or by any other means. In any such arrangement for 

971 financial assistance, the federal basic permit and distributor's 

972 license issued by the division shall be issued in the name of 

973 the distributor and not in the name of an entity described in 

974 paragraph (a). If, after the creation of a limited partnership 

975 pursuant to this paragraph, an entity described in paragraph (a) 

976 acquires title to the distributorship which was the subject of 

977 the limited partnership, the entity described in paragraph (a) 

978 shall divest itself of the distributorship within 180 days, and 

979 the distributorship shall be ineligible for limited partnership 

980 financing for 20 years thereafter. No entity described in 

981 paragraph (a) shall enter into a limited partnership arrangement 

982 with a licensed distributor whose distributorship existed and 

983 was operated prior to the creation of such limited partnership 

984 arrangement. 

985 (d) Nothing in the Beverage Law shall be construed to 

986 prohibit a manufacturer from shipping products to or between the 

987 licensed premises of its breweries without a distributor's 

988 license. A manufacturer that holds a valid manufacturer's 
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license may deliver, directly to any licensed vendor, up to 

2,000 total kegs per calendar year of malt beverages 

manufactured by the manufacturer and to which it owns the brand 

rights, subject to the following requirements: 

1. Vehicles used to deliver malt beverages to a licensed 

vendor must be owned or leased by the manufacturer. 

2. A manufacturer of malt beverages that is permitted 

limited self-distribution pursuant to this paragraph is 

responsible for payment of applicable excise taxes to the 

division and applicable reports pursuant to ss. 561.50 and 

561.55 with respect to the amount of malt beverages manufactured 

and sold to vendors. The reports shall clearly distinguish 

between malt beverages self-distributed by the manufacturer and 

malt beverages sold directly to consumers by the manufacturer 

pursuant to s. 561.221(2). 

3. A manufacturer of malt beverages that is permitted 

limited self-distribution pursuant to this paragraph may not 

provide malt beverages to a vendor that is within the exclusive 

sales territory of a distributor with whom the manufacturer is 

under contract. 

4. A manufacturer of malt beverages that is permitted 

limited self-distribution pursuant to this paragraph may only 

distribute malt beverages brewed by the licensed manufacturer 

which have not been shipped between manufacturing premises owned 

by the manufacturer packaged in kegs or barrels containing 1 

gallon or more to be sold or offered for sale by vendors at 
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retail. 

(e) Notwithstanding the provisions of paragraph (b), any 

entity named in paragraph (a) may have an interest in the 

license, business, assets, or corporate stock of a licensed 

distributor for a maximum of 180 consecutive days as the result 

of a judgment of foreclosure against the distributor or for 180 

consecutive days after acquiring title pursuant to the written 

request of the licensed distributor. Under either of these 

circumstances, manufacturer ownership of an interest in the 

license, business, assets, or corporate stock of a licensed 

distributor shall only be for 180 days and only for the purpose 

of facilitating an orderly transfer of the distributorship to an 

owner not affiliated with a manufacturer. 

(f) Notwithstanding the provisions of paragraph (b), any 

entity named in paragraph (a) may have a security interest in 

the inventory or property of its licensed distributors to secure 

payment for said inventory or other loans for other purposes. 

~~ AGREEMENTS SUBJECT TO SECTION.-The provisions of 

this section shall apply to all written or oral agreements 

between a manufacturer and beer distributor in existence on July 

1, 2015 June 4, 1997, as well as agreements entered into or 

renewed after July 1, 2015 June 4, 1997. 

J12l~ AGREEMENTS BINDING ON SUCCESSOR.-A successor to a 

manufacturer that continues in business as a manufacturer shall 

be bound by all terms and conditions of each agreement of the 

manufacturer in effect on the date of succession. 
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~(17) REA80HABLE COMPENSATION FOR TERMINATION OR 

CANCELLATION WITHOUT GOOD CAUSE.-Upon termination or 

cancellation of the agreement without good cause: 

2015 

(a) Any manufacturer which, without good cause, cancels 

or7 terminates, or fails to renevJ any agreement, or lawfully 

denies approval of, or unreasonably withholds consent to, any 

assignment, transfer, or sale of a distributor's business assets 

or voting stock or other equity securities, shall pay 

compensation for actual damages to such distributor with whom it 

has an agreement, and other injured parties. A primary 

manufacturer that fails to renew an agreement pursuant to 

subparagraph (6) (b)5. shall pay compensation for actual damages 

to a distributor with whom it has such agreement, and other 

injured parties. Actual damages shall reflect damages suffered 

by the distributor or injured party, including: a vJritten 

contract 

1. Lost profits anticipated from prior sales. 

2. Incidental and consequential damages. 

3. Costs expended and not previously recovered during the 

duration of the agreement before cancellation or termination. 

reasonable coffipensation for the diffiinished value of the 

distributor's business or of any ancillary business or both 

~Jhich has been negatively affected by the act of the 

ffianufacturer. "Ancillary business" ffieans a business mmed by a 

'dholesaler, a controlling stockholder of a Hholesaler, or a 

controlling partner of a 'dholesaler, the assets of Hhich are 
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priffiarily used in transporting, storing, or ffiarlceting the brand 

or brands of ffialt beverage of the supplier with Hhoffi the 

vJholesaler has an agreeffient 1 or a business ovmed by a 

Hholesaler, a controlling stockholder of a 'dholesaler, or a 

controlling partner of a Hholesaler Hhich recycles returnable 

beverage containers! or any other business mmed by a 

Hholesaler, a controlling stockholder of a 'dholesaler, or a 

COntrolling partner Of a r,;holesaler 1 Hhich busineSS is priffiarily 

operated to benefit the Hholesaler's ability to handle the brand 

or brands of ffialt beverage of the supplier r,;ith Hhoffi the 

vJholesaler has an agreeffient. "Controlling stockholder" or 

"controlling partner" shall ffiean a person 'n'ith an ovmership 

interest in the vlholesaler of §0 percent or ffiore. The value of 

the distributor's business or ancillary business shall include, 

but not be liffiited to, its goodHill. 

(b) In the event the manufacturer and the beer distributor 

are unable to mutually agree on the reasonable compensation to 

be paid for the actual damages value of the distributor's 

business, as defined herein, the matter mayL by agreement of the 

partiesL be submitted to a neutral arbitrator to be selected by 

the parties and the claim settled in accordance with the rules 

provided by the American Arbitration Association. Arbitration 

costs shall be paid one-half by the distributor and one-half by 

the manufacturer. The award of the arbitrator shall be final and 

binding on the parties. 

~+±&t REMEDIES.-

Page 42 of 56 

CODING: Words stricken are deletions; words underlined are additions. 

hb01 07 -01-c1 



FLORIDA H 0 U S E 0 F REPRESENTATIVES 

1093 

1094 

1095 

1096 

1097 

1098 

1099 

1100 

1101 

1102 

1103 

1104 

1105 

1106 

1107 

1108 

1109 

1110 

1111 

1112 

1113 

1114 

1115 

1116 

1117 

1118 

CS/HB 107 2015 

(a) During the 30 ~-day period provided in subsection 

llQl (9) or during the 1§ day period provided in subsection 

+±&t, either party, in appropriate circumstances, may bring 

action in the appropriate circuit court of this state to shorten 

the notice period so provided or to extend it pending a final 

determination of such proceedings on the merits. 

(b) In any action brought under this section, the court 

shall have authority to grant temporary, preliminary, and final 

injunctive relief. If the court grants injunctive relief, bond 

shall not be required to be posted. 

(c) In addition to temporary, preliminary, or final 

injunctive relief, any person who shall be aggrieved or injured 

in his or her business or property by reason of anything 

forbidden in this section may bring an action therefor in the 

appropriate circuit court of this state and, if successful shall 

recover the damages sustained and the costs of such action, 

including a reasonable attorney's fee. 

(d) Without regard and in addition to any other remedy or 

relief to \•'hieh a person is entitled, anyone aggrieved by a 

violation of this section may bring an action to obtain a 

declaratory judgment that an act, action, or practice violates 

this section and to enjoin a manufacturer or distributor Hho has 

violated, is violating, or is otherHise likely to violate this 

section. 

~+et When such action is one of common or general 

interest to many persons or when the parties are numerous and it 
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is impracticable to bring them all before the court, one or more 

persons may bring a class action for the benefit of the whole, 

including actions for injunctive relief. 

~~ In an action for money damages, only if a judge or 

jury finds that the defendant acted maliciously, the judge or 

jury may award punitive damages as permitted by Florida law. 

J!l~ The remedies provided in this subsection shall be 

in addition to any other civil remedies provided by law or in 

equity. Nothing contained in this subsection shall give rise to 

or foreclose any claim which would otherwise exist against the 

manufacturer or distributor by any proposed purchaser of the 

distributor's business. 

~+±9+ CONTRACTS AND THE VALIDITY THEREOF.-No 

manufacturer shall effect any sale to a distributor in Florida 

except pursuant to a written agreement contract between the 

manufacturer and the distributor which agreement contract is 

consistent with the provisions of this section. 

~~ REPURCHASE OF INVENTORY UPON TERMINATION.-

(a) Whenever any beer distributor enters into a franchise 

agreement with a manufacturer wherein the distributor agrees to 

maintain an inventory of beer and the franchise is subsequently 

terminated in accordance with this section and any circuit court 

injunction requested by the distributor has been denied or 

dissolved, the manufacturer shall repurchase the inventory as 

provided in this section. If the distributor has any outstanding 

debts to the manufacturer, then the repurchase amount may be 
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credited to the distributor's account. 

(b) The manufacturer shall repurchase that inventory 

previously purchased from him or her and held by the distributor 

on the date of termination of the agreement contract. The 

manufacturer shall pay fair market value for the inventory being 

repurchased and 100 percent of the actual distributor cost, 

including freight and reasonable storage and handling costs, of 

all unsold beer. For the purposes of this paragraph, the term 

"fair market value" means the amount a willing manufacturer, 

under no compulsion to sell, would be willing to accept, and a 

willing distributor, under no compulsion to purchase, would be 

willing to pay for the malt beverages. 

(c) Upon payment within a reasonable time of the 

repurchase amount to the distributor, the title and right of 

possession to the repurchased inventory shall be transferred to 

the manufacturer. 

(d) The provisions of this section shall not require the 

repurchase from a distributor of: 

1. Any inventory which the distributor desires to keep, 

provided the distributor has a contractual right to do so. 

2. Any inventory which was ordered by the distributor on 

or after the date of receipt of the notification of termination 

of the franchise or contractual agreement. 

3. Any inventory which was acquired by the distributor 

from any source other than the manufacturer. 

4. Any inventory which the distributor failed to sell by 
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the "best by" date. 

(e) If any manufacturer shall fail or refuse to repurchase 

any inventory covered under the provisions of this section 

within 60 days after termination of an agreement a distributor's 

contract, he or she shall be civilly liable for 100 percent of 

the current wholesale price of the inventory plus any freight 

charges paid by the distributor, the distributor's reasonable 

attorney's fees, court costs, and interest on the current 

wholesale price computed at the legal interest rate provided in 

s. 687.01 from the 61st day after termination. 

J1ll~ INDEMNIFICATION.-A manufacturer shall fully 

indemnify and hold harmless its distributor against any losses, 

including, but not limited to, court costs and reasonable 

attorney's fees or damages arising out of complaints, claims, or 

lawsuits, including, but not limited to, strict liability, 

negligence, misrepresentation, or express or implied warranty 

where the complaint, claim, or lawsuit relates to the 

manufacture or packaging of beer or other functions by the 

manufacturer which are beyond the control of the distributor. 

The distributor must mail written notice to the manufacturer on 

a prompt and timely basis after receipt of notice of a 

complaint, claim, or lawsuit in order for the manufacturer to be 

liable under this subsection with respect to such complaint, 

claim, or lawsuit. 

Section 10. Subsections (1) and (6) of section 563.06, 

Florida Statutes, are amended, present subsection (7) is 
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renumbered as subsection (8) and amended, and a new subsection 

(7) is added to that section, to read: 

563.06 Malt beverages; imprint on individual container; 

size of containers; growlers; exemptions.-

2015 

(1) On and after October 1, 1959, All taxable malt 

beverages packaged in individual containers possessed by any 

person in the state for the purpose of sale or resale in the 

state, except operators of railroads, sleeping cars, steamships, 

buses, and airplanes engaged in interstate commerce and licensed 

under this section, shall have imprinted thereon in clearly 

legible fashion by any permanent method the word "Florida" or 

"FL" and no other state name or abbreviation of any state name 

in not less than 8-point type. The word ''Florida" or "FL" shall 

appear first or last, if imprinted in conjunction with any 

manufacturer's code. A facsimile of the imprinting and its 

location as it will appear on the individual container shall be 

submitted to the division for approval. 

(6) With the exception of growlers as defined in 

subsection (7), all malt beverages packaged in individual 

containers sold or offered for sale by vendors at retail in this 

state shall be in individual containers containing no more than 

32 ounces of such malt beverages; provided, however, ~ 

nothing contained in this section shall affect malt beverages 

packaged in bulkL er in kegsL or in barrels or in any individual 

container containing 1 gallon or more of such malt beverage 

regardless of individual container type. 
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1223 (7) (a) As used in the Beverage Law, the term "growler" 

1224 means a container that holds 32, 64, or 128 ounces in volume 

1225 that was originally manufactured to hold malt beverages. 

1226 

1227 

1228 

1229 
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1238 
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1242 

1243 

1244 

1245 
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1248 

(b) A growler may be filled or refilled with: 

1. A malt beverage manufactured by a manufacturer that 

holds a valid manufacturer's license and operates a taproom 

pursuant to s. 561.221(2) (a), if the manufacturer filling the 

growler is the same manufacturer that brewed the malt beverage 

and is filling the growler in the taproom. 

2. A malt beverage manufactured by a manufacturer that 

holds a valid manufacturer's license and a valid vendor's 

license pursuant to s. 5 61. 221 ( 2) (b) or ( 3) , if the manufacturer 

filling the growler is the same manufacturer that brewed the 

malt beverage and is filling the growler pursuant to its 

vendor's license. 

3. A malt beverage manufactured by a manufacturer, if the 

manufacturer filling the growler holds a valid manufacturer's 

license pursuant to s. 5 61.221 ( 2) (b) or ( 3) and a valid quota 

license at that location pursuant toss. 561.20(1) and 

565.02(1) (a)-(f). 

4. A malt beverage manufactured by a manufacturer and sold 

by a vendor if: 

a. The vendor filling the growler holds a valid quota 

license at that location pursuant toss. 561.20(1) and 

565.02(1) (a)-(f); or 

b. The vendor filling the growler holds a vendor license 
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under s. 563.02(1) (a)-(f) or s. 564.02(1) (a)-(f), obtains at 

least 80 percent of its annual gross revenue from the sale of 

malt beverages or wine or both, and does not also hold a 

manufacturer's license. Such a vendor is required to maintain 

records that demonstrate compliance with this provision for 3 

calendar years. 

(c) A growler must have an unbroken seal or be incapable 

of being immediately consumed. 

2015 

(d) A growler must be clearly labeled as containing an 

alcoholic beverage and provide the name of the manufacturer, the 

brand, the volume, the percentage of alcohol by volume, and the 

required label information for alcoholic beverages under 27 

C.F.R. s. 16.21. If a growler being refilled has an existing 

label or other identifying mark from a manufacturer or brand, 

that label shall be covered sufficiently to indicate the 

manufacturer and brand of the malt beverage placed in the 

growler. 

(e) A growler must be clean before being filled. 

(f) A licensee authorized to fill growlers may not use 

growlers for purposes of distribution or sale outside of the 

licensed manufacturing premises or licensed vendor premises. 

~+f+ ~ Afty person, firm, or corporation or an agent, 

officer, or employee thereof who violates, its agents, offieers 

or effiPloyees, violating any of the provisions of this section 

commits, shall be guilty of a misdemeanor of the first degree, 

punishable as provided in s. 775.082 or s. 775.083~7 and the 
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license, if any, shall be subject to revocation or suspension by 

the division. 

Section 11. Section 563.09, Florida Statutes, is created 

to read: 

563.09 Malt beverage tastings by distributors and 

manufacturers.-

(1) A manufacturer, distributor, or importer of malt 

beverages, or any contracted third-party agent thereof, may 

conduct sampling activities that include the tasting of malt 

beverage products on: 

(a) The licensed premises of a vendor authorized to sell 

alcoholic beverages by the drink for consumption on premises; or 

(b) The licensed premises of a vendor authorized to sell 

alcoholic beverages only in sealed containers for consumption 

off premises if: 

1. The licensed premises is at an establishment with at 

least 10,000 square feet of interior floor space exclusive of 

storage space not open to the general public; or 

2. The licensed premises is a package store licensed under 

s. 565.02 (1) (a). 

(2) A malt beverage tasting conducted under this section 

must be limited to and directed toward the general public of the 

age of legal consumption. 

(3) For a malt beverage tasting conducted under this 

section on the licensed premises of a vendor authorized to sell 

alcoholic beverages for consumption on premises, each serving of 
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a malt beverage to be tasted must be provided to the consumer by 

the drink in a tasting cup, glass, or other open container and 

may not be provided by the package in an unopened can or bottle 

or in any other sealed container. 

(4) For a malt beverage tasting conducted under this 

section on the licensed premises of a vendor authorized to sell 

alcoholic beverages only in sealed containers for consumption 

off premises, the tasting must be conducted in the interior of 

the building constituting the vendor's licensed premises and 

each serving of a malt beverage to be tasted must be provided to 

the consumer in a tasting cup having a capacity of 3.5 ounces or 

less. 

(5) A manufacturer, distributor, or importer, or any 

contracted third-party agent thereof, may not pay a vendor, and 

a vendor may not accept, a fee or compensation of any kind, 

including the provision of a malt beverage at no cost or at a 

reduced cost, to authorize the conduct of a malt beverage 

tasting under this section. 

( 6) (a) A manufacturer, distributor, or importer, or any 

contracted third-party agent thereof, conducting a malt beverage 

tasting under this section, must provide all of the beverages to 

be tasted, the total volume of which per tasting may not exceed 

576 ounces; must have paid all excise taxes on those beverages 

which are required of the manufacturer or distributor; and must 

return to the manufacturer's or distributor's inventory all of 

the malt beverages provided for the tasting that remain 
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unconsumed after the tasting. More than one tasting may be held 

on the licensed premises each day, but only one manufacturer, 

distributor, importer, or contracted third-party agent thereof, 

may conduct a tasting on the premises at any one time. 

(b) Any samples of malt beverages provided to a vendor by 

a manufacturer, distributor, or importer, or any contracted 

third-party agent thereof, in conjunction with or at the time of 

a tasting conducted under this section on the licensed premises 

of such vendor are subject to the volume limit for such premises 

set forth under paragraph (a) . 

(c) This subsection does not preclude a manufacturer, 

distributor, or importer, or any contracted third-party agent 

thereof, from buying the malt beverages that it provides for the 

tasting from a vendor at no more than the retail price, but all 

of the malt beverages so purchased and provided for the tasting 

which remain unconsumed after the tasting must be removed from 

the premises of the tasting and properly disposed of. 

(7) A manufacturer, distributor, or importer of malt 

beverages that contracts with a third-party agent to conduct a 

malt beverage tasting under this section on its behalf is 

responsible for any violation of this section by such agent. 

(8) This section does not preclude a vendor from 

conducting a malt beverage tasting on its licensed premises 

using malt beverages from its own inventory. 

(9) This section is supplemental to and does not supersede 

any special act or ordinance. 
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( 10) The division may, pursuant to ss. 561.08 and 561.11, 

adopt rules to implement, administer, and enforce this section. 

Section 12. Subsections (1) and (2) of section 565.03, 

Florida Statutes, are amended to read: 

565.03 License fees; manufacturers, distributors, brokers, 

sales agents, and importers of alcoholic beverages; vendor 

licenses and fees; craft distilleries.-

(1) As used in this section, the term: 

(a) "Craft distillery" means a licensed distillery that 

produces 75,000 or fewer gallons per calendar year of distilled 

spirits on its premises and has notified the division in writing 

of its decision to qualify as a craft distillery. 

(b) "Distillery" means a manufacturer that distills ethyl 

alcohol or ethanol to create ~distilled spirits. 

(2) (a) A distillery authorized to do business under the 

Beverage Law shall pay an annual state license tax for each 

plant or branch operating in the state, as follows: 

1. If engaged in the business of manufacturing distilled 

spirits, a state license tax of $4,000. 

2. If engaged in the business of rectifying and blending 

spirituous liquors and nothing else, a state license tax of 

$4,000. 

(b) Persons licensed under this section who are in the 

business of distilling spirituous liquors may also engage in the 

business of rectifying and blending spirituous liquors without 

the payment of an additional license tax. 
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(c) A craft distillery licensed under this section may 

sell to consumers, at its souvenir gift shop, spirits distilled 

on its premises in this state in factory-sealed containers that 

are filled at the distillery for off-premises consumption. Such 

sales are authorized only on private property contiguous to the 

licensed distillery premises in this state and included on the 

sketch or diagram defining the licensed premises submitted with 

the distillery's license application. All sketch or diagram 

revisions by the distillery shall require the division's 

approval verifying that the souvenir gift shop location operated 

by the licensed distillery is owned or leased by the distillery 

and on property contiguous to the distillery's production 

building in this state. A craft distillery or licensed 

distillery may not sell any factory-sealed individual containers 

of spirits except in face-to-face sales transactions with 

consumers who are making a purchase of t\JO or fewer individual 

containers, that comply with the container limits in s. 565.10, 

per ealendar year for the consumer's personal use and not for 

resale and who are present at the distillery's licensed premises 

in this state. 

1. A craft distillery must report to the division within 5 

days after it reaches the production limitations provided in 

paragraph (1) (a). Any retail sales to consumers at the craft 

distillery's licensed premises are prohibited beginning the day 

after it reaches the production limitation. 

2. A craft distillery may only ship, arrange to ship, or 
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deliver any of its distilled spirits to consumers within the 

state in a face-to-face transaction at the distillery property. 

However, a craft distiller licensed under this section may ship, 

arrange to ship, or deliver such spirits to manufacturers of 

distilled spirits, wholesale distributors of distilled spirits, 

state or federal bonded warehouses, and exporters. 

3. Except as provided in subparagraph 4., it is unlawful 

to transfer a distillery license for a distillery that produces 

75,000 or fewer gallons per calendar year of distilled spirits 

on its premises or any ownership interest in such license to an 

individual or entity that has a direct or indirect ownership 

interest in any distillery licensed in this state; another 

state, territory, or country; or by the United States government 

to manufacture, blend, or rectify distilled spirits for beverage 

purposes. 

4. A craft distillery shall not have its ownership 

affiliated with another distillery, unless such distillery 

produces 75,000 or fewer gallons per calendar year of distilled 

spirits on its premises. 

Section 13. Section 565.04, Florida Statutes, is repealed. 

Section 14. If any provision of s. 561.221(2), Florida 

Statutes, as amended by this act, is held invalid, or if the 

application of that subsection to any person or circumstance is 

held invalid, the invalidity does not affect other provisions or 

applications of this act which can be given effect without the 

invalid provision or application, and to this ends. 561.221(2), 
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1431 Florida Statutes, is severable. 

1432 Section 15. This act shall take effect July 1, 2015. 
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Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. CS/HB 107 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Government Operations 

2 Appropriations Subcommittee 

3 Representative Van Zant offered the following: 

4 

5 Amendment (with title amendment) 

6 Remove line 1424 

7 

8 

9 

10 TITLE AMENDMENT 

11 Remove lines 65-70 and insert: 

12 consumers in a face-to-face transaction; providing 
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Amendment No. sal 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. CS/HB 107 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Government Operations 

2 Appropriations Subcommittee 

3 Representative Steube offered the following: 

4 

5 Substitute Amendment for Amendment (325841) by 

6 Representative Van Zant (with title amendment) 

7 Remove line 1424 and insert: 

8 Section 1. Section 565.04, Florida Statutes, is amended and 

9 section 565.04(2) is created to read: 

10 565.04 Package store restrictions.-

11 (1) Vendors licensed under s. 565.02(1) (a) shall not~ 

12 said place of business sell, offer, or expose for sale any 

13 merchandise other than such beverages, in the licensed premises, 

14 and the licensed premises ouch places of business shall be 

15 devoted exclusively to such sales; provided, however, that such 

16 vendors shall be permitted to sell bitters, grenadine, 

17 nonalcoholic mixer-type beverages (not to include fruit juices 
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Amendment No. sal 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. CS/HB 107 (2015) 

18 produced outside this state) , fruit juices produced in this 

19 state, home bar, and party supplies and equipment (including but 

20 not limited to glassware and party-type foods), miniatures of no 

21 alcoholic content, and tobacco products. The licensed premises 

22 Such places of business shall have no more than one inside 

23 entrance openings permitting direct access to any other building 

24 or room, that is separately licensed under the Beverage Law to 

25 the same licensee, provided the inside entrance has a door that 

26 is opened and closed by patrons and a separate outside entrance 

27 is provided except to a private office or storage room of the 

28 place of business from which patrons are excluded. The licensed 

29 premises may also have a private office or storage room from 

30 which patrons are excluded. 

31 (2) Notwithstanding any other provision of law, when 

32 distilled spirits are delivered to any area of any licensed 

33 vendor's place of business such distilled spirits may be stored 

34 by the vendor and transported by either a distributor or the 

35 vendor through any licensed premises that has an inside entrance 

36 into a package store licensed to sell distilled spirits. 

37 (3) The act of selling items in a package store otherwise 

38 not permitted for sale pursuant to subsection (1) shall not be a 

39 violation of subsection (1) provided the items are obtained at 

40 the connected separately licensed premises through the inside 

41 entrance and are not displayed in the licensed package store 

42 premises as defined on the diagram defining the licensed 

43 premises of such package store. 
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44 

45 

46 

Amendment No. sal 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. CS/HB 107 (2015) 

T I T L E A M E N D M E N T 

47 Remove lines 65-70 and insert: 

48 consumers in a face-to-face transaction; amending s. 565.04, 

49 F.S.; permitting package stores to have direct access to another 

50 building licensed under the Beverage Law to the same licensee; 

51 providing for the delivery of distilled spirits to a licensed 

52 premises that has an inside entrance to a package store; 

53 permitting the sale of items obtained in the connected 

54 separately licensed premises with payment in the package store; 

55 providing 
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Amendment No. 2 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. CS/HB 107 (2015) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Government Operations 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Appropriations Subcommittee 

Representative Steube offered the following: 

Amendment (with title amendment) 

Remove lines 486-984 and insert: 

Section 9. Paragraph (d) of subsection (14) of section 

563.022, Florida Statutes, is amended to read: 

563.022 Relations between beer distributors and 

manufacturers.-

(14) MANUFACTURERi PROHIBITED INTERESTS.

Remove lines 1016-1194 

T I T L E A M E N D M E N T 

Remove lines 35-56 and insert: 
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Amendment No. 2 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. CS/HB 107 (2015) 

17 amending s. 563.022, F.S.; providing limited self-distribution 

18 for manufacturers of malt beverages; 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 301 Malt Beverages 
SPONSOR(S): Sprowls and others 
TIED BILLS: IDEN./SIM. BILLS: SB 186 

REFERENCE 

1) Business & Professions Subcommittee 

2) Government Operations Appropriations 
Subcommittee 

3) Regulatory Affairs Committee 

ACTION 

13 Y, 0 N 

SUMMARY ANALYSIS 

ANALYST 

Butler 

Topp 

STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

Luczynski 

Topp '51l\ 

Florida's alcoholic beverage law provides for a structured three-tiered distribution system: manufacturer, 
distributor, and vendor. The Division of Alcoholic Beverages and Tobacco in the Department of Business and 
Professional Regulation is responsible for enforcing the provisions of the Beverage Law. 

Current law permits manufacturers to package malt beverages that are offered for sale by vendors in individual 
containers containing no more than 32 ounces. However, malt beverages may be packaged in bulk or in kegs 
or in barrels or in any individual container containing one gallon or more of malt beverages regardless of 
individual container type. 

The bill permits certain vendors and manufacturers to package malt beverages at the point of sale in 
containers of 32, 64, or 128 ounces by volume. Furthermore, the bill requires that containers include 
information specifying the manufacturer and brand of the malt beverage it contains, and that it must have an 
unbroken seal or be incapable of being immediately consumed. 

The bill is expected to have a minimal fiscal impact on the Department of Business and Professional 
Regulation (DBPR) which can be absorbed within existing resources. The bill is expected to have no impact 
on local government. 

The bill is effective upon becoming law. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Current Situation 

Alcoholic Beverages Regulation Generally 

The Division of Alcoholic Beverages and Tobacco (Division) in the Department of Business and 
Professional Regulation (DBPR) is responsible for regulating the conduct, management, and operation 
of the manufacturing, packaging, distribution, and sale within the state of alcoholic beverages. Chapters 
561-565 and 567-568, F.S., comprise Florida's Beverage Law. 

In general, Florida's Beverage Law provides for a structured three-tiered distribution system consisting 
of the manufacturer, distributor, and vendor. The manufacturer creates the beverages. The distributor 
obtains the beverages from the manufacturer and delivers them to the vendor. The vendor makes the 
ultimate sale to the consumer. In the three-tiered system, alcoholic beverage excise taxes generally are 
collected at the distribution level based on inventory depletions and the state sales tax is collected at 
the retail level. 

Container Size 

Currently, s. 563.06(6), F.S., requires that all malt beverages that are offered for sale by vendors be 
packaged in individual containers of no more than 32 ounces. However, malt beverages may be 
packaged in bulk or in kegs or in barrels or in any individual container containing one gallon or more of 
malt beverages regardless of individual container type. The industry developed bottles, cans, kegs, and 
other containers, as well as the shipping equipment to protect and distribute bottles, cans, and kegs 
based on industry standard sizes. Distributors have created a nationwide distribution system with the 
capacity to transport industry standard sized containers. 1 

Growlers 

Some states permit vendors to sell malt beverages in containers known as growlers, which typically are 
reusable containers of between 32 ounces and two liters (67.628 ounces) that the consumer can take 
to a manufacturer/vendor to be filled with malt beverage for consumption off the licensed premises.2 

The standard size for a growler is 64 ounces.3 Florida malt beverage law does not specifically address 
growlers. 

Florida malt beverage law does not permit the use of 64 ounce containers or any other container size 
between 32 ounces and one gallon. As a result, growlers are prohibited in any sizes other than 32 
ounces or less, and one gallon. 

Effect of the Bill 

Container Size 

The bill provides that notwithstanding s. 563.06(6), F.S., or any other provision of the Beverage Law, a 
malt beverage may be packaged in an individual container that holds 32, 64, or 128 ounces by volume, 
if filled at the point of sale by an allowed vendor or manufacturer. 

1 Testimony, Workshop on Craft Brewers Business Development Regulatory Issues, Business & Professional Regulation 
Subcommittee (Jan. 9, 2013). 
2 BeerAdvocate, The Growler: Beer-To-Go!,(July 31, 2002) http://www.beeradvocate.com/articles/384/. 
3 Brew-Tek, What is a Growler?, http://www.brew-tek.com/products/growlers/what-is-a-growler/ (last visited Feb. 6, 2015). 
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The bill allows manufacturers and vendors with the following licenses to fill individual containers 
(growlers): 
• A manufacturer with any vendor's license;4 

• A vendor with a quota license that is restricted to package sales only; 
• A vendor with a license that permits the sale of malt beverages only for consumption on premises 

or package sales; 
• A vendor with a license that permits the sale of malt beverages and wine for consumption on 

premises or package sales; 
• A vendor with a quota license for consumption on premises or package sales. 

The new container sizes authorized for use as growlers are limited to use as specified and may not be 
used for purposes of distribution or sale outside the manufacturer's or vendor's licensed premises. 

Growlers 

Growlers must meet the following requirements to be considered an appropriate individual container as 
allowed by this bill. Each growler, before being sold to the consumer must: 

• Include an imprint or label that provides information specifying the manufacturer and the brand of 
the malt beverage; 

• Have an unbroken seal or be incapable of being immediately consumed. 

Sale of growlers is restricted by the bill to only licensees authorized to fill growlers. The bill establishes 
a first degree misdemeanor penalty for any person, firm, or corporation, including its agents, officers, or 
employees, who sells a growler without one of the authorized license types. In addition, it authorizes 
the division to suspend or revoke the license and impose a fine up to $250 for authorized licensees who 
violate the label or seal requirements for the specified container types. 

B. SECTION DIRECTORY: 

Section 1 amends s. 563.06, F.S., allowing individual containers containing malt beverages of 32, 64, 
and 128 ounces by volume to be sold, under certain conditions. 

Section 2 provides that the bill will become effective upon becoming law. 

4 The bill authorizes a manufacturer with a vendor license under s. 561.221(2), F.S., referred to as the "tourist exception" but not a 
vendor with a manufacturer license under s. 561.221(3), F.S., also called a brewpub license. 
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

DBPR estimates that the bill may result in a minimal increase in revenues as a result of authorizing 
the sale of 64 ounce growler containers.5 

2. Expenditures: 

Authorizing the individual 64 ounce malt beverage containers will add one step to the DBPR 
inspection process to verify that vendors are selling authorized containers and correctly listing the 
manufacturer and the brand on the malt beverage containers. 

DBPR indicates that all workload associated with implementing the provisions of the bill are minimal 
and can be addressed within existing resources.6 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill may help generate additional revenue by authorizing certain licensees to sell 64 ounce 
growlers. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not Applicable. This bill does not appear to affect county or municipal governments. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

None. 

5 Department of Business and Professional Regulation- Bill Analysis, page 5, January 8, 2015. 
6 Department of Business and Professional Regulation- Bill Analysis, page 2, January 8, 2015. 
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C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

None. 
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HB 301 2015 

1 A bill to be entitled 

2 An act relating to malt beverages; amending s. 563.06, 

3 F.S.; authorizing the sale of malt beverages packaged 

4 in individual containers of certain sizes if they are 

5 filled at the point of sale by certain licenseholders; 

6 requiring a container to be imprinted or labeled with 

7 certain information; requiring a container to be 

8 sealed or incapable of being immediately consumed; 

9 providing penalties; providing an effective date. 

10 

11 Be It Enacted by the Legislature of the State of Florida: 

12 

13 Section 1. Subsection (6) of section 563.06, Florida 

14 Statutes, is amended to read: 

15 563.06 Malt beverages; imprint on individual container; 

16 size of containers; exemptions.-

17 (6) All malt beverages packaged in individual containers 

18 sold or offered for sale by vendors at retail in this state 

19 shall be in individual containers containing no more than 32 

20 ounces of such malt beverages; provided, however, that nothing 

21 contained in this section shall affect malt beverages packaged 

22 in bulk or in kegs or in barrels or in any individual container 

23 containing 1 gallon or more of such malt beverage regardless of 

24 individual container type. 

25 (a) Notwithstanding any other provision of the Beverage 

26 Law, a malt beverage may be packaged in an individual container 
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27 that holds 32, 64, or 128 ounces of such malt beverage if it is 

28 filled at the point of sale by any of the following: 

29 1. A licensed manufacturer of malt beverages holding a 

30 vendor's license under s. 561.221(2). 

31 2. A vendor holding a quota license under s. 561.20(1) or 

32 s. 5 65. 02 ( 1) (a) that authorizes the sale of malt beverages. 

33 3. A vendor holding a license under s. 563.02 (1) (b)- (f), 

34 s. 564.02(1)(b)-(f), or s. 565.02(1)(b)-(f), unless such license 

35 restricts the sale of malt beverages to sale for consumption 

36 only on the premises of such vendor. 

37 (b) A container specified in paragraph (a) must include an 

38 imprint or label that provides information specifying the 

39 manufacturer and the brand of the malt beverage. The container 

40 must have an unbroken seal or be incapable of being immediately 

41 consumed. 

42 (c) A person, firm, or corporation, including its agents, 

43 officers, or employees, which violates paragraph (a) commits a 

44 misdemeanor of the first degree, punishable as provided in s. 

45 775.082 or s. 775.083, and the license held by the person, firm, 

46 or corporation, if any, is subject to revocation or suspension 

47 by the division. A person, firm, or corporation, including its 

48 agents, officers, or employees, which violates paragraph (b) may 

49 be subject to a fine by the division of up to $250. 

50 Section 2. This act shall take effect upon becoming a law. 
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ACTION 
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SUMMARY ANALYSIS 
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The Division of Hotels and Restaurants ("Division") within the Department of Business and Professional 
Regulation ("Department"), enforces the provisions of chapter 509, F.S., and all other applicable laws relating 
to the license, inspection and regulation of public lodging establishments and public food service 
establishments. 

Under current law, public food service establishments are inspected one to four times per year, based on a 
risk-based inspection frequency. Establishments' inspection frequency is determined annually. This bill enables 
the Division to reassess a public food service establishment's inspection frequency more than once annually. 

Currently, the Department is required to provide each inspected establishment operator and event sponsor of 
proposed temporary food service events with the food-recovery brochure. The bill requires the Department 
only to notify the inspected establishment or temporary event sponsor of the food-recovery brochure. 

Public food service establishments holding current licenses from the Division may operate at temporary food 
service events without obtaining a separate license only if the event is three days or less in duration. The bill 
allows public food service establishments holding current licenses to operate at all temporary food service 
events without a separate license, regardless of the duration of the event. 

The bill allows the Division to deliver electronic copies of lodging and food service establishment inspection 
reports to operators. Also, the bill requires operators to make copies of inspection reports available to the 
Division at the time of inspection. Thus, according to the Department, the bill allows operators to maintain the 
inspection report in any format, including electronic, on the premises, so long as the inspection report can be 
readily retrieved upon public request or inspection by the Division. 

The bill sets a flat rate delinquent license renewal fee of $50 for all license renewals within 60 days after 
expiration. 

The bill has a negative fiscal impact to the State. The estimated reduction in annual revenue to the 
Department's Hotels and Restaurants Trust Fund (Trust Fund) is $461 ,420. However, the Department 
estimates that the fiscal year-end balance of the Trust Fund (including the impact of CS/HB 401) will maintain a 
surplus positive cash balance of: $13.9 million in FY 2015-16, $17.2 million in FY 2016-17, and $20.6 million in 
FY 2017-18. 

This bill provides an effective date of July 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Present Situation - Public Food Service Establishment Inspections 

The Division of Hotels and Restaurants ("Division") within the Department of Business and Professional 
Regulation ("Department"), is charged with enforcing the provisions of chapter 509, F.S., and all other 
applicable laws relating to the inspection and regulation of public lodging establishments and public 
food service establishments for the purpose of protecting the public health, safety, and welfare. The 
Division licenses public food service establishments within the state, and is responsible for inspections 
and quality assurance.1 

Public food service establishments do not include eating places maintained by schools for student and 
faculty use; eating places maintained by a church or religious organization, eating places on airplanes, 
trains, buses, or watercrafts; places certified or licensed by the Agency for Health Care Administration 
or the Department of Agriculture and Consumer Services; or movie theatre concession stands, and 
other places which serve beverages, popcorn, and other prepackaged food without additions or 
preparation. 

The Division conducted 108,248 public food services inspections in fiscal year 2013-2014.2 

In 2008, OPPAGA reviewed Florida's food safety programs and recommended that "the Legislature 
direct the agencies to adopt a consistent methodology for measuring performance and authorize DBPR 
to use a risk-based approach to target its resources to restaurants that pose the greatest threat to 
public health."3 In a 2010 follow-up report, OPPAGA restated its recommendation and noted that "Risk
based inspection frequency models consider the risk posed by different types of facilities, and enable 
regulators to target limited resources to the highest risk facilities."4 

Effective, January 1, 2013, the Division adopted provisions of the 2009 Food and Drug Administration 
("FDA") Food Code, which establishes provisions for reducing risk factors known to cause or contribute 
to foodborne illness. The new risk designations for Food Code provisions establish a three-tiered 
system which replaces the designations of "critical" or "non-critical" violations. The new designations 
include "High Priority," "Intermediate," and "Basic." 

Currently, public food service establishments are inspected between one to four times per year, based 
on a risk-based inspection frequency classification. Establishments' risk-based inspection frequency is 
determined annually based on the risk presented by the establishment's type of food and food 
preparation processes, type of service, and compliance history. 

The classification guidelines for determining the minimum number of annual inspections are presented 
in the following table:5 

I s. 509.032, F.S. 
2 Division of Hotels and Restaurants, Annual Report: FY 2013-2014, pg. 14. 
3 State Food Safety Programs Should Improve Performance and Financial Self-Sufficiency, OPPAGA Report No. 08-67, December 
2008. 
4 State Food Safety Programs Should Improve Performance and Financial Self-Sufficiency, OPP AGA Report No. 10-44, December 
2010. 
5 Rule 61C-1.002, F.A.C. 
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Minimum 

Classification Public Food Service Establishment Classification Guidelines Annual 
Inspections 

Establishments licensed as annual temporary public food service establishments or vending 
machines; or 

Level 1 Establishments that: 1 

• Do not cook raw animal food; or 

• Cook raw animal food, but do not cool any cooked or heated foods . 

Establishments that: 

• Cook raw animal food and cool any cooked or heated foods; or 

• Conduct a special process as described in 3-502.11 or 3-502.12, Food Code, as adopted 

Level2 by reference in Rule 61 C-1. 00 1, F .A C.; or 2 

• Serve a raw or undercooked animal food that requires a consumer advisory under 3-
603.11, Food Code, as adopted by reference in Rule 61C-1.001, F.A.C. or Rule 61C-
4.010, F.A.C. 

Establishments with a history of non-compliance resulting in three or more disciplinary Final 

Level3 
Orders filed with the Agency Clerk within the previous two annual inspection cycles; or 

3 
Establishments that serve a highly susceptible population as defined in the Food Code, as 
adopted by reference in Rule 61C-1.001, F.A.C. 

Level4 
Establishments with a confirmed foodbome illness within the previous calendar year as 

4 
reported by the Florida Department of Health. 

Effect of the Bill 

The bill enables the Division to reassess a public food service establishment's inspection frequency in 
real-time upon identifying a change in the risk level, rather than waiting for the next annual 
reassessment. Such risk-based frequency categories and minimum annual reassessment are designed 
to support the development of data to classify establishments within the correct frequency category in 
real-time based upon public health risk and to allow the Division to focus its resources on 
establishments that pose higher risks. 

The bill does not change the Division's authority to perform inspections at such other times as the 
Division determines is necessary to ensure the public's health, safety, and welfare, as well as to 
investigate complaints. 

Present Situation - Food-Recoverv Brochure 

The food-recovery brochure was developed pursuant to s. 595.420(7), F.S., for public information 
purposes. The brochure is required to be updated annually and details the need for food recovery 
programs, the benefit of food recovery programs, the manner in which organizations may become 
involved in food recovery programs, the protection afforded to such programs, and the food recovery 
entities or food banks that exist in the state. 

In inspecting public food service establishments, the Department is required to provide each inspected 
establishment with the food-recovery brochure.6 The Department is also required to provide the 
brochure along with other educational materials to event sponsors of proposed temporary food service 
events. 7 

6 s. 509.032(2)(g), F.S. 
7 s. 509.032(3)(c)2., F.S. 
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The Florida Department of Agriculture and Consumer Services ("DACS") develops and prints the food
recovery brochure, but prints a limited number of copies and does not provide brochures to the Division 
for dissemination. The food-recovery brochure is available on the DACS website in a PDF format. 

Effect of the Bill 

The bill revises the duties with respect to distribution of the food-recovery brochure. Rather than 
requiring the Department to provide each inspected establishment or temporary food service event 
sponsor with the food-recovery brochure, the Department is only required to notify the inspected 
establishments and event sponsors of the brochure. 

Present Situation- Temporary Food Service Events 

The Division licenses and inspects public food service establishments and food vendors at temporary 
food service events, defined as "any event of 30 or fewer consecutive days in duration ... where food is 
prepared, served or sold to the general public."8 In FY 2013-2014, the Division licensed and inspected 
7,718 public food service establishments and food vendors at temporary food service events. 

Public food service establishments and other food service vendors are required to obtain an individual 
or annual license from the Division for temporary food service events.9 There are two types of individual 
event licenses for temporary food service events: 1-3 day event licenses at a cost of $91 and 4-30 day 
event licenses at a cost of $105, per event. A temporary food service event annual license, which 
entitles the licensee to participate in an unlimited number of food service events during the license 
period, can also be purchased for $456.10 

Currently, public food service establishments holding current licenses from the Division may operate 
under the regulations of such a license at temporary food service events if the event is of three days or 
less in duration. 11 The licensees may operate at a temporary food service event without having to 
obtain a separate temporary food service event license, but are still subject to inspections at the event. 

Effect of the Bill 

The bill allows public food service establishments holding current licenses to operate at temporary food 
service events without a separate license, regardless of the duration of the temporary food service 
event. This bill does not change the definition of temporary food service event, which is limited to 30 
days or fewer. 

Present Situation - Public Food Service Establishment Inspection Reports 

Notices served by the Division are required to be in writing and delivered personally to the operator of 
the public lodging establishment or public food service establishment.12 If the operator of an 
establishment refuses to accept service or evades service or the agent is otherwise unable to effect 
service after due diligence, the Division may post such notice in a conspicuous place at the 
establishment. 

8 Rule 61C-1.001(31), F.A.C. 
9 s. 509.032(3), F.S 
10 Rule 61C-1.008, F.A.C. 
11 s. 509.032(3)(c)3.b., F.S. 
12 s. 509.091, F.S. 
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Division inspectors record inspection results electronically on personal digital assistants (PDAs) or 
manually on paper inspection forms. Inspection results are uploaded to DBPR's Single Licensing 
System and made available for public review on DBPR's website. 

Public food service establishment and public lodging establishment operators are required to maintain 
the latest inspection report or a copy on the premises of the establishment.13 Operators are required to 
make such reports or copies available to the public upon request. 

Effect of the Bill 

The bill provides the Division the option to deliver electronic inspection reports to licensees. The 
Division may continue to provide hard copies of inspection reports upon request of the licensee. The bill 
requires operators of establishments to make copies of inspection reports available to the Division at 
the time of inspection of the establishment. 

Present Situation - Delinquent Fees for License Renewal of Public Lodging Establishments 

Public food service establishments and public lodging establishments are required to renew their 
licenses annually. 14 If the license is not renewed by the expiration date, the licensee is assessed a 
delinquent fee. 15 The Division is required to adopt delinquent fees by rule. Statute prescribes a 
maximum late fee of $50 for licenses renewed within 30 days of the expiration date and a maximum of 
$100 for licenses renewed more than 30 days, but less than 60 days, after the expiration date. 

Effect of the Bill 

The bill reduces the license renewal fee for delinquent licenses by setting a flat rate of $50 instead of 
two separate rates. The maximum fee of $100 for licenses more than 30 days late is removed, and a 
flat rate of $50 is set for any late renewal from 1-60 days. Licensed expired more than 60 days will still 
be subject to an administrative complaint as prescribed in rule. 

B. SECTION DIRECTORY: 

Section 1: Amends s. 509.032, F.S., relating to inspections for licensed public food service 
establishments and the food-recovery brochure. 

Section 2: Amends s. 509.091, F.S., relating to electronic lodging inspection reports and food service 
inspection reports. 

Section 3: Amends s. 509.101, F.S., relating to copies offood service inspection reports to be 
maintained by operators of food service establishments. 

Section 4: Amends s. 509.251, F.S., relating to delinquent fees for license renewal. 

Section 5: Provides an effective date of July 1, 2015. 

13 s. 509.101, F.S. 
14 s. 509.241, F.S. 
15 s. 509.251, F.S. 
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill will reduce the Department's annual revenue to the Hotels and Restaurants Trust Fund by 
approximately $461,420 per year. Section 1 reduces revenue by eliminating separate licenses for 
temporary food service events for licensed public food service establishments, which accounts for a 
reduction of $130,620. Section 4 reduces revenue by reducing the delinquent fee, from $100 to 
$50, for licenses expired 30-60 days, which accounts for a reduction of $330,880. 

The Department's forecast of the Hotels and Restaurants Trust Fund with the revenue impact of HB 
401 included for FY 2015-16 and thereafter:16 

Hotels and Restaurants Trust Fund 

FY 2014-15 FY 2015-16 FY 2016-17 FY 2017-18 
July 1 Beginning Fund Balance 10,006,359 13,202,787 13,983,727 17,277,993 
Estimated Revenues 30,988,150 30,574,676 30,586,391 30,635,805 
Estimated Expenditures (27,791 ,722) (29, 793, 737) (27 ,292, 124) (27,293,528) 
June 30 Year-End Balance 13,202,787 13,983,727 17,277,993 20,620,269 

The Department estimates that the fiscal year-end balance of the Trust Fund (including the impact 
of CS/HB 401) will maintain a surplus positive cash balance of: $13.9 million in FY 2015-16, $17.2 
million in FY 2016-17, and $20.6 million in FY 2017-18. 

The reduction in revenue will reduce the Service Charge to General Revenue by approximately 
$36,914 annually.17 

2. Expenditures: 

The bill will reduce the Department's expenditures by reducing the amount of thermal paper used 
per year as a result of electronic transmittal of inspection reports. A 1% reduction of thermal paper 
use would result in savings of $509.87, 5% reduction will lead to $2,549.34 in savings, 10% 
reduction will lead to $5,098.68 in savings, and 15% reduction will lead to $7,648.02 in savings. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

16 Department of Business and Professional Regulation, Operating Account forecast of Hotels and Restaurants Trust Fund, emailed to 
staff of the Govermnent Operations Appropriations Subcommittee, March 2, 2015. 
17 Department of Business and Professional Regulation, Operating Account forecast of Hotels and Restaurants Trust Fund, emailed to 
staff of the Govermnent Operations Appropriations Subcommittee, March 2, 2015. 
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill will reduce expenditures for licensed public food service establishments that operate at 
temporary food service events by eliminating the cost of obtaining a separate license. Per 
establishment savings depend upon the type of license obtained, ranging from $105 per 4-30 day event 
to $456 for an annual license. Also, any establishment with a license expired more than 30 days would 
pay a reduced delinquent fee, saving $50 per establishment. Total private sector expenditure 
reductions would be equivalent to the Division's revenue reduction. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not Applicable. This bill does not appear to affect county or municipal governments. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

The Division would be required to adopt procedures for electronic transmittal of the inspection reports 
and rules relating to how often the Division reassesses public food service establishment inspection 
frequencies. Also, the Division would need to amend the rules adopting the delinquent fee and 
disciplinary guidelines relating to operating on an expired license. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

Performance Measures 

Currently, the Division measures performance based on the percentage of statutorily required 
inspections completed each year. The Division may want to establish a performance measure that 
determines the effectiveness of the inspection process based on its ability to increase compliance with 
food service establishments. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

On March 3, 2015, the Business & Professions Subcommittee adopted one amendment which amends 
the portion of the bill that removes the minimum and maximum inspections required per year. 
The bill preserves the current risk-based inspection frequency for public food service establishments 
requiring one to four inspections per establishment annually. 

The staff analysis is drafted to reflect the committee substitute. 
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CS/HB 401 

A bill to be entitled 

An act relating to public lodging and public food 

service establishments; amending s. 509.032, F.S.; 

revising the frequency at which the Division of Hotels 

and Restaurants of the Department of Business and 

Professional Regulation must reassess the inspection 

frequency of public food service establishments; 

revising the department's duties with respect to 

distribution of a specified food-recovery brochure; 

deleting a restriction on the length of time that a 

licensed public food service establishment may operate 

at a temporary food service event; amending s. 

509.091, F.S.; authorizing the division to deliver 

lodging inspection reports and food service inspection. 

reports electronically; amending s. 509.101, F.S.; 

requiring operators of public food service 

establishments to maintain copies of food service 

inspection reports and make them available to the 

division; amending s. 509.251, F.S.; revising certain 

delinquent fees for license renewal; providing an 

effective date. 

23 Be It Enacted by the Legislature of the State of Florida: 

24 

25 Section 1. Paragraphs (a) and (g) of subsection (2) a~q 

26 paragraph (c) of subsection (3) of section 509.032, Florida 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

CS/HB 401 .. 2015 

27 Statutes, are amended to read: 

509.032 Duties.-

(2) INSPECTION OF PREMISES.-

28 

29 

30 (a) The division has jurisdiction and is responsible for 

31 all inspections required by this chapter. The division is 

32 responsible for quality assurance. The division shall inspect 

33 each licensed public lodging establishment at least biannually, 

34 except for transient and nontransient apartments, which shall be 

35 inspected at least annually. Each establishment licensed by the 

36 division shall be inspected at such other times as the divi~ion 

37 determines is necessary to ensure the public's health, safety, 

38 and welfare. The division shall, by no later than July 1, 2014, 

39 adopt by rule a risk-based inspection frequency for each 

40 licensed public food service establishment. The rule must 

41 require at least one, but not more than four, routine 

42 inspections that must be performed annually, and may include· 

43 guidelines that consider the inspection and compliance history 

44 of a public food service establishment, the type of food and 

45 food preparation, and the type of service. The division shall 

46 annually reassess the inspection frequency of all licensed 

47 public food service establishments at least annually. Publi~. 

48 lodging units classified as vacation rentals or timeshare 

49 projects are not subject to this requirement but shall be made 

50 available to the division upon request. If, during the 

51 inspection of a public lodging establishment classified for 

52 renting to transient or nontransient tenants, an inspector 
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CS/HB 401 2015 

53 identifies vulnerable adults who appear to be victims of 

54 neglect, as defined in s. 415.102, or, in the case of a building 

55 that is not equipped with automatic sprinkler systems, tenants 

56 or clients who may be unable to self-preserve in an emergency, 

57 the division shall convene meetings with the following agencies 

58 as appropriate to the individual situation: the Department of 

59 Health, the Department of Elderly Affairs, the area agency on 

60 aging, the local fire marshal, the landlord and affected tenants 

61 and clients, and other relevant organizations, to develop a plan 

62 that improves the prospects for safety of affected residents 

63 and, if necessary, identifies alternative living arrangements 

64 such as facilities licensed under part II of chapter 400 or 

65 under chapter 429. 

66 (g) In inspecting public food service establishments, the 

67 department shall notify provide each inspected establishment of 

68 the availability of ~ the food-recovery brochure developed 

69 under s. 595.420. 

70 (3) SANITARY STANDARDS; EMERGENCIES; TEMPORARY FOOD 

71 SERVICE EVENTS.-The division shall: 

72 (c) Administer a public notification process for temporary 

73 food service events and distribute educational materials that 

74 address safe food storage, preparation, and service procedu~~s. 

75 1. Sponsors of temporary food service events shall notify 

76 the division not less than 3 days before the scheduled event of 

77 the type of food service proposed, the time and location of the 

78 event, a complete list of food service vendors participating in 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

CS/HB 401 2015 

79 the event, the number of individual food service facilities each 

80 vendor will operate at the event, and the identification number 

81 of each food service vendor's current license as a public food 

82 service establishment or temporary food service event licensee. 

83 Notification may be completed orally, by telephone, in person, 

84 or in writing. A public food service establishment or food 

85 service vendor may not use this notification process to 

86 circumvent the license requirements of this chapter. 

87 2. The division shall keep a record of all notifications 

88 received for proposed temporary food service events and shall 

89 provide appropriate educational materials to the event sponsors 

90 and notify the event sponsors of the availability of, including 

91 the food-recovery brochure developed under s. 595.420. 

92 3.a. A public food service establishment or other food 

93 service vendor must obtain one of the following classes of 

94 license from the division: an individual license, for a fee of 

95 no more than $105, for each temporary food service event in 

96 which it participates; or an annual license, for a fee of no 

97 more than $1,000, that entitles the licensee to participate in 

98 an unlimited number of food service events during the license 

99 period. The division shall establish license fees, by rule, and 

100 may limit the number of food service facilities a licensee may 

101 operate at a particular temporary food service event under a 

102 single license. 

103 b. Public food service establishments holding current 

104 licenses from the division may operate under the regulations of 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

CS/HB 401 

105 such a license at temporary food service events of 3 days or 

106 less in duration. 

107 Section 2. Section 509.091, Florida Statutes, is amended 

108 to read: 

109 509.091 Notices; form and service.-

110 Jll Each notice served by the division pursuant to this 

2015 

111 chapter must be in writing and must be delivered personally by 

112 an agent of the division or by registered letter to the operator 

113 of the public lodging establishment or public food service 

114 establishment. If the operator refuses to accept service or 

115 evades service or the agent is otherwise unable to effect 

116 service after due diligence, the division may post such notice 

117 in a conspicuous place at the establishment. 

118 (2) Notwithstanding subsection (1), the division may .. 

119 deliver lodging inspection reports and food service inspection 

120 reports to the operator of the public lodging establishment or 

121 public food service establishment by electronic means. 

122 Section 3. Subsection (1) of section 509.101, Florida 

123 Statutes, is amended to read: 

124 509.101 Establishment rules; posting of notice; food · · 

125 service inspection report; maintenance of guest register; mobile 

126 food dispensing vehicle registry.-

127 (1) Any operator of a public lodging establishment or a 

128 public food service establishment may establish reasonable rules 

129 and regulations for the management of the establishment and its 

130 guests and employees; and each guest or employee staying, 
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CS/HB 401 

131 sojourning, eating, or employed in the establishment shall 

132 conform to and abide by such rules and regulations so long as 

133 the guest or employee remains in or at the establishment. Such 

134 rules and regulations shall be deemed to be a special contract 

135 between the operator and each guest or employee using the 

136 services or facilities of the operator. Such rules and 

2015 

137 regulations shall control the liabilities, responsibilities, and 

138 obligations of all parties. Any rules or regulations established 

139 pursuant to this section shall be printed in the English 

140 language and posted in a prominent place within such public 

141 lodging establishment or public food service establishment. In 

142 addition, any operator of a public food service establishment 

143 shall maintain a copy of the latest food service inspection 

144 report or a duplicate copy on premises and shall make it 

145 available to the division at the time of any division inspec~ion 

146 of the establishment and to the publicL upon request. 

147 Section 4. Subsections (1) and (2) of section 509.251, 

148 Florida Statutes, are amended to read: 

149 509.251 License fees.-

150 (1) The division shall adopt, by rule, a schedule of fees 

151 to be paid by each public lodging establishment as a 

152 prerequisite to issuance or renewal of a license. Such fees 

153 shall be based on the number of rental units in the 

154 establishment. The aggregate fee per establishment charged any 

155 public lodging establishment may shall not exceed $1,000; 

156 however, the fees described in paragraphs (a) and (b) may n0~ be 
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CS/HB 401 

157 included as part of the aggregate fee subject to this cap. 

158 Vacation rental units or timeshare projects within separate 

159 buildings or at separate locations but managed by one licensed 

160 agent may be combined in a single license application, and the 

161 division shall charge a license fee as if all units in the 

162 application are in a single licensed establishment. The fee 

163 schedule shall require an establishment which applies for an 

164 initial license to pay the full license fee if application is 

165 made during the annual renewal period or more than 6 months 

2015 

166 before prior to the next such renewal period and one-half of the 

167 fee if application is made 6 months or less before prior to'such 

168 period. The fee schedule shall include fees collected for the 

169 purpose of funding the Hospitality Education Program, pursuant 

170 to s. 509.302, which are payable in full for each application 

171 regardless of when the application is submitted. 

172 (a) Upon making initial application or an application for 

173 change of ownership, the applicant shall pay to the division a 

174 fee as prescribed by rule, not to exceed $50, in addition to any 

175 other fees required by law, which shall cover all costs 

176 associated with initiating regulation of the establishment. 

177 (b) A license renewal filed with the division within 30 

178 ettye after the expiration date shall be accompanied by a 

179 delinquent fee as prescribed by rule, not to exceed $50, in 

180 addition to the renewal fee and any other fees required by law. 

181 A lieense renmval filed ·.dth the division more than 30 but not 

182 more than 60 days after the mtpiration date shall be aeeompanied 
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CS/HB 401 

183 by a delinquent fee as prescribed by rule, not to eueeed SlOO, 

184 in addition to the renmml fee and any other fees required by 

185 -l-aw-. 

2015 

186 (2) The division shall adopt, by rule, a schedule of fees 

187 to be paid by each public food service establishment as a 

188 prerequisite to issuance or renewal of a license. The fee 

189 schedule shall prescribe a basic fee and additional fees based 

190 on seating capacity and services offered. The aggregate fee per 

191 establishment charged any public food service establishment may 

192 not exceed $400; however, the fees described in paragraphs (a) 

193 and (b) may not be included as part of the aggregate fee subject 

194 to this cap. The fee schedule shall require an establishment 

195 which applies for an initial license to pay the full license fee 

196 if application is made during the annual renewal period or more 

197 than 6 months before prior to the next such renewal period and 

198 one-half of the fee if application is made 6 months or less 

199 before prior to such period. The fee schedule shall include fees 

200 collected for the purpose of funding the Hospitality Education 

201 Program, pursuant to s. 509.302, which are payable in full for 

202 each application regardless of when the application is 

203 submitted. 

204 (a) Upon making initial application or an application for 

205 change of ownership, the applicant shall pay to the division a 

206 fee as prescribed by rule, not to exceed $50, in addition to any 

207 other fees required by law, which shall cover all costs 

208 associated with initiating regulation of the establishment. 
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CS/HB 401 2015 

209 (b) A license renewal filed with the division vJithin 30 

210 ~ after the expiration date shall be accompanied by a 

211 delinquent fee as prescribed by rule, not to exceed $50, in 

212 addition to the renewal fee and any other fees required by law. 

213 A license renmml filed vdth the division Faore than 30 but not 

214 more than 60 days after the mepiration date shall be accompanied 

215 by a delinquent fee as prescribed by rule, not to eHeeed $100, 

216 in addition to the renewal fee and any other fees required by 

217 ±aw-:-

218 Section 5. This act shall take effect July 1, 2015. 
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Title insurance insures owners of real property or others having an interest in real property, such as lenders, against loss by: 
encumbrance; defective title; invalidity; or adverse claim to title. Title insurance is a policy issued by a title insurer that, after evaluating 
a search of title, insures against certain covered risks including: forgery; fraud; liens; and encumbrances on a title. It is usually taken out 
by the purchaser of property or an entity that is loaning money on a mortgage. 

Title insurers are regulated by the Office of Insurance Regulation (OIR), as to licensing and rates, and the Department of Financial 
Services in its role as "receiver," either through liquidation or rehabilitation. Because liquidation requires cancellation of policies and 
unforeseen costs to property owners and lenders, title insurer insolvencies are handled through rehabilitation. Claim costs and 
expenses are funded through assessments on active title insurers (three assessments to date) and recovered through surcharges on 
title insurance policies issued in the state. A $3.28 surcharge per policy is currently in force. Surcharges are retained by the insurer until 
they recover their assessment payments. Excess surcharges are paid to the Insurance Regulatory Trust Fund; to date, none have 
occurred. Excess surcharge collections do not reduce future assessments or assist insurers that are slow to recover their assessment 
payments. 

Once all insurers recover their assessment payment, surcharges will cease. Because the insurer's share of the assessment is based on 
market share as determined by direct written premium and some insurers have low policy counts but high premium written, and are 
therefore slow to recover their assessment, and others may go inactive before recovering their assessment payment, it is unclear when, 
if ever, the surcharges will end. 

The bill changes the administration process regarding assessment recovery surcharges. Specifically, the bill: 

• removes language limiting the surcharge to one per insolvent company, permitting the receiver to adjust the surcharge amount 
related to a particular company; 

• requires transaction settlement statements to specify that the surcharge amount is a "surcharge" and provide that the surcharge 
is not premium; 

• requires any insurer that was not subject to a given assessment, regardless of their activity in the previous calendar year, to 
collect and remit the surcharge to the receiver as an excess surcharge for use as provided in the bill; 

• establishes an excess surcharge account for use as specified in the bill; 
• allows the OIR to end surcharges after all actively writing title insurers have recovered the assessment; 
• rolls unused excess surcharges held by the receiver into the Insurance Regulatory Trust Fund after certain conditions are met, 

rather than immediately upon receipt; and 
• grants specific rulemaking authority. 

The bill has an indeterminate fiscal impact on state revenues and a potential positive fiscal impact on state expenditures. To date, no 
excess surcharges have been remitted for deposit into the Insurance Regulatory Trust Fund (I RTF) within the Department of Financial 
Services (DFS). However, given the approximate amount of 1,000,000 title insurance policies written each year, and the current $3.28 
surcharge which began in September of 2014, the surcharge will generate approximately $3,280,000 per year. Total assessments to 
date equal $2,536,348. These figures lead to an approximate amount of excess surcharges of $743,652 that could soon be deposited 
into the I RTF. The bill would reduce this expected revenue to the I RTF by redirecting the funds into an excess surcharge account 
retained by the DFS, as receiver, to exclusively service the needs of insolvent title insurer estates, potential estates, and title insurers 
that have yet to recover their assessment payments. This excess surcharge account will maintain the funds until there are either no 
active title insurer receiverships for twelve consecutive months, or there are no payable claims for 60 consecutive months, at which time 
the excess surcharge funds will be deposited into the I RTF within the DFS. 

The bill is effective July 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

Title Insurance 

Title insurance insures owners of real property or others having an interest in real property, such as 
lenders, against loss by: encumbrance; defective title; invalidity; or adverse claim to title. 1 Title 
insurance is a policy issued by a title insurer that, after evaluating a search of title, insures against 
certain covered risks including: forgery; fraud; liens; and encumbrances on a title. It is usually taken out 
by the purchaser of property or an entity that is loaning money on a mortgage. 

Purchasers of real property and lenders utilize title insurance to protect themselves against claims by 
others that claim to be the rightful owner of the property. Most lenders require title insurance when they 
underwrite loans for real property. Title insurance provides a duty to defend related to adverse claims 
against title, and also promises to indemnify the policyholder for damage to the lender's security 
interest created by a cloud on title, unmarketable title, or adverse title that was not discovered by the 
insurer.2 

Regulation in Florida 

Two entities provide regulatory oversight of the title insurance industry in Florida: the Department of 
Financial Services (DFS or receiver), which regulates title insurance agents and acts as receiver of 
insolvent title insurer estates; and the Office of Insurance Regulation (OIR), which regulates title 
insurers, including licensing and the promulgation of rates. Title insurance forms must be filed and 
approved by the OIR prior to usage3 and premium rates charged by title insurers are specified by rule 
by the Financial Services Commission (FSC).4 Title insurers may petition the OIR for an order 
authorizing a specific deviation from the adopted premium.5 

In Florida, title insurers operate on a monoline basis, meaning that the insurer can only transact title 
insurance and cannot transact any other trpe of insurance.6 Eighteen title insurers are authorized and 
actively writing title insurance in the state. 

Pursuant to s. 627.782, F.S., the FSC is mandated to adopt a rule specifying the premium to be 
charged by title insurers for the respective types of title insurance contracts and, for policies issued 
through agents or agencies, the percentage of such premium required to be retained by the title 
insurer, which shall not be less than 30 percent. The FSC must review the premium not less than once 
every three years. 

Title insurers and title insurance agencies are required to submit to the OIR, on or before May 31 of 
each year, revenue, loss, and expense data for the most recently concluded year that are determined 
necessary to assist in the analysis of premium rates, title search costs, and the condition of the Florida 
title insurance industry. 

1 Section 624.608, F. S. Title insurance is also insurance of owners and secured parties of the existence, attachment, perfection and priority of security 
interests in personal property under the Uniform Commercial Code. 
2 See, e.g., the website of the American Land Title Association (ALTA), http://www.alta.org (Last accessed: March 12, 2015). ALTA is the national 
trade association of the abstract and title insurance industry. There are currently six basic ALTA policies of title insurance: Lenders, Lenders 
Leasehold, Owners, Owners Leasehold, Residential, and Construction Loan Policies. 
3 Section 627.777, F.S. 
4 Section 627.782, F.S. 
5 Section 627.783, F.S. 
6 Section 627.786, F.S. 
7 Florida Office oflnsurance Regulation, http://www.floir.com/CompanySearch/ (last accessed March 12, 2015). Search for "Title 
Insurance" under "Company Type." 
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Insurer Insolvency: Rehabilitation and Liquidation 

Chapter 631, F.S., relates to insurer insolvency and guaranty payments and governs the receivership 
process for insurance companies in Florida. Federal law specifies that insurance companies cannot file 
for bankruptcy.8 Instead, they are either "rehabilitated" or "liquidated" by the state. In Florida, the 
Division of Rehabilitation and Liquidation of the DFS is responsible for rehabilitating or liquidating 
insurance companies as the "receiver."9 This process involves the initiation of a delinquency 
proceeding and the placement of an insurer under the control of the department as the receiver. 
Insolvencies are handled before the Circuit Court of Leon County, i.e., the 2nd Judicial Circuit. 10 

Foreign Title Insurers in Receivership11 

When a foreign title insurer with policies in Florida is placed in receivership by its domiciliary state, the 
DFS may apply to the court for an order appointing it as ancillary receiver for the purpose of making 
assessments. The proceeds of such assessments may be used for the payment of claims, to acquire 
reinsurance, or otherwise provide for the assumption of Florida policy obligations by another insurer. If 
the assets in Florida are insufficient to pay the administrative costs of the ancillary receivership, the 
receiver may request additional funds from the Insurance Regulatory Trust Fund. 

Liquidation 

When the DFS determines that a Florida-domiciled insurer is insolvent or is operating in a financially 
hazardous manner, it petitions the court for an order requiring the insurer to show cause why it should 
not be placed into liquidation.12 If the insurer's board of directors either joins in the petition or consents, 
a liquidation order is issued appointing the DFS as receiver to liquidate the insurer; otherwise, a hearing 
is held to determine whether the petition should be granted. 

Under the court's supervision, the receiver as liquidator is charged with gathering (marshaling) the 
company's assets, converting them into cash, and distributing the cash to the insurer's claimants in 
accordance with the priority for claims payment established by statute. 

After issuance of the liquidation order, the DFS takes possession of the insurer's offices, equipment, 
records and assets, and notice of the liquidation is sent to all potential claimants advising them of the 
liquidation and the process to follow to perfect their claim against the insurer's estate. All property and 
casualty insurance policies are cancelled within 30 days of the liquidation order. 

After all assets have been converted to cash, claims prioritized and valued, and any objections to the 
valuation of claims resolved, the receiver will file a petition with the court asking for authority to 
distribute the cash according to the priorities set in statute.13 

Liquidation of title insurers is disfavored because it results in the cancellation of the insurer's policies. 
This would eliminate the insurance covering the lender's interest in the title and require the owner to 
obtain new title insurance or refinance the mortgage at unexpected additional cost. According to the 
DFS, they have never liquidated a title insurer in the state. 

8 The Bankruptcy Code expressly provides that "a domestic insurance company" may not be the subject of a federal bankruptcy proceeding. II 
U.S.C. § I 09(b )(2). The exclusion of insurers from the federal bankruptcy court process is consistent with federal policy generally allowing states to 
regulate the business of insurance. See 15 U.S.C. § 1012 (McCarran-Ferguson Act). 
9 Typically, insurers are put into liquidation when the company is insolvent whereas insurers are put into rehabilitation for numerous reasons, one of 
which is an unsound financial condition. The goal of rehabilitation is to return the insurer to a sound financial condition. The goal of liquidation, 
however, is to dissolve the insurer. See s. 631.051, F.S., for the grounds for rehabilitation and s. 631.061, F.S., for the grounds for liquidation. 
10 Section 631.021, F.S. 
11 "Foreign insurer'' is defined in s. 624.06, F.S., as an insurer formed under the laws of any state, district, territory, or commonwealth of the United 
States other than Florida. 
12 The grounds for liquidation are set forth ins. 631.061, F.S. 
13 Section 631.271, F.S. 
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Rehabilitation 

The receiver of an impaired insurer, as the rehabilitator, prepares a plan to assist an insurer to resolve 
its difficulties and is responsible for taking actions necessary to correct the conditions that necessitated 
the receivership, as the court may direct. Generally, the receiver suspends all powers of the company's 
directors, officers, and managers. 

By statute and court order, for insurers generally, the receiver: 

• Is authorized to conduct all business of the insurer. 

• Directs, manages, hires, and discharges employees. 
• Is authorized to manage the property and assets of the insurer as it deems necessary. 

• Files for release of the company from receivership if rehabilitation efforts are successful and 
grounds for receivership no longer exist. 

By statute, for title insurers, the receiver reviews the insurer's condition and files a rehabilitation plan, 
subject to court approval, that provides for the following: 14 

• Title insurance policies covering real property in Florida are to remain in force, unless 
assessments on other title insurers would be insufficient to pay the insurer's claims in the ordinary 
course of business. 

• Title insurance policies covering real property in other states ("out-of-state policies") that do not 
statutorily provide for payment of future losses of title insurers in receivership may be cancelled 
as of a date proposed by the receiver (if approved by the court); with a claims filing deadline 
proposed for out-of-state policies that are cancelled. 

• A proposed percentage of the remaining estate assets to fund out-of-state claims where policies 
have been cancelled, with any unused funds returned to the general assets of the insurer's 
estate. 

• A proposed percentage of the remaining estate assets to fund out-of-state claims where policies 
remain in force. 

• That funds allocated to pay claims on out-of-state policies are to be based on the pro-rata share 
of premiums written in each state over each of the 5 calendar years preceding the date of the 
order of rehabilitation. 

If the receiver determines that further attempts to rehabilitate the insurer are futile or if continued 
rehabilitation would increase the risk of loss to policyholders, the receiver may file for liquidation of the 
insurer. However, as noted above, liquidation of title insurance companies is disfavored. 

Title Insurers in Rehabilitation 

There are two title insurers in rehabilitation: National Title Insurance Company (National) and K.E.L. 
Title Insurance Group, Inc. (K.E.L.).15 According to the DFS, these two are the only title insurers to go 
into receivership in the state. Both cases resulted in assessments 16 and the collection of surcharges. 

14 Section 631.400, F.S. 
15 See State of Florida, ex rei., the Department of Financial Services of the State of Florida v. National Title Insurance Company, Case No. 2009-CA-
2577 (Fla. Cir. Ct.), and State of Florida, ex rei., the Department of Financial Services of the State of Florida v. K.E.L. Title Insurance Group, Inc., 
Case No. 2012-CA-3514 (Fla. Cir. Ct.). Detailed information can be obtained from the Department of Financial Services at 
http:/ /www.myfloridacfo.com/Division/Receiver/Companies/CompaniesinRehabilitation.htm#. VQGUl qPD cv . (Last accessed on 
March 12, 2015.) 
16 See 2012 Title Insurance Assessment for National Title Insurance Company Rehabilitation, Office of Insurance Regulation Case No. 127302-12, 
2014 Title Insurance Assessment for National Title Insurance Company Rehabilitation, Office of Insurance Regulation Case No. 162723-14, and 
2014 Title Insurance Assessment for K.E.L. Title Insurance Group Rehabilitation, Office of Insurance Regulation Case No. 150289-14. 
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Assessments 17 

As a condition of doing business in the state, title insurers are liable for an assessment to pay all unpaid 
title insurance claims on policies covering real property in Florida, and the expenses of administering 
and settling such claims, of a title insurer ordered into rehabilitation. The OIR, upon request of the 
receiver, is required to order an annual assessment in an amount the receiver considers sufficient to 
pay known claims, loss adjustment expenses, and the cost of administration of rehabilitation expenses. 
In requesting an assessment, the receiver is required to consider the remaining assets of the insurer in 
receivership. Annual assessments may be made until the insurer in rehabilitation does not have any 
policies in force or the potential for future liability has been satisfied. Assessments are to be based on 
each title insurer's pro-rata share of direct title insurance premiums written in Florida in the previous 
calendar year as reported to the OIR. 

The assessment levied against a title insurer cannot exceed three percent of an insurer's surplus to 
policyholders at the end of the previous calendar year or ten percent of an insurer's surplus to 
policyholders over any consecutive five-year period. The ten percent limitation is to be calculated as the 
sum of the percentages of surplus to policyholders assessed in each of those five years. An emergency 
assessment may also be ordered, if requested by the receiver. However, the total of the emergency 
assessment and any annual assessment to be paid by a title insurer in a single calendar year cannot 
exceed the cap applicable to the annual assessment alone. The OIR may exempt a title insurer from, or 
limit payment of, the assessment when such payment would reduce the insurer's surplus to 
policyholders below the minimum required for the insurer to maintain its certificate of authority in 
another state. Assessments are payable within 90 days or under a quarterly installment plan approved 
by the receiver, accompanied by applicable finance charges. 

Proceeds of assessments may be used by the receiver in an effort to keep in force title policies on 
Florida real property, including purchasing reinsurance or otherwise providing for the assumption of 
policy obligations by another insurer. When an assessment has been ordered, the insurer in 
rehabilitation is barred from issuing new title insurance policies until it is released from rehabilitation. An 
insurer may not be released from rehabilitation until all title insurers have received full reimbursement 
for assessments paid. However, because an insurer may become inactive in the interim, it may be 
impossible to meet this condition. 

Surcharges 

To reimburse title insurers for assessments paid, the OIR is required to order a surcharge on all 
subsequently issued title insurance policies on Florida real property. The surcharge cannot exceed $25 
per transaction for each impaired title insurer and the surcharge must be in an amount estimated to be 
sufficient to recover all amounts assessed within 7 years. The surcharge is to be paid by the party 
responsible for payment of the title insurance premium, unless otherwise agreed between the parties. 

If additional title insurers become impaired, the OIR is required to order an increase in the surcharge 
amount to reflect the aggregate surcharge. However, the statute does not permit the OIR to alter the 
surcharge related to a particular insolvency. The OIR may authorize one surcharge per insolvency, but 
a particular surcharge cannot be adjusted as additional claim and expenses develop. Because of the 
nature of title insurance, it is very difficult to estimate the development of claims and expenses over the 
long term. 

Title insurance agents and agencies are required to collect and remit the surcharges to the title insurer 
upon which a policy is written within 60 days. No surcharge is due or owing as to any policy of 
insurance issued at the simultaneous issue rate. The surcharge is to be considered a separate 
governmental assessment to be separately stated on any settlement statement, and is not subject to 
premium tax or reserve requirements. Title insurers are required to provide the OIR with an accounting, 
by March 1st of each year, of assessments paid and surcharges collected during the previous calendar 

17 Section 631.400, F.S. 
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year. Any surcharges collected by an insurer in excess of the assessment paid are payable to the 
Insurance Regulatory Trust Fund. 

The OIR may only order the collection of surcharges ceased after all title insurers that paid the 
assessment fully recover the amount of the assessment.18 Because the assessment is set as a pro rata 
share of direct written premium, but the surcharge is collected on a per policy basis, title insurers with a 
high average premium but a low policy volume may require an exceptionally long period of time to fully 
recover their assessment payment. Additionally, title insurers that paid the assessment may become 
inactive prior to recovering their assessment payments. So, the condition precedent to ceasing the 
surcharge may be impossible to meet. 

Current Assessments and Surcharges 

To date, the OIR, at the request of the receiver, has ordered three assessments.19 Two have been 
ordered related to National ($212,478.00 in 2012 and $300,000.00 in 2014) and one related to K.E.L. 
($2,023,870.00 in 2014). Seventeen title insurers were ordered to pay the 2012 assessment. Fifteen 
title insurers were ordered to pay the 2014 assessments. There is a difference between the number 
assessed because K.E.L. became insolvent and another company became inactive prior to the 2014 
assessments. The OIR reports that the first two assessments have been fully paid and that compliance 
on the last is ongoing. 

Together, the total authorized surcharge on all title insurance policies written in the state is $3.28 ($0.28 
related to National and $3.00 related to K.E.L.). Title insurers began collecting surcharges in 
September 2014. Excess surcharge collections have not yet occurred. 

Effect of the Bill 

The bill removes language limiting the surcharge to one per insolvent company. This permits the 
receiver to adjust the surcharge amount related to a particular company as claims and expenses 
develop. Currently, the surcharge related to National is set at $0.28 per policy. To date, there has been 
only $512,478.00 in claims and expenses converted into assessments in the matter. If higher claim 
activity occurs, the surcharge related to National cannot be adjusted in response. When one considers 
that the assessment related to K.E.L., which only held 0.27 percent of the Florida market in 2011, was 
over $2,000,000.00, it becomes apparent that far higher claim activity could occur in the National case. 
The bill allows the flexibility to react to actual claim development, as it occurs. 

Currently, the amount of the surcharge is required to be listed on title transaction settlement 
statements. The bill requires the settlement statement to specify that the amount is a "surcharge." Also, 
the surcharge is not subject to the insurance premium tax. The bill specifically states that the surcharge 
does not qualify as premium. 

Title insurers who did not write title insurance policies in the previous calendar year are required to 
collect and remit surcharges if they begin writing policies. The bill clarifies this provision to require any 
insurer that was not subject to a given assessment, when issued, to collect and remit the surcharge for 
any policies it writes while the assessment is in effect. These surcharge collections are entirely excess 
surcharges (because these companies did not pay the assessment) and are remitted to the excess 
surcharge account maintained by the receiver, as established by the bill. 

While no excess surcharges have been collected and remitted, statute requires excess surcharges to 
be paid into the Insurance Regulatory Trust Fund. The bill establishes an excess surcharge account 
under the receiver (i.e., the Department of Financial Services). The receiver is allowed to use the 
excess surcharge funds only to: 

• Reduce or eliminate the amount of a future assessment related to a title insurer in receivership 
at the time of the assessment or one that later enters receivership, or 

18 Section 627.401(6), F.S. 
19 See footnote 16, above. 
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• Reduce the amount of time that a surcharge for the recovery of assessment is in effect, by 
transferring excess surcharge collections to title insurers that have not yet recovered the 
amount of assessment the paid. 

The OIR shall order the end of surcharge collections once all title insurers that paid the assessment 
have recovered their payment. The bill allows the OIR to order title insurers to stop collecting the 
surcharges once all title insurers that wrote policies in the previous year have fully recovered their 
assessment payment. This allows the collection of surcharges, including excess surcharges, to end at 
the earliest opportunity. If any title insurers are unable to recover their assessment payment, they will 
be able to claim recovery against the excess surcharge account provided for in the bill. 

The bill rolls over excess surcharges held in the account to the Insurance Regulatory Trust Fund if 
there are no active title insurer receiverships for twelve consecutive months or there are no payable 
claims for 60 consecutive months. This allows the receiver to continue to use the excess surcharge 
collections to fund the claims and expenses of title insurers in receivership as long as at least one title 
insurer is in receivership with ongoing payable claims activity. This avoids sending excess surcharges 
to the Insurance Regulatory Trust Fund while those funds could be used for ongoing or developing title 
insurer insolvencies. This is expected to minimize the value of additional assessments and the value 
and term of the aggregate surcharges. 

The Financial Services Commission, as the agency head for the OIR, is given specific rulemaking 
authority to adopt rules governing the collection, use, and transfer of surcharges, including excess 
surcharges. Specific rulemaking authority is also given to the DFS, Division of Rehabilitation and 
Liquidation, to oversee the claiming and distribution of funds from the excess surcharge account. 

B. SECTION DIRECTORY: 

Section 1: Amends s. 631.401, F.S., relating to recovery of assessments and assumed policy 
obligations. 

Section 2: Provides an effective date of July 1, 2015. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The bill has an indeterminate fiscal impact on revenues that could be deposited into the Insurance 
Regulatory Trust Fund (IRTF) within the Department of Financial Services (DFS). Currently, no 
excess surcharges have been remitted for deposit into the I RTF. However, the OIR has stated that 
there are approximately 1 ,000,000 title insurance policies written each yea,-2°. Given the 
approximate amount of 1 ,000,000 title insurance policies written each year, and the current $3.28 
surcharge which began in September of 2014, the surcharge will generate approximately 
$3,280,000 per year. Total assessments to date equal $2,536,348. These figures lead to an 
approximate amount of excess surcharges of $743,652 that could soon be deposited into the IRTF. 
The bill would reduce this expected revenue to the IRTF by redirecting the funds into an excess 
surcharge account retained by the DFS, as receiver, to exclusively service the needs of insolvent 
title insurer estates, potential estates, and title insurers that have yet to recover their assessment 
payments. This excess surcharge account will maintain the funds until there are either no active title 
insurer receiverships for twelve consecutive months, or there are no payable claims for 60 
consecutive months, at which time the excess surcharge funds will be deposited into the IRTF 
within the DFS. 

20 Email correspondence with the Office oflnsurance Regulation (March 12, 2015) on file with the Government Operations 
Appropriations Subcommittee. 
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2. Expenditures: 

The bill potentially has a positive impact on state government expenditures to the extent that the 
state is a purchaser of title insurance and the value and term of surcharges will be minimized as a 
result of this legislation. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

The bill potentially has a positive impact on local government expenditures to the extent that they 
are purchasers of title insurance and the value and term of surcharges will be minimized as a result 
of this legislation. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill is expected to have an indeterminate but positive impact on the private sector. It will minimize 
the value of assessments and value and duration of surcharges to recover assessments that fund the 
claims and expenses of insolvent title insurers. 

D. FISCAL COMMENTS: 

The bill authorizes the receiver to expend excess surcharges remitted under the statute and bill for 
purposes specified by the bill. This includes distributing funds to title insurers that are not claimants to 
receivership estates. These expenditures are outside of and are not the asset of any insolvent estate. It 
is unclear if this activity is subject court order, or solely within the discretion of the receiver to expend. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or take 
an action requiring the expenditure of funds; reduce the authority that counties or municipalities have 
to raise revenues in the aggregate; or reduce the percentage of a state tax shared with counties or 
municipalities. 

2. Other: 

None. 
B. RULE-MAKING AUTHORITY: 

The bill grants specific rulemaking authority to the Financial Services Commission, as agency head of 
the OIR, to establish the processes for collecting, using, and transferring surcharges, including excess 
surcharges. It also grants specific rulemaking authority to the DFS, Division of Rehabilitation and 
Liquidation, to establish a process to claim and distribute funds from the excess surcharge account 
established by the bill. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 
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IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

On March 10, 2015, the Insurance & Banking Subcommittee considered the bill, adopted three 
amendments and reported the bill favorably with a committee substitute. The amendments made the 
following changes: 

• Revised a provision of the bill to allow the Office of Insurance Regulation to end the collection of 
assessment recovery surcharges once all active title insurers have recovered their assessment 
payment, rather than continuing the surcharges until all title insurers that paid the assessment have 
recovered their payment. 

• Restructured a provision to clarify that excess surcharges can only be used to fund the claims and 
expenses of insolvent title insurers or to fund the unpaid assessment recovery balance of title 
insurers that are slow to recover their assessment payments due to the nature of their business. 

• Corrected the entity receiving rulemaking authority under the bill to reflect the Financial Services 
Commission as the agency head of the Office of Insurance Regulation; added rulemaking authority 
for the Department of Financial Services, Division of Rehabilitation and Liquidation to allow it to 
create a process to claim against and distribute funds from the excess surcharge account created 
by the bill; and revised the condition precedent to paying the excess surcharges held by the 
receiver (DFS) into the Insurance Regulatory Trust Fund and clarifies rulemaking authority granted 
by the bill. 

The staff analysis has been updated to reflect the committee substitute. 
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CS/HB 927 

A bill to be entitled 

An act relating to title insurance; amending s. 

631.401, F.S.; revising procedures and requirements 

relating to the recovery of assessments from title 

insurers through surcharges assessed on policies; 

revising provisions relating to surcharges collected 

in excess of the assessments paid by title insurers; 

revising requirements for the payment of excess 

surcharges to the Insurance Regulatory Trust Fund; 

authorizing the Financial Services Commission to adopt 

rules for certain purposes; authorizing the Division 

of Rehabilitation and Liquidation to adopt rules for 

certain purposes; providing an effective date. 

15 Be It Enacted by the Legislature of the State of Florida: 

16 

2015 

17 Section 1. Section 631.401, Florida Statutes, is amended 

18 to read: 

19 631.401 Recovery of assessments and assumed policy 

20 obligations.-

21 (1) Upon the making of any assessment allowed by s. 

22 631.400, the office shall order a surcharge or, if a surcharge 

23 is currently in effect, an additional surcharge amount on each 

24 title insurance policy thereafter issued insuring an interest in 

25 real property in this state. The office shall set the per 

26 transaction surcharge at an amount estimated to generate 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

CS/HB 927 2015 

27 sufficient funds to recover the amount assessed over a period of 

28 not more than 7 years. The amount of the surcharge ordered under 

29 this section may not exceed $25 per transaction for each 

30 impaired title insurer. If additional surcharges are occasioned 

31 by additional title insurers becoming impaired, t:he office shall 

32 order an increase in the amount of the surcharge to reflect the 

33 aggregate surcharge. 

34 (2) The party responsible for the payment of title 

35 insurance premium, unless otherwise agreed between the parties, 

36 shall be responsible for the payment of the surcharge. No 

37 surcharge will be due or owing as to any policy of title 

38 insurance subject to issued at the simultaneous issue premium 

39 ~. For all other purposes, The surcharge will be considered a 

40 governmental assessment to be separately stated on any 

41 settlement statement as a surcharge. The surcharge is not 

42 premium and is not subject to premium tax or reserve 

43 requirements under chapter 625. 

44 (3) Title insurers doing business in this state which are 

45 not subject to a given assessment writing no premiums in the 

46 prior calendar year shall collect the same per transaction 

47 surcharge as provided by this section. Such surcharge collected 

48 shall be paid to the receiver within 60 days after receipt to be 

49 maintained in an excess surcharge account and used only as 

50 provided in subsection (6) from the title agent or agency. 

51 (4) Each title insurance agent, agency, or direct title 

52 operation shall collect the surcharge as to each title insurance 
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CS/HB 927 

53 policy written and remit those surcharges along Hith the 

54 policies and premiums within 60 days to the title insurer on 

55 which wheffl the policy was written. 

2015 

56 (5) A title insurer may not retain more in surcharges ~ 

57 an ordered assessment than the amount of aggregate assessments 

58 paid by the assessment that title insurer ~- Any surcharges 

59 collected in excess of the amount of the aggregate assessments 

60 paid by a title insurer shall be paid as provided in subsection 

61 (6). As used in this section, the term "aggregate assessments" 

62 means the total amount of assessments ordered by the office 

63 under s. 631.400. 

64 (6) Each title insurer collecting surcharges shall 

65 promptly notify the office when it has collected surcharges 

66 equal to the amount of the aggregate assessments assessment paid 

67 pursuant to s. 631.400. The office shall notify all companies, 

68 including those collecting surcharges as required by subsection 

69 (3), to cease collecting surcharges when notified that all 

70 aggregate assessments have been recovered by the title insurers 

71 that wrote policies in the state during the previous calendar 

72 year. Any surcharges collected by a title insurer in excess of 

73 the total amount it was assessed for aggregate assessments shall 

74 be paid quarterly to the receiver to be maintained in the excess 

75 surcharge account by the receiver. Excess surcharges may be used 

76 by the receiver for the following purposes only: 

77 (a) To reduce or eliminate the amount of a future 

78 assessment for a title insurer in receivership at the time of 
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79 the assessment or that later enters receivership; or 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

(b) To reduce the amount of time that consumers in the 

state are subject to surcharges by transferring excess 

surcharges to title insurers that have not fully collected 

surcharges equal to the amount of the aggregate assessments paid 

by title insurers pursuant to s. 631.400. 

(7) In conjunction with the filing of each quarterly 

financial statement, each title insurer shall provide the office 

with an accounting of assessments paid and surcharges collected 

during the period. 

(8) If the receiver has no active title insurer 

receiverships for 12 consecutive months, or there have been no 

payable claims against any title insurer receivership for 60 

consecutive months, all excess surcharges held by the receiver 

under this section Any surcharges eolleeted in eJEcess of the 

affiount assessed shall be paid into ~ the Insurance Regulatory 

Trust Fund. 

(9) The Financial Services Commission may adopt rules 

specifying procedures for the collection, use, and transfer of 

surcharges, including excess surcharges. 

(10) The Division of Rehabilitation and Liquidation may 

adopt rules specifying procedures for claiming, distributing, 

and using excess surcharge account funds held by the receiver 

under this section and for the purposes specified in subsection 

lB..:_ 

Section 2. This act shall take effect July 1, 2015. 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL #: CS/HB 985 Maintenance of Agency Final Orders 
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SUMMARY ANALYSIS 

All agencies covered by Florida's Administrative Procedures Act (APA) must maintain most final agency orders 
and a subject matter index thereof, allowing orders to be publically accessed for research or copying, or else 
maintain an electronic database of final orders allowing public users to research and retrieve full texts using 
common logical search terms. If an electronic database is not used, an agency may satisfy its public access 
requirement by designating an official reporter to index and publish its final orders. Thus, agency final orders in 
Florida may be indexed and maintained for retrieval on microfilm in agency offices or published by a reporter or 
else available online in a searchable electronic database. 

Such orders must be maintained as permanent agency records. Implicitly, public access is required indefinitely. 

Since 2008, agencies have been permitted to satisfy the requirement for public access by electronically 
transmitting a copy of its final orders to the Division of Administrative Hearings (DOAH) for access through 
DOAH's website. A number of large agencies have used the DOAH alternative with satisfaction. DOAH has no 
legal obligation to maintain its website. 

HB 985 requires all agencies to use the DOAH website for publication of the future orders that must be 
maintained for public access. Other methods of maintaining and accessing pre-existing orders will continue 
indefinitely. The bill also provides expanded rulemaking authority to the Department of State to coordinate and 
set standards on transmittal of certified copies of final orders and to assure integrity of the online documents 
and satisfactory operation of storage and retrieval functions assigned to DOAH. 

The bill will ensure that all final agency orders entered after implementation of the bill will be available online in 
an easily searchable database. 

The bill may have a minimal negative fiscal impact on some state agencies that do not presently create a 
searchable electronic copy of orders. The bill should reduce some agency costs associated with reporting or 
indexing and maintaining final orders for public access. It is not anticipated that the bill will have any impact on 
local government funds. 

The bill has an effective date of July 1, 2015. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Present situation 

Agency Final Orders 

The APA regulates administrative rulemaking, administrative enforcement and administrative resolution 
of disputes arising out of administrative actions of most state agencies and some subdivisions of state 
government. Administrative actions authorized by law and regulated by the APA include adoption of a 
rule, granting or denying a permit or license, an order enforcing a law or rule that assesses a fine or 
other discipline and final decisions in administrative disputes or other matters resulting in an agency 
decision. Such disputes include challenges to the validity of a rule or proposed rule or challenges to 
agency reliance on unadopted rules, 1 as well as challenges to other proposed agency actions which 
affect substantial interests of any party.2 In addition to disputes, agency action occurs when the agency 
acts on a petition for a declaratory statement,3 or settles a dispute through mediation.4 A final order is 
the written final decision of an agency or, in particular matters, an administrative law judge, resulting 
from any such dispute, declaratory statement petition or mediation. In other words, a final order is the 
written form of any agency action other than adoption of a rule5 or an agency policy exempted from the 
definition of a rule under the APA.6 

The 1974 Administrative Procedures Act (APA) required agencies to "maintain" all final orders (with 
certain exceptions) and a subject matter index thereof, allowing orders to be located and publicly 
accessed for research or copying.7 One purpose of the requirement was to enhance public notice of 
agency policy expressed in precedents.8 In 1979, the law was amended to allow agencies to satisfy the 
requirement to maintain all agency orders by designating an official reporter to index and publish its 
orders.9 Under this provision, agencies may use a third party such as the Florida Administrative Law 
Reports to index final orders. In practice, the commercial reporters published only select orders.10 In 
1992, amendments authorized agencies to satisfy the requirement by maintaining an electronic 
database of final orders allowing public users to research and retrieve the full text of final orders using 
common logical search terms. 11 

Today, agency final orders in Florida may be maintained in hard copy in agency files, published by a 
reporter or made available online in an electronic database. These varied methods make finding 
agency orders difficult at times. The Ad Hoc Orders Access Committee of the Florida Bar's 
Administrative Law Section recently surveyed state agencies to gather information on how agencies 
index final orders and where final orders may be accessed.12 The survey revealed that some agencies 
still require a public records request to access their index and copies of final orders, or they simply 
identify a particular agency employee to contact for access. Such methods are not always in keeping 

1 Section 120.56, F.S. 
2 Section 120.569, F.S. 
3 Section 120.565, F.S. 
4 Section120.573, F.S. 
5 Rule is defined ins. 120.52(16), F.S., and includes most policies apart from statutes that purport to be legally binding. The definition 
lists a number of express exclusions. 
6 Section 120.52(8), F.S. 
7 Section l20.53(1)(a), F.S. 
8 See, McDonald v. Department of Banking and Finance, 346 So. 2d 569, 582 (1st DCA 1977). 
9 Section l20.53(2)(a), F.S. 
1° F. Scott Boyd, "From the Chair: 'Order, Order!"', Admin. Law Sec. Newsletter, Vol. XXXIV, No.2, p. 2 (Jan. 2013). 
11 Section l20.53(1)(a), F.S. 
12 A copy of the survey results is available in the Rulemaking Oversight & Repeal Subcommittee offices. 
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with the information age. Because such orders must be maintained as permanent agency records, 
public access of final orders is required indefinitely. 

In 2013, the Administrative Law Section of the Florida Bar sponsored a survey of agencies to catalogue 
how final orders are indexed and listed or maintained and how public access is provided. Eleven 
agencies specifically require a public records request to obtain or inspect a copy of a final order, others 
indicated a less formal request process, five had agency specific online databases, and seven 
agencies identified the DOAH website as their compilation for public access.13 

Preservation of records 

In addition to the maintenance, indexing and access requirements in the APA, Florida's public records 
laws require agencies to permanently maintain records of agency final orders.14 

Coordination by Department of State 

In addition to its supervisory role in the archiving of state records, beginning in 1991, the Department of 
State (DOS) has exercised power to coordinate the indexing, management, preservation, and 
accessibility of agency final orders that must be indexed. The DOS has rulemaking authority over the 
system of indexing that agencies may use, and the storage and retrieval systems used to provide 
access. Authorized storage and retrieval systems include reporters, microfilm, automated systems or 
any other system considered appropriate by the DOS. The DOS also has authority to regulate which 
final orders agencies must index. 15 

DOAH 

The Division of Administrative Hearings (DOAH) is a state agency providing Administrative Law Judges 
(ALJs) to preside over many disputes under the APA and other state laws. DOAH is placed 
administratively under the Department of Management Services. However, DOAH is not subject to any 
control, supervision, or direction by that Department. The director of DOAH, who also serves as chief 
administrative law judge, has effective administrative control over DOAH, its resources and 
operations.16 

Since 2008, agencies have been permitted to satisfy the final order index and maintenance 
requirement by electronically transmitting a copy of its final orders to DOAH for posting on DOAH's 
website. 17 A number of large agencies use the DOAH alternative. 18 There does not appear to be any 
law requiring DOAH to maintain a database accessible for searching orders or other records. However, 
the DOS has adopted a rule governing the use of a database for maintaining final orders. 19 The rule 
provides: 

If an electronic database is used by an agency, it shall allow users to research and retrieve 
agency orders by searching the text of the order and descriptive information about the order, 
which shall contain, at a minimum, major subject headings. To promote consistent, reliable 

13 Jowanna N. Oates, Access to Agency Final Orders, Vol. 34, Admin. Law Sec. Newsletter, No.4, p. 4 (June 2013). The Oates article 
contains a chart summarizing responses of about 40 agencies to inquiries about maintenance and access. A copy of the article is 
available in the offices of the Rulemaking Oversight & Repeal Subcommittee. 
14 Section 119.021(3), F.S. 
15 Section 120.533, F.S. The rules adopted under this section are found inch. lB-32, Florida Administrative Code. 
16 Section 120.65, F.S. 
17 Section 120.53(2)(a), F.S. (The relevant DOAH website address, accessed 3/7115, is: https://www.doah.state.fl.us/FLAlO/.) 
18 The DOAH website lists the following agencies having orders accessible through DOAH: Department of Agriculture and Consumer 
Services, Agency for Persons with Disabilities, Department of Children and Family Services, Department of Corrections, Department 
of Community Affairs, Department of Economic Opportunity, Department of Environmental Protection, Department of Health, 
Department of Education, Department of State, Department of Business and Professional Regulation, Florida Housing Finance 
Corporation, Office of the Governor, Agency for Health Care Administration, Department of Highway Safety and Motor Vehicles 
19 Rule 1B-32.002(2)(e), F.A.C. 
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indexing, the indexing system for an electronic database shall have fixed fields to ensure 
common usage of search terms by anyone that uses the system. 

Presently, it appears that an agency may not lawfully use DOAH's system unless it can be assured that 
these requirements are satisfied. 

The quoted rule, however, does not appear to directly regulate the DOAH. The DOAH does not enter 
final orders on its own behalf, so the DOAH is not governed by the requirement to maintain final orders 
or implementing rules. Final orders entered by ALJs are, as a matter of law, rendered by the agency on 
whose behalf the ALJ adjudicates a matter. 

Effect of Proposed Changes 

HB 985 requires all agencies to transmit certified electronic copies of future final orders to the DOAH 
for compilation in its searchable database. Agencies must transmit copies within 90 days of the order's 
rendering. The bill makes the DOAH database the official compilation of administrative final orders 
rendered after July 1, 2015. 

The bill also deletes language that will be obsolete if final orders are all maintained by the DOAH, and 
other language that may be outdated or duplicative of other law or rules governing such records. 

The changes in accessibility only affect agency final orders rendered on or after July 1, 2015. Orders 
indexed and listed through other means, rendered prior to that date will have to be retained as required 
under present law. Required indexes and lists will remain available through the prior means of access. 

The bill expands the rulemaking authority of the Department of State to provide for coordination of and 
standards and guidelines for transmitting, certifying and maintaining final agency orders in the DOAH 
database to assure the validity and integrity of the information. The Department's authority is 
specifically extended to the DOAH's administration of the official compiling function, notwithstanding the 
administrative independence of the DOAH.20 The Department may also provide for an alternate official 
compiler to operate and manage the database in the event that the Administration Commission 
determines that the performance of the DOAH is unsatisfactory. 

The bill creates the expectation that, after implementation, all final agency orders rendered will be 
available online in an easily searchable database. 

B. SECTION DIRECTORY: 

SECTION 1. amends s. 119.021 (3), F.S., to conform the public records custodial requirements relating 
to agency final orders to the other changes in the bill. 

SECTION 2. amends s. 120.53, F.S., to require all agencies to transmit certified electronic copies of 
final orders to DOAH for publication online in an electronic database. 

SECTION 3. amends s. 120.533, F.S., to conform to changes in Section 2 and to expand rulemaking 
authority of the Department of State. 

SECTION 4. amends s. 213.22, F.S., to correct a cross-reference to conform to changes in Section 2. 

SECTION 5. provides an effective date of July 1, 2015. 

20 Section 120.65(1), F.S. provides that DOAH is administrative under the Department of Management Services but not subject to 
control, supervision or direction of the Department. This administrative independence reflects the independent judgment expected of 
AU's employed by DOAH. Acting in the new role of official compiler of agency orders is a ministerial function. 
STORAGE NAME: h0985d.GOAS.DOCX PAGE: 4 
DATE: 3/16/2015 



II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

The agency does not appear to impact state revenues. 

2. Expenditures: 

The bill may have a minimal negative fiscal impact on some state agencies that do not presently 
create a searchable electronic copy of orders; however, this impact is very minimal and will be 
absorbed within agency resources. The bill should reduce some agency costs associated with 
reporting or indexing and maintaining final orders for public access. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

Not applicable. 

2. Expenditures: 

Not applicable. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill could have a slight positive economic impact on the private sector by offering easy internet 
access to agency orders that may only be accessible in person under current law. 

D. FISCAL COMMENTS: 

The DOAH indicates that it can maintain all agency final orders on its website and host full public 
access with current resources, personnel and equipment. The Department of Management Services 
states that this bill benefits the department by reducing the administrative burdens of maintaining the 
final orders and indexes. 21 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

The bill does not affect local mandates. 

2. Other: 

B. RULE-MAKING AUTHORITY: 

The bill expands and revises the rulemaking authority of the Department of State respecting the 
coordination of maintenance and public access to agency final orders, as well as certification and 
transmission of final orders to the DOAH. It also expands the authority of Department of State rules 
over DOAH in the operation of the online database and the integrity of information maintained. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

21 See Department of Management Services, Legislative Bill Analysis for HB 985, p. 6 (Feb. 25, 2015). 
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Amendments adopted by the Rulemaking Oversight & Repeal Subcommittee addressed drafting 
concerns noted previously. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

The Rulemaking Oversight & Repeal Subcommittee adopted three amendments to HB 985 at its meeting 
on March 11, 2015. One amendment amended Section 1 to clarify which final orders must be retained for 
public records purposes. A second amendment clarified that certified copies of orders are to be transmitted 
to DOAH. The third amendment expanded and revised Department of State rulemaking authority. This 
Staff Analysis is drafted to the bill as amended by the Subcommittee. 
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CS/HB 985 

A bill to be entitled 

An act relating to the maintenance of agency final 

orders; amending s. 119.021, F.S.; conforming a 

provision to changes made by the act; amending s. 

120.53, F.S.; requiring agencies to electronically 

transmit certain agency final orders to a centralized 

electronic database maintained by the Division of 

Administrative Hearings; providing the methods by 

which such final orders can be searched; requiring 

each agency to maintain a list of final orders that 

are not required to be electronically transmitted to 

the database; providing a timeframe for electronically 

transmitting or listing the final orders; authorizing 

agencies to maintain subject matter indexes of final 

orders issued before a specified date or to 

electronically transmit such orders to the database; 

providing that the centralized electronic database is 

the official compilation of administrative final 

orders issued on or after a specified date for each 

agency; deleting obsolete provisions regarding filing, 

indexing, and publishing final orders; amending s. 

120.533, F.S.; requiring the Department of State to 

provide standards and guidelines for the certification 

and electronic transmittal and the secure transmittal 

and maintenance of agency final orders; authorizing 

the department to adopt rules; authorizing the 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

CS/HB 985 

27 department to provide for an alternative official 

28 compiler of agency final orders under certain 

29 circumstances; conforming provisions to changes made 

30 by the act; amending s. 213.22, F.S.; conforming a 

31 cross-reference; providing an effective date. 

32 

33 Be It Enacted by the Legislature of the State of Florida: 

34 

35 Section 1. Subsection (3) of section 119.021, Florida 

36 Statutes, is amended to read: 

2015 

37 119.021 Custodial requirements; maintenance, preservation, 

38 and retention of public records.-

39 (3) Agency final orders rendered before July 1, 2015, that 

40 were indexed or listed pursuant to s. 120.53, and agency final 

41 orders rendered on or after July 1, 2015, that must be listed or 

42 copies of which must be transmitted to the Division of 

4 3 Administrative Hearings orders that comprise final agency action 

44 and that must be indeJred or listed pursuant to s. 120. 53L. have 

45 continuing legal significance; therefore, notwithstanding any 

46 other provision of this chapter or any provision of chapter 257, 

47 each agency shall permanently maintain records of such orders 

48 pursuant to the applicable rules of the Department of State. 

49 Section 2. Section 120.53, Florida Statutes, is amended to 

50 read: 

51 120.53 Maintenance of agency final orders; indeJdng; 

52 listingJ organizational information.-
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CS/HB 985 

53 (1) In addition to maintaining records contained in s. 

54 119.021(3), each agency shall also electronically transmit a 

2015 

55 certified text-searchable copy of each agency final order listed 

56 in subsection (2) rendered on or after July 1, 2015, to a 

57 centralized electronic database of agency final orders 

58 maintained by the division. The database must allow users to 

59 research and retrieve the full texts of agency final orders by: 

60 (a) The name of the agency that issued the final order. 

61 (b) The date the final order was issued. 

62 (c) The type of final order. 

63 (d) The subject of the final order. 

64 (e) Terms contained in the text of the final order. 

65 (a) Each agency shall maintain: 

66 1. All agency final orders. 

67 2.a. A current hierarchical subject matter inden, 

68 identifying for the public any rule or order as specified in 

69 this subparagraph. 

7 0 b. In lieu of the requirement for making available for 

71 public inspection and copying a hierarchical subject matter 

7 2 indeJE of its orders, an agency may maintain and make available 

7 3 for public use an electronic database of its orders that allo'.JS 

74 users to research and retrieve the full tents of agency orders 

7 5 by devising an ad hoc indeHing system employing any logical 

76 search terms in common usage Hhich are composed by the user and 

77 \ihich are contained in the orders of the agency or by 

78 descriptive information about the order vthich may not be 
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CS/HB 985 2015 

79 specifically contained in the order. 

80 ~€7 The agency final orders that must be electronically 

81 transmitted to the centralized electronic database indened, 

82 unless eJwluded under paragraph (c) or paragraph (d), include: 

83 ~+±+ Each final agency order resulting from a proceeding 

84 under s. 120.57 or s. 120.573. 

85 ill+±-±+ Each final agency order rendered pursuant to s. 

86 120.57(4) which contains a statement of agency policy that may 

87 be the basis of future agency decisions or that may otherwise 

88 contain a statement of precedential value. 

89 

90 

~(III) Each declaratory statement issued by an agency. 

~+±¥+ Each final order resulting from a proceeding under 

91 s. 120.56 or s. 120.574. 

92 ill~ Each agency shall maintain a list of all final 

93 orders rendered pursuant to s. 120.57(4) that are not required 

94 to be electronically transmitted to the centralized electronic 

95 database ·,.·hich have been encluded from the indodng requirement 

96 of this section, ·.vith the approval of the Department of State, 

97 because they do not contain statements of agency policy or 

98 statements of precedential value. The list must include the name 

99 of the parties to the proceeding and the number assigned to the 

100 final order. 

101 4. All final orders listed pursuant to subparagraph 3. 

102 Jil+et- Each An agency final order, whether rendered by the 

103 agency or the division, that must be electronically transmitted 

104 to the centralized electronic database or maintained on a list 
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105 pursuant to subsection (3) must be electronically transmitted to 

106 the database or added to the list within 90 days after the final 

107 indowd or listed pursuant to paragraph (a) must be indened or 

108 listed '•Jithin 120 days after the order is rendered. Each final 

109 order that must be electronically transmitted to the database or 

110 added to the list indeJwd or listed pursuant to paragraph (a) 

111 must have attached a copy of the complete text of any materials 

112 incorporated by reference; however, if the quantity of the 

113 materials incorporated makes attachment of the complete text of 

114 the materials impractical, the final order may contain a 

115 statement of the location of such materials and the manner in 

116 which the public may inspect or obtain copies of the materials 

117 incorporated by reference. The Department of State shall 

118 establish by rule procedures for indening final orders, and 

119 procedures of agencies for indening orders must be approved by 

120 the department. 

121 (5) Nothing in this section relieves an agency from its 

122 responsibility for maintaining a subject matter index of final 

123 orders rendered before July 1, 2015, and identifying the 

124 location of the subject matter index on the agency's website. In 

125 addition, an agency may electronically transmit to the 

126 centralized electronic database certified copies of all of the 

127 final orders that were rendered before July 1, 2015, which were 

128 required to be in the subject matter index. The centralized 

129 electronic database constitutes the official compilation of 

130 administrative final orders rendered on or after July 1, 2015, 
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for each agency. 

(c) Each agency FRust receive approval in Hriting froFR the 

DepartFRent of State for: 

1. The specific types and categories of agency final 

orders that FRay be eJwluded froFR the indeHing and public 

inspection requireFRents, as deterFRined by the departFRent 

pursuant to paragraph (d). 

2. The FRethod for FRaintaining indeHes, lists, and final 

orders that FRust be indeHed or listed and FRade available to the 

public. 

3. The FRethod by \Jhich the public FRay inspect or obtain 

copies of indeJws, lists, and final orders. 

4. A sequential nufftbering systeFR Hhich nufftbers all final 

orders required to be indeJred or listed pursuant to paragraph 

(a), in the order rendered. 

§. Proposed rules for iFRpleFRenting the requireFRents of 

this section for indeHing and FRaking final orders available for 

public inspection. 

(d) In deterFRining Hhich final orders FRay be owluded froFR 

the indeJring and public inspection requireFRents, the DepartFRent 

of State FRay consider all factors specified by an agency, 

including precedential value, legal significance, and purpose. 

Only agency final orders that are of liFRited or no precedential 

value, that are of liFRited or no legal significance, or that are 

FRinisterial in nature FRay be eJwluded. 

(e) Each agency shall specify the specific types or 
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CS/HB 985 

157 categories of agency final orders that are encluded from the 

158 indening and public inspection requirements. 

159 (f) Each agency shall specify the location or locations 

2015 

160 ·.vhere agency indenes, lists, and final orders that are required 

161 to be indened or listed are maintained and shall specify the 

162 method or procedure by v;hich the public may inspect or obtain 

163 copies of indenes, lists, and final orders. 

164 (g) Each agency shall specify all systems in use by the 

165 agency to search and locate agency final orders that are 

166 required to be indeJwd or listed, including, but not limited to, 

167 any automated system . .''rn agency shall make the search 

168 capabilities employed by the agency available to the public 

169 subject to reasonable terms and conditions, including a 

170 reasonable charge, as provided by o. 119.07. The agency shall 

171 specify hmJ assistance and information pertaining to final 

172 orders may be obtained. 

173 (h) Each agency shall specify the numbering system used to 

174 identify agency final orders. 

17 5 ( 2) (a) .'\n agency may comply ·.:ith subparagraphs ( 1) (a) 1. 

17 6 and 2. by designating an official reporter to publish and indoc 

177 by subject matter each agency order that must be indowd and 

178 made available to the public, or by electronically transmitting 

179 to the division a copy of such orders for posting on the 

180 division' o Heboite. An agency is in compliance Hith subparagraph 

181 ( 1) (a) 3. if it publishes in ito designated reporter a list of 

182 each agency final order that must be listed and preserves each 
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CS/HB 985 

183 listed order and malws it available for public inspection and 

184 copying. 

185 (b) An agency may publish its official reporter or may 

186 contract v,;ith a publishing firm to publish its official 

2015 

187 reporter; ho·.vever, if an agency contracts v,;ith a publishing firm 

188 to publish its reporter, the agency is responsible for the 

189 quality, timeliness, and usefulness of the reporter. The 

190 Department of State may publish an official reporter for an 

191 agency or may contract with a publishing firm to publish the 

192 reporter for the agency/ hmwver, if the department contracts 

193 for publication of the reporter, the department is responsible 

194 for the quality, timeliness, and usefulness of the reporter. A 

195 reporter that is designated by an agency as its official 

196 reporter and approved by the Department of State constitutes the 

197 official compilation of the administrative final orders for that 

198 agency. 

199 (c) A reporter that is published by the Department of 

200 State may be made available by annual subscription, and each 

201 agency that designates an official reporter published by the 

202 department may be charged a space rate payable to the 

203 department. The subscription rate and the space rate must be 

204 equitably apportioned to cover the costs of publishing the 

205 reporter. 

206 (d) An agency that designates an official reporter need 

207 not publish the full tent of an agency final order that is 

208 rendered pursuant to s. 120. §7 ( 4) and that must be indeJwd 

Page 8 of 12 

CODING: Words stricken are deletions; words underlined are additions. 

hb0985-01-c1 



FLORIDA H 0 U S E 0 F REPRESENTATIVES 
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209 pursuant to paragraph ( 1) (a) , if the final order is preserved by 

210 the agency and made available for public inspection and copying 

211 and the official reporter indexes the final order and includes a 

212 synopsis of the order. A synopsis must include the names of the 

213 parties to the order; any rule, statute, or constitutional 

214 provision pertinent to the order; a suffiffiary of the facts, if 

215 included in the order, ,,,hich are pertinent to the final 

216 disposition; and a suffiffiary of the final disposition. 

217 ( 3) Agency orders that must be indeJwd or listed are 

218 documents of continuing legal value and must be permanently 

219 preserved and made available to the public. Bach agency to ..vhich 

220 this chapter applies shall provide, under the direction of the 

221 Department of State, for the preservation of orders as required 

222 by this chapter and for maintaining an index to those orders. 

223 (4) Bach agency must provide any person Hho makes a 

224 request ..vith a ..vritten description of ito organization and the 

225 general course of ito operations. 

226 Section 3. Section 120.533, Florida Statutes, is amended 

227 to read: 

228 120.533 Coordination of the transmittal, indexing, and 

229 listing of agency final orders by Department of State.-The 

230 Department of State shall: 

231 (1) Coordinate Administer the coordination of the 

232 transmittal, indexing, management, preservation, and 

233 availability of agency final orders that must be transmitted, 

234 indexed~ or listed pursuant to s. 120.53 o. 120.53(1). 
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(2) Provide, by rule, guidelines for ~ indexing e+ 

agency final orders. More than one system for indexing may be 

approved by the Department of State, including systems or 

methods in use, or proposed for use, by an agency. More than one 

system may be approved for use by a single agency as best serves 

the needs of that agency and the public. 

(3) Provide, by rule, for storage and retrieval systems to 

242 be maintained by agencies pursuant to s. 120.53(5) for indexing, 

243 and making available7 agency final orders by subject matter. The 

244 Department of State may authorize approve more than one system, 

245 including systems in use, or proposed for use, by an agency. 

246 Storage and retrieval systems that may be used by an agency 

247 include, without limitation, a designated reporter or reporters, 

248 a microfilming system, an automated system, or any other system 

249 considered appropriate by the Department of State. 

250 ( 4) Provide standards and guidelines for the certification 

251 and electronic transmittal of copies of agency final orders to 

252 the division, as required under s. 120.53, and, to protect the 

253 integrity and authenticity of information publicly accessible 

254 through the electronic database, coordinate and provide 

255 standards and guidelines to ensure the security of copies of 

256 agency final orders transmitted and maintained in the electronic 

257 database by the division under s. 120.53(1). 

258 J2l+4+ For each agency, determine which final orders must 

259 be indexed or transmitted for each agency. 

260 i£1~ Require each agency to report to the department 
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261 concerning which types or categories of agency orders establish 

2 62 precedent for each agency. 

263 (7) Adopt rules as necessary to administer its 

264 responsibilities under this section, which shall be binding on 

265 all agencies including the division acting in the capacity of 

266 official compiler of administrative final orders under s. 

267 120.53, notwithstanding s. 120.65. The Department of State may 

268 provide for an alternative official compiler to manage and 

269 operate the division's database and related services if the 

270 Administration Commission determines that the performance of the 

271 division as official compiler is unsatisfactory. 

272 Section 4. Subsection (1) of section 213.22, Florida 

273 Statutes, is amended to read: 

274 213.22 Technical assistance advisements.-

275 (1) The department may issue informal technical assistance 

276 advisements to persons, upon written request, as to the position 

277 of the department on the tax consequences of a stated 

278 transaction or event, under existing statutes, rules, or 

279 policies. After the issuance of an assessment, a technical 

280 assistance advisement may not be issued to a taxpayer who 

281 requests an advisement relating to the tax or liability for tax 

282 in respect to which the assessment has been made, except that a 

283 technical assistance advisement may be issued to a taxpayer who 

284 requests an advisement relating to the exemptions in s. 

285 212.08(1) or (2) at any time. Technical assistance advisements 

286 shall have no precedential value except to the taxpayer who 
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287 requests the advisement and then only for the specific 

288 transaction addressed in the technical assistance advisement, 

289 unless specifically stated otherwise in the advisement. Any 

290 modification of an advisement shall be prospective only. A 

2015 

291 technical assistance advisement is not an order issued pursuant 

292 to s. 120.565 or s. 120.569 or a rule or policy of general 

293 applicability under s. 120.54. The provisions of s. 120.53 &o 

294 120.53(1) are not applicable to technical assistance 

295 advisements. 

296 Section 5. This act shall take effect July 1, 2015. 
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