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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 95  Public-Private Partnerships
SPONSOR(S): Appropriations Commitiee; Steube
TIED BILLS: HB 97 IDEN./SIM. BILLS: SB 124

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Government Operations Subcommittee 12Y,0N Moore Williamson
2) Local Government Affairs Subcommittee 11Y,0N Monroe Miller
3) Appropriations Committee 24Y,1N, As Hawkins Leznoff
CS /A
P\
4) State Affairs Committee ' Moore Camechis
g el

SUMMARY ANALYSIS

Public-private partnerships (P3s) are contractual agreements formed between public entities and private sector
entities that allow for greater private sector participation in the delivery and financing of public buildings and
infrastructure projects. Through these agreements, the skills and assets of each sector, public and private, are
shared in delivering a service or facility for use by the general public. In addition to the sharing of resources,
each party shares in the risks and reward potential in the delivery of the service or facility. Current law
authorizes P3s for specified public purpose projects if the responsible public entity determines the project is in
the public’s best interest, there is a need for or benefit derived from the project, the estimated cost of the
project is reasonable, and the private entity’s plans will result in the timely acquisition, design, construction,
improvement, renovation, expansion, equipping, maintenance, or operation of the qualifying project.

Current law also establishes the Partnership for Public Facilities and Infrastructure Act Guidelines Task Force
(task force) for the purpose of recommending guidelines for the Legislature to consider for creating a uniform
P3 process across the state. This bill incorporates many of the recommendations contained in the task force’s
final report.

The bill clarifies that the P3 process is an alternative process that must be construed as cumulative and
supplemental to any other authority or power vested in the governing body of a county, municipality, district, or
municipal hospital or health care system.

The bill clarifies that the list of entities authorized to conduct P3s includes special districts and school districts
rather than school boards.

The bill provides increased flexibility to the responsible public entity by permitting a responsible public entity to
deviate from the provided procurement timeframes if approved by majority vote of the entity’s governing body.

The bill requires that an unsolicited proposal be submitted concurrently with an initial application fee, which the
responsible public entity may establish. The bill authorizes a responsible public entity to request additional
funds if the initial fee does not cover the costs to evaluate the unsolicited proposal. The bill also requires the
responsible public entity to return the initial application fee if it does not review the unsolicited proposal.

The bill authorizes the Department of Management Services to accept and maintain copies of comprehensive
agreements received from responsible public entities, for the purpose of sharing them with other responsible
public entities.

The bill has an indeterminate fiscal impact on state and local governments. See Fiscal Comments section for
further discussion.

This document does not reflect the intent or official position of the biil sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

BACKGROUND

Public-private partnerships (P3s) are contractual agreements formed between public entities and
private sector entities that allow for greater private sector participation in the delivery and financing of
public building and infrastructure projects.’ Through these agreements, the skills and assets of each
sector, public and private, are shared in delivering a service or facility for use by the general public. In
addition to the sharing of resources, each party shares in the risks and reward potential in the delivery
of the service or facility.?

Public-Private Partnerships Generally

Section 287.05712, F.S., governs the procurement process for P3s for public purpose projects. It
authorizes a responsible public entity to enter into a P3 for a specified qualifying project if the
responsible public entity determines the project is in the public’s best interest.?

Section 287.05712(1)(j), F.S., defines “responsible public entity” as a county, municipality, school
board, or any other political subdivision of the state; a public body corporate and politic; or a regional
entity that serves a public purpose and is authorized to develop or operate a qualifying project.

Section 287.05712(1)(i), F.S., defines “qualifying project” as:

e A facility or project that serves a public purpose, including, but not limited to, any ferry or mass
transit facility, vehicle parking facility, airport or seaport facility, rail facility or project, fuel supply
facility, oil or gas pipeline, medical or nursing care facility, recreational facility, sporting or
cultural facility, or educational facility or other building or facility that is used or will be used by a
public educational institution, or any other public facility or infrastructure that is used or will be
used by the public at large or in support of an accepted public purpose or activity;

e Animprovement, including equipment, of a building that will be principally used by a public
entity or the public at large or that supports a service delivery system in the public sector;

o A water, wastewater, or surface water management facility or other related infrastructure; or

e For projects that involve a facility owned or operated by the governing board of a county,
district, or municipal hospital or health care system, or projects that involve a facility owned or
operated by a municipal electric utility, only those projects that the governing board designates
as qualifying projects.

Procurement Procedures

Responsible public entities may receive unsolicited proposals or may solicit proposals for qualifying
projects and may thereafter enter into a comprehensive agreement with a private entity for the building,
upgrading, operation, ownership, or financing of facilities.* Responsible public entities may establish a
reasonable application fee for the submission of unsolicited proposals. The fee must be sufficient to
pay the costs of evaluating the proposals.’

' See Federal Highway Administration, United States Department of Transportation, Innovative Program Delivery, P3
2Defined, http://www.fhwa.dot.gov/ipd/p3/defined/index.htm (last visited Sept. 23, 2015).
Id.
% Section 287.05712(4)(d), F.S.
* Section 287.05712(4), F.S.

® Section 287.05712(4)(a), F.S.
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Unsolicited proposals from private entities must be accompanied by the following material and
information, unless waived by the responsible public entity:

¢ A description of the qualifying project, including the conceptual design of the facilities or a
conceptual plan for the provision of services, and a schedule for the initiation and completion of
the qualifying project.

¢ A description of the method by which the private entity proposes to secure the necessary
property interests that are required for the qualifying project.

e A description of the private entity’s general plans for financing the qualifying project, including
the sources of the private entity’s funds and identification of any dedicated revenue source or
proposed debt or equity investment on behalf of the private entity.

e The name and address of a person who may be contacted for further information concerning
the proposal.

e The proposed user fees, lease payments, or other service payments over the term of a
comprehensive agreement, and the methodology for and circumstances that would allow
changes to the user fees, lease payments, and other service payments over time.

e Any additional material or information the responsible public entity reasonably requests.®

If the responsible public entity receives an unsolicited proposal and intends to enter into a P3
agreement for the qualifying project, the responsible public entity must publish a notice in the Florida
Administrative Register (FAR) and a newspaper of general circulation at least once a week for two
weeks stating the entity has received a proposal and will accept other proposals for the same project.’
The responsible public entity must establish a timeframe within which to accept other proposals that is
at least 21 days, but not more than 120 days, after the initial date of publication.?

After the period for accepting proposals has expired, the responsible public entity must rank the
proposals received in order of preference.® Next, the responsible public entity may begin negotiations
for a comprehensive agreement with the highest-ranked firm. If negotiations with the highest-ranked
firm are unsuccessful, the responsible public entity may terminate the negotiations and begin
negotiations with each subsequent-ranked firm in order of preference.”® The responsible public entity
may reject all proposals at any point in the process."’

The responsible public entity may charge a reasonable fee to cover the costs of processing, reviewing,
and evaluating the requests, including, but not limited to, reasonable attorney fees and fees for financial
and technical advisors or consultants and for other necessary advisors or consultants.'?

The responsible public entity may approve a qualifying project if:
e There is a public need for or benefit derived from the project that the private entity proposes
as the qualifying project.
e The estimated cost of the qualifying project is reasonable in relation to similar facilities.
e The private entity’s plans will result in the timely acquisition, design, construction,
imp_rO\{eénent, renovation, expansion, equipping, maintenance, or operation of the qualifying
project.

Notice to Affected Local Jurisdictions
A responsible public entity must notify each affected local jurisdiction when considering a proposal for a
qualifying project by furnishing a copy of the proposal to each affected local jurisdiction.’* The affected

® Section 287.05712(5), F.S.

; Section 287.05712(4)(b), F.S.
Id.

® Section 287.05712(6)(c), F.S.

g,

" 1.

'2 Section 287.05712(6)(f), F.S.

'? Section 287.05712(6)(e), F.S.
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local jurisdictions may, within 60 days, submit written comments to the responsible public entity.'® The
responsible public entity must consider the comments submitted by the affected local jurisdiction before
entering into a comprehensive agreement with a private entity.'® In addition, a responsible public entity
must1r7nail a copy of the notice that is published in the FAR to each local government in the affected
area.

Agreements

Interim Agreement
Before entering into a comprehensive agreement, the responsible public entity may enter into an
interim agreement with the private entity, which does not obligate the responsible public entity to enter
into a comprehensive agreement.'® Interim agreements must be limited to provisions that:
¢ Authorize the private entity to commence activities for which it may be compensated related to
the proposed qualifying project.
e Establish the process and timing of the negotiation of the comprehensive agreement.
¢ Contain any other provision related to any aspect of the development or operation of a
qualifying project.™

Comprehensive Agreement
The responsible public entity and private entity must enter into a comprehensive agreement prior to
developing or operating a qualifying project.?’ The comprehensive agreement must provide for:

e Delivery of performance and payment bonds, letters of credit, or other security in connection
with the development or operation of the qualifying project.

¢ Review of plans and specifications for the project by the responsible public entity. This does
not require the private entity to complete the design of the project prior to executing the
comprehensive agreement.

¢ Inspection of the qualifying project by the responsible public entity.

e Maintenance of a policy or policies of public liability insurance.

¢ Monitoring the maintenance practices of the private entity to ensure the qualifying project is
properly maintained.

Filing of financial statements on a periodic basis.

e Procedures governing the rights and responsibilities of the responsible public entity and
private entity in the event of a termination of the comprehensive agreement or a material
default.

e User fees, lease payments, or service payments as may be established.

Duties of the private entity, including the terms and conditions that the responsible public
entity determines serve the public purpose of the qualifying project.?’

The comprehensive agreement may include the following:

e An agreement by the responsible public entity to make grants or loans to the private entity
from amounts received from the federal, state, or local government or an agency or
instrumentality thereof.

¢ A provision under which each entity agrees to provide notice of default and cure rights for the
benefit of the other entity.

e A provision that terminates the authority and duties of the private entity and dedicates the
qualifying project to the responsible public entity.??

' Section 287.05712(7)(a), F.S.
'3 Section 287.05712(7)(b), F.S.
"% 1.

"7 Section 287.05712(4)(b), F.S.
'® Section 287.05712(8), F.S.
9.

20 gection 287.05712(9)(a), F.S.

21

Id.
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Fees
The comprehensive agreement may authorize the private entity to impose fees to members of the
public for use of the facility.?

Financing

Section 287.05712(11), F.S., authorizes the use of multiple financing options for P3s. The options
include the private entity obtaining private-source financing, the responsible public entity lending funds
to the private entity, or the use of other innovative finance techniques associated with P3s.

Powers and Duties of the Private Entity

The private entity must develop, operate, and maintain the qualifying project in accordance with the
comprehensive agreement. The private entity must cooperate with the responsible public entity in
making best efforts to establish interconnection between the qualifying project and other facilities and
infrastructure. The private entity must comply with the terms of the comprehensive agreement and any
other lease or contract.**

Expiration or Termination of Agreements

Upon the expiration or termination of a comprehensive agreement, the responsible public entity may
use revenues from the qualifying project to pay the current operation and maintenance costs of the
qualifying project. If the private entity materially defaults, the compensation that is otherwise due to the
private entity is payable to satisfy all financial obligations to investors and lenders on the qualifying
project in the same way that is provided in the comprehensive agreement or any other agreement
involving the qualifying project, if the costs of operating and maintaining the project are paid in the
normal course. The full faith and credit of the responsible public entity may not be pledged to secure
the financing of the private entity.®

Partnership for Public Facilities and Infrastructure Act Guidelines Task Force

Section 287.05712(3), F.S., creates the Partnership for Public Facilities and Infrastructure Act
Guidelines Task Force (task force). The task force was created to recommend guidelines for the
Legislature to consider for purposes of creating a uniform P3 process across the state.® The seven-
member task force was comprised of the Secretary of the Department of Management Services
(department) and six members appointed by the Governor who represented the county government,
municipal government, district school board, and business community.”’ The department provided
administrative and technical support to the task force.?

In July 2014, the task force completed its duties and submitted a final report of its recommendations.?®
The task force was terminated on December 31, 2014.%°

Public-Private Partnerships for State Universities
Section 1013.171, F.S., authorizes a state university board of trustees to enter into P3s for the
construction of facilities and accommodations necessary and desirable to serve the needs and

22 3ection 287.05712(9)(b), F.S.

% Section 287.05712(10), F.S.

24 Section 287.05712(12)(a), F.S.

%5 Section 287.05712(13), F.S.

% gection 287.05712(3)(a), F.S.

27 Section 287.05712(3)(b), F.S.

28 Section 287.05712(3)(c), F.S.

? The task force report can be found online at:
http://www.dms.myflorida.com/agency_administration/communications/partnership_for_public_facilities_infrastructure_act
glast visited Sept. 23, 2015).

® Section 287.05712(3)(f), F.S.
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purposes of the university. The Board of Governors has promulgated guidelines for the universities to
use in reviewing and approving these P3s.*'

EFFECT OF PROPOSED CHANGES

This bill incorporates many of the recommendations contained in the task force report, which include
best practice recommendations as well as recommendations relating to needed clarification of

s. 287.05712, F.S., which may facilitate the implementation of P3s.

Responsible Public Entity Definition
The bill clarifies that the definition of “responsible public entity” includes special districts and school
districts, rather than school! boards.*

Task Force
The bill deletes the task force provisions, as the task force was terminated on December 31, 2014.

Application Fee

The bill provides that when a private entity submits an unsolicited proposal, the private entity must
concurrently submit the initial application fee. The application fee must be paid by cash, cashier’s
check, or other noncancelable instrument. The bill provides that if the initial fee, as determined by the
responsible public entity, is not sufficient to cover the costs associated with evaluating the unsolicited
proposal, the responsible public entity must request in writing the additional amount required. If the
private entity fails to pay the additional amount requested within 30 days of the notice, the responsible
public entity may stop reviewing the proposal. The bill requires the responsible public entity to return
the application fee if the responsible public entity does not evaluate the unsolicited proposal.®

Solicitation Timeframes
The bill provides flexibility to the responsible public entity for accepting proposails if an alternative
timeframe is approved by majority vote of the entity’s governing body.>*

Design Criteria Package

The bill requires a responsible public entity that solicits proposals to include in the solicitation a design
criteria package prepared by a licensed architect, engineer, or landscape architect. The design criteria
package must include performance-based criteria for the project.

School Projects
The b3|LI removes the provision that requires a school board to obtain the approval of the local governing
body.

Ownership by the Responsible Public Entity
The bill clarifies that the project will be owned by the responsible public entity upon expiration of the
comprehensive agreement, rather than solely upon completion or termination of the agreement.*

%' State University System of Florida Board of Governors, Public-Private Partnership Guidelines, available at
http //www .flbog.edu/documents_regulations/guidelines/Public-Private%20Partnership%20Guidelines.pdf.

%2 The task force recommended amending the definition of “responsible public entity” to reference school district, rather
than board, as the district is the unit that provides public primary education. It also recommended clarifying that the
deflnmon includes both special districts and the Florida. College System. /d. at 18.

% The task force recommended amending the fee provisions to ensure that the fees were related to actual, reasonable
costs associated with reviewing an unsolicited proposal and not revenue generation. /d. at 9.

* The task force determined that increased flexibility may be necessary when dealing with complex proposals to ensure
sufficient time is allowed for the receipt of competing proposals. /d. at 7.

%> The task force recommended striking this provision because school boards are not subject to governance by a local governing body.
1d. at 18.

% This change was recommended by the task force. /d. at 13-14.
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Pricing or Financial Terms
The bill clarifies that any pricing or financial terms included in an unsolicited proposal must be specific
as to when the pricing or terms expire.*’

Notice to Affected Local Jurisdictions

The bill deletes the requirement that a responsible public entity notify each affected local jurisdiction of
an unsolicited proposal by furnishing a copy of the proposal to each affected local jurisdiction when
considering it.*® The responsible public entity must still provide each affected local jurisdiction a copy of
the notice published in the FAR concerning solicitations for a qualifying project.

Financing

The bill clarifies that a financing agreement may not require the responsible public entity to secure
financing by a mortgage on, or security interest in, the real or tangible personal property of the
responsible public entity in a manner that could result in the loss of the fee ownership of the property by
the responsible public entity.

The bill also deletes a provision that requires the responsible public entity to appropriate on a priority
basis a contractual payment obligation from the government fund from which the qualifying project will
be funded.®’ The provision raised concerns regarding infringement upon a responsible public entity’s
appropriation powers.

Department of Management Services

The bill provides that the department may accept and maintain copies of comprehensive agreements
received from responsible public entities for the purpose of sharing the comprehensive agreements
with other responsible public entities.*' Responsible public entities are not required to provide copies to
the department; however, if a responsible public entity provides a copy, the responsible public entity
must first redact any confidential or exempt information from the comprehensive agreement.

Construction

The bill clarifies that the P3 process must be construed as cumulative and supplemental to any other
authority or power vested in the governing body of a county, municipality, district, or municipal hospital
or health care system. The bill provides that the P3 process is an alternative method that may be used,
but that the process does not limit a county, municipality, district, or other political subdivision of the
state in the acquisition, design, or construction of a public project pursuant to other statutory or
constitutional authority.*?

Miscellaneous
The bill transfers and renumbers s. 287.05712, F.S., as s. 255.065, F.S., because chapter 255, F.S.,
relates to procurement of construction services and P3s are primarily construction-related projects.

The bill also makes other changes to provide for the consistent use of terminology and to provide
clarity.

% This change was recommended by the task force. /d. at 7.
*® The report provided a discussion on the notice that is already provided to affected local jurisdictions through the
ggermitting process and stated a mandatory P3 notice process could delay project timelines. /d. at 12.

This change was recommended by the task force. Id. at 20.
“ The report recommended the current provision regarding the appropriating of funds be revised, not deleted. /d. at 14-
15. Even though the report recommended that the Legislature consider specifically authorizing the State University
System to utilize P3s as a project delivery method, it does not specifically address the applicability of an appropriations
requirement to universities. /d. at 16.
' The report recommended authorizing a state agency to provide assistance to responsible public entities concerning
P3s. Id. at 11.
“2 The report discussed the need for flexibility in the creation of P3s and noted that clarification is needed to ensure that

the process is considered supplemental and alternative to any other applicable statutory authority. /d. at 19.
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. SECTION DIRECTORY:

Section 1. transfers, renumbers, and amends s. 287.05712, F.S., relating to public-private partnerships.

Section 2. provides an effective date of July 1, 2016.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

See Fiscal Comments.

2. Expenditures:

See Fiscal Comments.

. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
See Fiscal Comments.

2. Expenditures:

See Fiscal Comments.

. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may provide for more opportunities for the private sector to enter into contracts for construction
services with local governments.

. FISCAL COMMENTS:

The bill will have an insignificant negative fiscal impact on the Department of Management Services for
the purpose of receiving comprehensive agreements and acting as a depository for such
comprehensive agreements. According to the department, the costs should be absorbed within current
resources.*®

The bill has an indeterminate fiscal impact on local governments that enter into P3s. State and local
government expenditures would be based on currently unidentified P3s.

lll. COMMENTS

. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditure of funds; reduce the authority that counties or municipalities have to
raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

*® Department of Management Services, Agency Analysis of House Bill 63, p. 5 (Feb. 11, 2015) (on file with the
Government Operations Subcommittee). The provision of HB 95 authorizing the department to accept and maintain

copies of comprehensive agreements from responsible public entities was also included in HB 63 from the 2015 Session.
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2. Other:

None.

B. RULE-MAKING AUTHORITY:

Additional rulemaking authority does not appear necessary to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On January 27, 2016, the Appropriations Committee adopted an amendment that removed state
universities and Florida College System institutions from the definition of “responsible public entity.”

The bill was reported favorably as a committee substitute. This analysis is drafted to the committee
substitute as approved by the Appropriations Committee.
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FLORIDA H O U S E O F R EPRESENTATI V E S

CS/HB 95 2016

1 A bill to be entitled

2 An act relating to public-private partnerships;

3 transferring, renumbering, and amending s. 287.05712,
4 F.S.; revising definitions; deleting provisions

5 creating the Public-Private Partnership Guidelines

© Task Force; requiring a private entity that submits an
7 unsolicited proposal to pay an initial application fee
8 and additional amounts if the fee does not cover

9 certain costs; specifying payment methods; authorizing
10 a responsible public entity to alter the statutory

11 timeframe for accepting proposals for a qualifying
12 project under certain circumstances; requiring a

13 design criteria package to be submitted to a

14 responsible public entity if such entity solicits

15 specific proposals; deleting a provision that requires
le approval of the local governing body before a school
17 board enters into a comprehensive agreement; revising
18 the conditions necessary for a responsible public

19 entity to approve a comprehensive agreement; deleting
20 provisions relating to notice to affected local

21 jurisdictions; providing that fees imposed by a
22 private entity must be applied as set forth in the
23 comprehensive agreement; authorizing a negotiated

24 portion of revenues from fee-generating uses to be

25 returned to the responsible public entity; restricting
26 provisions in financing agreements that could result
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F L ORIDA H O U S E O F R EPRESENTATI VES

CS/HB 95 2016
27 in a responsible public entity's losing ownership of
28 real or tangible personal property; deleting a
29 provision that required a responsible public entity to
30 comply with specific financial obligations; providing
31 duties of the Department of Management Services
32 relating to comprehensive agreements; revising
33 provisions relating to construction of the act;
34 providing an effective date.

35
36| Be It Enacted by the Legislature of the State of Florida:
37
38 Section 1. Section 287.05712, Florida Statutes, is

39 transferred, renumbered as section 255.065, Florida Statutes,

40 and amended to read:

41 255.065 284857432 Public-private partnerships.—
42 (1) DEFINITIONS.—As used in this section, the term:
43 (a) "Affected local jurisdiction”™ means a county,

44| municipality, or special district in which all or a portion of a
45 qualifying project is located.

46 (b) "Develop" means to plan, design, finance, lease,

47 acquire, install, construct, or expand.

48 (c) "Fees" means charges imposed by the private entity of
49| a qualifying project for use of all or a portion of such

50| qualifying project pursuant to a comprehensive agreement.

51 (d) "Lease payment"” means any form of payment, including a

52 land lease, by a public entity to the private entity of a
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F L ORI DA H O U S E O F R EPRESENTATIVES

CS/HB 95 2016

53| qualifying project for the use of the project.

54 (e) "Material default" means a nonperformance of its

55| duties by the private entity of a qualifying project which

56 jeopardizes adequate service to the public from the project.

57 (f) "Operate" means to finance, maintain, improve, equip,
58| modify, or repair.

59 (g) "Private entity" means any natural person,

60 corporation, general partnership, limited liability company,

61 limited partnership, Jjoint venture, business trust, public

62| benefit corporation, nonprofit entity, or other private business
63 entity.

64 {h) "Proposal” means a plan for a qualifying project with
65| detail beyond a conceptual level for which terms such as fixing
66| costs, payment schedules, financing, deliverables, and project
67 schedule are defined.

68 (i) "Qualifying project" means:

69 1. A facility or project that serves a public purpose,

70 including, but not limited to, any ferry or mass transit

71 facility, vehicle parking facility, airport or seaport facility,
72 rail facility or project, fuel supply facility, oil or gas

73] pipeline, medical or nursing care facility, recreational

74 facility, sporting or cultural facility, or educational facility
75 or other building or facility that is used or will be used by a
76| public educational institution, or any other public facility or
77 infrastructure that is used or will be used by the public at

78 large or in support of an accepted public purpose or activity;
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F L ORI DA H O U S E O F R EPRESENTATI VE S

CS/HB 95 2016

79 2. An improvement, including equipment, of a building that
80| will be principally used by a public entity or the public at

81 large or that supports a service delivery system in the public
82 sector;

83 3. A water, wastewater, or surface water management

84 facility or other related infrastructure; or

85 4. Notwithstanding any provision of this section, for

86| projects that involve a facility owned or operated by the

87| governing board of a county, district, or municipal hospital or
88| health care system, or projects that involve a facility owned or
89| operated by a municipal electric utility, only those projects

90 that the governing board designates as qualifying projects

91} pursuant to this section.

92 (3) "Responsible public entity" means a county,

93| municipality, school district, special district beard, or any

94 other political subdivision of the state; a public body

95 corporate and politic; or a regional entity that serves a public

9¢| purpose and is authorized to develop or operate a qualifying

97 project.

98 (k) "Revenues" means the income, earnings, user fees,

99 lease payments, or other service payments relating to the

100 development or operation of a qualifying project, including, but
101 not limited to, money received as grants or otherwise from the
102 Federal Government, a public entity, or an agency or
103 instrumentality thereof in aid of the qualifying project.

104 (1) "Service contract" means a contract between a
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responsible public entity and the private entity which defines

the terms of the services to be provided with respect to a
qualifying project.

(2) LEGISLATIVE FINDINGS AND INTENT.—The Legislature finds
that there is a public need for the construction or upgrade of
facilities that are used predominantly for public purposes and
that it is in the public's interest to provide for the
construction or upgrade of such facilities.

(a) The Legislature also finds that:

1. There is a public need for timely and cost-effective
acquisition, design, construction, improvement, renovation,
expansion, equipping, maintenance, operation, implementation, or
installation of projects serving a public purpose, including
educational facilities, transportation facilities, water or
wastewater management facilities and infrastructure, technology
infrastructure, roads, highways, bridges, and other public
infrastructure and government facilities within the state which
serve a public need and purpocse, and that such public need may
not be wholly satisfied by existing procurement methods.

2. There are inadequate resources to develop new
educational facilities, transportation facilities, water or
wastewater management facilities and infrastructure, technology
infrastructure, roads, highways, bridges, and other public
infrastructure and government facilities for the benefit of
residents of this state, and that a public-private partnership

has demonstrated that it can meet the needs by improving the
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131 schedule for delivery, lowering the cost, and providing other
132 benefits to the public.

133 3. There may be state and federal tax incentives that

134| promote partnerships between public and private entities to

135| develop and operate qualifying projects.

136 4. A procurement under this section serves the public

137 purpose of this section if such procurement facilitates the

138 timely development or operation of a qualifying project.

139 (b) It is the intent of the Legislature to encourage

140| investment in the state by private entities; to facilitate

141 various bond financing mechanisms, private capital, and other
142 funding sources for the development and operation of qualifying
143| projects, including expansion and acceleration of such financing
144 to meet the public need; and to provide the greatest possible
1451 flexibility to public and private entities contracting for the

146| provision of public services.

147 +3+—PUREIC~-PRIVATE PARPNERSHI P GO BELFNES—FASK—FORCE—
148 Lo Thax EEPEP P S NEE S~ IR~ Doyt it Loy Dbl 3o o~ ] o4 o o
W= TIIC T C— o oo Tt e C—rrar o e oI Pp—T o T a5 e T3S
149 ENESN N MRV b W S S B —E E DNt (Caaa Al 3o Mo ale T ANV~ 2 [T NN £
ot gt atcor T C T ouTr G Cc T IRt ST S O CC— T o T C—PurPoeS T
151 By o e af ot oo~ PR IR S NE SR NS NP D= W T =P~ SSNPSIE IV 2N B S ~NE IR - SR S S ~N I A
P PO ot O C Tttt g ot O pr ot e oo o C oSt ST Rg—Puor=<

152| private—partnerships,—ineludingthetypes—of factors responsible

153 R o ] 1 . , > ]

154| =reguestsfor publie-private partrership projectspursuant—+to

155 this—section-

156 —The task—force shall be composed—ef seven members,—as
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203 rformattor—receivedas part—eof—apuRsetiet
204 S—Recommendations—regarding the autherityeof +the

505 o] s . ] . c Lificd
206| prefessionals—which may—inpetude—a—Florida—registered

207 prefessienat—er o —ecertified public accountant—Rot—otherwise
208| employedbyv the respoensibie—publiec-entity,—toprovide—an
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235| to a responsible public entity must concurrently pay an initial

236| application fee, as determined by the responsible public entity.

237 Payment must be made by cash, cashier's check, or other

238 noncancelable instrument. Personal checks may not be accepted.

239 3. If the initial application fee does not cover the

240 responsible public entity's costs to evaluate the unsolicited

241| proposal, the responsible public entity must request in writing

242| the additional amounts required. The private entity must pay the

243 requested additional amounts within 30 days after receipt of the

244 notice. The responsible public entity may stop its review of the

245| unsolicited proposal if the private entity fails to pay the

246 additional amounts.

247 4. TIf the responsible public entity does not evaluate the

248 unsolicited proposal, the responsible public entity must return

th

£1 3
L L

)

£+
L] o

i
249] the application fee Fhe fee—must—be-su

s

T

pay

250 £ PPN TN S NP T N OO i XA CINAT LN
O C vy oIty coliic pTropooTT Irc— T opPOTT pa

251 enrgage—the services of o private consuttant to assist—in—the
252 exgluation.

=l 2~
o T C—CIT

T

1
m

[4)]
H

253 (b) The responsible public entity may request a proposal
254 from private entities for a qualifying publtie—private project

255 or, if the responsible public entity receives an unsolicited

256| proposal for a qualifying pubdtie—-private project and the

257 responsible public entity intends to enter intoc a comprehensive

258 agreement for the project described in the swel unsolicited

259 proposal, the responsible public entity shall publish notice in

260 the Florida Administrative Register and a newspaper of general
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26l circulation at least once a week for 2 weeks stating that the

262| responsible public entity has received a propcsal and will

263 accept other proposals for the same project. The timeframe

264 within which the responsible public entity may accept other

265| proposals shall be determined by the responsible public entity

266 on a project-by-project basis based upon the complexity of the
267 qualifying project and the public benefit to be gained by

268 allowing a longer or shorter period of time within which other
269| proposals may be received; however, the timeframe for allowing
270 other proposals must be at least 21 days, but no more than 120
271 days, after the initial date of publication. If approved by a

272 majority vote of the responsible public entity's governing body,

273| the responsible public entity may alter the timeframe for

274| accepting proposals to more adequately suit the needs of the

275 qualifying project. A copy of the notice must be mailed to each

276 local government in the affected area.

277 (c) If the responsible public entity solicits proposals

278 under this section, the solicitation must include a design

279 criteria package prepared by an architect, engineer, or

280 landscape architect licensed in this state which is sufficient

281 to allow private entities to prepare a bid or a response. The

282 design criteria package must specify performance-based criteria

283 for the project, including the legal description of the site,

284 with survey information; interior space requirements; material

285 quality standards; schematic layouts and conceptual design

286 criteria for the project, with budget estimates; design and
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287 construction schedules; and site and utility requirements &
288
289
290

291 (d) Before approving a comprehensive agreement apprevadt,

292| the responsible public entity must determine that the proposed
293] project:

294 1. TIs in the public's best interest.

295 2. Is for a facility that is owned by the responsible
296| public entity or for a facility for which ownership will be
297 conveyed to the responsible public entity.

298 3. Has adequate safeguards in place to ensure that

299| additional costs or service disruptions are not imposed on the
300] public in the event of material default or cancellation of the

301 comprehensive agreement by the responsible public entity.

302 4. Has adequate safeguards in place to ensure that the
303| responsible public entity or private entity has the opportunity
304 to add capacity to the proposed project or other facilities

305 serving similar predominantly public purposes.

306 5. Will be owned by the responsible public entity upon

307 completion, expiration, or termination of the comprehensive

308 agreement and upon payment of the amounts financed.

309 (e) Before signing a comprehensive agreement, the

310 responsible public entity must consider a reasonable finance

311{ plan that is consistent with subsection (9) +%33; the gqualifying

312 project cost; revenues by source; available financing; major
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313 assumptions; internal rate of return on private investments, if
314| governmental funds are assumed in order to deliver a cost-

315 feasible project; and a total cash-flow analysis beginning with
316| the implementation of the project and extending for the term of

317 the comprehensive agreement.

318 (f) In considering an unsolicited proposal, the

319 responsible public entity may require from the private entity a
320 technical study prepared by a nationally recognized expert with
321 experience in preparing analysis for bond rating agencies. In
322 evaluating the technical study, the responsible public entity
323| may rely upon internal staff reports prepared by personnel

324 familiar with the operation of similar facilities or the advice
325 of external advisors or consultants who have relevant

326| experience.

327 (4)45> PROJECT APPROVAL REQUIREMENTS.—An unsolicited

328| proposal from a private entity for approval of a qualifying

329 project must be accompanied by the following material and

330 information, unless waived by the responsible public entity:

331 (a) A description of the qualifying project, including the
332 conceptual design of the facilities or a conceptual plan for the
333 provision of services, and a schedule for the initiation and

334 completion of the qualifying project.

335 (b) A description of the method by which the private

336 entity proposes to secure the necessary property interests that
337 are required for the qualifying project.

338 (c) A description of the private entity's general plans
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339 for financing the qualifying project, including the sources of
340 the private entity's funds and the identity of any dedicated

341 revenue source or proposed debt or equity investment on behalf
342 of the private entity.

343 (d) The name and address c¢f a person who may be contacted
344 for additional information concerning the proposal.

345 (e) The proposed user fees, lease payments, or other

346 service payments over the term of a comprehensive agreement, and
347 the methodology for and circumstances that would allow changes
348 to the user fees, lease payments, and other service payments

349 over time.

350 (f) Additional material or information that the

351| responsible public entity reasonably requests.

352

353| Any pricing or financial terms included in an unsolicited

3541 proposal must be specific as to when the pricing or terms

355 expire.
356 (5)4+6+ PROJECT QUALIFICATION AND PROCESS.—

357 (a) The private entity, or the applicable party or parties

358 of the private entity's team, must meet the minimum standards

359 contained in the responsible public entity's guidelines for

360 qualifying professional services and contracts for traditional
361| procurement projects.

362 (b) The responsible public entity must:

363 1. Ensure that provision is made for the private entity's

364| performance and payment of subcontractors, including, but not
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365 limited to, surety bonds, letters of credit, parent company

366 guarantees, and lender and equity partner guarantees. For the
367 components of the qualifying project which involve construction
368| performance and payment, bonds are required and are subject to
369 the recordation, notice, suit limitation, and other requirements
370 of s. 255.065.

371 2. Ensure the most efficient pricing of the security

372| package that provides for the performance and payment of

373 subcontractors.

374 3. Ensure that previsionis made feor the transfer—eof the

375| privote—entityls—ebligatieons—3f the comprehensive agreement
376| addresses termination upon is—terminated—er a material default

377 of the comprehensive agreement eeewrs.

378 (c) After the public notification period has expired in
3791 the case of an unsolicited proposal, the responsible public

380 entity shall rank the proposals received in order of preference.
381 In ranking the proposals, the responsible public entity may

382 consider factors that include, but are not limited to,

383| professional qualifications, general business terms, innovative
384 design techniques or cost-reduction terms, and finance plans.
385 The responsible public entity may then begin negotiations for a
386 comprehensive agreement with the highest-ranked firm. If the
387 responsible public entity is not satisfied with the results of
388 the negotiations, the responsible public entity may terminate
389! negotiations with the proposer and negotiate with the second-

390 ranked or subsequent-ranked firms, in the order consistent with
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391 this procedure. If only one proposal is received, the
392| responsible public entity may negotiate in good faith, and if
393| the responsible public entity is not satisfied with the results

394| of the negotiations, the responsible public entity may terminate

395 negotiations with the proposer. Notwithstanding this paragraph,
3906 the responsible public entity may reject all proposals at any
397| point in the process until a contract with the proposer is

398 executed.

399 (d) The responsible public entity shall perform an

400 independent analysis of the proposed public-private partnership
401 which demonstrates the cost-effectiveness and overall public
402] benefit before the procurement process is initiated or before
403 the contract is awarded.

404 {e) The responsible public entity may approve the

405 development or operation of an educational facility, a

406 transportation facility, a water or wastewater management

407 facility or related infrastructure, a technology infrastructure
408 or other public infrastructure, or a government facility needed
409 by the responsible public entity as a qualifying project, or the
410 design or equipping of a qualifying project that is developed or
411 operated, if:

412 1. There is a public need for or benefit derived from a
413| project of the type that the private entity proposes as the

414 qualifying project.

415 2. The estimated cost of the qualifying project is

416 reasonable in relation to similar facilities.
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417 3. The private entity's plans will result in the timely
418 acquisition, design, construction, improvement, renovation,

419| expansion, equipping, maintenance, or operation of the

420 qualifying project.

421 (f) The responsible public entity may charge a reasonable
422 fee to cover the costs of processing, reviewing, and evaluating
423 the request, including, but not limited to, reasonable attorney
424 fees and fees for financial and technical advisors or

425 consultants and for other necessary advisors or consultants.
426 (g) Upon approval of a qualifying project, the responsible
427| public entity shall establish a date for the commencement of
428 activities related to the qualifying project. The responsible
429| public entity may extend the commencement date.

430 (h) Approval of a qualifying project by the responsible
431 public entity is subject to entering into a comprehensive

432 agreement with the private entity.

433 +F—NSTICE— T O AFFECTED FOCAL—JURISBFCTIONS—

434 +e——Fhe—responsible—publicentity must notify—each

435| affeetedIeocal Surisdiction by furnishing acopy of +the propesat
436| +to—ecach—oaffectedIocal Surisdictionwhenp considering a proposSat
437 feor—aoeguelifyingpreject~s

438 or—Fach—affected loeal Furisdiction—that 35 net—=
439 e s . e ] . 1ieod .
440| mey—within60days—after receivingthenpotice,—submit—3n

441 weitingany comments—to—the respensible publice entityand
442 indiecatewhether thefacility is—incompatiblewith+the Jecal
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443 comprehensive plan,—the lecal infrastructure—developmentplanT
444
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446| prop—Theresponsible—public——entity—shall consider—the—comments
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448| eomprehensiveagrecment—with o priveate—entity—IfFan affeected
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450| entity—within—the—time—provided—in—this—paragraph—the
451

452

453

454

455 spending—Ppiabns

456 (6)48+ INTERIM AGREEMENT.—Before or in connection with the

457] negotiation of a comprehensive agreement, the responsible public

458 entity may enter into an interim agreement with the private

459 entity proposing the development or operation of the qualifying
460f project. An interim agreement does not obligate the responsible
461 public entity to enter into a comprehensive agreement. The

462 interim agreement is discretionary with the parties and is not

463 required on a qualifying project for which the parties may

464 proceed directly to a comprehensive agreement without the need

465 for an interim agreement. An interim agreement must be limited

466 to provisions that:

467 {(a) Authorize the private entity to commence activities

468 for which it may be compensated related to the proposed
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469] qualifying project, including, but not limited to, project

470| planning and development, design, environmental analysis and
471 mitigation, survey, other activities concerning any part of the
472 proposed qualifying project, and ascertaining the availability
473 of financing for the proposed facility or facilities.

474 (b) Establish the process and timing of the negotiation of
475 the comprehensive agreement.

476 (c) Contain such other provisions related to an aspect of
477 the development or operation of a qualifying project that the
478 responsible public entity and the private entity deem

479| appropriate.

480 (7)+45%+ COMPREHENSIVE AGREEMENT.-—

481 (a) Before developing or operating the qualifying project,
482] the private entity must enter into a comprehensive agreement
483| with the responsible public entity. The comprehensive agreement
484 must provide for:

485 1. Delivery of performance and payment bonds, letters of
486| credit, or other security acceptable to the responsible public
487 entity in connection with the development or operation of the
488 qualifying project in the form and amount satisfactory to the
489 responsible public entity. For the components of the qualifying
490| project which involve construction, the form and amount of the
491 bonds must comply with s. 255.05.

492 2. Review of the design for the qualifying project by the
493 responsible public entity and, if the design conforms to

494 standards acceptable to the responsible public entity, the
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495 approval of the responsible public entity. This subparagraph

496 does not require the private entity to complete the design of
497 the qualifying project before the execution of the comprehensive
498 agreement.

499 3. Inspection of the qualifying project by the responsible
500 public entity to ensure that the private entity's activities are

501 acceptable to the responsible public entity in accordance with

502 the comprehensive agreement.

503 4. Maintenance of a policy of public liability insurance,
504 a copy of which must be filed with the responsible public entity
505| and accompanied by proofs of coverage, or self-insurance, each
506 in the form and amount satisfactory to the responsible public
507 entity and reasonably sufficient to ensure coverage of tort

508 liability to the public and employees and to enable the

509 continued operation of the qualifying project.

510 5. Monitoring by the responsible public entity of the

511 maintenance practices to be performed by the private entity to
512 ensure that the qualifying project is properly maintained.

513 6. Periodic filing by the private entity of the

514 appropriate financial statements that pertain to the qualifying
515| project.

516 7. Procedures that govern the rights and responsibilities
517 of the responsible public entity and the private entity in the
518 course of the construction and operation of the qualifying

519 project and in the event of the termination of the comprehensive

520 agreement or a material default by the private entity. The
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521} procedures must include conditions that govern the assumption of
522 the duties and responsibilities of the private entity by an

523 entity that funded, in whole or part, the qualifying project or
5241 Dby the responsible public entity, and must provide for the

525 transfer or purchase of property or other interests of the

526| private entity by the responsible public entity.

527 8. Fees, lease payments, or service payments. In

528 negotiating user fees, the fees must be the same for persons

5291 wusing the facility under like conditions and must not materially
530| discourage use of the qualifying project. The execution of the
531 comprehensive agreement or a subsequent amendment is conclusive
532 evidence that the fees, lease payments, or service payments

533| provided for in the comprehensive agreement comply with this

534 section. Fees or lease payments established in the comprehensive
535 agreement as a source of revenue may be in addition to, or in
536 lieu of, service payments.

537 9. Duties of the private entity, including the terms and
538 conditions that the responsible public entity determines serve
539 the public purpose of this section.

540 (b) The comprehensive agreement may include:

541 1. An agreement by the responsible public entity to make
542 grants or loans to the private entity from amounts received from
543 the federal, state, or local government or an agency or

544 instrumentality thereof.

545 2. A provision under which each entity agrees to provide

546| notice of default and cure rights for the benefit of the other

Page 21 of 28

CODING: Words stricken are deletions; words underlined are additions.
hb0095-01-c1



F L ORIDA H O U S E O F R EPRESENTATI VE S

CS/HB 95 2016

547 entity, including, but not limited to, a provision regarding

548 unavoidable delays.

549 3. A provision that terminates the authority and duties of
550 the private entity under this section and dedicates the

551| qualifying project to the responsible public entity or, if the
552 qualifying project was initially dedicated by an affected local
553| Jjurisdiction, to the affected local jurisdiction for public use.

554 (8)4+*8+> FEES.—A comprehensive Ar agreement entered into

555| pursuant to this section may authorize the private entity to
556 impose fees to members of the public for the use of the

557 facility. The following provisions apply to the comprehensive

558 agreement:

559 (a) The responsible public entity may develop new

560 facilities or increase capacity in existing facilities through a
561 comprehensive agreement with a private entity agreements—with
562| publie-private—partnerships.

563 (b) The comprehensive publiec-private—partrership agreement

564| must ensure that the facility is properly operated, maintained,

565 or improved in accordance with standards set forth in the

566| comprehensive agreement.

567 (c) The responsible public entity may lease existing fee-
568 for-use facilities through a comprehensive publtie—private

569| partpership agreement.
570 (d) Any revenues must be authorized by and applied in the

571 manner set forth in regulated by —the responsible public entity
572 purswant—+teo the comprehensive agreement.
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573 {(e) A negotiated portion of revenues from fee-generating

574 uses may must be returned to the responsible public entity over

575| the life of the comprehensive agreement.

576 (9)4+3+1> FINANCING.—

577 a) A private entity may enter into a private-source

578 financing agreement between financing sources and the private
579 entity. A financing agreement and any liens on the property or
580 facility must be paid in full at the applicable closing that
581 transfers ownership or operation of the facility to the

582 responsible public entity at the conclusion of the term of the
583 comprehensive agreement.

584 (b) The responsible public entity may lend funds to

585 private entities that construct projects containing facilities
586 that are approved under this section.

587 (c) The responsible public entity may use innovative

588 finance techniques associated with a public-private partnership
589 under this section, including, but not limited to, federal loans
590 as provided in Titles 23 and 49 C.F.R., commercial bank locans,
591 and hedges against inflation from commercial banks or other

592| private sources. In addition, the responsible public entity may
593} provide its own capital or operating budget to support a

594 qualifying project. The budget may be from any legally

595| permissible funding sources of the responsible public entity,
596 including the proceeds of debt issuances. A responsible public
597 entity may use the model financing agreement provided in s.

598 489.145(6) for its financing of a facility owned by a
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599 responsible public entity. A financing agreement may not require
600| the responsible public entity to indemnify the financing source,
601 subject the responsible public entity's facility to liens in

602| violation of s. 11.066(5), or secure financing of by the

603| responsible public entity by a mortgage on, or security interest

604 in, the real or tangible personal property of the responsible

605| public entity in a manner that could result in the loss of the

606| fee ownership of the property by the responsible public entity

607 | withapledge—ofseceurity—interest, and any such provision is
608 wvoid.
609 +H—A—responsiblepublic—entity sholl appropriate on o

610} prierity basis—as reguired-by the comprehensive agreement o
611
612
613
614
615
616 (10)43+2+ POWERS AND DUTIES OF THE PRIVATE ENTITY.-—

617 (a) The private entity shall:

6l8 1. Develop or operate the qualifying project in a manner
619 that is acceptable to the responsible public entity in

620 accordance with the provisions of the comprehensive agreement.
621 2. Maintain, or provide by contract for the maintenance or
622 improvement of, the qualifying project if required by the

623 comprehensive agreement.

624 3. Cooperate with the responsible public entity in making
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625| best efforts to establish interconnection between the qualifying
626| project and any other facility or infrastructure as requested by
627 the responsible public entity in accordance with the provisions
628 of the comprehensive agreement.

629 4., Comply with the comprehensive agreement and any lease
630| or service contract.

631 (b) Each private facility that is constructed pursuant to
632 this section must comply with the requirements of federal,

633 state, and local laws; state, regional, and local comprehensive
634 plans; the responsible public entity's rules, procedures, and
635 standards for facilities; and such other conditions that the

636! responsible public entity determines to be in the public's best
637 interest and that are included in the comprehensive agreement.
©38 (c) The responsible public entity may provide services to
©39 the private entity. An agreement for maintenance and other

640| services entered into pursuant to this section must provide for
641 full reimbursement for services rendered for qualifying

642| projects.

643 {d) A private entity of a qualifying project may provide
644 additional services for the qualifying project to the public or
645 to other private entities if the provision of additional

646 services does not impair the private entity's ability to meet
647 its commitments to the responsible public entity pursuant to the
648 comprehensive agreement.

649 (11)+3+2+ EXPIRATION OR TERMINATION OF AGREEMENTS.—Upon the

650 expiration or termination of a comprehensive agreement, the
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651 responsible public entity may use revenues from the qualifying
652| project to pay current operation and maintenance costs of the
653| qualifying project. If the private entity materially defaults
654 under the comprehensive agreement, the compensation that is

655 otherwise due to the private entity is payable to satisfy all
656 financial obligations to investors and lenders on the qualifying
657| project in the same way that is provided in the comprehensive
658 agreement or any other agreement involving the qualifying

659| project, if the costs of operating and maintaining the

660 qualifying project are paid in the normal course. Revenues in
661 excess of the costs for operation and maintenance costs may be
662; paid to the investors and lenders to satisfy payment obligations
663 under their respective agreements. A responsible public entity
664| may terminate with cause and without prejudice a comprehensive
665 agreement and may exercise any other rights or remedies that may
666| be available to it in accordance with the provisions of the

667] comprehensive agreement. The full faith and credit of the

668 responsible public entity may not be pledged to secure the

669 financing of the private entity. The assumption of the

670] development or operation of the qualifying project does not

671 obligate the responsible public entity to pay any obligation of
672 the private entity from sources other than revenues from the

673 qualifying project unless stated otherwise in the comprehensive
674 agreement.

675 (12)4+4y> SOVEREIGN IMMUNITY.—This section does not waive

676 the sovereign immunity of a responsible public entity, an
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677| affected local jurisdiction, or an officer or employee thereof
678 with respect to participation in, or approval of, any part of a
679| qualifying project or its operation, including, but not limited
680 to, interconnection of the qualifying project with any other
081 infrastructure or project. A county or municipality in which a
682 qualifying project is located possesses sovereign immunity with
683 respect to the project, including, but not limited to, its

684 design, construction, and operation.

685 (13) DEPARTMENT OF MANAGEMENT SERVICES.—

686 (a) A responsible public entity may provide a copy of its

687 comprehensive agreement to the Department of Management

688 Services. A responsible public entity must redact any

©89 confidential or exempt information from the copy of the

690| comprehensive agreement before providing it to the Department of

691| Management Services.

692 (b) The Department of Management Services may accept and

693| maintain copies of comprehensive agreements received from

694 responsible public entities for the purpose of sharing

695 comprehensive agreements with other responsible public entities.

696 (c) This subsection does not require a responsible public

697 entity to provide a copy of its comprehensive agreement to the

098 Department of Management Services.

699 (14)43+5+ CONSTRUCTION.—

700 (a) This section shall be liberally construed to

701 effectuate the purposes of this section.
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702 (b) This section shall be construed as cumulative and

703 supplemental to any other authority or power vested in or

704 exercised by the governing body keard of a county, municipality,

705 special district, or municipal hospital or health care system
706 including those contained in acts of the Legislature

707 establishing such publichespital beardseor s—155-40.

708 (c) This section does not affect any agreement or existing

709| relationship with a supporting organization involving such
710 governing body bea¥rd or system in effect as of January 1, 2013.

711 (d)423> This section provides an alternative method and

712 does not limit a county, municipality, special district, or

713| other political subdivision of the state in the procurement or

714 operation of a qualifying project aeguisttieonr—design—or

715| eenstruetieon—eof apubtie preoejeet pursuant to other statutory or

716 constitutional authority.

717 (e)+tb)r Except as otherwise provided in this section, this
718 section does not amend existing laws by granting additional

719| powers to, or further restricting, a local governmental entity
720 from regulating and entering into cooperative arrangements with
721 the private sector for the planning, construction, or operation

722 of a facility.

723 (f)+e+ This section does not waive any requirement of s.
724 287.055.
725 Section 2. This act shall take effect July 1, 2016.
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Bill No. CS/HB 95 (2016)
Amendment No.,

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED . (Y/N)

ADOPTED W/O OBJECTION __(y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN _ (Y/N)

OTHER -

Committee/Subcommittee hearing bill: State Affairs Committee

Representative Steube offered the following:

Amendment
Between lines 252 and 253, insert:

5. If the responsible public entity chooses to evaluate an

unsolicited proposal involving architecture, engineering or

landscape architecture, it must ensure a professional review and

evaluation of the design and construction proposed by the

initial or subsequent proposers to assure material quality

standards, interior space utilization, budget estimates, design

and construction schedules and sustainable design and

construction standards consistent with public projects. Such

review shall be performed by an architect, a landscape

architect, or an engineer licensed in this state and qualified

to perform the review. Such professional shall advise the
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Bill No. CS/HB 95 (20106)
Amendment No.I

responsible public entity through completion of the design and

construction of the project.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 95 (2016)
Amendment No. ;L

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/0O OBJECTION . (Y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN . (Y/N)

OTHER _

Committee/Subcommittee hearing bill: State Affairs Committee

Representative Steube offered the following:

Amendment
Remove lines 277-290 and insert:

(c) If the solicited gualifying project provided in

paragraph (b) includes design work, the solicitation must

include a design criteria package prepared by an architect, an

engineer, or a landscape architect licensed in this state which

is sufficient to allow private entities to prepare a bid or a

response. The design criteria package must specify reasonably

specific criteria for the qualifying project, such as the legal

description of the site, with survey information; interior space

requirements; material quality standards; schematic layouts and

conceptual design criteria for the qualifying project; cost or

budget estimates; design and construction schedules; and site

development and utility requirements. The licensed design

266877 - h0095 amendment.lines 277-290.docx
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 95 (20106)
Amendment No. k

professional who prepares the design criteria package shall be

retained to serve the responsible public entity through

completion of the design and construction of the project. &
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 97 Public Records and Public Meetings
SPONSOR(S): Steube
TIED BILLS: HB 95 IDEN./SIM. BILLS: SB 126

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Government Operations Subcommittee 12Y,0N Moore Williamson
2) Local Government Affairs Subcommittee 11Y,0N Monroe Miller / N
{
3) State Affairs Committee Moore Camechis\
A

SUMMARY ANALYSIS

Current law authorizes public-private partnerships (P3s) for specified public purpose projects. It authorizes
responsible public entities to enter into a P3 for specified qualifying projects if the public entity determines the
project is in the public’s best interest.

This bill, which is linked to the passage of House Bill 95, creates an exemption from public record and public
meeting requirements for unsolicited proposals for P3 projects for public facilities and infrastructure.

The bill provides that an unsolicited proposal is exempt from public record requirements until such time that the
responsible public entity provides notice of its intended decision. If the responsible public entity rejects all
proposals and concurrently provides notice of its intent to seek additional proposals, the unsolicited proposal
remains exempt for a specified period of time; however, it does not remain exempt for more than 90 days after
the responsible public entity rejects all proposals received for the project described in the unsolicited proposal.

If the responsible public entity does not issue a competitive solicitation, the unsolicited proposal is not exempt
for more than 180 days.

The bill creates a public meeting exemption for any portion of a meeting during which the exempt unsolicited
proposal is discussed. A recording must be made of the closed portion of the meeting. The recording, and any
records generated during the closed meeting, are exempt from public record requirements until such time as
the underlying public record exemption expires.

The public record and public meeting exemptions are subject to the Open Government Sunset Review Act and
will stand repealed on October 2, 2021, unless reviewed and saved from repeal through reenactment by the
Legislature. The bill also provides a statement of public necessity as required by the State Constitution.

The bill may have a minimal fiscal impact on state universities, Florida College System institutions, and local
governments; however, these costs would be absorbed as they are part of the entities’ day-to-day
responsibilities.

Article |, s. 24(c) of the State Constitution requires a two-thirds vote of the members present and voting
for final passage of a newly created public record or public meeting exemption. The bill creates public
record and public meeting exemptions; thus, it requires a two-thirds vote for final passage.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0097d.SAC.DOCX
DATE: 1/28/2016



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Public Records Law

Article |, s. 24(a) of the State Constitution sets forth the state’s public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public record
of the legislative, executive, and judicial branches of government.

Public policy regarding access to government records is addressed further in the Florida Statutes.
Section 119.07(1), F.S., guarantees every person the right to inspect and copy any state, county, or
municipal record.

Public Meetings Law
Article 1, s. 24(b) of the State Constitution sets forth the state’s public policy regarding access to

government meetings. The section requires that all meetings of any collegial public body of the
executive branch of state government or of any collegial public body of a county, municipality, school
district, or special district at which official acts are to be taken or at which public business of such body
is to be transacted or discussed be open and noticed to the public.

Public policy regarding access to government meetings also is addressed in the Florida Statutes.
Section 286.011, F.S., known as the “Government in the Sunshine Law” or “Sunshine Law,” further
requires that all meetings of any board or commission of any state agency or authority or of any agency
or authority of any county, municipal corporation, or political subdivision at which official acts are to be
taken be open to the public at all times." The board or commission must provide reasonable notice of
all public meetings.? Public meetings may not be held at any location that discriminates on the basis of
sex, age, race, creed, color, origin, or economic status or which operates in a manner that
unreasonably restricts the public’s access to the facility.® Minutes of a public meeting must be promptly
recorded and open to public inspection.*

Public Record and Public Meeting Exemptions

The Legislature may provide by general law for the exemption of records and meetings from the
requirements of Article |, s. 24(a) and (b) of the State Constitution. The general law must state with
specificity the public necessity justifying the exemption (public necessity statement) and must be no
broader than necessary to accomplish its purpose.®

Furthermore, the Open Government Sunset Review Act® provides that a public record or public meeting
exemption may be created or maintained only if it serves an identifiable public purpose. In addition, it
may be no broader than is necessary to meet one of the following purposes:
¢ Allows the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption;
e Protects sensitive personal information that, if released, would be defamatory or would
jeopardize an individual's safety; however, only the identity of an individual may be exempted
under this provision; or

' Section 286.011(1), F.S.

2 Id.

® Section 286.011(6), F.S.

* Section 286.011(2), F.S.

> Section 24(c), Art. |, Fla. Const.

6 Section 119.15, F.S.
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e Protects trade or business secrets.

The Open Government Sunset Review Act requires the automatic repeal of a newly created exemption
on October 2nd of the fifth year after creation or substantial amendment, unless the Legislature
reenacts the exemption.

Public-Private Partnerships

Section 287.05712, F.S., governs the procurement process for public-private partnerships (P3s) for
public purpose projects. It authorizes a responsible public entity’ to enter into a P3 for specified
qualifying projects® if the responsible public entity determines the project is in the public’s best interest.®

Responsible public entities may receive unsolicited proposals or may solicit proposals for qualifying
projects and may thereafter enter into an agreement with a private entity for the building, upgrading,
operation, ownership, or financing of facilities. Unsolicited proposals from private entities must be
accompanied by the following material and information, unless waived by the responsible public entity:

e A description of the qualifying project, including the conceptual design of the facilities or a
conceptual plan for the provision of services, and a schedule for the initiation and completion of
the qualifying project.

¢ A description of the method by which the private entity proposes to secure any necessary
property interests that are required for the qualifying project.

¢ A description of the private entity’s general plans for financing the qualifying project, including
the sources of the private entity’s funds and identification of any dedicated revenue source or
proposed debt or equity investment on behalf of the private entity.

e The name and address of a person who may be contacted for further information concerning
the proposal.

o The proposed user fees, lease payments, or other service payments over the term of a
comprehensive agreement, and the methodology and circumstances for changes to the user
fees, lease payments, and other service payments over time.

¢ Any additional material or information the responsible public entity reasonably requests.™

If the responsible public entity receives an unsolicited proposal and intends to enter into a P3
agreement for the project, the responsible public entity must publish a notice in the Florida
Administrative Register and a newspaper of general circulation at least once a week for two weeks
stating the entity has received a proposal and will accept other proposals.’’ The responsible public
entity must establish a timeframe in which to accept other proposals.'

7 Section 287.05712(1)(j), F.S., defines the term “responsible public entity” as a county, municipality, school board, or any
other political subdivision of the state; a public body politic and corporate; or a regional entity that serves a public purpose
and is authorized to develop or operate a qualifying project.
8 Section 287.05712(1)(i), F.S., defines the term “qualifying project” as a facility or project that serves a public purpose,
including, but not limited to, any ferry or mass transit facility, vehicle parking facility, airport or seaport facility, rail facility or
project, fuel supply facility, oil or gas pipeline, medical or nursing care facility, recreational facility, sporting or cultural
facility, or educational facility or other building or facility that is used or will be used by a public educational institution, or
any other public facility or infrastructure that is used or will be used by the public at large or in support of an accepted
public purpose or activity; an improvement, including equipment, of a building that will be principally used by a public
entity or the public at large or that supports a service delivery system in the public sector; a water, wastewater, or surface
water management facility or other related infrastructure; or for projects that involve a facility owned or operated by the
governing board of a county, district, or municipal hospital or health care system, or projects that involve a facility owned
or operated by a municipal electric utility, only those projects that the governing board designates as qualifying projects.
° Section 287.05712(4)(d), F.S.
"% Section 287.05712(5), F.S.
:; Section 287.05712(4)(b), F.S.

Id.
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After the public notification period has expired, the responsible public entity must rank the proposals
received in order of preference.” If negotiations with the highest-ranked firm are unsuccessful, the
responsible public entity may terminate negotiations and begin negotiations with each subsequent-
ranked firm in order of preference.’ The responsible public entity may reject all proposals at any point
in the process.'

Public Record and Public Meeting Exemptions

Current law does not provide a public record exemption for unsolicited proposals. However, sealed
bids, proposals, or replies received by an agency pursuant to a competitive solicitation'® are exempt'”
from public record requirements until such time as the agency provides notice of an intended decision
or until 30 days after opening the bids, proposals, or final replies, whichever is earlier.' If an agency
rejects all bids, proposals, or replies submitted in response to a competitive solicitation and the agency
concurrently provides notice of its intent to reissue the competitive solicitation, the rejected bids,
proposals, or replies remain exempt until the agency provides notice of its intended decision or
withdraws the reissued competitive solicitation. A bid, proposal, or reply is not exempt for longer than
12 months after the initial agency notice rejecting all bids, proposals, or replies.®

Current law does not provide a public meeting exemption for meetings during which an unsolicited
proposal is discussed. However, public meetings in which a negotiation with a vendor is conducted
pursuant to a competitive solicitation, at which a vendor makes an oral presentation as part of a
competitive solicitation, or at which a vendor answers questions as part of a competitive solicitation are
exempt from pubic meeting requirements.?’ A complete recording of the closed meeting must be made
and no portion of the exempt meeting may be held off the record.”’

The recording of, and any records presented at, the exempt meeting are exempt from public record
requirements until such time as the agency provides notice of an intended decision or until 30 days
after opening the bids, proposals, or final replies, whichever occurs earlier.?? If the agency rejects all
bids, proposals, or replies and concurrently provides notice of its intent to reissue a competitive
solicitation, the recording and any records presented at the exempt meeting remain exempt from public
record requirements until such time as the agency provides notice of an intended decision concerning
the reissued competitive solicitation or until the agency withdraws the reissued competitive
solicitation.”® A recording and any records presented at an exempt meeting are not exempt for longer
than 12 months after the initial agency notice rejecting all bids, proposals, or replies.?*

'3 Section 287.05712(6)(c), F.S.
14

Id.
" d.
*A competitive solicitation is defined as “the process of requesting and receiving sealed bids, proposaits, or replies in
accordance with the terms of a competitive process, regardless of the method of procurement.” Section 119.071(1)(b)1.,
F.S.
7 There is a difference between records the Legislature designates as exempt from public record requirements and those
the Legislature deems confidential and exempt. A record classified as exempt from public disclosure may be disclosed
under certain circumstances. See WFTV, Inc. v. The School Board of Seminole, 874 So. 2d 48, 53 (Fla. 5th DCA 2004),
review denied 892 So. 2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So. 2d 1135 (Fla. 4th DCA 1994);
Williams v. City of Minneola, 575 So. 2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as confidential
and exempt from public disclosure, such record may not be released by the custodian of public records to anyone other
than the persons or entities specifically designated in statute. See Attorney General Opinion 85-62 (August 1, 1985).
'® Section 119.071(1)(b), F.S.
" 1d.
2% Section 286.0113(2)(b), F.S.
1 Section 286.0113(2)(c), F.S.
22

Id.
2.

24

Id.
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Effect of Proposed Changes

The bill creates an exemption from public record and public meeting requirements for unsolicited
proposals for P3 projects for public facilities and infrastructure.

The bill creates a public record exemption for an unsolicited proposal held by a responsible public entity
until the responsible public entity provides notice of its intended decision. If the responsible public entity
rejects all proposals and concurrently provides notice of its intent to seek additional proposals, the
unsolicited proposal remains exempt until such time that the responsible public entity provides notice of
an intended decision concerning the reissued competitive solicitation or until the responsible public
entity withdraws the reissued competitive solicitation for the project. An unsolicited proposal is not
exempt for more than 90 days after the responsible public entity rejects all proposals received for the
project described in the unsolicited proposal.

If the responsible public entity does not issue a competitive solicitation, the unsolicited proposal is not
exempt for more than 180 days.

The bill creates a public meeting exemption for any portion of a meeting during which the exempt
unsolicited proposal is discussed. A recording must be made of the closed portion of the meeting. The
recording, and any records generated during the closed meeting, are exempt from public record
requirements until such time as the underlying public record exemption expires.

The public record and public meeting exemptions are subject to the Open Government Sunset Review
Act and will stand repealed on October 2, 2021, unless reviewed and saved from repeal through

reenactment by the Legislature. The bill also provides a statement of public necessity as required by
the State Constitution.

The bill becomes effective on the same date that House Bill 95 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof and becomes a law.

B. SECTION DIRECTORY:

Section 1. amends s. 287.05712, F.S., as transferred, renumbered, and amended by HB 95, to create
public record and public meeting exemptions for unsolicited proposals received by a responsible public
entity for a specified period.

Section 2. provides a public necessity statement.

Section 3. provides a contingent effective date.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:
See Fiscal Comments.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

See Fiscal Comments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

The bill may have a minimal fiscal impact on state universities, Florida College System institutions, and
local governments that receive unsolicited P3 proposals because staff responsible for complying with
public record requests could require training related to the public record exemption. State universities,
Florida College System institutions, and local governments could incur costs associated with redacting
the exempt information prior to releasing a record. The costs, however, would be absorbed, as they are
part of their day-to-day responsibilities. In addition, state universities, Florida College System
institutions, and local governments may incur minimal fiscal costs associated with recording that portion
of a closed meeting during which an unsolicited proposal that is exempt is discussed.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require municipalities or counties to expend funds or take any action
requiring the expenditure of funds, reduce the authority that municipalities or counties have to raise
revenues in the aggregate, or reduce the percentage of state tax shared with municipalities or
counties.

2. Other:

Vote Requirement

Article |, s. 24(c) of the State Constitution requires a two-thirds vote of the members present and
voting for final passage of a newly created public record or public meeting exemption. The bill
creates new public record and public meeting exemptions; thus, it requires a two-thirds vote for final
passage.

Public Necessity Statement

Article |, s. 24(c) of the State Constitution requires a public necessity statement for a newly created
public record or public meeting exemption. The bill creates new public record and public meeting
exemptions; thus, it includes a public necessity statement.

Breadth of Exemption

Article 1, s. 24(c) of the State Constitution requires a newly created public record or public meeting
exemption to be no broader than necessary to accomplish the stated purpose of the law. The bill
creates public record and public meeting exemptions for unsolicited proposals for P3 projects that
expire after a certain time. The exemption does not appear to be in conflict with the constitutional
requirement that the exemption be no broader than necessary to accomplish its purpose.
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B. RULE-MAKING AUTHORITY:

Additional rulemaking authority does not appear necessary to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.
IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
None. ’
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HB 97 2016
1 A bill to be entitled
2 An act relating to public records and public meetings;
3 amending s. 287.05712, F.S., relating to qualifying
4 public-private projects for public facilities and
5 infrastructure; providing a definition; providing an
6 exemption from public records requirements for
7 unsolicited proposals received by a responsible public
8 entity for a specified period; providing an exemption
9 from public meeting requirements for any portion of a
10 meeting of a responsible public entity during which
11 exempt proposals are discussed; requiring that a
12 recording be made of the closed meeting; providing an
13 exemption from public records reguirements for the
14 recording of, and any records generated during, a
15 closed meeting for a specified period; providing for
16 future legislative review and repeal of the
17 exemptions; providing a statement of public necessity;
18 providing a contingent effective date.
19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Subsection (15) is added to section 287.05712,
23 Florida Statutes, as transferred, renumbered, and amended by HB
24 95, to read:
25 255.065 287085712 Public-private partnerships; public
26 records and public meetings exemptions.—

Page 1 of 6

CODING: Words stricker are deletions; words underlined are additions.
hb0097-00



FLORIDA H O U S E O F R EPRESENTATI VE S

HB 97 2016

27 (15) PUBLIC RECORDS AND PUBLIC MEETINGS EXEMPTIONS.—

28 (a) As used in this subsection, the term "competitive

29 solicitation” has the same meaning as provided in s. 119.071(1).

30 (b)l. An unsolicited proposal received by a responsible

31| public entity is exempt from s. 119.07(1) and s. 24(a), Art. I

32 of the State Constitution until such time as the responsible

33| public entity provides notice of an intended decision for a

34 qualifying project.

35 2. If the responsible public entity rejects all proposals

36 submitted pursuant to a competitive solicitation for a

37 qualifying project and such entity concurrently provides notice

38| of its intent to seek additional proposals for such project, the

39| unsolicited proposal remains exempt until the responsible public

40| entity provides notice of an intended decision concerning the

41| reissued competitive solicitation for the qualifying project or

42| until the responsible public entity withdraws the reissued

43 competitive solicitation for such project.

44 3. An unsolicited proposal is not exempt for longer than

45 90 days after the initial notice by the responsible public

46| entity rejecting all proposals.

47 (c) TIf the responsible public entity does not issue a

48 competitive solicitation for a gqualifying project, the

49] unsolicited proposal ceases to be exempt 180 days after receipt

50 of the unsolicited proposal by such entity.

51 (d)1. Any portion of a meeting of a responsible public

52 entity during which an unsolicited proposal that is exempt is
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53 discussed is exempt from s. 286.011 and s. 24(b), Art. I of the

54 State Constitution.

55 2.a. A complete recording must be made of any portion of

56| an exempt meeting. No portion of the exempt meeting may be held

57 off the record.

58 b. The recording of, and any records generated during, the

59 exempt meeting are exempt from s. 119.07(1) and s. 24(a), Art. I

60| of the State Constitution until such time as the responsible

61| public entity provides notice of an intended decision for a

02 qualifying project or 180 days after receipt of the unsolicited

63| proposal by the responsible public entity if such entity does

04 not issue a competitive solicitation for the project.

65 c. If the responsible public entity rejects all proposals

66| and concurrently provides notice of its intent to reissue a

67| competitive solicitation, the recording and any records

68 generated at the exempt meeting remain exempt from s. 119.07 (1)

69 and s. 24(a), Art. I of the State Constitution until such time

70 as the responsible public entity provides notice of an intended

71 decision concerning the reissued competitive solicitation or

72 until the responsible public entity withdraws the reissued

73| competitive solicitation for such project.

74 d. A recording and any records generated during an exempt

75| meeting are not exempt for longer than 90 days after the initial

76| notice by the responsible public entity rejecting all proposals.

77 (e) This subsection is subject to the Open Government

78 Sunset Review Act in accordance with s. 119.15 and shall stand
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79 repealed on October 2, 2021, unless reviewed and saved from

80 repeal through reenactment by the Legislature.

81 Section 2. (1) The Legislature finds that it is a public

82| necessity that an unsolicited proposal received by a responsible

83| public entity pursuant to s. 287.05712, Florida Statutes, be

84 made exempt from s. 119.07(1l), Florida Statutes, and s. 24(a),

85 Article I of the State Constitution until a time certain.

86| Prohibiting the public release of unsolicited proposals until a

87 time certain ensures the effective and efficient administration

88 of the public-private partnership process established in s.

89| 287.05712, Florida Statutes. Temporarily protecting unsolicited

90| proposals protects the public-private partnership process by

91 encouraging private entities to submit such proposals, which

92| will facilitate the timely development and operation of a

93| qualifying project. Protecting such information ensures that

94 other private entities do not gain an unfair competitive

95 advantage. The public records exemption preserves public

96| oversight of the public-private partnership process by providing

97 for disclosure of the unsolicited proposal when the responsible

98 public entity provides notice of an intended decision; no longer

99| than 90 days after the responsible public entity rejects all

100} proposals received in a competitive solicitation for a

101 qualifying project; or 180 days after receipt of an unsolicited

102| proposal if such entity does not issue a competitive

103 solicitation for a qualifying project related to the proposal.

104 (2) The Legislature further finds that it is a public
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105| necessity that any portion of a meeting of the responsible

106 public entity during which an unsolicited proposal that is

107| exempt from public records requirements is discussed be made

108 exempt from s. 286.011, Florida Statutes, and s. 24(b), Article

109 I of the State Constitution. The Legislature also finds that it

110 is a public necessity that the recording of, and any records

111 generated during, a closed meeting be made temporarily exempt

112 from s. 119.07(1), Florida Statutes, and s. 24(a), Article I of

113 the State Constitution. Failure to close any portion of a

114| meeting during which such unsolicited proposal is discussed, and

115 failure to protect the release of the recording and records

116] generated during that closed meeting, would defeat the purpose

117 of the public records exemption. In addition, the Legislature

118 finds that public oversight is maintained because the public

119 records exemption for the recording and records generated during

120} any closed portion of a meeting of the responsible public entity

121 are subject to public disclosure when such entity provides

122 notice of an intended decision; no longer than 90 days after the

123 responsible public entity rejects all proposals received in a

124 competitive solicitation for a qualifying project; or 180 days

125 after receipt of an unsolicited proposal if the responsible

126 public entity does not issue a competitive solicitation for a

127 qualifying project related to the proposal.

128 Section 3. This act shall take effect on the same date
129 that HB 95 or similar legislation takes effect, if such

130 legislation is adopted in the same legislative session or an
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131 extension thereof and becomes a law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 361 Vote-by-mail Voting
SPONSOR(S): Lee, Jr., Williams and others
TIED BILLS: IDEN./SIM. BILLS: SB 112
REFERENCE ‘ ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Government Operations Subcommittee 12Y,0N Toliver Williamson
2) Transportation & Economic Development 10Y,0N Cobb Davis ( /N
Appropriations Subcommittee
\ /\‘
3) State Affairs Committee Toliver ) /r Camechis \W
SUMMARY ANALYSIS

Prior to 2001, a voter was required to show cause in order to vote using an absentee ballot. In 2001, the
Legislature adopted the Florida Election Reform Act of 2001, which eliminated the requirement that a voter
show cause to vote using an absentee ballot. Now, a voter using an absentee ballot is only required to affirm
that he or she:

¢ Is a qualified and registered voter of the county;

¢ Has not and will not vote more than one ballot in the election; and

¢ Understands that committing or attempting to commit fraud in connection with voting is a felony of the

third degree. i

According to the National Conference of State Legislatures, 27 states have some form of “no-excuse absentee
voting.” However, there seems to be a lack of uniformity regarding what to call the current concepts of
absentee voting. For instance, several Florida Supervisors of Elections’ websites use the terms “vote-by-mail”
and “absentee” interchangeably.

The bill amends the Florida Statutes to replace the phrase “absentee ballot” with the phrase “vote-by-mail
ballot.”

The bill appears to have an indeterminate fiscal impact to the state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0361d.SAC.DOCX
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Prior to 2001, a voter was required to show cause in order to vote using an absentee ballot." To vote by
absentee ballot, a voter had to attest that one of the following reasons prevented him or her from voting
in person at a polling place:

e The voter is unable to vote without another’s assistance;

¢ The voter may not be in the precinct of residence during the hours the polls are open for voting
on election day;

e The voter is an inspector, a poll worker, a deputy voting machine custodian, a deputy sheriff, a
supervisor of elections, or a deputy supervisor of elections who is assigned to a different
precinct than the one in which he or she is registered;

e The voter cannot attend the polls on election day because of the tenets of his or her religion;

e The voter changed his or her residency to another county in Florida within the time period
during which the registration books are closed for the election;

¢ The voter changed his or her permanent residency to another state and he or she is unable
under the laws of that state to vote in the general election; or

¢ The voter is unable to attend the polls on election day and is voting in person at the office of the
supervisor of elections.?

In 2001, the Legislature adopted the Florida Election Reform Act of 2001, which eliminated the
requirement that a voter show cause to vote using an absentee ballot.®> Now, a voter using an absentee
ballot is only required to affirm that he or she:
¢ |s a qualified and registered voter of the county;
e Has not and will not vote more than one ballot in the election; and
e Understands that committing or attempting to commit fraud in connection with voting is a felony
of the third degree.*

Numerous states have amended their absentee voting laws to allow for greater absentee ballot
participation by voters by removing the reasons that voters traditionally had to give in order to vote an
absentee ballot.’ According to the National Conference of State Legislatures, 27 states have some form
of “no-excuse absentee voting.”® However, there seems to be a lack of uniformity regarding what to call
the current concepts of absentee voting. For instance, several Florida supervisors of elections’ websites
use the terms “vote-by-mail” and “absentee” interchangeably.’

! Section 101.64, F.S. (2000).

’Id.

3 Chapter 2001-40, s. 1, L.O.F.

# Section 101.64(1), E.S.

5 Tokaji & Ruth Colter, Absentee Voting by People with Disabilities: Promoting Access and Integrity, 38 MCGEORGE L.REV. 1015,
1021 (2007), reprinted at http://www.americanbar.org/content/dam/aba/migrated/aging/voting/pdfs/tokaji.authcheckdam.pdf (last
accessed Nov. 18, 2015); see Enrijeta Shino, Absentee Voting: A Cross State Analysis at pp. 3-5 (University of Florida Mar. 8, 2014)
(2000 general election signaled the turning point in easing legal requirements for absentee voting), available at The Florida Political
Science Association website at http:/www.fpsanet.org/uploads/8/8/7/3/8873825/2014 nominee shino.pdf (last accessed Nov. 18,
2015).

¢ National Conference of State Legislatures, Absentee and Early Voting (Feb. 11, 2015), available at
http://www.ncsl.org/research/elections-and-campaigns/absentee-and-early-voting.aspx (last accessed Nov. 18, 2015).

7 See e.g., Escambia County Supervisor of Elections website at hitp://www.escambiavotes.com/vote-by-mail and
http://www.escambiavotes.com/absentee-voting-and-registration (generally, using the term “absentee ballot” to refer to military and
overseas ballots and the phrase “vote-by-mail” to refer to other ballots)(last accessed Nov. 18, 2015); Pasco County Supervisor of
Elections website at http://www.pascovotes.com/Vote-by-Mail/ About-Voting-by-Mail#mil (referring to most ballots, including

military, as vote-by mail ballots)(last accessed Nov. 18, 2015); Leon County Supervisor of Elections website at
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Effect of the Bill

The bill amends the Florida Statutes to replace the phrase “absentee ballot” with the phrase “vote-by-
mail ballot.”
'B. SECTION DIRECTORY:

Sections 1 through 40 amend ss. 97.012, 97.021, 97.026, 98.065, 98.077, 98.0981, 98.255, 101.051,
101.151, 101.5612, 101.5614, 101.572, 101.591, 101.6105, 101.62, 101.64, 101.65, 101.655, 101.661,
101.662, 101.67, 101.68, 101.69, 101.6921, 101.6923, 101.6925, 101.694, 101.6951, 101.6952,
101.697, 102.031, 102.141, 102.168, 104.047, 104.0616, 104.17, 117.05, 394.459, 741.406, and
916.107, F.S., replacing the phrase “absentee ballot” with “vote-by-mail baliot.”

Section 41 provides an effective date of July 1, 2016.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures: )

See Fiscal Corhments.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:

See Fiscal Comments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

According to the Department of State, the change in terminology will require the Division of Elections to
revise documentation and may require coding changes to the Florida Voter Registration System. The
department indicates the changes will likely be absorbed into the division’s current operating budget.®

Additionally, supervisors of elections will need to make changes to documentation, forms, procedures,
and websites to conform to the change in terminology. The cost of these changes is indeterminate
since the level of changes required will differ from county to county.

http://www.leonvotes.org/Request-an-Absentee-Ballot and Sarasota County Supervisor of Elections website at
http://www.sarasotavotes.com/content.aspx?id=19 (using both terms, “vote-by-mail” and “absentee” interchangeably and
simultaneously)(last accessed Nov. 18, 2015).

¥ Department of State 2016 Agency Legislative Bill Analysis for HB 361, Oct. 27, 2015, at pg. 3 (on file with the Government

Operations Subcommittee).
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lil. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
This bill appears to be exempt from the requirements of Art. VII, s. 18 of the State Constitution
because it is an election law.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Delivery of Ballots

In the past, some have expressed concern that changing the term “absentee ballot” to “vote-by-mail
ballot” could result in a delay in the United States Postal Service’s processing, transmitting, and
delivering of ballots. However, U.S. Postal Service Regulation 703 Nonprofit Standard Mail and Other
Unigue Eligibility provides the following:

8.2.5 Envelope .

The envelope used to send balloting material and the envelope supplied for
return of the ballots must have printed across the face the words “Official
Absentee Balloting Material—First-Class Mail” (or similar language required by
state law)...°

Therefore, using different terms with similar meanings, such as “vote-by-mail ballot,” would appear to
be contemplated by the U.S. Postal Service’s regulations.

Drafting Issues

Sections 100.025, 101.663, and 104.0515, F.S., reference the term “absentee ballot” but those sections
are not included in the bill. The sections should be amended to replace the term “absentee ballot” with
the term “vote-by-mail ballot” in order to ensure the same term is used throughout The Florida Election
Code.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
None.

?U.S Postal Service Regulation 703.8.2.5, available at http:/pe.usps.com/text/dmm300/703.htm#1174014 (last accessed Nov. 18,

2015).
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HB 361 2016

A bill to be entitled
An act relating to vote-by-mail voting; amending ss.
97.012, 97.021, 97.026, 98.065, 98.077, 98.0981,
98.255, 101.051, 101.151, 101.5612, 101.5614, 101.572,
101.591, 101.6105, 101.62, 101.64, 101.65, 101.655,
101.661, 101.662, 101.67, 101.68, 101.69, 101.6921,
101.6923, 101.6925, 101.694, 101.6951, 101.6952,
101.697, 102.031, 102.141, 102.168, 104.047, 104.0616,
104.17, 117.05, 394.459, 741.406, and 916.107, F.S.;
revising references of "absentee ballot” to "vote-by-
mail ballot"; conforming terminology to changes made

by the act; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (13) of section 97.012, Florida
Statutes, 1is amended to read:

97.012 Secretary of State as chief election officer.—The
Secretary of State is the chief election officer of the state,
and it is his or her responsibility to:

(13) Designate an office within the department to be
responsible for providing information regarding voter

registration procedures and vote-by-mail absentee ballot

procedures to absent uniformed services voters and overseas
voters.

Section 2. Subsections (1) and (13) of section 97.021,
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27 Florida Statutes, are amended to read:

28 97.021 Definitions.—For the purposes of this code, except
29| where the context clearly indicates otherwise, the term:

30 (1) T"Absent elector" means any registered and qualified

31 voter who casts a vote-by-mail am—absentee ballot.

32 (13) "Election costs" shall include, but not be limited
33 to, expenditures for all paper supplies such as envelopes,
34 instructions to voters, affidavits, reports, ballot cards,

35| ballot booklets for vote-by-mail absentee voters, postage,

36| notices to voters; advertisements for registration book

37 closings, testing of voting equipment, sample ballots, and

38| polling places; forms used to qualify candidates; polling site
39| rental and equipment delivery and pickup; data processing time
40| and supplies; election records retention; and labor costs,

41 including those costs uniquely associated with vote-by-mail

42| absentee ballot preparation, poll workers, and election night

43 canvass.

44 Section 3. Section 97.026, Florida Statutes, is amended to
45 read:
46 97.026 Forms to be available in alternative formats and

47 via the Internet.—It is the intent of the Legislature that all
48 forms required to be used in chapters 97-106 shall be made
49 available upon request, in alternative formats. Such forms shall

50 include vote-by-mail absemtee ballots as alternative formats for

51 such ballots become available and the Division of Elections is

52 able to certify systems that provide them. Whenever possible,

Page 2 of 50

CODING: Words stricker are deletions; words underfined are additions.
hb0361-00



F L ORIDA H O U S E O F R EPRESENTATIVE S

HB 361 2016

53 such forms, with the exception of vote-by-mail abserntee ballots,

54 shall be made available by the Department of State via the

55 Internet. Sections that contain such forms include, but are not
56 limited to, ss. 97.051, 97.052, 97.053, 97.057, 97.058, 97.0583,
57 97.071, 97.073, 97.1031, 98.075, 99.021, 100.361, 100.371,

58 101.045, 101.171, 101.20, 101.6103, 101.62, 101.64, 101.65,

591 101.657, 105.031, 106.023, and 106.087.

60 Section 4. Paragraph (c) of subsection (4) of section

6l 98.065, Florida Statutes, is amended to read:

62 98.065 Registration list maintenance programs.—
63 (4)
64 (c) The supervisor must designate as inactive all voters

65| who have been sent an address confirmation final notice and who
66| have not returned the postage prepaid, preaddressed return form
67| within 30 days or for which the final notice has been returned
68 as undeliverable. Names on the inactive list may not be used to
69| calculate the number of signatures needed on any petition. A

70| wvoter on the inactive list may be restored to the active list of
71| voters upon the voter updating his or her registration,

72 requesting a vote-by-mail am—absentee ballot, or appearing to

73 vote. However, 1f the voter does not update his or her voter

74 registration information, request a vote-by-mail anabsentee

75 ballot, or vote by the second general election after being
76 placed on the inactive list, the voter's name shall be removed
77 from the statewide voter registration system and the voter shall

78| be required to reregister to have his or her name restored to
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79| the statewide voter registration system.

80 Section 5. Subsection (4) of section 98.077, Florida

81| Statutes, 1is amended to read:

82 98.077 Update of voter signature.—

83 (4) All signature updates for use in verifying vote-by-
84| mail absentee and provisional ballots must be received by the

85| appropriate supervisor of elections no later than the start of

86| the canvassing of vote-by-mail absentee ballots by the

87 canvassing board. The signature on file at the start of the

88| canvass of the vote-by-mail akbsertee ballots is the signature

89| that shall be used in verifying the signature on the vote-by-

90| mail absentee and provisional ballot certificates.

91 Section 6. Paragraphs (b) and (d) of subsection (1) and

92| paragraph (a) of subsection (2) of section 98.0981, Florida

93 Statutes, are amended to read:

94 98.0981 Reports; voting history; statewide voter

95| registration system information; precinct-level election

96| results; book closing statistics.—

97 (1) VOTING HISTORY AND STATEWIDE VOTER REGISTRATION SYSTEM
98 INFORMATION.—

99 (b) After receipt of the information in paragraph (a), the
100| department shall prepare a report in electronic format which

101 contains the following information, separately compiled for the
102| primary and general election for all voters qualified to vote in
103 either election:

104 1. The unique identifier assigned to each qualified voter
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105 within the statewide voter registration system;

106 2. All information provided by each qualified voter on his
107 or her voter registration application pursuant to s. 97.052(2),
108 except that which is confidential or exempt from public records
109 requirements;

110 3. Each qualified voter's date of registration;

111 4. FEach qualified voter's current state representative

112 district, state senatorial district, and congressional district,
113 assigned by the supervisor of elections;

114 5. Each qualified voter's current precinct; and

115 6. Voting history as transmitted under paragraph (a) to
116| 1include whether the qualified voter voted at a precinct

117 location, voted during the early voting period, voted by vote-
118 by-mail absentee ballot, attempted to vote by vote-by-mail

119| absentee ballot that was not counted, attempted to vote by

120| provisional ballot that was not counted, or did not vote.

121 (d) File specifications are as follows:

122 1. The file shall contain records designated by the

123| categories below for all qualified voters who, regardless of the
124 voter's county of residence or active or inactive registration
125 status at the book closing for the corresponding election that
126 the file is being created for:

127 a. Voted a regular ballot at a precinct location.

128 b. Voted at a precinct location using a provisional ballot
129 that was subsequently counted.

130 c. Voted a regular ballot during the early voting period.
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131 d. Voted during the early voting period using a
132| provisional ballot that was subsequently counted.

133 e. Voted by vote-by-mail abkbsentee ballot.

134 f. Attempted to vote by vote-by-mail absertee ballot, but

135 the ballot was not counted.

136 g. Attempted to vote by provisional ballot, but the ballot
137, was not counted in that election.

138 2. Each file shall be created or converted into a tab-

139| delimited format.

140 3. File names shall adhere to the following convention:
141 a. Three-character county identifier as established by the
142| department followed by an underscore.

143 b. Followed by four-character file type identifier of

144 'VHO3' followed by an underscore.

145 c. Followed by FVRS election ID followed by an underscore.
146 d. Followed by Date Created followed by an underscore.

147 e. Date format is YYYYMMDD.

148 f. Followed by Time Created - HHMMSS.

149 g. Followed by ".txt".

150 4. Each record shall contain the following columns: Record

151 Identifier, FVRS Voter ID Number, FVRS Election ID Number, Vote
152 Date, Vote History Code, Precinct, Congressional District, House
153 District, Senate District, County Commissiocn District, and

154 School Board District.

155 (2) PRECINCT-LEVEL ELECTION RESULTS.-—
156 (a) Within 30 days after certification by the Elections
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157 Canvassing Commission of a presidential preference primary

158 election, special election, primary election, or general

159 election, the supervisors of elections shall collect and submit
160 to the department precinct-level election results for the

161| election in a uniform electronic format specified by paragraph
162 (c). The precinct-level election results shall be compiled

163 separately for the primary or special primary election that

164| preceded the general or special general election, respectively.
165| The results shall specifically include for each precinct the
166 total of all ballots cast for each candidate or nominee to fill
167 a national, state, county, or district office or proposed

168 constitutional amendment, with subtotals for each candidate and
169] ballot type, unless fewer than 10 voters voted a ballot type.
170 "All ballots cast" means ballots cast by voters who cast a

171| ballot whether at a precinct location, by vote-by-mail absentee

172| ballot including overseas vote-by-mail abserntee ballots, during

173 the early voting period, or by provisional ballot.

174 Section 7. Paragraph (b) of subsection (1) of section

175 98.255, Florida Statutes, is amended to read:

176 98.255 Voter education programs.—

177 (1) The Department of State shall adopt rules prescribing
178 minimum standards for nonpartisan voter education. The standards
179 shall, at a minimum, address:

180 (a) Voter registration;

181 (b) Balloting procedures, by mail aksentee and polling

182 place;
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183 (c) Voter rights and responsibilities;
184 (d) Distribution of sample ballots; and
185 (e) Public service announcements.
186 Section 8. Subsection (3) of section 101.051, Florida

187 Statutes, is amended to read:
188 101.051 Electors seeking assistance in casting ballots;
189 oath to be executed; forms to be furnished.—

190 (3) Any elector applying to cast a vote-by-mail a#a

191| absertee ballot in the office of the supervisor, in any

192 election, who requires assistance to vote by reason of

193] blindness, disability, or inability to read or write may request
194 the assistance of some person of his or her own choice, other
195 than the elector's employer, an agent of the employer, or an

196 officer or agent of his or her union, in casting his or her

197 vote-by-mail abserntee ballot.

198 Section 9. Paragraph (b) of subsection (1) of section

199 101.151, Florida Statutes, is amended to read:

200 101.151 Specifications for ballots.—
201 (1)
202 (b) Early voting sites may employ a ballot-on-demand

203 production system to print individual marksense ballots,

204 including provisional ballots, for eligible electors pursuant to
205 s. 101.657. Ballot-on-demand technology may be used to produce
206| marksense vote-by-mail absentee and election-day ballots.

207 Section 10. Subsection (3) of section 101.5612, Florida

208 Statutes, is amended to read:
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209 101.5612 Testing of tabulating equipment.—
210 (3) For electronic or electromechanical voting systems

211| configured to tabulate vote-by-mail absertee ballots at a

212 central or regional site, the public testing shall be conducted
213 by processing a preaudited group of ballots so produced as to
214 record a predetermined number of valid votes for each candidate
215 and on each measure and to include one or more ballots for each
216| office which have activated voting positions in excess of the
217{ number allowed by law in order to test the ability of the

218| automatic tabulating equipment to reject such votes. If any

219 error is detected, the cause therefor shall be corrected and an
220 errorless count shall be made before the automatic tabulating
221 equipment is approved. The test shall be repeated and errorless
222 results achieved immediately before the start of the official
223 count of the ballots and again after the completion of the

224 official count. The programs and ballots used for testing shall
225| be sealed and retained under the custody of the county

226 canvassing board.

227 Section 11. Paragraph (a) of subsection (5) and

228 subsections (7) and (8) of section 101.5614, Florida Statutes,
229 are amended to read:

230 101.5614 Canvass of returns.—

231 (5) (a) If any vote-by-mail absentee ballot is physically

232 damaged so that it cannot properly be counted by the automatic
233 tabulating equipment, a true duplicate copy shall be made of the

234 damaged ballot in the presence of witnesses and substituted for
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the damaged ballot. Likewise, a duplicate ballot shall be made
of a vote-by-mail am—eabsentee ballot containing an overvoted

race or a marked vote-by-mail absentee ballot in which every

race is undervoted which shall include all valid votes as
determined by the canvassing board based on rules adopted by the
division pursuant to s. 102.166(4). All duplicate ballots shall
be clearly labeled "duplicate," bear a serial number which shall
be recorded on the defective ballot, and be counted in lieu of
the defective ballot. After a ballot has been duplicated, the
defective ballot shall be placed in an envelope provided for
that purpose, and the duplicate ballot shall be tallied with the
other ballots for that precinct.

(7) Vote-by-mail Absertee ballots may be counted by

automatic tabulating equipment if they have been marked in a
manner which will enable them to be properly counted by such
equipment.

(8) The return printed by the automatic tabulating
equipment, to which has been added the return of write-in, vote-
by-mail absentee, and manually counted votes and votes from
provisional ballots, shall constitute the official return of the
election upon certification by the canvassing board. Upon
completion of the count, the returns shall be open to the
public. A copy of the returns may be posted at the central
counting place or at the office of the supervisor of elections
in lieu of the posting of returns at individual precincts.

Section 12. Section 101.572, Florida Statutes, is amended
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261 to read:
262 101.572 Public inspection of ballots.—The official ballots
263 and ballot cards received from election boards and removed from

264| vote-by-mail absermtee ballot mailing envelopes shall be open for

265| public inspection or examination while in the custody of the
266 supervisor of elections or the county canvassing board at any
267 reasonable time, under reasonable conditions; however, no

268| persons other than the supervisor of elections or his or her
269| employees or the county canvassing board shall handle any

270 official ballot or ballot card. If the ballots are being

271| examined prior to the end of the contest period in s. 102.168,
272 the supervisor of elections shall make a reasonable effort to
273 notify all candidates whose names appear on such ballots or
274 ballot cards by telephone or otherwise of the time and place of
275| the inspection or examination. All such candidates, or their
276 representatives, shall be allowed to be present during the

277 inspection or examination.

278 Section 13. Paragraphs (a) and (b) of subsection (2) of
279 section 101.591, Florida Statutes, are amended to read:

280 101.591 Voting system audit.—

281 (2) (a) A manual audit shall consist of a public manual
282 tally of the votes cast in one randomly selected race that

283 appears on the ballot. The tally sheet shall include election-
284 day, vote-by-mail aksentee, early voting, provisional, and

285 overseas ballots, in at least 1 percent but no more than 2

286 percent of the precincts chosen at random by the county
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287| canvassing board or the local beoard responsible for certifying
288 the election. If 1 percent of the precincts is less than one

289| entire precinct, the audit shall be conducted using at least one
290f precinct chosen at random by the county canvassing board or the
291 local board responsible for certifying the election. Such

292| precincts shall be selected at a publicly noticed canvassing

293 board meeting.

294 (b) An automated audit shall consist of a public automated
295 tally of the votes cast across every race that appears on the

296| ballot. The tally sheet shall include election day, vote-by-mail

297 absentee, early voting, provisional, and overseas ballots in at
298 least 20 percent of the precincts chosen at random by the county
299 canvassing board or the local board responsible for certifying
300 the election. Such precincts shall be selected at a publicly

301 noticed canvassing board meeting.

302 Section 14. Section 101.6105, Florida Statutes, is amended
303 to read:
304 101.6105 Vote-by-mail Absentee voting.—The provisions of

305| the electicn code relating to vote-by-mail abserntee voting and

306| vote-by-mail absentee ballots shall apply to elections under ss.

307 101.6101-101.6107 only insofar as they do not conflict with the
308 provisions of ss. 101.6101-101.6107.

309 Section 15. Section 101.62, Florida Statutes, 1s amended
310 to read:

311 101.62 Request for vote-by-mail absentee ballots.—
312 (1) (a) The supervisor shall accept a request for a vote-
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313| by-mail amr—eabsentee ballot from an elector in person or in
314 writing. One request shall be deemed sufficient to receive a

315| vote-by-mail ap—absentee ballot for all elections through the

316 end of the calendar year of the second ensuing regularly
317 scheduled general election, unless the elector or the elector's
318| designee indicates at the time the request is made the elections

319 for which the elector desires to receive a vote-by-mail aw

320| =abksentee ballot. Such request may be considered canceled when
321 any first-class mail sent by the supervisor to the elector is
322 returned as undeliverable.

323 (b) The supervisor may accept a written or telephonic

324 request for a vote-by-mail amn-absentee ballot to be mailed to an

325 elector's address on file in the Florida Voter Registration

326 System from the elector, or, if directly instructed by the

327 elector, a member of the elector's immediate family, or the

328| elector's legal guardian; if the ballot is requested to be

329] mailed to an address other than the elector's address on file in
330 the Florida Voter Registration System, the request must be made
331 in writing and signed by the elector. However, an absent

332 uniformed service voter or an overseas voter seeking a vote-by-
333 mail an—absentee ballot is not required to submit a signed,

334 written request for a vote-by-mail am—absentee ballot that is

335| being mailed to an address other than the elector's address on
336 file in the Florida Voter Registration System. For purposes of
337 this section, the term "immediate family" has the same meaning

338 as specified in paragraph (4) (c). The person making the request
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339 must disclose:
340 1. The name of the elector for whom the ballot is

341 requested.

342 2. The elector's address.

343 3 The elector's date of birth.

344 4 The requester's name.

345 5. The requester's address.

346 6 The requester's driver license number, if available.
347 7 The requester's relationship to the elector.

348 8 The requester's signature (written requests only).
349 (c) Upon receiving a request for a vote-by-mail an

350| absentee ballot from an absent voter, the supervisor of

351 elections shall notify the voter of the free access system that
352 has been designated by the department for determining the status
353 of his or her vote-by-mail absentee ballot.

354 (2) A request for a vote-by-mail am—-absentee ballot to be

355| mailed to a voter must be received no later than 5 p.m. on the
356 sixth day before the election by the supervisor of elections.

357 The supervisor of elections shall mail vote-by-mail absentee

358| ballots to voters requesting ballots by such deadline no later
359 than 4 days before the election.
360 (3) For each request for a vote-by-mail am—absentee ballot

361 received, the supervisor shall record the date the request was

362| made, the date the vote-by-mail absemtee ballot was delivered to

363 the voter or the voter's designee or the date the vote-by-mail

364 absertee ballot was delivered to the post office or other
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carrier, the date the ballot was received by the supervisor, the
absence of the voter's signature on the voter's certificate, if
applicable, and such other information he or she may deem
necessary. This information shall be provided in electronic
format as provided by rule adopted by the division. The
information shall be updated and made available no later than 8
a.m. of each day, including weekends, beginning 60 days before
the primary until 15 days after the general election and shall
be contemporaneously provided to the division. This information
shall be confidential and exempt from s. 119.07(1) and shall be
made available to or reproduced only for the voter requesting
the ballot, a canvassing board, an election official, a
political party or official thereof, a candidate who has filed
qualification papers and is opposed in an upcoming election, and
registered political committees for political purposes only.

(4) (a) No later than 45 days before each presidential
preference primary election, primary election, and general

election, the supervisor of elections shall send a vote-by-mail

aa—absentee ballot as provided in subparagraph (c)2. to each
absent uniformed services voter and to each overseas voter who

has requested a vote-by-mail ar—absentee ballot.

(b) The supervisor of elections shall mail a vote-by-mail

ap—absentee ballot to each absent qualified voter, other than
those listed in paragraph (a), who has requested such a ballot,
between the 35th and 28th days before the presidential

preference primary election, primary election, and general
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391 election. Except as otherwise provided in subsection (2) and
392 after the period described in this paragraph, the supervisor

393| shall mail vote-by-mail absemtee ballots within 2 business days

394 after receiving a request for such a ballot.

395 (c) The supervisor shall provide a vote-by-mail an

396 abserntee ballot to each elector by whom a request for that

397| ballot has been made by one of the following means:

398 1. By nonforwardable, return-if-undeliverable mail to the
399| elector's current mailing address on file with the supervisor or
400} any other address the elector specifies in the request.

401 2. By forwardable mail, e-mail, or facsimile machine

402 transmission to absent uniformed services voters and overseas
403] voters. The absent uniformed services voter or overseas voter

404| may designate in the vote-by-mail abksemtee ballot request the

405| preferred method of transmission. If the voter does not
406| designate the method of transmission, the vote-by-mail absentee
407 ballot shall be mailed.

408 3. By personal delivery before 7 p.m. on election day to
409] the elector, upon presentation of the identification required in
4101 s. 101.043.

411 4. By delivery to a designee on election day or up to 5
412 days prior to the day of an election. Any elector may designate
413 in writing a person to pick up the ballot for the elector;

414 however, the person designated may not pick up more than two

415| vote-by-mail akbserntee ballots per election, other than the

416| designee's own ballot, except that additional ballots may be
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417| picked up for members of the designee's immediate family. For
418} purposes of this section, "immediate family" means the

419} designee's spouse or the parent, child, grandparent, or sibling
420 of the designee or of the designee's spouse. The designee shall
421| provide to the supervisor the written authorization by the

422 elector and a picture identification of the designee and must
423| complete an affidavit. The designee shall state in the affidavit
424 that the designee is authorized by the elector to pick up that
425 ballot and shall indicate if the elector is a member of the

426| designee's immediate family and, if so, the relationship. The
427 department shall prescribe the form of the affidavit. If the
428 supervisor is satisfied that the designee is authorized to pick
429| wup the ballot and that the signature of the elector on the

430 written authorization matches the signature of the elector on
431 file, the supervisor shall give the ballot to that designee for
432 delivery to the elector.

433 5. Except as provided in s. 101.655, the supervisor may
434 not deliver a vote-by-mail amabsentee ballot to an elector or

435 an elector's immediate family member on the day of the election
436| unless there is an emergency, to the extent that the elector

437 will be unable to go to his or her assigned polling place. If a
438 vote-by-mail am—-absentee ballot is delivered, the elector or his

439! or her designee shall execute an affidavit affirming to the

440 facts which allow for delivery of the vote-by-mail absentee

441 ballot. The department shall adopt a rule providing for the form
442 of the affidavit.
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443 (5) If the department is unable to certify candidates for
444 an election in time to comply with paragraph (4) (a), the

445 Department of State is authorized to prescribe rules for a

446| ballot to be sent to absent uniformed services voters and

447 overseas voters.

448 (6) Nothing other than the materials necessary to vote by
449| mail absentee shall be mailed or delivered with any vote-by-mail
450 absemtee ballot.

451 Section 1lo6. Subsections (1) and (4) of section 101.064,

452 Florida Statutes, are amended to read:

453 101.64 Delivery of vote-by-mail absentee ballots;

454 envelopes; form.—

455 (1) The supervisor shall enclose with each vote-by-mail

456 absentee ballot two envelopes: a secrecy envelope, into which
457 the absent elector shall enclose his or her marked ballot; and a
458| mailing envelope, into which the absent elector shall then place
459{ the secrecy envelope, which shall be addressed to the supervisor
460 and also bear on the back side a certificate in substantially

461 the following form:

462

463 Note: Please Read Instructions Carefully Before

464 Marking Ballot and Completing Voter's Certificate.

465

466 VOTER'S CERTIFICATE

467 I, ...., do solemnly swear or affirm that I am a qualified
468 and registered voter of .... County, Florida, and that I have
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469 not and will not vote more than one ballot in this election. I
470 understand that if I commit or attempt to commit any fraud in
471 connection with voting, vote a fraudulent ballot, or vote more
472 than once in an election, I can be convicted of a felony of the
473| third degree and fined up to $5,000 and/or imprisoned for up to
474 5 years. I also understand that failure to sign this certificate

475 will invalidate my ballot.

476

477 ... (Date) ... ... (Voter's Signature)...
478

479 (4) The supervisor shall mark, code, indicate on, or

480 otherwise track the precinct of the absent elector for each
481| vote-by-mail absentee ballot.
482 Section 17. Section 101.65, Florida Statutes, is amended

483 to read:
484 101.65 Instructions to absent electors.—The supervisor

485 shall enclose with each vote-by-mail absentee ballot separate

486|] printed instructions in substantially the following form:

487

488 READ THESE INSTRUCTIONS CAREFULLY

489 BEFORE MARKING BALLOT.

490 1. VERY IMPORTANT. In order to ensure that your vote-by-

491 mail absentee ballot will be counted, it should be completed and
492 returned as soon as possible so that it can reach the supervisor
493 of elections of the county in which your precinct is located no

494 later than 7 p.m. on the day of the election. However, if you
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are an overseas voter casting a ballot in a presidential

preference primary or general election, your vote-by-mail

aesentee ballot must be postmarked or dated no later than the
date of the election and received by the supervisor of elections
of the county in which you are registered to vote no later than
10 days after the date of the election.

2. Mark your ballot in secret as instructed on the ballot.
You must mark your own ballot unless you are unable to do so
because of blindness, disability, or inability to read or write.

3. Mark only the number of candidates or issue choices for
a race as indicated on the ballot. If you are allowed to "Vote
for One" candidate and you vote for more than one candidate,

your vote in that race will not be counted.

4. Place your marked ballot in the enclosed secrecy
envelope.
5. Insert the secrecy envelope into the enclosed mailing

envelope which is addressed to the supervisor.
6. Seal the mailing envelope and completely fill out the
Voter's Certificate on the back of the mailing envelope.

7. VERY IMPORTANT. In order for your vote-by-mail absentee

ballot to be counted, you must sign your name on the line above

(Voter's Signature). A vote-by-mail An—absentee ballot will be

considered illegal and not be counted if the signature on the
voter's certificate does not match the signature on record. The
signature on file at the start of the canvass of the vote-by-

mail absemtee ballots is the signature that will be used to
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521| verify your signature on the voter's certificate. If you need to
522| wupdate your signature for this election, send your signature

523| update on a voter registration application to your supervisor of
524 elections so that it is received no later than the start of the

525 canvassing of vote-by-mail abserntee ballots, which occurs no

526| earlier than the 15th day before election day.

527 8. VERY IMPORTANT. If you are an overseas voter, you must
528 include the date you signed the Voter's Certificate on the line
529| above (Date) or your ballot may not be counted.

530 9. Mail, deliver, or have delivered the completed mailing
531| envelope. Be sure there is sufficient postage if mailed.

532 10. FELONY NOTICE. It is a felony under Florida law to
533 accept any gift, payment, or gratuity in exchange for your vote
534 for a candidate. It is also a felony under Florida law to vote
535 in an election using a false identity or false address, or under
536 any other circumstances making your ballot false or fraudulent.
537 Section 18. Subsections (1) and (2) of section 101.655,
538 Florida Statutes, are amended to read:

539 101.655 Supervised voting by absent electors in certain
540 facilities.—

541 (1) The supervisor of elections of a county shall provide
542 supervised voting for absent electors residing in any assisted
543 living facility, as defined in s. 429.02, or nursing home

544 facility, as defined in s. 400.021, within that county at the
545 request of any administrator of such a facility. 3Such request

546 for supervised voting in the facility shall be made by
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547 submitting a written request to the supervisor of elections no
548 later than 21 days prior to the election for which that request
549| 1is submitted. The request shall specify the name and address of
550| the facility and the name of the electors who wish to vote by
551| mail absentee in that election. If the request contains the

552 names of fewer than five voters, the supervisor of elections is
553 not required to provide supervised voting.

554 (2) The supervisor of elections may, in the absence of a
555 request from the administrator of a facility, provide for

556 supervised voting in the facility for those persons who have

557 requested vote-by-mail abksentee ballots. The supervisor of

558 elections shall notify the administrator of the facility that
559 supervised voting will occur.

560 Section 19. Section 101.661, Florida Statutes, is amended
561 to read:

562 101.661 Voting vote-by-mail absentee ballots.—All electors

563| must personally mark or designate their choices on the vote-by-

564 mail abserntee ballot, except:

565 (1) Electors who require assistance to vote because of
566 blindness, disability, or inability to read or write, who may
567 have some person of the elector's choice, other than the

568 elector’'s employer, an agent of the employer, or an officer or
569 agent of the elector's union, mark the elector's choices or

570 assist the elector in marking his or her choices on the ballot.

571 (2) As otherwise provided in s. 101.051 or s. 101.655.
572 Section 20. Section 101.662, Florida Statutes, is amended
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573 to read:
574 101.662 Accessibility of vote-by-mail absertee ballots.—It

575 is the intent of the Legislature that voting by vote-by-mail

576| absentee ballot be by methods that are fully accessible to all
577 voters, including voters having a disability. The Department of
578 State shall work with the supervisors of elections and the

579| disability community to develop and implement procedures and
580 technologies, as possible, which will include procedures for

581| providing vote-by-mail absemntee ballots, upon request, in

582 alternative formats that will allow all voters to cast a secret,

583| independent, and verifiable vote-by-mail abserntee ballot without

584 the assistance of another person.

585 Section 21. Section 101.67, Florida Statutes, is amended
586 to read:

587 101.67 Safekeeping of mailed ballots; deadline for

588 receiving vote-by-mail absemtee ballots.—

589 (1) The supervisor of elections shall safely keep in his
590 or her office any envelopes received containing marked ballots
591 of absent electors, and he or she shall, before the canvassing
592 of the election returns, deliver the envelopes to the county
593 canvassing board along with his or her file or list kept

594 regarding said ballots.

595 (2) Except as provided in s. 101.6952(5), all marked

596 absent electors' ballots to be counted must be received by the
597 supervisor by 7 p.m. the day of the election. All ballots

598 received thereafter shall be marked with the time and date of
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599 receipt and filed in the supervisor's office.
600 Section 22. Section 101.68, Florida Statutes, is amended

601 to read:
602 101.68 Canvassing of vote-by-mail absentee ballot.—

603 (1) The supervisor of the county where the absent elector
604| resides shall receive the voted ballot, at which time the

005 supervisor shall compare the signature of the elector on the

606 voter's certificate with the signature of the elector in the

607 registration books or the precinct register to determine whether
608 the elector is duly registered in the county and may record on
609 the elector's registration certificate that the elector has

610 voted. However, effective July 1, 2005, an elector who dies

611 after casting a vote-by-mail amr—-absentee ballot but on or before

612| election day shall remain listed in the registration books until
613 the results have been certified for the election in which the
614 ballot was cast. The supervisor shall safely keep the ballot

615 unopened in his or her office until the county canvassing board
616| canvasses the vote. Except as provided in subsection (4), after

617 a vote-by-mail ap—absentee ballot is received by the supervisor,

618 the ballot is deemed to have been cast, and changes or additions
619| may not be made to the voter's certificate.

620 (2) {a) The county canvassing board may begin the

621 canvassing of vote-by-mail absentee ballots at 7 a.m. on the

622 15th day before the election, but not later than noon on the day
623 following the election. In addition, for any county using

624 electronic tabulating equipment, the processing of vote-by-mail
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625| absertee ballots through such tabulating equipment may begin at
626 7 a.m. on the 15th day before the election. However,
627 notwithstanding any such authorization to begin canvassing or

028 otherwise processing vote-by-mail absermtee ballots early, no

629] result shall be released until after the closing of the polls in
630 that county on election day. Any supervisor of elections, deputy
631 supervisor of elections, canvassing bocard member, election board
632 member, or election employee who releases the results of a

633 canvassing or processing of vote-by-mail absentee ballots prior

©34 to the closing of the polls in that county on election day

635 commits a felony of the third degree, punishable as provided in
636 s. 775.082, s. 775.083, or s. 775.084.

637 (b) To ensure that all vote-by-mail absenrtee ballots to be

638 counted by the canvassing board are accounted for, the

639| canvassing board shall compare the number of ballcots in its

640| possession with the number of requests for ballots received to
641| be counted according to the supervisor's file or list.

642 (c)1. The canvassing board shall, if the supervisor has
643 not already done so, compare the signature of the elector on the

644 voter's certificate or on the vote-by-mail akserntee ballot

645| affidavit as provided in subsection (4) with the signature of
646 the elector in the registration books or the precinct register
647 to see that the elector is duly registered in the county and to
048 determine the legality of that vote-by-mail absentee ballot. The

649 ballot of an elector who casts a vote-by-mail amr—abserntee ballot

650 shall be counted even if the elector dies on or before election
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651 day, as long as, prior to the death of the voter, the ballot was
©52| postmarked by the United States Postal Service, date-stamped

653| with a verifiable tracking number by a common carrier, or

654 already in the possession of the supervisor of elections. A

655 vote-by-mail An-—absentee ballot shall be considered illegal if
656 the voter's certificate or vote-by-mail abserntee ballot

657 affidavit does not include the signature of the elector, as
658 shown by the registration records or the precinct register.

©659| However, a vote-by-mail ap—absentee ballot is not considered

660 illegal if the signature of the elector does not cross the seal
661 of the mailing envelope. If the canvassing board determines that
662 any ballot is illegal, a member of the board shall, without

663 opening the envelope, mark across the face of the envelope:

664 "rejected as i1llegal." The vote-by-mail abserntee ballot

665 affidavit, if applicable, the envelope, and the ballct contained
666| therein shall be preserved in the manner that official ballots
667 voted are preserved.

668 2. If any elector or candidate present believes that a

669| vote-by-mail am—absertee ballot is illegal due to a defect

670 apparent on the voter's certificate or the vote-by-mail absentee

671 ballot affidavit, he or she may, at any time before the ballot
672 is removed from the envelope, file with the canvassing board a
673| protest against the canvass of that ballot, specifying the

674 precinct, the ballot, and the reason he or she believes the
675 ballot to be illegal. A challenge based upon a defect in the
676| voter's certificate or vote-by-mail absentee ballot affidavit
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677 may not be accepted after the ballot has been removed from the
©78| mailing envelope.

679 (d) The canvassing board shall record the ballot upon the
680| proper record, unless the ballot has been previously recorded by
681 the supervisor. The mailing envelopes shall be opened and the
682 secrecy envelopes shall be mixed so as to make it impossible to
683| determine which secrecy envelope came out of which signed

684| mailing envelope; however, in any county in which an electronic
685 or electromechanical voting system is used, the ballots may be
686 sorted by ballot styles and the mailing envelopes may be opened
©87 and the secrecy envelopes mixed separately for each ballot

688 style. The votes on vote-by-mail abserntee ballots shall be

689 included in the total vote of the county.

690 (3) The supervisor or the chair of the county canvassing
691| board shall, after the board convenes, have custody of the vote-
692| by-mail absentee ballots until a final proclamation is made as
693 to the total vote received by each candidate.

694 (4) (a) The supervisor of elections shall, on behalf of the
695 county canvassing board, notify each elector whose ballot was
696 rejected as illegal and provide the specific reason the ballot
697 was rejected. The supervisor shall mail a voter registration

698 application to the elector to be completed indicating the

699| elector's current signature if the elector's ballot was rejected
700| due to a difference between the elector's signature on the

701 voter's certificate or vote-by-mail absentee ballot affidavit

702 and the elector's signature in the registration books or
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703| precinct register. This section does not prohibit the supervisor
704 from providing additional methods for updating an elector's

705 signature.

706 (b) Until 5 p.m. on the day before an election, the

707 supervisor shall allow an elector who has returned a vote-by-
708| mail an—absentee ballot that does not include the elector's

709 signature to complete and submit an affidavit in order to cure

710| the unsigned vote-by-mail absentee ballot.

711 (c) The elector shall provide identification to the
712 supervisor and must complete a vote-by-mail ap—absentee ballot

713| affidavit in substantially the following form:

714

715 VOTE-BY-MAIL ARSENTEE BALLOT AFFIDAVIT

716 I, ...., am a qualified voter in this election and

717 registered voter of .... County, Florida. I do solemnly swear or

718 affirm that I requested and returned the vote-by-mail absentee

719| ballot and that I have not and will not vote more than one

720 Dballot in this election. I understand that if I commit or

721 attempt any fraud in connection with voting, vote a fraudulent
722 ballot, or vote more than once in an election, I may be

723 convicted of a felony of the third degree and fined up to $5,000
724 and imprisoned for up to 5 years. I understand that my failure

725 to sign this affidavit means that my vote-by-mail aksentee

726 ballot will be invalidated.
727
728 ... {Voter's Signature)..
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730 ... (Address) ...
731
732 (d) Instructions must accompany the vote-by-mail absentee

733| ballot affidavit in substantially the following form:
734
735 READ THESE INSTRUCTIONS CAREFULLY BEFORE COMPLETING THE
736| AFFIDAVIT. FAILURE TO FOLLOW THESE INSTRUCTIONS MAY CAUSE YOUR
737 BALLOT NOT TO COUNT.

738
739 1. 1In order to ensure that your vote-by-mail akserntee

740 ballot will be counted, your affidavit should be completed and
741 returned as soon as possible so that it can reach the supervisor
742 of elections of the county in which your precinct is located no
743 later than 5 p.m. on the 2nd day before the election.

744 2. You must sign your name on the line above (Voter's

745 Signature) .

746 3. You must make a copy of one of the following forms of
747 identification:

748 a. Identification that includes your name and photograph:
749| United States passport; debit or credit card; military

750 identification; student identification; retirement center

751 identification; neighborhood association identification; or

752 public assistance identification; or

753 b. Identification that shows your name and current

754 residence address: current utility bill, bank statement,

Page 29 of 50

CODING: Words stricken are deletions; words underlined are additions.
hb0361-00



F L ORI DA H O U S E O F R EPRESENTATIVE S

HB 361 2016

755 government check, paycheck, or government document (excluding
756| voter identification card).

757 4. Place the envelope bearing the affidavit into a mailing
758 envelope addressed to the supervisor. Insert a copy of your

759 identification in the mailing envelope. Mail, deliver, or have
760 delivered the completed affidavit along with the copy of your
761 identification to your county supervisor of elections. Be sure
762 there is sufficient postage if mailed and that the supervisor's
763 address 1is correct.

764 5. Alternatively, you may fax or e-mail your completed

765 affidavit and a copy of your identification to the supervisor of
766| elections. If e-mailing, please provide these documents as

767 attachments.

768 {e) The department and each supervisor shall include the
769| affidavit and instructions on their respective websites. The

770 supervisor must include his or her office's mailing address, e-
771 mail address, and fax number on the page containing the

772 affidavit instructions; the department's instruction page must
773 include the office mailing addresses, e-mail addresses, and fax
774 numbers of all supervisors of elections or provide a conspicuous
775 link to such addresses.

776 (f) The supervisor shall attach each affidavit received to

777 the appropriate vote-by-mail absentee ballot mailing envelope.

778 Section 23. Section 101.69, Florida Statutes, i1is amended
779 to read:
780 101.69 Voting in person; return of vote-by-mail absentee
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7811 ballot.—The provisions of this code shall not be construed to
782| prohibit any elector from voting in person at the elector's
783| precinct on the day of an election or at an early voting site,

784| notwithstanding that the elector has requested a vote-by-mail =arn

785 absentee ballot for that election. An elector who has returned a
786 voted vote-by-mail absentee ballot to the supervisor, however,

787 is deemed to have cast his or her ballot and is not entitled to
788 vote another ballot or to have a provisional ballot counted by
789] the county canvassing board. An elector who has received a vote-
790 by-mail ar—eabsentee ballot and has not returned the voted ballot
791 to the supervisor, but desires to vote in person, shall return
792 the ballot, whether voted or not, to the election board in the
793| elector's precinct or to an early voting site. The returned

794| Dballot shall be marked "canceled" by the board and placed with
795 other canceled ballots. However, if the elector does not return
796| the ballot and the election official:

797 (1) Confirms that the supervisor has received the

798 elector's vote-by-mail abserntee ballot, the elector shall not be

799| allowed to vote in person. If the elector maintains that he or

800 she has not returned the vote-by-mail absentee ballot or remains

801 eligible to vote, the elector shall be provided a provisional
802 ballot as provided in s. 101.048.
803 (2) Confirms that the supervisor has not received the

804 elector's vote-by-mail absentee ballot, the elector shall be

805 allowed to vote in person as provided in this code. The

806 elector's vote-by-mail absertee ballot, if subsequently
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807 received, shall not be counted and shall remain in the mailing
808 envelope, and the envelope shall be marked "Rejected as

809 Illegal."”

810 (3) Cannot determine whether the supervisor has received

811 the elector's vote-by-mail absermtee ballot, the elector may vote

812 a provisional ballot as provided in s. 101.048.
813 Section 24. Subsections (1) and (2) of section 101.6921,
814 Florida Statutes, are amended to read:

815 101.6921 Delivery of special vote-by-mail absentee ballot

816, to certain first-time voters.-—

817 (1) The provisions of this section apply to voters who are
818 subject to the provisions of s. 97.0535 and who have not

819| provided the identification or certification required by s.

820 97.0535 by the time the vote-by-mail absentee ballot is mailed.

821 (2) The supervisor shall enclose with each vote-by-mail

822| absenrtee ballot three envelopes: a secrecy envelope, into which
823 the absent elector will enclose his or her marked ballot; an

824 envelope containing the Voter's Certificate, into which the

825 absent elector shall place the secrecy envelope; and a mailing
826 envelope, which shall be addressed to the supervisor and into
827 which the absent elector will place the envelope containing the
828 Voter's Certificate and a copy of the required identification.
829 Section 25. Section 101.6923, Florida Statutes, 1s amended
830 to read:

831 101.6923 Special vote-by-mail absentee ballot instructions

832 for certain first-time voters.-—
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833 (1) The provisions of this section apply to voters who are
834 subject to the provisions of s. 97.0535 and who have not
835| provided the identification or information required by s.

836| 97.0535 by the time the vote-by-mail =bserntee ballot is mailed.

837 (2) A voter covered by this section shall be provided with
838| printed instructions with his or her vote-by-mail absentee

839| ballot in substantially the fcllowing form:

840

841 READ THESE INSTRUCTIONS CAREFULLY BEFORE MARKING YOUR

842 BALLOT. FAILURE TOC FOLLOW THESE INSTRUCTIONS MAY CAUSE
843 YOUR BALLOT NOT TO COUNT.

844

845 1. In order to ensure that your vote-by-mail absentee

846 ballot will be counted, it should be completed and returned as
847 soon as possible so that it can reach the supervisor of

848| elections of the county in which your precinct is located no
849 later than 7 p.m. on the date of the election. However, if you
850 are an overseas voter casting a ballot in a presidential

851| preference primary or general election, your vote-by-mail

852 absentee ballot must be postmarked or dated no later than the
853| date of the election and received by the supervisor of elections
854 of the county in which you are registered to vote no later than
855 10 days after the date of the election.

856 2. Mark your ballot in secret as instructed on the ballot.
857 You must mark your own ballot unless you are unable to do so

858 because of blindness, disability, or inability to read or write.
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859 3. Mark only the number of candidates or issue choices for
860| a race as indicated on the ballot. If you are allowed to "Vote
861 for One" candidate and you vote for more than one, your vote in
862 that race will not be counted.

863 4, Place your marked ballot in the enclosed secrecy

864 envelope and seal the envelope.

865 5. Insert the secrecy envelope into the enclosed envelope
866 Dbearing the Voter's Certificate. Seal the envelope and

867 completely fill out the Voter's Certificate on the back of the
868 envelope.

869 a. You must sign your name on the line above (Voter's

870 Signature) .

871 b. If you are an overseas voter, you must include the date
872 vyou signed the Voter's Certificate on the line above (Date) or
873 your ballot may not be counted.

874 c. A vote-by-mail Amn—absentee ballot will be considered

875| 1illegal and will not be counted if the signature on the Voter's
876 Certificate does not match the signature on record. The

877 signature on file at the start of the canvass of the vote-by-
878| mail absentee ballots is the signature that will be used to

879 verify your signature on the Voter's Certificate. If you need to
880 update your signature for this election, send your signature

881 update on a voter registration application to your supervisor of
882 elections so that it is received no later than the start of

883 canvassing of vote-by-mail absemstee ballots, which occurs no

884 earlier than the 15th day before election day.
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885 6. Unless you meet one of the exemptions in Item 7., you
886| must make a copy of one of the following forms of

887 identification:

888 a. Identification which must include your name and

889| photograph: United States passport; debit or credit card;

890| military identification; student identification; retirement

891 center identification; neighborhood association identification;
892| or public assistance identification; or

893 b. Identification which shows your name and current

894 residence address: current utility bill, bank statement,

895 government check, paycheck, or government document (excluding
896| voter identification card).

897 7. The identification requirements of Item 6. do not apply

898 if you meet one of the following requirements:

899 a. You are 65 years of age or older.
900 b. You have a temporary or permanent physical disability.
901 c. You are a member of a uniformed service on active duty

902 who, by reason of such active duty, will be absent from the

903 county on election day.

904 d. You are a member of the Merchant Marine who, by reason
905 of service in the Merchant Marine, will be absent from the

906 county on election day.

907 e. You are the spouse or dependent of a member referred to
908 in paragraph c¢. or paragraph d. who, by reason of the active

209 duty or service of the member, will be absent from the county on

910 election day.
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911 f. You are currently residing outside the United States.
912 8. Place the envelope bearing the Voter's Certificate into
913 the mailing envelope addressed to the supervisor. Insert a copy
914| of your identification in the mailing envelope. DO NOT PUT YOUR
915| IDENTIFICATION INSIDE THE SECRECY ENVELOPE WITH THE BALLOT OR
916 INSIDE THE ENVELOPE WHICH BEARS THE VOTER'S CERTIFICATE OR YOUR
917 BALLOT WILL NOT COUNT.

918 9. Mail, deliver, or have delivered the completed mailing
919| envelope. Be sure there is sufficient postage if mailed.

920 10. FELONY NOTICE. It is a felony under Florida law to

921 accept any gift, payment, or gratuity in exchange for your vote
922 for a candidate. It is also a felony under Florida law to vote
923 in an election using a false identity or false address, or under
924 any other circumstances making your ballot false or fraudulent.
925 Section 26. Subsections (1) and (2) of section 101.6925,
926 Florida Statutes, are amended to read:

927 101.6925 Canvassing special vote-by-mail absentee

928| ballots.—
929 (1) The supervisor of the county where the absent elector

930| resides shall receive the voted special vote-by-mail absentee

931 ballot, at which time the mailing envelope shall be opened to
932 determine if the voter has enclosed the identification required
933 or has indicated on the Voter's Certificate that he or she is
934 exempt from the identification requirements.

935 (2) If the identification is enclosed or the voter has

936 indicated that he or she is exempt from the identification
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937 requirements, the supervisor shall make the note on the

938 registration records of the voter and proceed to canvass the
939| vote-by-mail abseptee ballot as provided in s. 101.68.

940 Section 27. Section 101.694, Florida Statutes, is amended

941 to read:

942 101.694 Mailing of ballots upon receipt of federal

943| postcard application.—

944 (1) Upon receipt of a federal postcard application for a
945| vote-by-mail am—abserntee ballot executed by a person whose

946| registration is in order or whose application is sufficient to
947 register or update the registration of that person, the

948 supervisor shall send the ballot in accordance with s.

949 101.62(4).

950 (2) Upon receipt of a federal postcard application for a
951 vote-by-mail am—absemntee ballot executed by a person whose

952 registration is not in order and whose application is

953 insufficient to register or update the registration of that
954| person, the supervisor shall follow the procedure set forth in
955 s. 97.073.

956 (3) Vote-by-mail Absentee envelopes printed for voters

957 entitled to vote by mail absemntee under the Uniformed and

958 Overseas Citizens Absentee Voting Act shall meet the

959 specifications as determined by the Federal Voting Assistance
960 Program of the United States Department of Defense and the
961 United States Postal Service.

962 (4) Cognizance shall be taken of the fact that vote-by-
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963| mail absentee ballots and other materials such as instructions
S64 and envelopes are to be carried via air mail, and, to the

965| maximum extent possible, such ballots and materials shall be

966 reduced in size and weight of paper. The same ballot shall be
%67 used, however, as is used by other vote-by-mail absentee voters.

968 Section 28. Subsections (1) and (4) of section 101.6951,
969 Florida Statutes, are amended to read:

970 101.6951 State write—-in vote-by-mail ballot.—

971 (1) An overseas voter may request, not earlier than 180

972| days before a general election, a state write-in vote-by-mail

973| absentee ballot from the supervisor of elections in the county
974 of registration. In order to receive a state write-in ballot,
975 the voter shall state that due to military or other

976 contingencies that preclude normal mail delivery, the voter

977 cannot vote a vote-by-mail ap—absemtee ballot during the normal

978 vote-by-mail abserntee voting period. State write-in vote-by-mail

979| absenptee ballots shall be made available to voters 90 to 180
980 days prior to a general election. The Department of State shall
981| prescribe by rule the form of the state write-in vote-by-mail

982 ballot.

983 (4) The state write-in vote-by-mail ballot shall contain

984 all offices, federal, state, and local, for which the voter

985| would otherwise be entitled to vote.

986 Section 29. Section 101.6952, Florida Statutes, is amended
987 to read:

988 101.6952 Vote-by-mail Absentee ballots for absent
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989 uniformed services and overseas voters.—
990 (1) If an absent uniformed services voter's or an overseas

991| voter's request for an official vote-by-mail abksertee ballot

992| pursuant to s. 101.62 includes an e-mail address, the supervisor
993 of elections shall:

994 (a) Record the voter's e-mail address in the vote-by-mail

995| absentee ballot record;
996 (b) Confirm by e-mail that the vote-by-mail absentee

997 ballot request was received and include in that e-mail the

998 estimated date the vote-by-mail abserntee ballot will be sent to

989| the voter; and
1000 (c) Notify the voter by e-mail when the voted vote-by-mail

1001| abserntee ballot is received by the supervisor of elections.
1002 (2) {a) An absent uniformed services voter or an overseas
1003| wvoter who makes timely application for but does not receive an

1004| official vote-by-mail abseptee ballot may use the federal write-

1005 in absentee ballot to vote in any federal, state, or local

1006| election.

1007 (b)1. In an election for federal office, an elector may
1008 designate a candidate by writing the name of a candidate on the
1009| ballot. Except for a primary or special primary election, the
1010 elector may alternatively designate a candidate by writing the
1011 name of a political party on the ballot. A written designation
1012 of the political party shall be counted as a vote for the

1013 candidate of that party if there is such a party candidate in
1014 the race.
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2. In a state or local election, an elector may vote in
the section of the federal write-in absentee ballot designated
for nonfederal races by writing on the ballot the title of each
office and by writing on the ballot the name of the candidate
for whom the elector is voting. Except for a primary, special
primary, or nonpartisan election, the elector may alternatively
designate a candidate by writing the name of a political party
on the ballot. A written designation of the political party
shall be counted as a vote for the candidate of that party if
there is such a party candidate in the race. In addition, the
elector may vote on any ballot measure presented in such
election by identifying the ballot measure on which he or she
desires to vote and specifying his or her vote on the measure.
For purposes of this section, a vote cast in a judicial merit
retention election shall be treated in the same manner as a
ballot measure in which the only allowable responses are "Yes"
or "No."

(c) In the case of a joint candidacy, such as for the
offices of President/Vice President or Governor/Lieutenant
Governor, a valid vote for one or both gqualified candidates on
the same ticket shall constitute a vote for the joint candidacy.

(d) For purposes of this subsection and except when the
context clearly indicates otherwise, such as when a candidate in
the election is affiliated with a political party whose name
includes the word "Independent," "Independence," or a similar

term, a voter designation of "No Party Affiliation" or
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1041 "Independent," or any minor variation, misspelling, or

1042 abbreviation thereof, shall be considered a designation for the
1043 candidate, other than a write-in candidate, who qualified to run
1044 in the race with no party affiliation. If more than one

1045| candidate qualifies to run as a candidate with no party

1046| affiliation, the designation may not count for any candidate
1047 unless there is a valid, additional designation of the

1048 candidate's name.

1049 (e) Any abbreviation, misspelling, or other minor

1050 variation in the form of the name of an office, the name of a
1051 candidate, the ballot measure, or the name of a political party
1052| must be disregarded in determining the validity of the ballot.
1053 (3) (a) An absent uniformed services voter or an overseas
1054| wvoter who submits a federal write-in absentee ballot and later

1055 receives an official vote-by-mail absestee ballot may submit the

1056 official vote-by-mail absentee ballot. An elector who submits a

1057 federal write-in absentee ballot and later receives and submits

1058 an official vote-by-mail akbsentee ballot should make every

1059 reasonable effort to inform the appropriate supervisor of

1060| elections that the elector has submitted more than one ballot.
1061 {(b) A federal write-in absentee ballot may not be

1062 canvassed until 7 p.m. on the day of the election. A federal
1063| write-in absentee ballot from an overseas voter in a

1064 presidential preference primary or general election may not be
1065 canvassed until the conclusion of the 10-day period specified in

1066 subsection (5). Each federal write-in absentee ballot received
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1067| by 7 p.m. on the day of the election shall be canvassed pursuant
1068 to ss. 101.5614(5) and 101.68, unless the elector's official
1069| vote-by-mail absentee ballot is received by 7 p.m. on election

1070| day. Each federal write-in absentee ballot from an overseas
1071| wvoter in a presidential preference primary or general election
1072 received by 10 days after the date of the election shall be
1073 canvassed pursuant to ss. 101.5614(5) and 101.68, unless the
1074| overseas voter's official vote-by-mail absentee ballot is

1075 received by 10 days after the date of the election. If the
1076 elector's official vote-by-mail aksertee ballot is received by 7

1077 p.m. on election day, or, for an overseas voter in a
1078| presidential preference primary or general election, no later
1079| than 10 days after the date of the election, the federal write-

1080 in absentee ballot is invalid and the official vote-by-mail

1081| absestee ballot shall be canvassed. The time shall be regulated
1082| by the customary time in standard use in the county seat of the
1083 1locality.

1084 (4) For vote-by-mail absemntee ballots received from absent

1085 uniformed services voters or overseas voters, there is a

1086| presumption that the envelope was mailed on the date stated on
1087 the outside of the return envelope, regardless of the absence of
1088 a postmark on the mailed envelope or the existence of a postmark
1089| date that is later than the date of the election.

1090 (5) A vote-by-mail Ap—absentee ballot from an overseas

1091 voter in any presidential preference primary or general election

1092 which is postmarked or dated no later than the date of the
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1093 election and is received by the supervisor of elections of the

1094 county in which the overseas voter is registered no later than

1095 10 days after the date of the election shall be counted as long
1096| as the vote-by-mail absentee ballot is otherwise proper.

1097 Section 30. Section 101.697, Florida Statutes, is amended
1098 to read:

1099 101.697 Electronic transmission of election materials.—The
1100 Department of State shall determine whether secure electronic
1101| means can be established for receiving ballots from overseas
1102 voters. If such security can be established, the department

1103 shall adopt rules to authorize a supervisor of elections to

1104 accept from an overseas voter a request for a vote-by-mail an

1105] absentee ballot or a voted vote-by-mail absentee ballot by

1106 secure facsimile machine transmission or other secure electronic
1107 means. The rules must provide that in order to accept a voted
1108 ballot, the verification of the voter must be established, the
1109| security of the transmission must be established, and each
1110| ballot received must be recorded.

1111 Section 31. Paragraph (a) of subsection (4) of section
1112 102.031, Florida Statutes, is amended to read:

1113 102.031 Maintenance of good order at polls; authorities;
1114| persons allowed in polling rooms and early voting areas;

1115 unlawful solicitation of voters.—

1116 (4) (a) No person, political committee, or other group or
1117 organization may solicit voters inside the polling place or

1118| within 100 feet of the entrance to any polling place, a polling
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1119 room where the polling place is also a polling room, an early
1120 voting site, or an office of the supervisor of elections where

1121| vote-by-mail absentee ballots are requested and printed on

1122 demand for the convenience of electors who appear in person to
1123 request them. Before the opening of the polling place or early
1124| wvoting site, the clerk or supervisor shall designate the no-
1125 solicitation zone and mark the boundaries.

1126 Section 32. Subsections (2), (3), and (4) of section

1127 102.141, Florida Statutes, are amended to read:

1128 102.141 County canvassing board; duties.—

1129 (2) The county canvassing board shall meet in a building
1130| accessible to the public in the county where the election

1131 occurred at a time and place to be designated by the supervisor
1132 of elections to publicly canvass the absent absentee electors'
1133] ballots as provided for in s. 101.68 and provisional ballots as
1134| provided by ss. 101.048, 101.049, and 101.6925. Provisional

1135| ballots cast pursuant to s. 101.049 shall be canvassed in a

1136| manner that votes for candidates and issues on those ballots can
1137 be segregated from other votes. Public notice of the time and
1138 place at which the county canvassing board shall meet to canvass
1139| the absent absentee electors' ballots and provisional ballots
1140 shall be given at least 48 hours prior thereto by publication on
1141 the supervisor of elections' website and once in one or more
1142 newspapers of general circulation in the county or, if there is
1143 no newspaper of general circulation in the county, by posting

1144 such notice in at least four conspicuous places in the county.
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As soon as the absent zbserntee electors' ballots and the
provisional ballots are canvassed, the board shall proceed to
publicly canvass the vote given each candidate, nominee,
constitutional amendment, or other measure submitted to the
electorate of the county, as shown by the returns then on file
in the office of the supervisor of elections.

(3) The canvass, except the canvass of absent absentee
electors' returns and the canvass of provisional ballots, shall
be made from the returns and certificates of the inspectors as
signed and filed by them with the supervisor, and the county
canvassing board shall not change the number of votes cast for a
candidate, nominee, constitutional amendment, or other measure
submitted to the electorate of the county, respectively, in any
peolling place, as shown by the returns. All returns shall be
made to the board on or before 2 a.m. of the day following any
primary, general, or other election. If the returns from any
precinct are missing, if there are any omissions on the returns
from any precinct, or if there is an obvious error on any such
returns, the canvassing board shall order a retabulation of the
returns from such precinct. Before canvassing such returns, the
canvassing board shall examine the tabulation of the ballots
cast in such precinct and determine whether the returns
correctly reflect the votes cast. If there is a discrepancy
between the returns and the tabulation of the ballots cast, the
tabulation of the ballots cast shall be presumed correct and

such votes shall be canvassed accordingly.
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1171 (4) (a) The supervisor of elections shall upload into the
1172 county's election management system by 7 p.m. on the day before

1173| the election the results of all early voting and vote-by-mail

1174 absentee ballots that have been canvassed and tabulated by the
1175 end of the early voting period. Pursuant to ss. 101.5614(9),
1176 101.657, and 101.68(2), the tabulation of votes cast or the

1177 results of such uploads may not be made public before the close
1178 of the polls on election day.

1179 (b) The canvassing board shall report all early voting and
1180 all tabulated vote-by-mail absentee results to the Department of

1181 State within 30 minutes after the polls close. Thereafter, the
1182| canvassing board shall report, with the exception of provisional
1183 ballot results, updated precinct election results to the

1184 department at least every 45 minutes until all results are

1185| completely reported. The supervisor of elections shall notify
1186| the department immediately of any circumstances that do not
1187| permit periodic updates as required. Results shall be submitted
1188 in a format prescribed by the department.

1189 Section 33. Subsection (8) of section 102.168, Florida
1190 Statutes, is amended to read:

1191 102.168 Contest of election.—

1192 (8) 1In any contest that requires a review of the

1193 canvassing board's decision on the legality of a vote-by-mail a=n

1194| eabsentee ballot pursuant to s. 101.68 based upon a comparison of
1195 the signature on the voter's certificate and the signature of

1196 the elector in the registration records, the circuit court may
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1197 not review or consider any evidence other than the signature on
1198 the voter's certificate and the signature of the elector in the
1199 registration records. The court's review of such issue shall be
1200| to determine only if the canvassing board abused its discretion
1201 in making its decision.

1202 Section 34. Subsection (1) of section 104.047, Florida
1203 Statutes, is amended to read:

1204 104.047 Vote-by-mail Abserntee ballots and voting;

1205 violations.—

1206 (1) Except as provided in s. 101.62 or s. 101.655, any

1207| person who requests a vote-by-mail am—absentee ballot on behalf

1208 of an elector is guilty of a felony of the third degree,

1209| punishable as provided in s. 775.082, s. 775.083, or s. 775.084.
1210 Section 35. Section 104.06l6, Florida Statutes, is amended
1211 to read:

1212 104.0616 Vote-by-mail Abseptee ballots and voting;

1213} wviolations.—

1214 (1) For purposes of this section, the term "immediate

1215 family" means a person's spouse or the parent, child,

1216 grandparent, or sibling of the person or the person's spouse.
1217 (2) Any person who provides or offers to provide, and any
1218 person who accepts, a pecuniary or other benefit in exchange for
1219 distributing, ordering, requesting, collecting, delivering, or

1220| otherwise physically possessing more than two vote-by-mail

1221| absentee ballots per election in addition to his or her own

1222 ballot or a ballcot belonging to an immediate family member,
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1223 except as provided in ss. 101.6105-101.694, commits a

1224} misdemeanor of the first degree, punishable as provided in s.
1225 775.082, s. 775.083, or s. 775.084.

1226 Section 36. Section 104.17, Florida Statutes, is amended
1227 to read:

1228 104.17 Voting in person after casting vote-by-mail

1229 absentee ballot.—Any person who willfully votes or attempts to
1230| wvote both in person and by vote-by-mail absenmtee ballot at any

1231 election is guilty of a felony of the third degree, punishable
1232 as provided in s. 775.082, s. 775.083, or s. 775.084,

1233 Section 37. Paragraph (b) of subsection (2) of section
1234 117.05, Florida Statutes, is amended to read:

1235 117.05 Use of notary commission; unlawful use; notary fee;
1236| seal; duties; employer liability; name change; advertising;

1237 photocopies; penalties.—

1238 (2)

1239 (b) A notary public may not charge a fee for witnessing a

1240 vote-by-mail amr—absentee ballot in an election, and must witness

1241 such a ballot upon the request of an elector, provided the

1242| notarial act is in accordance with the provisions of this

1243 chapter.

1244 Section 38. Subsection (7) of section 394.459, Florida
1245 Statutes, is amended to read:

1246 394.459 Rights of patients.-—

1247 (7) VOTING IN PUBLIC ELECTIONS.—A patient who is eligible

1248 to vote according to the laws of the state has the right to vote
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1249 in the primary and general elections. The department shall
1250 establish rules to enable patients to obtain voter registration

1251 forms, applications for vote-by-mail absentee ballots, and vote-

1252] by-mail abserntee ballots.

1253 Section 39. Section 741.406, Florida Statutes, is amended
1254 to read:

1255 741.406 Voting by program participant; use of designated
1256| address by supervisor of elections.—A program participant who is

1257 otherwise qualified to vote may request a vote-by-mail an

1258 absentee ballot pursuant to s. 101.62. The program participant
1259 shall automatically receive vote-by-mail absemtee ballots for

1260 all elections in the jurisdictions in which that individual

1261 resides in the same manner as vote-by-mail absentee voters. The

1262| supervisor of elections shall transmit the vote-by-mail abserntee

1263| ballot to the program participant at the address designated by

1264 the participant in his or her application as a vote-by-mail aw

1265| absenptee voter. The name, address, and telephone number of a
1266| program participant may not be included in any list of

1267 registered voters available to the public.

1268 Section 40. Subsection (7) of section 916.107, Florida
1269 Statutes, is amended to read:

1270 916.107 Rights of forensic clients.—

1271 (7) VOTING IN PUBLIC ELECTIONS.—A forensic client who is
1272 eligible to vote according to the laws of the state has the
1273 right to vote in the primary and general elections. The

1274 department and agency shall establish rules to enable clients to
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1275| obtain voter registration forms, applications for vote-by-mail
1276 absentee ballots, and vote-by-mail absentee ballots.

1277 Section 41. This act shall take effect July 1, 2016.
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|Nmmwmmmmu COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 361 (20106)
Amendment No.

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED _ (Y/n

ADOPTED AS AMENDED e (Y/N)

ADOPTED W/O OBJECTION - (Y/N)

FAILED TO ADOPT - (Y/N)

WITHDRAWN ¢ 74 )

OTHER

Committee/Subcommittee hearing bill: Government Operations
Subcommittee

Representative Lee offered the following:

Amendment (with title amendment)

Between lines 1276 and 1277, insert:

Section 41. Section 100.025, Florida Statutes, is amended
to read:

100.025 Citizens residing overseas; notice of elections.—A
citizen of this state who 1s residing overseas may notify the
supervisor of elections in the county where he or she is
registered of his or her overseas address; and, thereafter, the
supervisor shall notify such citizen at least 90 days prior to
regular primary and general elections and when possible prior to
any special election so that such citizen may follow the

procedures for absemrtee voting by mail provided by law.
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lmmmwmmmmn COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 361 (20106)
Amendment No.

Section 42. Section 101.663, Florida Statutes, is amended
to read:

101.663 Electors; change of residence to another state.—An
elector registered in this state who moves his or her permanent
residence to another state after the registration books in that
state have closed is shaidl—be permitted to vote by mail absentee
in the county of his or her former residence for the offices of
President and Vice President of the United States.

Section 43. Paragraph (b) of subsection (2) of section
104.0515, Florida Statutes, is amended to read:

104.0515 Voting rights; deprivation of, or interference
with, prohibited; penalty.—

(2) No person acting under color of law shall:

(b) Deny the right of any individual to vote in any
election because of an error or omission on any record or paper
relating to any application, registration, or other act
requisite to voting, if such error or omission i1s not material
in determining whether such individual is qualified under law to
vote in such election. This paragraph shall apply to vote-by-
mail =bsentee ballots only if there is a pattern or history of

discrimination on the basis of race, color, or previous

condition of servitude in regard to vote-by-mail absentee

ballots.

TITLE AMENDMENT

244455 - HB 361 Amendment (Line 1276).docx
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|mmwmmmmwl COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. HB 36l (2016)
Amendment No.

43 Remove line 9 and insert:
44 104.17, 117.05, 394.459, 741.406, 916.107, 100.025, 101.663, and
45 104.0515, F.S.;
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 527 Scrutinized Companies
SPONSOR(S): Workman, Moskowitz, Rader, and others
TIED BILLS: IDEN./SIM. BILLS: CS/CS/SB 86
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Government Operations Subcommittee 12Y,0N Moore Williamson
2) Appropriations Committee 26 Y,0ON Delaney Leznoff / //b A
3) State Affairs Committee Moore AM Camechis\W
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~ONS

SUMMARY ANALYSIS

The State Board of Administration (SBA) has responsibility for oversight of the Florida Retirement System
(FRS) Pension Plan investments and the FRS Investment Plan, which represent approximately $153.8 billion,
or 87.1 percent, of the $176.5 billion in assets managed by the SBA. The SBA’s ability to invest the FRS
assets is governed by a “legal list” of the types of investments and the total percentage of funds that may be
invested in each type. In 2007, the Legislature unanimously passed the Protecting Florida's Investment Act,
which required the SBA to identify and divest of companies with certain business operations in Sudan or Iran.

Chapter 287, F.S., regulates state agency procurement of personal property and services. Depending on the
cost and characteristics of the needed goods or services, agencies may utilize a variety of procurement
methods. Current law prohibits a company with certain business operations in Sudan or Iran or that is engaged
in business operations in Cuba or Syria from bidding on, submitting a proposal for, or entering into or renewing
a contract with an agency or local governmental entity for goods or services of $1 million or more.

The Boycott, Divestment, and Sanctions (BDS) Movement is a global campaign targeting Israel in an attempt
to increase economic and political pressure on the country to comply with the movement’s stated goals. The
BDS Movement promotes the boycott, divestment, and sanction of Israel and has gained support from many
academics, trade unions, political parties, and citizens around the world. However, opposition to the movement
is widespread, and critics have claimed the movement is ineffective, immoral, based on false or biased
information, and could end up harming the Palestinian cause. In response to the BDS Movement, some states
have enacted legislation that condemns BDS activities.

The bill defines “boycott Israel” to mean refusing to deal with, terminating business activities with, or taking
other actions intended to penalize, inflict economic harm, or otherwise limit commercial relations with Israel or
persons or entities doing business in Israel or in Israeli-controlled territories for reasons other than business,
investment, or commercial reasons

The bill requires the SBA to identify and create a list of all companies that boycott Israel in which the SBA, on
behalf of the FRS trust fund, has direct or indirect holdings or could possibly have such holdings in the future.
The SBA is prohibited from acquiring securities of companies on the list, with certain exceptions.

The bill also prohibits a company on the list from bidding on, submitting a proposal for, or entering into or
renewing a contract with an agency or local governmental entity for goods or services of $1 million or more,
with certain exceptions.

The bill may have an indeterminate fiscal impact on the private sector, the state, and local governments. See
Fiscal Comments section.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0527d.SAC.DOCX
DATE: 1/28/2016



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

State Board of Administration

The State Board of Administration (SBA or board) is established by Art. IV, s. 4(e) of the State
Constitution and is composed of the Governor, the Chief Financial Officer, and the Attorney General.
The board members are commonly referred to as “Trustees.” The SBA derives its powers to oversee
state funds from Art. XII, s. 9 of the Constitution.

The SBA has responsibility for oversight of the Florida Retirement System (FRS) Pension Plan
investments and the FRS Investment Plan," which represent approximately $153.8 billion, or 87.1
percent, of the $176.5 billion in assets managed by the SBA, as of October 31, 2015.2 The SBA also
manages more than 30 other investment portfolios with combined assets of $22.9 billion, including the
Florida Hurricane Catastrophe Fund, the Florida Lottery Fund, the Florida Pre-Paid College Plan, and
various debt-service accounts for state bond issues.’

Investments
Investment decisions for the pension plan are made by fiduciaries hired by the state. Under Florida law,
an SBA fiduciary charged with an investment decision must act as a prudent expert would under similar
circumstances, taking into account all relevant substantive factors. A nine-member Investment Advisory
Council provides recommendations on investment policy, strategy, and procedures.*
The SBA's ability to invest the FRS assets is governed by s. 215.47, F.S., which provides a “legal list”
of the types of investments and the total percentage that may be invested in each type. Some “legal
list” guidelines specific to the pension plan provide:
¢ No more than 80 percent of assets should be invested in domestic common stocks.
e No more than 75 percent of assets should be invested in internally managed common stocks.
¢ No more than 3 percent of equity assets should be invested in the equity securities of any one
corporation, except to the extent a higher percentage of the same issue is included in a
nationally recognized market index, based on market values, or except upon a specific finding
by the board that such higher percentage is in the best interest of the fund.
¢ No more than 25 percent of assets should be invested in notes issued by FHA-insured or VA-
guaranteed first mortgages on real property, or foreign government general obligations.
e No more than 35 percent of assets should be invested in foreign corporate or commercial
securities or obligations.
¢ No more than 20 percent of assets should be invested in alternative investments.

Exchange-traded Funds

Exchange-traded funds (ETFs) are a type of investment product. ETFs offer investors a way to pool
their money in a fund that makes investments in stocks, bonds, or other assets and, in return, to
receive an interest in that investment pool. Unlike mutual funds, ETF shares are traded on a national

' Members in the FRS may elect to participate in the pension plan, which is a defined benefit plan, or the investment plan, which is a
defined contribution plan.

? See State Board of Administration, Performance Report to the Trustees, October 31, 2015, issued December 15, 2015, p. 5-6,
?vailable at https://www.sbafla.con/fsb/Portals/Internet/Reports/20151031_Trustees Performance Reportrev.pdf.

*Id.

* Section 215.444, F.S.
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stock exchange and at market prices that may or may not be the same as the net asset value of the
shares.’

State Sponsors of Terrorism

Countries that are determined by the United States Secretary of State to have repeatedly provided
support for acts of international terrorism are designated as "State Sponsors of Terrorism" and are
subject to sanctions under the Export Administration Act, the Arms Export Control Act, and the Foreign
Assistance Act.® The four main categories of sanctions resulting from designations under these acts
are: restrictions on U.S. foreign assistance, a ban on defense exports and sales, certain controls over
exports of dual use items, and miscellaneous financial and other restrictions.’

The three countries currently designated by the U.S. Secretary of State as "State Sponsors of
Terrorism” are Iran, Sudan, and Syria.®

Divestment of Securities

Divestment of securities is one method of applying economic pressures to companies, groups, or
countries whose practices are not condoned by shareholders. Divestment may be used in conjunction
with or in lieu of other sanctioning methods, such as economic embargoes and diplomatic and military
activities. Alternatively, divestment may be used as a protective device if a particular investment carries
a high level of risk to the performance of a fund.

State Divestment Laws

The state has practiced divestment three times in modern history. From 1986 to 1993, the

Legislature directed the SBA to divest of companies doing business with South Africa. From 1997 until
2001, the SBA made a decision to divest of 16 tobacco stocks due to pending litigation involving the
state and those companies. in 2007, the Legislature unanimously passed the Protecting Florida’s
Investment Act (PFIA), which required the SBA to divest of companies with certain business operations
in the countries of Sudan or Iran. The PFIA requires the SBA to assemble and publish a list of
“Scrutinized Companies™ that have prohibited business operations in Sudan or Iran. Once a company

> More information about ETFs can be found online at: http://www.nasdaq.com/investing/etfs/what-are-ETFs.aspx (last visited Jan.
13, 2016).

® U.S. Department of State, State Sponsors of Terrorism, http://www.state.gov/j/ct/list/c14151.htm (last visited Jan. 13, 2016).

1.

S1d.

? Section 215.473(1)(t), F.S., defines “scrutinized company” as a company that meets any of the following criteria:

1. The company has business operations that involve contracts with or provision of supplies or services to the government of
Sudan, companies in which the government of Sudan has any direct or indirect equity share, consortiums or projects commissioned by
the government of Sudan, or companies involved in consortiums or projects commissioned by the government of Sudan , and:

a. More than 10 percent of the company’s revenues or assets linked to Sudan involve oil-related activities or mineral-
extraction activities; less than 75 percent of the company’s revenues or assets linked to Sudan involve contracts with or provision of
oil-related or mineral-extracting products or services to the regional government of southern Sudan or a project or consortium created
exclusively by that regional government; and the company has failed to take substantial action; or

b. More than 10 percent of the company’s revenues or assets linked to Sudan involve power-production activities; less than
75 percent of the company’s power-production activities include projects whose intent is to provide power or electricity to the
marginalized populations of Sudan; and the company has failed to take substantial action.

2. The company is complicit in the Darfur genocide.

3. The company supplies military equipment within Sudan, unless it clearly shows that the military equipment cannot be used
to facilitate offensive military actions in Sudan or the company implements rigorous and verifiable safeguards to prevent use of that
equipment by forces actively participating in armed conflict. Examples of safeguards include post-sale tracking of such equipment by
the company, certification from a reputable and objective third party that such equipment is not being used by a party participating in
armed conflict in Sudan, or sale of such equipment solely to the regional government of southern Sudan or any internationally
recognized peacekeeping force or humanitarian organization.

4. The company has business operations that involve contracts with or provision of supplies or services to the government of
Iran, companies in which the government of Iran has any direct or indirect equity share, consortiums, or projects commissioned by the
government of Iran, or companies involved in consortiums or projects commissioned by the government of Iran and:

a. More than 10 percent of the company’s total revenues or assets are linked to Iran and involve oil-related activities or

mineral-extraction activities; and the company has failed to take substantial action; or
STORAGE NAME: h0527d.SAC.DOCX PAGE: 3
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is placed on the list, the SBA and its investment managers are prohibited from acquiring that
company’s securities and are required to divest the company’s securities if the company does not
cease the prohibited activities or take certain compensating actions involving petroleum or energy, oil
or mineral extraction, power production, or military support activities.

Procurement of Commodities and Services

Chapter 287, F.S., regulates state agency' procurement of personal property and services. Depending
on the cost and characteristics of the needed goods or services, agencies may utilize a variety of
procurement methods that include:

¢ Single source contracts, which are used when an agency determines that only one vendor is
available to provide a commodity or service at the time of purchase;

¢ Invitations to bid, which are used when an agency determines that standard services or goods
will meet needs, wide competition is available, and the vendor’s experience will not greatly
influence the agency’s results;

e Requests for proposals, which are used when the procurement requirements allow for
consideration of various solutions and the agency believes more than two or three vendors exist
who can provide the required goods or services; and

¢ |[nvitations to negotiate, which are used when negotiations are determined to be necessary to
obtain the best value and involve a request for highly complex, customized, mission-critical
services. !

For contracts for commodities or services in excess of $35,000, agencies must utilize a competitive
solicitation process.’? However, specified contractual services and commodities are not subject to
competitive solicitation requirements.™

The Department of Management Services (DMS) is statutorily designated as the central executive
agency procurement authority and its responsibilities include overseeing agency implementation of the
procurement process,'* creating uniform agency procurement rules,'® implementing the online
procurement program,'® and establishing state term contracts.’” The agency procurement process is
partly decentralized in that agencies, except in the case of state term contracts, may procure goods
and services themselves in accordance with requirements set forth in statute and rule, rather than
placing orders through DMS.

Prohibition against Contracting with Scrutinized Companies and Companies Engaged in Business
Operations in Cuba or Syria

Current law prohibits a company that is on the Scrutinized Companies with Activities in Sudan List
(Sudan List) or on the Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List
(Iran List) or that is engaged in business operations in Cuba'® or Syria from bidding on, submitting a

b. The company has, with actual knowledge, on or after August 5, 1996, made an investment of $20 million or more, or any
combination of investments of at least $10 million each, which in the aggregate equals or exceeds $20 million in any 12-month period,
and which directly or significantly contributes to the enhancement of Iran’s ability to develop the petroleum resources of Iran.

10 Section 287.012(1), F.S., defines the term “agency” as any of the various state officers, departments, boards, commissions,
divisions, bureaus, and councils and any other unit of organization, however designated, of the executive branch of state government.
“Agency” does not include the university and college boards of trustees or the state universities and colleges.

1 See ss. 287.012(6) and 287.057(1), F.S.

12 Section 287.057(1), F.S., requires all projects that exceed the Category Two threshold amount ($35,000) contained in s. 287.017,
E.S., to be competitively procured.

13 See s. 287.057(3)(e), E.S.

* See ss. 287.032 and 287.042, F.S.

13 See ss. 287.032(2) and 287.042(3), (4), and (12), E.S.

' See s. 287.057(23), F.S.

17 See ss. 287.042(2), 287.056, and 287.1345, E.S.

' The law prohibiting a company that is engaged in business operations in Cuba from bidding on, submitting a proposal for, or
entering into or renewing a contract with an agency or local governmental entity for goods or services of $1 million or more is known

as the “Cuba Amendment” and was passed in 2012. In Odebrecht Const., Inc. v. Secretary, Fla. Dep’t of Transp., 715 F.3d 1268 (11th
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proposal for, or entering into or renewing a contract with an agency or local governmental entity'® for
goods or services of $1 million or more. A company that submits a bid or proposal for or enters into or
renews such a contract must certify that the company is not on the Sudan List or the Iran List or that it
does not have business operations in Cuba or Syria.?' The certification must be submitted at the time a
bid or proposal is submitted or before a contract is executed or renewed.? In addition, a contract for
goods or services of $1 million or more entered into or renewed on or after July 1, 2012, must contain a
provision that allows for the termination of the contract, at the option of the awarding body, if the
company is found to have submitted a false certification, been placed on the Sudan List or the Iran List,
or been engaged in business operations in Cuba or Syria.®

If an agency or local governmental entity determines that a company has submitted a false certification,
it must provide the company with written notice, and the company has 90 days to respond in writing to
such determination.? If the company fails to demonstrate that the determination of false certification
was made in error, the awarding body must bring a civil action against the company.? If a civil action is
brought and the court determines that the