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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB HHSC 16-01  State Employee Group Health Plan
SPONSOR(S): Health & Human Services Committee
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
Orig. Comm.: Health & Human Services Committee Poche Calamas

SUMMARY ANALYSIS
The State Group Insurance Program (program), administered by the Department of Management Services (DMS), is an
optional benefit for employees that includes health, life, dental, vision, disability, and other supplemental insurance
benefits. The program offers employees a choice among a health maintenance organization (HMO) plan, prefer provider
plan (PPO) plan, and a high-deductible health plan (HDHP) with a health saving account (HSA). However, only one
benefit level is offered for each plan type. Additionally, the employee’s premium for the HMO and PPO are the same,
even though the HMO provides greater benefits.

PCB HHSC 16-01 adds new products and services to the program by giving DMS broad authority to contract for a wide
variety of additional products and services. Employees will be able to purchase new products as optional benefits. DMS
is directed to contract with at least one entity that provides comprehensive pricing and inclusive services for surgery and
other types of medical procedures. The contract requires cost savings to the program, which will be shared by the state
and the enrollee.

Beginning in 2017, DMS is directed to contract with at least one entity that provides online health care price and quality
information, including the average price paid for health care services and providers by county. The contract requires the
entity to allow enrollees to shop for health care using the information provided to select higher quality, lower cost services
and providers. The contract also requires the entity to identify any savings realized by the enrollee, and share those
savings with the enrollee

Beginning in the 2019 plan year, the bill provides that state employees will have health plan choices at four different
benefit levels. If the state’s contribution for premium is more than the cost of the plan selected by the employee, then the
employee may use the remainder to:

¢ Fund a flexible spending arrangement or a health savings account.

e Purchase additional benefits offered through the state group insurance program.

e Increase the employee’s salary.

The bill directs DMS to hire an independent benefits consultant (IBC). The IBC will assist DMS in developing a plan for
the implementation of the new benefit levels in the program. The plan shall be submitted to the Governor, the President
of the Senate and the Speaker of the House of Representatives no later than January 1, 2018. The IBC will also provide
ongoing assessments and analysis for the program.

The bill directs DMS to recommend employee contribution rates for standard plans and high deductible health plans for
the 2017 plan year reflecting the actuarial benefit difference between the HMO and the PPO plans for both self-insured
and fully insured products. The proposed enrollee premium rates for the 2017 plan year must be submitted to the
Legislative Budget Commission (LBC) for review and approval. If the LBC does not approve the proposed rates, the rates
provided in the 2016-17 General Appropriations Act will apply.

The bill provides $151,216 in recurring trust fund and $507,546 in nonrecurring trust fund authority to the Department of
Management Services, and 2 full-time equivalent positions to implement the administrative provision of the act. The
provisions of the bill are expected to have a positive, but indeterminate, fiscal impact on the state. See fiscal comments.

The bill provides an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS
A. EFFECT OF PROPOSED CHANGES:
State Group Insurance Program
Overview

The State Group Insurance Program (state program) is created by s. 110.123, F.S., and is
administered by the Division of State Group Insurance (DSGI) within the Department of Management
Services (DMS or department).

The state program is an optional benefit for all state employees including all state agencies, state
universities, the court system, and the Legislature. The program includes health, life, dental, vision,
disability, and other supplemental insurance benefits.

The health insurance benefit for active employees has premium rates for single, spouse program’, or
family coverage regardless of plan selection. The state contributed approximately 91% toward the total
annual premium for active employees for a total of $1.68 billion out of total premium of $1.85 billion for
active employees during FY 2014-15% Retirees and COBRA participants contributed an additional
$228.4 million in premiums, with $139.4 million more in other revenue for a total of $2.2 billion in total
revenues.’

Cafeteria Plans

A cafeteria plan is a plan that offers flexible benefits under Section 125 of the Internal Revenue Code.
Employees choose from a "menu" of benefits. The plan can provide a number of selections, including
medical, accident, disability, vision, dental and group term life insurance. It can reimburse actual
medical expenses or pay children’s day care expenses.

A cafeteria plan reduces both the employer's and employee’s tax burden. Contributions by the
employer are not subject to the employer social security contribution. Contributions made by the
employee are not subject to federal income or social security taxes.

The employer chooses the range of benefits it wishes to offer in a cafeteria plan. The plan can be a
simple premium-only plan where only health insurance is offered. Full flex plans, which offer a wide
variety of benefits and choices, are more often offered by large employers and allow for more
consumer-directed consumption of benefits. In some full flex plans, the employee is offered the choice
between receiving additional compensation in lieu of benefits.

The state program qualifies as a cafeteria plan* even though it offers relatively narrow health plan
options compared to other cafeteria plans.

' The Spouse Program provides discounted rates for family coverage when both spouses work for the state.

2 Florida Legislature, Office of Economic and Demographic Research, Self-Insurance Estimating Conference, State Employees' Group

Health Self-Insurance Trust Fund- Report on the Financial Outlook for Fiscal Years Ending June 30, 2015 through June 30, 2020,

gldopted August 12, 2015, page 6, available at http:/edr.state.fl.us/Content/conferences/healthinsurance/HealthinsuranceOutlook.pdf
Id.

426 USC sec. 125 requires that a cafeteria plan allow its members to choose between two or more benefits “consisting of cash and

qualified benefits.” The proposed regulations define “cash” to include a “salary reduction arrangement” whereby salary is deducted

pre-tax to pay the employee’s share of the insurance premium. Since the state program allows a “salary reduction arrangement”, the

program qualifies as a cafeteria plan. 26 C.F.R. ss. 1.125-1, et seq.
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Health Plan Options

The program provides limited options for employees to choose as their health plan. The preferred
provider organization (PPO) plan is the statewide, self-insured health plan administered by Florida
Blue, whose current contract is for the 2015 through 2018 plan years. The administrator is responsible
for processing health claims, providing access to a Preferred Provider Care Network, and managing
customer service, utilization review, and case management functions. The standard health
maintenance organization (HMO) plan is an insurance arrangement in which the state has contracted
with multiple statewide and regional HMOs®.

Prior to the 2011 plan year, the participating HMOs were fully insured; in other words, the HMOs
assumed all financial risk for the covered benefits. During the 2010 session, the Legislature enacted s.
110.12302, F.S., which directed DMS to require costing options for both fully insured and self-insured
plan designs as part of the department's solicitation for HMO contracts for the 2012 plan year and
beyond. The department included these costing options in its Invitation to Negotiate® to HMOs for
contracts for plans years beginning January 1, 2012. The department entered into contracts for the
2012 and 2013 plan years with two HMOs with a fully insured plan design and four with a self-insured
plan design. The contracts with the HMOs have been renewed for the 2015 plan year.’

Additionally, the program offers two high-deductible health plans (HDHP®) with health savings accounts
(HSAs)®. The Health Investor PPO Plan is the statewide HDHP with an integrated HSA. It is also
administered by Florida Blue. The Health Investor HMO Plan is an HDHP with an integrated HSA in
which the state has contracted with multiple state and regional HMOs. Both have an individual
deductible of $1,350 for individual and $2,600 for family for network providers. The state makes a $500
per year contribution to the HSA for single coverage and a $1,000 per year contribution for family
coverage. The employee may make additional annual contributions' to a limit of $3,350 for single
coverage and $6,650 for family coverage. Both the employer and employee contributions are not
subject to federal income tax on the employee’s income. Unused funds roll over automatically every
year. An HSA is owned by the employee and is portable.

The following charts illustrate the benefit design of each of the plan choices.

PPO
Standard

HMO
Standard

Network Only Network Out-of-Network
) $250 | $500 $750 | $1,500
GG Rens Single | Family Single | Family
Primary Care $20 copayment $15 copayment
0, -0f-
Specialist $40 copayment $25 copayment AU e el e iyl

allowance plus the amount

Urgent Care $25 copayment $25 copayment between the charge and the
allowance

Emergency
Room

$100 copayment $100 copayment

5 The HMOs include Aetna, AvMed, Capital Health Plan, Coventry Health Care of Florida, Florida Health Care Plans and
UnitedHealthcare.

®ITN NO.: DMS 10/11-011

"DMS is currently procuring HMOs for the next contract period and expects to complete the procurement process and award contracts
to the HMOs after the 2016 Regular Legislative Session.

8 High-deductible health plans with linked HSAs are also call consumer-directed health plans (CDHP) because costs of health care are
more visible to the enrollee.

%26 USC sec. 223; To qualify as a high-deductible plan, the annual deductible must be at least $1,300 for single plans and $2,600 for
family coverage, but annual out-of-pocket expenses cannot exceed $6,450 for individual and $12,900 for family coverage. These
amounts are adjusted annually by the IRS.

% The IRS annually sets the contribution limit as adjusted by inflation.
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40% after $500 copayment

. 20% after plus the amount between
Hospital Stay S GEpEmE: $250 copayment the charge and the
allowance
Generic | $7 %30 | $50 $7 %30 | $50
Preferred | Retail Retail

Non-Preferred $14|$60 | $100 $14 | $60 | $100 Pay in full, file claim

Prescriptions Mail Order Mail Order

Out-of-Pocket $1,500 | $3,000 $2,500 | $5,000 (coinsurance only)
Maximum Single | Family Single | Family

PPO and HMO
Health Investor

Out-of-Network

Network (PPO Only)
$1,300 | $2,600 $2,500 | $5,000
DECG IR Single | Family Single | Family

Primary Care

After meeting deductible, 40% of
out-of-network allowance plus the
amount between the charge and

Urgent Care the allowance

After meeting deductible, 20% of
Emergency network allowed amount

Room

After meeting deductible, 40%
after $1,000 copayment plus the
amount between the charge and

the allowance

Hospital Stay

g::ff::eld | After meeting deductible,
Non-Preferred 30% | 30% | 50% Pay in full, file claim
Retail and Mail Order

Spec1allst
Prescriptions

(1T N TE ST $3,000 | $6,000 (coinsurance only) | $7,500 | $15,000 (coinsurance only)
Maximum Single | Family Single | Family

Flexible Spending Accounts

Currently, the state program offers flexible spending accounts (FSAs)'" as an optional benefit for
employees. The FSA is funded though pre-tax payroll deductions from the employee’s salary'®. The
funds can be used to pay for medical expenses that are not covered by the employees’ health plan.
Prior to 2013, there was no limit on the contribution to a FSA; however, it is now limited to $2,500 and
subsequently adjusted for inflation. Unlike a HSA, a FSA is a “use it or lose it” arrangement.” If the
employee does not annually use the contributions to the FSA, the contributions are forfeited.

" Sec. 125 I.R.C.; see IRS Publication 969 (2014) available at https://www.irs.gov/publ/irs-pdf/p969.pdf (last viewed on January 15,
2016)

Employers are also allowed to contribute to FSAs.

Beginning in 2013, an employee may carryover up to $500 into the next calendar year.
STORAGE NAME: pcb01.HHSC PAGE: 4
DATE: 1/19/2016




Health Reimbursement Arrangements

Health reimbursement arrangements (HRAs) are defined contribution benefits established by an
employer for their employees. Each year, an employer determines a specified amount, or a defined

contribution benefit, of pre-tax dollars to assist employees with medical expenses. The employer can

determine minimum and maximum contribution amounts; there are no federal limits. Typically
associated with an HDHP, an HRA is entirely funded by the employer and provides tax-free

reimbursements to employees for medical expenses.™ Unlike a FSA, an HRA is not a "use it or lose it"

arrangement, but the employer may cap the rollover amount. The state program does not currently

offer HRAs.

The following chart shows the distinctions among FSAs, HSAs, and HRAs:

Who funds the account?

How is it funded?

Account Owner

Contribution Limits

Rollover of Funds?

Medical Expenses
Allowed

High Deductible Health
Plan Required?

FSA HSA HRA
Employee and employer Employee, employer, and Employer
(optional) other individuals
Employee payroll Cash contributions to bank | Employer pays up to

deduction; employer direct

account owned by

promised amount

contribution - money is employee

held by employer in "fund”

Employer Employee Employer
$2,550 annually Single - $3,350 Set by employer

Family - $6,750
Over 55 - additional $1,000
for single coverage

Up to $500 (federal law)

Yes

Yes, as determined by
employer

IRC 213(d) expenses;!®
No personal health

IRC 213(d) expenses;
No employer limitations

Health insurance
premiums and IRC 213(d)

insurance expenses, as determined
by employer
No Yes No

Minimum deductible:
Single - $1,300
Family - $2,600

Max out-of-pocket:

Single - $6,550
Family - $13,100

Employer and Employee Contributions

The state program is considered employer-sponsored since the state contracts with providers and
contributes a substantial amount on behalf of the employee toward the cost of the insurance premium.
The state’s employer contribution is part of a state employee’s overall compensation. The state
program is a defined-benefit program. In a defined-contribution program, the employer pays a set
amount toward the monthly premium and the employee pays the remainder. The following chart shows
the monthly contributions® of the state and the employee to employee health insurance premium.

" An HRA can only be used for qualified medical expenses defined under s. 213(d), I.R.C., including health insurance and long-term

care insurance.

%321 3(d), I.R.C., permits the deduction of expenses paid for medical care of the taxpayer, his or her spouse, or a dependent.

Medical care includes amounts paid for the diagnosis, cure, mitigation, treatment, or prevention of disease; transportation necessary for

medical care; qualified long-term care services; and health insurance or long-term care insurance.

16 Department of Management Services, State Employees' Group Health Self-Insurance Trust Fund, Premium Rate Table Effective

December 2015 for January 2016 Coverage, available at http://mybenefits.myflorida.com/content/download/118950/652870/DSGI_-
Premium_Table_ Effective December 2015 for _January 2016_Coverage.pdf (last viewed on January 15, 2016).
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Subscriber
Category

Career
Service/
(0) )

“Payalls”
(SES/SMS)

Coverage
Type

PPO and HMO Standard

PPO and HMO Health Investor

Employer |Enrollee| Total Employer* Enrollee Total
$591.52 | $50.00 | $641.52 $591.52 $15.00 $606.52
$1,264.06 {$180.00 |$1,444.06 | $1,264.06 $64.30 | $1,328.36
$1,429.08 | $30.00 ($1,459.08 | $1,298.36 $30.00 | $1,328.36
$637.34 | $834| $645.68 $598.18 $8.34 $606.52
$1,429.06 | $30.00 |$1,459.06 | $1,298.36 $30.00 | $1,328.36

* Includes employer tax-free Health Savings Account (HSA) contribution - $41.66 and $83.33 per month (3500 and $1,000 annually)
for single and family coverage, respectively

The state program is projected to spend $2.24 billion in FY 2015-2016 in health benefit costs.” The
aggregate annual spending growth rate of the program is 9.5%. The state has absorbed almost all of
the cost of the increase and employee contributions have remained the same for the last nine years as
illustrated by the following charts.'®

' Supra, FN 2, page 4.
Department of Management Services, Overview of the State Group Health Insurance Program, presentation to the Health and

Human Services Committee on March 12, 2015, slide 15 (on file with Committee staff).
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Plan Enrollment

The state program has 360,821 covered lives and 171,794 policyholders."® Currently, 50.3% of
enrollees chose the standard HMO and 48.3 % chose the standard PPO.?° Only 1.4% of enrollees
chose either HDHP.?" During the open enroliment period for 2015, PPO enrollment increased slightly,
by 0.05%, and HMO enroliment decreased by 0.46%.% Five year Open Enroliment trends show that
annual enroliment in the PPO plans decreased.?

Employer Sponsored Insurance Trends

In 2010, DSGI contracted with Mercer Consulting to prepare a Benchmarking Report® greport) for the
state. The report compares Florida’s program to the programs of other large employers®, both in the
public and in the private sectors. The report found that the State of Florida contributes a higher
percentage of the premium to employee health benefits than other states and private employers. At the
time, Florida paid 84% of the monthly premium for a family PPO plan, but the average for large national
employers was 69%. This results in Florida state employees paying less in monthly premiums than
other states’ employees and private employees. For example, the monthly premium for a family PPO
plan for a Florida state employee is $180 and in 2011, the average premium for large national
employers was $361.

1 Supra, FN 2, page 1.
204,
211d. at page 2.

? Florida Legislature, Office of Economic and Demographic Research, Self-Insurance Estimating Conference, State Employees’ Group
Health Self-Insurance Trust Fund, Report on the Financial Outlook, March 9, 2015, page 1, available at
Qsttp://edr.state.fl.us/Content/conferences/healthinsurance/archives/150309hea|thins.pdf (last viewed on January 15, 2016).

Id.
24 Mercer Consulting, State of Florida Benchmarking Report, March 24, 2011, available at:
http://www.dms.myflorida.com/content/download/81475/468865/version/1/file/2010+Small+Employer+Benchmarking+Report+for+State
+of+Florida.pdf.

For the purpose of the report, “large employers” had 500 or more employees.
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Today, the monthly premium for a family PPO plan for a Florida state employee is still $180; however,
the state now pays 88% of the premium® and the benchmark premium for large national employers
ranges from $270 to $391 with the company paying 71% to 79% of the premium.?’

The national trend among large employer health plans is increasing enrollment in high-deductible
health plans (HDHP) and declining enrollment in HMOs as illustrated in the following chart®:
2013 66% (“PPO") P NTY 18% (HDHP)
2009
2005
2001

The state program’s trend is the reverse of the national trend in HMO, PPO, and HDHP because of the
HMO'’s high actuarial value and no difference in premiums between the HMO and PPO. The actuarial
value (AV) measures the percentage of expected medical costs that a health plan will cover and is
generally considered a measure of the health plan’s generosity. The state program’s standard HMO as
an AV of 93%, the standard PPO has an AV of 86%, and the HDHP has an AV of 80%.%° Accordingly,
enrollees in the state program gravitate toward the high value, low cost HMO because they experience
no price difference between the plans.

Employee Choice

The FY 2011-2012 General Appropriations Act directed DMS to develop a report of plan alternatives
and options for the state program. DMS contracted with Buck Consultants which released its report®
on September 29, 2011. The report concludes:

The state’s current approach to its health plan is best described as paternalistic, whereby
the state serves as the architect/custodian of the plan, providing generous benefits and
allowing employees to be passive and perhaps even entitled, with little concern about costs.
Historically prevalent among large and governmental employers, this approach is rapidly
being replaced by initiatives that focus on increasing and improving consumerism behaviors.
In the consumerism approach the employer and employees maintain shared accountability,
with the employer providing a supportive environment, partnering with employees and
enabling them to make informed decisions, considering costs and outcomes of the health
care services they seek and receive.

In a presentation before the Health and Human Services Committee on January 16, 2014, Mercer
Health & Benefits (Mercer) reported that the state program is behind other large employers in key
survey trends.®' The state program has plans with lower employee premiums and higher benefits than
industry benchmarks.* There is virtually no enrollment in HDHPs versus significant growth nationally.*
Florida’s plan costs and annual trend increase are higher than national survey data.** State employees
have little real choice among health plan options since there is only a 4 percent difference in the

% The state contributes 92% of the premium for the individual PPO plan.
" Market-Based Framework for Health Plan Program Changes, Mercer Health & Benefits, presentation to the Health and Human
2Sservices Committee on January 16, 2014, at slide 18.
% Id. at slide 6.

Id. at slide 20.
% Buck Consultants, Strategic Health Plan Options for the State of Florida_(September 29, 2011), available at:
http://www.dms.myflorida.com/content/download/81468/468856/version/1/file/StrategictHealth+Plan+Options+for+the+State+of+Florid
a+9-30-11+-+Final.pdf (last viewed on January 15, 2016).
2; Supra, FN 24 at slide 5.

33

% Supra, FN 24 at slide 6.
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“richness of the benefits” between the HMO and PPO, and the price is the same.** Consequently, 99
percent of enrollees chose the HMO or PPO with little to no incentive to choose the HDHP.*

Effect of the Bill

Premium Adjustments

Current law provides that “the state contribution toward the cost of any plan in the state group
insurance program shall be uniform with respect to all state employees . . .participating in the same
coverage tier’’ in the same plan.”® Since there is a 4 percent difference in the actuarial value between
the HMO and the PPO, the state currently pays more from the State Employees' Group Health Self-
Insurance Trust Fund (Trust Fund) for the HMO benefits. However, each year the Legislature sets
uniform premium amounts in the General Appropriations Act for state paid premiums. The premiums
are deposited into the Trust Fund and used to pay the expenses of the state program.

Because DMS is currently procuring HMO contracts for the SGI program, the value of the benefits
offered by the HMOs that will receive a contract is unknown. Employee contribution rates that reflect
the different values of the HMO and the PPO cannot be determined until the conclusion of the
procurement. The bill gives DMS authority to establish the employee contribution rates, and then seek
approval from the Legislative Budget Commission. The bill directs DMS to determine and recommend
employee contribution rates for standard plans and high deductible health plans for the 2017 plan year
reflecting the actuarial benefit difference between the HMO and the PPO plans for both self-insured
and fully insured products. The proposed enrollee premium rates for the 2017 plan year must be
submitted to the Legislative Budget Commission (LBC) for review and approval. If the LBC does not
approve the proposed rates, the rates provided in the 2016-17 General Appropriations Act will apply.

Additional Benefits

Many state employees enroll in products offered by the state program other than health insurance:

% Foster and Foster, Actuarial Value Contribution Analysis, March 20, 2015 at page 3.

% Supra, FN 24 at slide 9.

" The coverage tier is either individual or family.

%3, 110.123(3)(f), F.S.
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The bill allows DMS to contract for additional products to be included in the state program. These

include:
o Prepaid limited health service organizations as authorized under part | of chapter 636.
¢ Discount medical plan organizations as authorized under part Il of chapter 636.
¢ Prepaid health clinic service providers licensed under part Il of chapter 641.
o Health care providers, including hospitals and other licensed health facilities, health care clinics,

licensed health professionals, and other licensed health care providers, who sell service
contracts and arrangements for a specified amount and type of health services.

¢ Provider organizations, including service networks, group practices, professional associations,
and other incorporated organizations of providers, who sell service contracts and arrangements
for a specified amount and type of health services.

o Entities that provide specific health services in accordance with applicable state law and sell
service contracts and arrangements for a specified amount and type of health services.

o Entities that provide health services or treatments through a bidding process.

o Entities that provide health services or treatments through bundling or aggregating the health
services or treatments.

e Entities that provide other innovative and cost-effective health service delivery methods.

The bill also directs DMS to contract with at least one entity that provides comprehensive pricing and
inclusive services for surgery and other medical procedures. These bundled services will be another
option for state employees. The entity will be required to have procedures and evidence-based
standards to assure only high quality health care providers are included. Assistance must be provided
to the enrollee in accessing care and in the coordination of the care. The bundled services must
provide cost savings to the state program and the enrollee, which will be shared by the state and the
enrollee. The cost savings payable to an enrollee can be paid:

To the enrollee's FSA;

To the enrollee's HSA;

To the enrollee's HRA; or

To the enrollee as additional health plan reimbursements not exceeding the amount of the
enrollee's out-of-pocket medical expenses.

The selected entity must provide an educational campaign for employees to learn about the offered
services.

By January 15 of each year, DMS must report to the Governor, the President of the Senate, and the
Speaker of the House of Representatives on the participation level and cost-savings to both the
enrollee and the state resulting from contract.

Price Transparency and Cost Savings Sharing

The costs of health care procedures are often unknown and unknowable to consumers and can vary
dramatically among providers.** The following chart shows the extreme price differences across the
country of the average cost to Medicare for a joint replacement.

% How to Bring the Price of Health Care Into the Open, The Wall Street Journal, Melinda Beck, February 23, 2014, available at:
http://online.wsj.com/news/articles/SB100014240527023036502045793752428420866887?mod=trending_now_5 (last viewed on
January 15, 2016). Does Knowing Medical Prices Save Money? CalPERS Experiment Says Yes, Kaiser Health News, Ankita Rao,
December 6, 2013, available at: http://capsules.kaiserhealthnews.org/index.php/2013/12/does-knowing-medical-prices-save-money-
calpers-experiment-says-yes/ (last viewed on January 15, 2016).
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Hospital Charges Actual Payment

Maryland $21,230 $20,048
Delaware $32,629 $14,765
Hawaii $39,463 $18,512
Georgia $46,856 $13,303
Pennsylvania $51,014 $13,679
South Carolina $57,557 $13,651
Arkansas $63,290 $21,160
New Jersey $66,639 $15,059
Nevada $71,782 $13,621
California $88,238 $17,187

Note: This includes all joints other than hips.
Source: Centers for Medicare & Medicaid Services, May 8, 2013

The California Public Employees’ Retirement System (CalPERS), the second largest benefits program
in the country started a “reference pricing” initiative in 2011. CalPERS set a threshold of $30,000 for
hospital payments for both for inpatient hip and knee replacements and designated certain hospitals
where enrollees could get care at or below that price. If enrollees had surgery at designated hospitals,
they paid only their plans’ typical deductible and coinsurance up to the out-of-pocket maximum.
Patients could go to other in-network hospitals for care but were responsible for both the typical cost
sharing and all allowed amounts exceeding the $30,000 threshold, which were not subject to an out-of-
pocket maximum. The initiative reportedly resulted in $2.8 million savings for CalPERS and $300,000
in savings for enrollees in 2011 without sacrificing quality.*

The bill directs DMS to contract with at least one contract with at least one entity that provides online
health care price and quality information, including the average price paid for health care services and
providers by county. The contract requires the entity to allow enrollees to shop for health care using
the information provided to select higher quality, lower cost services and providers. The contract also
requires the entity to identify any savings realized between what the enrollee pays for a service and
provider and the average price paid for the same service or provider. The bill provides for the enrollee
and state to share any savings generated by the enrollee’s choice of providers.

If an enrollee selects a service or provider which results in savings to the state, the state shall pay to
the employee fifty percent of the difference between the average price paid for the service or provider
and the price paid. The amount payable to the employee can be paid:

To the employee's FSA;

To the employee's HSA;

To the employee's HRA,; or

To the employee as additional health plan reimbursements not exceeding the amount of the
enrollee's out-of-pocket medical expenses.

By January 1 of 2018, 2019, and 2020, the department shall report to the Governor, the President of
the Senate, and the Speaker of the House of Representatives on the participation level, the amount
paid to enrollees, and cost-savings to both the enrollees and the state resulting from the price
transparency pilot project.

0 The Potential of Reference Pricing to Generate Health Care Savings: Lessons from a California Pioneer, Center for Studying Health
System Change, Amanda E. Lechner, Rebecca Gourevitch, Paul B. Ginsburg, Research Brief No. 30, December 2013, available at:
http://www.hschange.org/CONTENT/1397/ (last viewed on January 15, 2016).
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Additional Benefit Choices

Beginning in the 2019 plan year, the bill provides that state employees will have health plan choices at
four different benefit levels. These levels are:

Platinum Level (at least 90% AV)
Gold Level (at least 80% AV)
Silver Level (at least 70% AV)
Bronze Level (at least 60% AV)

The state will make a defined contribution for each employee toward the cost of purchasing a health
plan. Employees will have the following options:

o Use the entire employer contribution to pay for health insurance and pay any additional
premium if the cost of the plan exceeds the employer contribution.

e Use part of the employer contribution to pay for health insurance and have the balance credited
to a FSA.

o Use part of the employer contribution to pay for health insurance and have the balance credited
to an HSA.

e Use part of the employer contribution to pay for health insurance and use the balance to
purchase additional benefits offered through the state group insurance program.

o Use part of the employer contribution to pay for health insurance and have the balance used to
increase the employees pay.*'

The state currently pays 92 percent of the employee’s premium for an individual plan and 88 percent
for a family plan for a Platinum level plan (HMO) or a Gold level plan (PPO).

The following chart illustrates a hypothetical*’> example for a Career Service employee with a family
plan and a defined contribution benchmarked using the current state contribution, current employee
contribution, and the current plan cost:

Current Plan 80% AV 70% AV 60% AV
89% - 93% AV Coverage Coverage Coverage

Family Coverage

State Contribution $15,168 $15,168 $15,168 $15,168
Plan Cost $17,328 $14,344 $12,852 $11,361
Employee Contribution $2,160 $0 $0 $0
Employee Receives $0 $824 $2,316 $3,807

Under this hypothetical, the employee may choose the same value health plan as the employee has
today and pay the same amount as today. Unlike today, the employee may also choose a different
health plan and use the remainder toward other health benefits or receive additional salary.

Independent Benefits Consultant

The bill also directs DMS to competitively procure an independent benefits consultant (IBC). The IBC
must not be or have a financial relationship in any HMO or insurer. Additionally, the IBC must have

' The employee must use part of the employer contribution to purchase health insurance. The employee may not receive pay in lieu of

benefits.

“2 All examples must be hypothetical since the 2018 benefit structure and plan actuarial values cannot be known at this time.
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substantial experience in designing and administering benefit plans for large employers and public
employers.

The IBC will assist DMS in developing a plan for the implementation of the new benefit levels in the
state program. The plan shall be submitted to the Governor, the President of the Senate and the
Speaker of the House of Representatives no later than January 1, 2018, and include recommendations
for:
e Employer and employee contribution policies.
Steps necessary for maintaining or improving total employee compensation levels when the
transition is initiated.
e An education strategy to inform employees on the additional choices available in the state
program.

The ongoing duties of the IBC include:

o Providing assessments of trends in benefits and employer sponsored insurance that affect the
state program.
¢ Conducting comprehensive analysis of the state program including available benefits, coverage
options, and claims experience.
¢ Identifying and establishing appropriate adjustment procedures necessary to respond to any
risk segmentation that may occur when increased choices are offered to employees.
o Assist the department with:
o The submission of any necessary plan revisions for federal review.
o Ensuring compliance with applicable federal and state regulations.
o Monitoring the adequacy of funding and reserves for the state self-insured plan.

The IBC will assist DMS in preparing recommendations for any modifications to the state program no
later than January 1 of each year which shall be submitted to the Governor, the President of the
Senate, and the Speaker of the House of Representatives.

B. SECTION DIRECTORY:

Section 1: Amends s. 110.123, F.S., relating to the State Group Insurance Program.

Section 2: Creates s. 110.12303, F.S., relating to the State Group Insurance Program; additional
benefits; price transparency cost savings program; reporting.

Section 3: Creates s. 110.12304, F.S., relating to Independent Benefits Consultant.

Section 4: Creates an unnumbered section of law authorizing the Department of Management
Services to determine and recommend premiums for employees in the state group
insurance plan for the 2017 plan year, submit the proposed premium rates to the
Legislative Budget Commission for approval, and providing for application of the
premium rates in the 2016-17 General Appropriations Act if the Legislative Budget
Commission does not approve the proposed premium rates.

Section 5: Appropriates $151,216 in recurring funds and $507,546 in nonrecurring funds and
authorizes 2 full-time equivalent positions and 120,000 of associated salary rate for the
2015-2016 fiscal year to implement the act.

Section 6: Provides an effective date of July 1, 2016.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.
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2. Expenditures:

See fiscal comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill will provide additional opportunities for private companies to contract to provide services to the
state and its employees.

D. FISCAL COMMENTS:

The bill appropriates $507,546 in nonrecurring trust funds and $151,216 in recurring trust funds and 2
FTEs to DMS to implement the administrative provisions of the bill. The positions and recurring funds
are provided primarily for the implementation and continued administration of the price transparency
pilot project, the administration of certain medical and surgical services provided for in the bill, and the
implementation of communication and education components of the bill. The nonrecurring funds are
provided to procure consulting services, conduct actuarial analysis, provide procurement support,
assist in the development of the premium tiers and the reference pricing pilot project, and assist in the
development of communication and education tools to provide employees with the means to make well-
informed and educated choices.

The provision requiring DMS to determine and propose employee premium rates that reflect the
actuarial benefit difference between the HMO, PPO and HDHPs for plan year 2017, if implemented, will
be cost neutral to the state. Employees will generally have a choice between richer benefits and lower
premiums.

DMS also indicated that the fiscal impact of the development of the tiered premium structure in plan
year 2019 is indeterminate. The cost or savings to the state will be dependent on the specifics of the

premium and cost-sharing arrangement ultimately established by the Legislature in implementing the
tiered structure. The tiers and premium structure can be designed to be cost-neutral to the state.

I1l. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
Not applicable. This bill does not appear to affect county or municipal governments.
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2. Other:
None.
B. RULE-MAKING AUTHORITY:

DMS has sufficient rule-making authority to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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1 A bill to be entitled

2 An act relating to the state group insurance program;
3 amending s. 110.123, F.S.; revising applicability of
4 certain definitions; defining the term "plan year";

5 authorizing the program to include additional

6 benefits; authorizing an employee to use a certain

7 portion of the state's contribution to purchase

8 additional program benefits and supplemental benefits
9 under specified circumstances; providing for the

10 program to offer health plans in specified benefit

11 levels; requiring the Department of Management

12 Services to develop a plan for implementation of the
13 benefit levels; providing reporting requirements;

14 providing for expiration of the implementation plan;
15 creating s. 110.12303, F.S.; authorizing additional
16 benefits to be included in the program; requiring the
17 department to contract with at least one entity that
18 provides comprehensive pricing and inclusive services
19 for surgery and other medical procedures; providing
20 contract and reporting requirements; requiring the

21 department to contract with an entity that provides
22 health care service and provider cost and quality
23 information online to allow program enrollees to shop
24 for higher quality, lower cost health care; providing
25 for the enrollee and state to share any savings
26 realized from the enrollee’s choice of health care
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27 services or providers; providing contract and
28 reporting requirements; creating s. 110.12304, F.S.;
29 directing the department to contract with an
30 independent benefits consultant; providing
31 qualifications and duties of the independent benefits
32 consultant; providing reporting requirements;
33 providing that the Department of Management Services
34 shall establish premiums for enrollees for the 2017
35 plan year that reflect the differences in benefit
36 design and value among the health maintenance
37 organization plan options and the preferred provider
38 organization plan options; requiring the department to
39 submit premium rates to the joint Legislative Budget
40 Commission by a certain date for review and approval;
41 requiring premium rates to be consistent with the
42 total budgeted amount for the program in the General
43 Appropriations Act for the 2016-17 fiscal year;
44 prohibiting the department from implementing premium
45 rates without the express approval of the commission;
46 providing an appropriation and authorizing positions;
47 providing an effective date.
48
49| Be It Enacted by the Legislature of the State of Florida:
50
51 Section 1. Subsection (2) and paragraphs (b), (£), (h),
52 and (j) of subsection (3) of section 110.123, Florida Statutes,

Page 2 of 23
PCB HHSC 16-01.docx

CODING: Words stricken are deletions; words underlined are additions.



FLORIDA H O U S E O F R EPRESENTATI VE S

PCB HHSC 16-01 ORIGINAL YEAR

53| are amended, and paragraph (k) is added to subsection (3) of
54 that section, to read:
55 110.123 State group insurance program.-—

56 (2) DEFINITIONS.—As used in ss. 110.123-110.1239 £his

57 seetion, the term:

58 (a) "Department" means the Department of Management

59| Services.

60 (b) "Enrollee" means all state officers and employees,

61| retired state officers and employees, surviving spouses of

62| deceased state officers and employees, and terminated employees

63| or individuals with continuation coverage who are enrolled in an
64 insurance plan offered by the state group insurance program.

65 "Enrollee" includes all state university officers and employees,
66| retired state university officers and employees, surviving

67 spouses of deceased state university officers and employees, and
68| terminated state university employees or individuals with

69| continuation coverage who are enrolled in an insurance plan

70| offered by the state group insurance program.

71 (c) "Full-time state employees" means employees of all

72| branches or agencies of state government holding salaried

73| positions who are paid by state warrant or from agency funds and
74| who work or are expected to work an average of at least 30 or

75| more hours per week; employees paid from regular salary

76| appropriations for 8 months' employment, including university

77| personnel on academic contracts; and employees paid from other-

78| personal-services (OPS) funds as described in subparagraphs 1.
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79| and 2. The term includes all full-time employees of the state
80| universities. The term does not include seasonal workers who are
81| paid from OPS funds.

82 1. For persons hired before April 1, 2013, the term

83! includes any person paid from OPS funds who:

84 a. Has worked an average of at least 30 hours or more per
85| week during the initial measurement period from April 1, 2013,
86| through September 30, 2013; or

87 b. Has worked an average of at least 30 hours or more per
88| week during a subsequent measurement period.

89 2. For persons hired after April 1, 2013, the term

90| 1includes any person paid from OPS funds who:

91 a. Is reasonably expected to work an average of at least
92 30 hours or more per week; or

93 b. Has worked an average of at least 30 hours or more per
94| week during the person's measurement period.

95 (d) "Health maintenance organization" or "HMO" means an
96| entity certified under part I of chapter 641.

97 (e) T"Health plan member" means any person participating in
98| a state group health insurance plan, a TRICARE supplemental

99| insurance plan, or a health maintenance organization plan under
100| the state group insurance program, including enrollees and
101| covered dependents thereof.
102 (£) "Part-time state employee" means an employee of any
103| branch or agency of state government paid by state warrant from

104, salary appropriations or from agency funds, and who is employed
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105 for less than an average of 30 hours per week or, if on academic
106| contract or seasonal or other type of employment which is less
107| than year-round, is employed for less than 8 months during any
108 12-month period, but does not include a person paid from other-
109| personal-services (OPS) funds. The term includes all part-time
110| employees of the state universities.

111 (g) "Plan year" means a calendar year.

112 (h)4g)> "Retired state officer or employee" or "retiree"
113| means any state or state university officer or employee who

114| retires under a state retirement system or a state optional

115 annuity or retirement program or is placed on disability

116| retirement, and who was insured under the state group insurance
117| program at the time of retirement, and who begins receiving

118| retirement benefits immediately after retirement from state or
119| state university office or employment. The term also includes
120| any state officer or state employee who retires under the

121} Florida Retirement System Investment Plan established under part
122 II of chapter 121 if he or she:

123 1. Meets the age and service requirements to qualify for
124| normal retirement as set forth in s. 121.021(29); or

125 2. Has attained the age specified by s. 72(t) (2) (Aa) (i) of
126| the Internal Revenue Code and has 6 years of creditable service.
127 (i)#R)> "State agency" or "agency" means any branch,

128 department, or agency of state government. "State agency" or
129 "agency" includes any state university for purposes of this

130| section only.
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131 (j)43)> T"Seasonal workers" has the same meaning as provided
132| under 29 C.F.R. s. 500.20(s) (1).

133 (k)45 "State group health insurance plan or plans" or

134 "state plan or plans" mean the state self-insured health

135 insurance plan or plans offered to state officers and employees,
136| retired state officers and employees, and surviving spouses of
137| deceased state officers and employees pursuant to this section.
138 (1)4k)> "State-contracted HMO" means any health maintenance
139| organization under contract with the department to participate
140 in the state group insurance program.

141 (m)43) "State group insurance program" or "programs" means
142| the package of insurance plans offered to state officers and

143| employees, retired state officers and employees, and surviving
144 spouses of deceased state officers and employees pursuant to

145| this section, including the state group health insurance plan or
146| plans, health maintenance organization plans, TRICARE

147 supplemental insurance plans, and other plans required or

148| authorized by law.

149 (n)4m) "State officer" means any constitutional state

150; officer, any elected state officer paid by state warrant, or any
151| appointed state officer who is commissioned by the Governor and
152| who is paid by state warrant.

153 (o)4=m) "Surviving spouse" means the widow or widower of a
154| deceased state officer, full-time state employee, part-time

155| state employee, or retiree if such widow or widower was covered

156| as a dependent under the state group health insurance plan,—&a
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157| TRICARE supplemental insurance plan, or a health maintenance
158| organization plan established pursuant to this section at the
159| time of the death of the deceased officer, employee, or retiree.
160 "Surviving spouse" also means any widow or widower who is

161| receiving or eligible to receive a monthly state warrant from a
162| state retirement system as the beneficiary of a state officer,
163| full-time state employee, or retiree who died prior to July 1,
164| 1979. For the purposes of this section, any such widow or

165| widower shall cease to be a surviving spouse upon his or her
166 remarriage.

167 (p)4e} "TRICARE supplemental insurance plan" means the
168| Department of Defense Health Insurance Program for eligible

169| members of the uniformed services authorized by 10 U.S.C. s.

170 1097.
171 (3) STATE GROUP INSURANCE PROGRAM.—
172 (b) It is the intent of the Legislature to offer a

173| comprehensive package of health insurance and retirement

174| Dbenefits and a personnel system for state employees which are
175| provided in a cost-efficient and prudent manner, and to allow
176| state employees the option to choose benefit plans which best
177| suit their individual needs. Therefore;r The state group

178| insurance program is—established—whieh may include the state
179| group health insurance plan or plans, health maintenance

180| organization plans, group life insurance plans, TRICARE

181 supplemental insurance plans, group accidental death and

182| dismemberment plans, ard group disability insurance plans, -~
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program—any other group insurance plans or coverage choices, and

other benefits authorized by law thatareconsistent—with the

(£) Except as provided for in subparagraph (h)2., the

state contribution toward the cost of any plan in the state
group insurance program shall be uniform with respect to all
state employees in a state collective bargaining unit
participating in the same coverage tier in the same plan. This
section does not prohibit the development of separate benefit
plans for officers and employees exempt from the career service
or the development of separate benefit plans for each collective

bargaining unit. For the 2019 plan year and thereafter, if the

state's contribution is more than the premium cost of the health

plan selected by the employee, subject to federal limitation,

the employee may elect to have the balance:

1. Credited to the employee's flexible spending account;

2. Credited to the employee's health savings account;

3. Used to purchase additional benefits offered through

the state group insurance program; oOr

4. Used to increase the employee's salary.

(h)1. A person eligible to participate in the state group
insurance program may be authorized by rules adopted by the
department, in lieu of participating in the state group health

insurance plan, to exercise an option to elect membership in a
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209| health maintenance organization plan which is under contract

210| with the state in accordance with criteria established by this
211| section and by said rules. The offer of optional membership in a
212| health maintenance organization plan permitted by this paragraph
213| may be limited or conditioned by rule as may be necessary to

214| meet the requirements of state and federal laws.

215 2. The department shall contract with health maintenance
216| organizations seeking to participate in the state group

217| insurance program through a request for proposal or other

218| procurement process, as developed by the Department of

219| Management Services and determined to be appropriate.

220 a. The department shall establish a schedule of minimum
221| benefits for health maintenance organization coverage, and that
222| schedule shall include: physician services; inpatient and

223| outpatient hospital services; emergency medical services,

224 including out-of-area emergency coverage; diagnostic laboratory
225! and diagnostic and therapeutic radiologic services; mental

226 health, alcohol, and chemical dependency treatment services

227| meeting the minimum requirements of state and federal law;

228| skilled nursing facilities and services; prescription drugs;

229| age-based and gender-based wellness benefits; and other benefits
230| as may be required by the department. Additional services may be
231| provided subject to the contract between the department and the
232| HMO. As used in this paragraph, the term "age-based and gender-
233| based wellness benefits" includes aerobic exercise, education in

234| alcohol and substance abuse prevention, blood cholesterol
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235| screening, health risk appraisals, blood pressure screening and
236| education, nutrition education, program planning, safety belt
237| education, smoking cessation, stress management, weight

238| management, and women's health education.

239 b. The department may establish uniform deductibles,

240 copayments, coverage tiers, or coinsurance schedules for all
241| participating HMO plans.

242 c. The department may require detailed information from
243| each health maintenance organization participating in the

244 procurement process, including information pertaining to

245| organizational status, experience in providing prepaid health
246 benefits, accessibility of services, financial stability of the
247| plan, quality of management services, accreditation status,

248| quality of medical services, network access and adequacy,

249| performance measurement, ability to meet the department's

250| reporting requirements, and the actuarial basis of the proposed
251| rates and other data determined by the director to be necessary
252| for the evaluation and selection of health maintenance

253| organization plans and negotiation of appropriate rates for

254 these plans. Upon receipt of proposals by health maintenance
255| organization plans and the evaluation of those proposals, the
256| department may enter into negotiations with all of the plans or
257| a subset of the plans, as the department determines appropriate.
258| Nothing shall preclude the department from negotiating regional
259| or statewide contracts with health maintenance organization

260} plans when this is cost-effective and when the department
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261| determines that the plan offers high value to enrollees.

262 d. The department may limit the number of HMOs that it

263| contracts with in each service area based on the nature of the
264| bids the department receives, the number of state employees in
265| the service area, or any unique geographical characteristics of
266| the service area. The department shall establish by rule service
267| areas throughout the state.

268 e. All persons participating in the state group insurance
269| program may be required to contribute towards a total state

270| group health premium that may vary depending upon the plan,

271| coverage level, and coverage tier selected by the enrollee and

272| the level of state contribution authorized by the Legislature.
273 3. The department is authorized to negotiate and to

274 contract with specialty psychiatric hospitals for mental health
275 benefits, on a regional basis, for alcohol, drug abuse, and

276 mental and nervous disorders. The department may establish,

277 subject to the approval of the Legislature pursuant to

278| subsection (5), any such regional plan upon completion of an
279| actuarial study to determine any impact on plan benefits and
280| premiums.

281 4. In addition to contracting pursuant to subparagraph 2.,
282| the department may enter into contract with any HMO to

283| participate in the state group insurance program which:

284 a. Serves greater than 5,000 recipients on a prepaid basis
285| wunder the Medicaid program;

286 b. Does not currently meet the 25-percent non-
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287 Medicare/non-Medicaid enrollment composition requirement

288| established by the Department of Health excluding participants
289! enrolled in the state group insurance program;

290 ¢. Meets the minimum benefit package and copayments and
291! deductibles contained in sub-subparagraphs 2.a. and b.;

292 d. Is willing to participate in the state group insurance
293| program at a cost of premiums that is not greater than 95

294| percent of the cost of HMO premiums accepted by the department
295 in each service area; and

296 e. Meets the minimum surplus requirements of s. 641.225.
297
298| The department is authorized to contract with HMOs that meet the
299| requirements of sub-subparagraphs a.-d. prior to the open

300| enrollment period for state employees. The department is not

301| required to renew the contract with the HMOs as set forth in

302| this paragraph more than twice. Thereafter, the HMOs shall be
303| eligible to participate in the state group insurance program

304| only through the request for proposal or invitation to negotiate
305| process described in subparagraph 2.

306 5. All enrollees in a state group health insurance plan, a
307| TRICARE supplemental insurance plan, or any health maintenance
308| organization plan have the option of changing to any other

309| health plan that is offered by the state within any open

310! enrollment period designated by the department. Open enrollment
311 shall be held at least once each calendar year.

312 6. When a contract between a treating provider and the
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state-contracted health maintenance organization is terminated
for any reason other than for cause, each party shall allow any
enrollee for whom treatment was active to continue coverage and
care when medically necessary, through completion of treatment
of a condition for which the enrollee was receiving care at the
time of the termination, until the enrollee selects another
treating provider, or until the next open enrollment period
offered, whichever is longer, but no longer than 6 months after
termination of the contract. Each party to the terminated
contract shall allow an enrollee who has initiated a course of
prenatal care, regardless of the trimester in which care was
initiated, to continue care and coverage until completion of
postpartum care. This does not prevent a provider from refusing
to continue to provide care to an enrollee who is abusive,
noncompliant, or in arrears in payments for services provided.
For care continued under this subparagraph, the program and the
provider shall continue to be bound by the terms of the
terminated contract. Changes made within 30 days before
termination of a contract are effective only if agreed to by
both parties.

7. Any HMO participating in the state group insurance
program shall submit health care utilization and cost data to
the department, in such form and in such manner as the
department shall require, as a condition of participating in the
program. The department shall enter into negotiations with its

contracting HMOs to determine the nature and scope of the data
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339| submission and the final requirements, format, penalties

340 associated with noncompliance, and timetables for submission.
341| These determinations shall be adopted by rule.

342 8. The department may establish and direct, with respect
343| to collective bargaining issues, a comprehensive package of

344 insurance benefits that may include supplemental health and life
345 coverage, dental care, long-term care, vision care, and other
346| benefits it determines necessary to enable state employees to
347| select from among benefit options that best suit their

348| individual and family needs. Beginning with the 2017 plan year,

349| the package of benefits may also include products and services

350 described in s. 110.12303.

351 a. Based upon a desired benefit package, the department
352 shall issue a request for proposal or invitation to negotiate
353 for health—insuranee providers interested in participating in
354 the state group insurance program, and the department shall

355| 1issue a request for proposal or invitation to negotiate for

356| Insuranee providers interested in participating in the non-

357| health-related components of the state group insurance program.
358 Upon receipt of all proposals, the department may enter into
359| contract negotiations with imsuranee providers submitting bids
360| or negotiate a specially designed benefit package. Insurance
361| providers offering or providing supplemental coverage as of May
362 30, 1991, which qualify for pretax benefit treatment pursuant to
363 s. 125 of the Internal Revenue Code of 1986, with 5,500 or more

364 state employees currently enrolled may be included by the

Page 14 of 23
PCB HHSC 16-01.docx

CODING: Words stricken are deletions; words underlined are additions.



FLORIDA H O U S E O F R EPRESENTATIV

365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390

PCB HHSC 16-01 ORIGINAL YEAR

department in the supplemental insurance benefit plan
established by the department without participating in a request
for proposal, submitting bids, negotiating contracts, or
negotiating a specially designed benefit package. These
contracts shall provide state employees with the most cost-
effective and comprehensive coverage available; however, except

as provided in subparagraph (f)3., no state or agency funds

shall be contributed toward the cost of any part of the premium
of such supplemental benefit plans. With respect to dental
coverage, the division shall include in any solicitation or
contract for any state group dental program made after July 1,
2001, a comprehensive indemnity dental plan option which offers
enrollees a completely unrestricted choice of dentists. If a
dental plan is endorsed, or in some manner recognized as the
preferred product, such plan shall include a comprehensive
indemnity dental plan option which provides enrollees with a
completely unrestricted choice of dentists.

b. Pursuant to the applicable provisions of s. 110.161,
and s. 125 of the Internal Revenue Code of 1986, the department
shall enroll in the pretax benefit program those state employees
who voluntarily elect coverage in any of the supplemental
insuranee benefit plans as provided by sub-subparagraph a.

c. Nothing herein contained shall be construed to prohibit
insurance providers from continuing to provide or offer
supplemental benefit coverage to state employees as provided

under existing agency plans.
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391 (j) For the 2019 plan year and thereafter, health plans

392| shall be offered in the following benefit levels:

393 1. Platinum level, which shall have an actuarial value of

394| at least 90 percent.

395 2. Gold level, which shall have an actuarial value of at

396 least 80 percent.

397 3. 8ilver level, which shall have an actuarial value of at

398 least 70 percent.

399 4. Bronze level, which shall have an actuarial value of at

400| least 60 percent Netwithstanding paragraph () reguiring uniferm
401 contributions—and—feorthe 2063112012 fiseal yvear only,—thestate
402| econtribution—towardthecostof any plan—inthe state group

403

404
405 20632.

406 (k) In consultation with the independent benefits

407 consultant described in s. 110.12304, the department shall

408| develop a plan for implementation of the benefit levels

409| described in paragraph (j). The plan shall be submitted to the

410 Governor, the President of the Senate, and the Speaker of the

411} House of Representatives no later than January 1, 2018, and

412 include recommendations for:

413 1. Employer and employee contribution policies.

414 2. Steps necessary for maintaining or improving total

415| employee compensation levels when the transition is initiated.

416 3. An education strategy to inform employees of the
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417| additional choices available in the state group insurance

418| program.
419

420| This paragraph expires July 1, 2018.

421 Section 2. Section 110.12303, Florida Statutes, is created
422 to read:

423 110.12303 State group insurance program; additional

424| Dbenefits; price transparency pilot program; reporting.—Beginning

425| with the 2017 plan year:

426 (1) In addition to the comprehensive package of health

427| insurance and other benefits required or authorized to be

428| included in the state group insurance program, the package of

429| benefits may also include products and services offered by:

430 (a) Prepaid limited health service organizations as

431| authorized by part I of chapter 636.

432 (b) Discount medical plan organizations as authorized by

433| part II of chapter 636.

434 (c) Prepaid health clinics licensed under part II of

435| chapter 641.

436 (d) TLicensed health care providers, including hospitals

437 and other health facilities, health care clinics, and health

438| professionals, who sell service contracts and arrangements for a

439| specified amount and type of health services.

440 (e) Provider organizations, including service networks,

441]| group practices, professional associations, and other

442| incorporated organizations of providers, who sell service
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443 contracts and arrangements for a specified amount and type of

444 health services.

445 (f£) Entities that provide specific health services in

446| accordance with applicable state law and sell service contracts

447 and arrangements for a specified amount and type of health

448 services.

449 (g) Entities that provide health services or treatments

450 through a bidding process.

451 (h) Entities that provide health services or treatments

452 through the bundling or aggregating of health services or

453 treatments.

454 (i) Entities that provide other innovative and cost-

455| effective health service delivery methods.

456 (2) (a) The department shall contract with at least one

457| entity that provides comprehensive pricing and inclusive

458| services for surgery and other medical procedures which may be

459| accessed at the option of the enrollee. The contract shall

460| require the entity to:

461 1. Have procedures and evidence-based standards to ensure

462 the inclusion of only high-quality health care providers.

463 2. Provide assistance to the enrollee in accessing and

464 coordinating care.

465 3. Provide cost savings to the state group insurance

466| program to be shared with both the state and the enrollee. Cost

467| savings payable to an enrollee may be:

468 a. Credited to the enrollee's flexible spending account;
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469 b. Credited to the enrollee's health savings account;
470 ¢. Credited to the enrollee's health reimbursement

471 account; or

472 d. Paid as additional health plan reimbursements not

473| exceeding the amount of the employee's out-of-pocket medical

474 expenses.

475 4. Provide an educational campaign for enrollees to learn

476| about the services offered by the entity.

477 (b) On or before January 15 of each year, the department

478 shall report to the Governor, the President of the Senate, and

479| the Speaker of the House of Representatives on the participation

480| 1level and cost savings to both the enrollee and the state

481| resulting from the contract or contracts described in this

482 subsection.

483 (3) The department shall contract an entity that provides

484| enrollees with online information on the cost and quality of

485) health care services and providers, allows an enrollee to shop

486 for health care services and providers, and rewards the enrollee

487, by sharing any savings generated by the enrollee's choice of

488| services or providers. The contract shall require the entity

489 to:

490 (a) Establish an Internet-based, consumer friendly

491| platform that educates and informs enrollees about the price and

492| quality of health care services and providers, including the

493| average amount paid in each county for health care services and

494| providers. The average amounts paid for such services and
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495| providers may be expressed for service bundles, which includes

496| all products and services associated with a particular treatment

497| or episode of care, or for separate and distinct products and

498 services.

499 (b) Allow enrollees to shop for health care services and

500| providers using the price and quality information provided on

501| the platform.

502 (c) TIdentify the savings realized to the enrollee and

503 state when the enrollee chooses high-quality, lower cost health

504| care services or providers, and facilitate a shared savings

505| payment to the enrollee. The amount of shared savings shall be

506| determined by a methodology approved by the department with the

507| goal of maximizing value-based purchasing by enrollees. The

508 amount payable to the enrollee may be:

509 1. Credited to the enrollee's flexible spending account;
510 2. Credited to the enrollee's health savings account;
511 3. Credited to the enrollee's health reimbursement

512 account; or

513 4. Paid as additional health plan reimbursements not

514 exceeding the amount of the enrollee's out-of-pocket medical

515 expenses.

516 (d) On or before January 1 of 2018, 2019, and 2020, the

517| department shall report to the Governor, the President of the

518 Senate, and the Speaker of the House of Representatives on the

519| participation level, amounts paid to enrollees, and cost savings

520 to both the enrollees and the state resulting from the
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521| implementation of this subsection.

522 Section 3. Section 110.12304, Florida Statutes, 1is created
523 to read:
524 110.12304 Independent benefits consultant.—

525 (1) The department shall competitively procure an

526| independent benefits consultant.

527 (2) The independent benefits consultant may not:

528 (a) Be owned or controlled by a health maintenance

529| organization or insurer.

530 (b) Have an ownership interest in a health maintenance

531| organization or insurer.

532 (¢) Have a direct or indirect financial interest in a

533| health maintenance organization or insurer..

534 (3) The independent benefits consultant must have

535| substantial experience in consultation and design of employee

536| benefit programs for large employers and public employers,

537| 1including experience with plans that qualify as cafeteria plans

538| pursuant to s. 125 of the Internal Revenue Code of 1986.

539 (4) The independent benefits consultant shall:

540 (a) Provide an ongoing assessment of trends in benefits

541| and employer-sponsored insurance that affect the state group

542| insurance program.

543 (b) Conduct a comprehensive analysis of the state group

544| insurance program, including available benefits, coverage

545| options, and claims experience.

546 (c) Identify and establish appropriate adjustment
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 85 Recovery Care Services
SPONSOR(S): Fitzenhagen
TIED BILLS: IDEN./SIM. BILLS: SB 212
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Select Committee on Affordable Healthcare 10Y,4N Guzzo Calamas
Access
2) Health Care Appropriations Subcommittee 8Y,4N Clark Pridgeon
3) Health & Human Services Committee Guzzo % CaIamasQ@C/
SUMMARY ANALYSIS

Pursuant to s. 395.002, F.S., an ambulatory surgical center (ASC) is a facility, that is not part of a hospital, the
primary purpose of which is to provide elective surgical care, in which the patient is admitted and discharged
within the same working day and is not permitted to stay overnight.

Federal Medicare reimbursement is generally limited to stays of no more than 24 hours. The bill changes the
allowable length of stay in an ASC from less than one working day to no more than 24 hours, which is the
federal Medicare length of stay standard.

The bill creates a new license for a Recovery Care Center (RCC), defined as a facility the primary purpose of
which is to provide recovery care services, to which a patient is admitted and discharged within 72 hours, and
which is not part of a hospital. The bill defines recovery care services as:

e Postsurgical and post-diagnostic medical and general nursing care to patients for whom acute
hospitalization is not required and an uncomplicated recovery is reasonably expected; and
o Postsurgical rehabilitation services.

Recovery care services do not include intensive care services, coronary care services, or critical care services.

The bill requires all patients to be certified as medically stable and not in need of acute hospitalization by their
attending or referring physician prior to admission to a RCC. A patient may receive recovery care services in a
RCC upon:

e Discharge from an ASC after surgery;
e Discharge from a hospital after surgery or other treatment; or
¢ Receiving out-patient medical treatment such as chemotherapy.

The new RCC license is modeled after the current licensing procedures for hospitals and ASCs, subjecting
RCCs to similar regulatory standards, inspections, and rules. RCCs must have emergency care and transfer
protocols, including transportation arrangements, and a referral or admission agreement with at least one
hospital.

The bill has an indeterminate, but likely insignificant fiscal impact that can be managed within existing Agency
for Health Care Administration resources.

The bill provides an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background

Ambulatory Surgical Centers (ASCs)

An ASC is a facility, that is not a part of a hospital, the primary purpose of which is to provide elective
surgical care, in which the patient is admitted and discharged within the same working day and is not
permitted to stay overnight.’

In Florida, outpatient surgery is performed in two settings, hospital outpatient surgery departments
(HOPDs) and ASCs. Currently, there are 429 ASCs in Florida and 204 HOPDs.?

In 2014, there were 2,933,087 visits to ASCs and HOPDs in Florida.®> HOPDs accounted for 46 percent
and ASCs accounted for 54 percent of the total number of visits. Of the $33.8 billion in total combined
charges in HOPDs and ASCs in 2014, HOPDs accounted for 77 percent of the charges, while ASCs
accounted for 23 percent.* The average charge at the HOPDs ($19,140) was larger than the average
charge at the ASCs ($5,018).° Two procedures, colonoscopy and gastrointestinal endoscopy, are
consistently in the top 10 procedures performed by both facility types.® In 2014, the average charge for
a colonoscopy by site was $6,694 for HOPDs and $2,391 for ASCs.” The average charge for
gastrointestinal endoscopy by site was $9,537 for HOPDs and $2,269 for ASCs.® This data was not
adjusted for acuity, so it may reflect higher acuity levels in hospital patients.

In 2014, the charges for visits to ASCs and HOPDs were paid mainly by commercial Insurance and
Medicare. Commercial insurance paid for 40 percent of charges ($13.6 billion), while Medicare paid for
30 percent of charges ($10.1 billion).? The next three top payer groups (Medicare Managed Care,
Medicaid1,0and Medicaid Managed Care) accounted for a combined 21.6 percent ($7.3 billion) of
charges.

ASC Licensure

ASCs are licensed and regulated by the Agency for Health Care Administration (AHCA) under the
same regulatory framework as hospitals." Applicants for ASC licensure must submit certain
information to AHCA prior to accepting patients for care or treatment, including:

o An affidavit of compliance with fictitious name;
o Proof of registration of articles of incorporation; and
¢ A zoning certificate or proof of compliance with zoning requirements.?

''S.395.002(3), F.S.
2 AHCA Agency Bill Analysis, dated September 18, 2015, pg. 3 (on file with Select Committee on Affordable Healthcare Access staff).
3 Agency for Health Care Administration, Ambulatory (Outpatient) Surgery Query Results; By Facility Type and Average Charges,
?vailable at hitp://www floridahealthfinder.gov/QueryTool/QTResults.aspx?T=0 (last viewed on January 15, 2016).
Id.
°1d.
6 Agency for Health Care Administration, Ambulatory (Outpatient) Surgery Query Results; By Current Procedural Terminology Code
.;.-md Facility Type, available at http://www.floridahealthfinder.gov/QueryTool/QTResults.aspx?T=0 (last viewed on January 15, 2016).
Id.
% 1d.
° Agency for Health Care Administration, Ambulatory (Outpatient) Surgery Query Results; By Patient, Primary Payer, and Average
1C())harges http://www floridahealthfinder/gov/QueryTool/QTResults.aspx (last viewed on January 15, 2016).

" $8. 395.001-1065, F.S., and Part Il, Chapter 408, F.S.

"2 Rule 59A-5.003(4), F.A.C.
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Upon receipt of an initial application, AHCA is required to conduct a survey to determine compliance
with all laws and rules. ASCs are required to provide certain information during the initial inspection,
including:

Governing body bylaws, rules and regulations;

A roster of registered nurses and licensed practical nurses with current license numbers;
A fire plan; and

The comprehensive Emergency Management Plan.™

AHCA is authorized to adopt rules for hospitals and ASCs."* Separate standards may be provided for
general and specialty hospitals, ASCs, mobile surgical facilities, and statutory rural hospitals,'® but the
rules for all hospitals and ASCs must include minimum standards for ensuring that:

o A sufficient number of qualified types of personnel and occupational disciplines are on duty and
available at all times to provide necessary and adequate patient care;

¢ [nfection control, housekeeping, sanitary conditions, and medical record procedures are
established and implemented to adequately protect patients;

¢ A comprehensive emergency management plan is prepared and updated annually;

e Licensed facilities are established, organized, and operated consistent with established
standards and rules; and

e Licensed facility beds conform to minimum space, equipment, and furnishing standards

The minimum standards for ASCs are contained in Chapter 59A-5, F.A.C.
Staff and Personnel Rules

ASCs are required to have written policies and procedures for surgical services, anesthesia services,
nursing services, pharmaceutical services, and laboratory and radiologic services.'® In providing these
services, ACSs are required to have certain professional staff available, including:

A registered nurse to serve as operating room circulating nurse;"’

¢ An Anesthesiologist or other physician, or a certified registered nurse anesthetist under the on-
site medical direction of a licensed physician in the ASC during the anesthesia and post-
anesthesia recovery period until all patients are alert or discharged;'® and

e A Registered professional nurse in the recovery area during the patient’s recovery period."

Infection Control Rules

ASCs are required to establish an infection control program, which must include written policies and
procedures reflecting the scope of the program.?® The written policies and procedures must be
reviewed at least every two years by the infection control program members.?' The infection control
program must include:

'3 Rule 59A-5.003(5), F.A.C.
“'5.395.10585, F.S.

%5, 395.1055(2), F.S.

' Rule 59A-5.0085, F.A.C.

7 Rule 59A-5.0085(3)(c), F.A.C.
'® Rule 59A-5.0085(2)(b), F.A.C.
"% Rule 59A-5.0085(3)(d), F.A.C.
2 Rule 59A-5.011(1), F.A.C.

2 Rule 59A-5.011(2), F.A.C.
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« Surveillance, prevention, and control of infection among patients and personnel;??

o A system for identifying, reporting, evaluating and maintaining records of infections;?

e Ongoing review and evaluation of aseptic, isolation and sanitation techniques employed by the
ASC;** and

o Development and coordination of training programs in infection control for all personnel.®

Emergency Management Plan Rules

ASCs are required to develop and adopt a written comprehensive emergency management plan for
emergency care during an internal or external disaster or emergency.®® The ASC must review the plan
and update it annually.”’

Accreditation

ASCs may seek voluntary accreditation by the Joint Commission for Health Care Organizations, the
Accreditation Association for Ambulatory Health Care, and the American Osteopathic Association
Healthcare Facilities Accreditation Program.?® AHCA is required to conduct an annual licensure
inspection survey for non-accredited ASCs.” AHCA must accept survey reports of accredited ASCs
from accrediting organizations if the standards included in the survey report are determined to
document that the ASC is in substantial compliance with state licensure requirements.*® AHCA is
required to conduct annual validation inspections on a minimum of 5 percent of the ASCs which were
inspected by an accreditation organization.*'

AHCA is required to conduct annual life safety inspections of all ASCs to ensure compliance with life
safety codes and disaster preparedness requirements.* However, the life-safety inspection may be
waived if an accreditation inspection was conducted on an ASC by a certified life safety inspector and
the ASC was found to be in compliance with the life safety requirements.*

In 2014, 373 licensed ASCs in Florida were accredited by a national accrediting organization.*

Federal Requirements

Medicare

ASCs are required to have an agreement with the Centers for Medicare and Medicaid Services (CMS)
to participate in Medicare. ASCs are also required to comply with specific conditions for coverage.
CMS defines “ASC” as any distinct entity that operates exclusively for the purpose of providing surgical

22 Rule 59A-5.011(1)(a), F.A.C.
2 Rule 59A-5.011(1)(b), F.A.C.
4 Rule 59A-5.011(1)(c), F.A.C.
% Rule 59A-5.011(1)(d), F.A.C.
zj Rule 59A-5.018(1), F.A.C.

% Rule 59A-5.004(3), F.A.C., and AHCA Ambulatory Surgical Center; Accrediting Organizations for Ambulatory Surgical Centers,
available at http://ahca.myflorida.com/MCHQ/Health _Facility Regulation/Hospital Outpatient/ambulatory.shtml (last viewed January
15, 2016).

%% Rule 59A-5.004(1) and (2), F.A.C.

% Rule 59A-5.004(3), F.A.C.

% Rule 59A-5.004(5), F.A.C.

%2 Rule 59A-5.004(1), F.S., and s. 395.0161, F.S.

¥ 5, 395.0161(2), F.S.

3 Agency for Health Care Administration, Ambulatory Surgical Center Regulatory Overview, March 2015 (on file with Select Committee
on Affordable Healthcare Access staff).
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services to patients not requiring hospitalization and in which the expected duration of services would
not exceed 24 hours® following an admission.*

CMS may deem an ASC to be in compliance with all of the conditions for coverage if the ASC is
accredited by a national accrediting body, or licensed by a state agency, that CMS determines provides
reasonable assurance that the conditions are met.*” All of the CMS conditions for coverage
requirements are included in Chapter 59A-5, F.A.C., and apply to all ASCs in Florida. The conditions
for coverage require:

e A governing body that assumes full legal responsibility for determining, implementing, and
monitoring policies governing the ASC'’s total operation;

e A quality assessment and performance improvement program;

A transfer agreement with one or more acute care general hospitals, which will admit any

patient referred who requires continuing care;

A disaster preparedness plan;

An organized medical staff;

A fire control plan;

A sanitary environment;

An infection control program; and

A procedure for patient admission, assessment and discharge.

OPPAGA Study on ASCs

In January, OPPAGA issued a study on ASCs.* The study reviewed research and literature related to
ASCs in four categories: ASC health care in Florida; impact of ASCs on hospitals and cost; patient
access to services and surgery location; and patient safety, clinical outcomes, and patient satisfaction.

The study used 2014 hospital discharge data coliected by AHCA to compare the cost of procedures
performed in ASCs to those performed in HOPDs in Florida. The study found that the average charge
at HOPDs was more than three times that of the average charge at ASCs.*

The study found that while competition exists between ASCs and hospitals, the impact this competition
has on hospitals may be limited and that ASCs can save money when performing certain procedures.*
In determining the impact of ASCs on hospitals and costs, the OPPAGA study reviewed 23 academic
studies. OPPAGA found that the research on the impact that ASCs have on hospitals varied. Eight
studies indicated that ASCs had minimal impact on hospitals, and one study suggested that due to
specialist referrals for complex procedures, some ASCs may generate admissions to hospitals. Three
studies found that ASCs had a limited adverse effect on hospitals. One study found that in markets
where an ASC opened for the first time, the adjusted HOPD surgery rates declined by 7 percent.*'

The OPPAGA study was unable to identify patterns for patient access to services and surgery location
because the studies they reviewed were not comparable due to the varying types of patients,
procedures, and other data analyzed.*

% State Operations Manual Appendix L, Guidance for Surveyors: Ambulatory Surgical Centers (Rev. 99, 01-31-14) exceeding the 24-
hour time frame is expected to be a rare occurrence, and each rare occurrence is expected to be demonstrated to have been
something which ordinarily could not have been foreseen. Not meeting this requirement constitutes condition-level noncompliance with
§416.25. In addition, review of the cases that exceed the time frame may also reveal noncompliance with CfCs related to surgical
services, patient admission and assessment, and quality assurance/performance improvement.

%42 C.F.R. §416.2

% 42 C.F.R. §416.26(1)

% OPPAGA Research Memorandum, Ambulatory Surgical Centers and Recovery Care Centers, January 19, 2016 (on file with the
Health & Human Services Committee).

39

ot Id. atp. 2

“1d. at p.3

24,
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in comparing patient safety, clinical outcomes, and patient satisfaction between ASCs and HOPDs, the
OPPAGA study reviewed nine academic studies.*> OPPAGA found that the studies largely agreed that
ASCs provided more timely service and had low rates of unexpected safety events. Five studies found
that the increase in surgeries being performed in ASCs was not associated with higher rates of hospital
admission or mortality. Those five studies also found that ASCs had lower rates of unexpected safety
events compared to hospitals. One study found that ASCs had a higher rate of unexpected
hospitalization outcomes within the first week after release than HOPDs for some of the procedures
studied, but, overall, OPPAGA concluded there was no appreciable difference in quality outcomes of
procedures performed in both settings.*

Recovery Care Centers

Recovery care centers (RCCs) are entities that provide short-term nursing care, support, and pain
control for patients that do not require acute hospitalization.*> RCC patients are typically healthy
persons that have had elective surgery. RCCs can be either freestanding or attached to an ASC or
hospital. In practice, RCCs typically provide care to patients transferred from ASCs following surgery,
which allows ASCs to perform more complex procedures.*®

RCCs are not eligible for Medicare reimbursement.* However, RCCs may receive payments from
Medicaid programs. One 1999 survey noted that RCCs received payment in the following breakdown:
41% from managed care plans, 29% from self-pay, 16% from indemnity plans, and 9% from workers’
compensation.®®

Three states, Arizona, Connecticut, and lllinois, have specific licenses for “recovery care centers.”®
Other states license RCCs as nursing facilities or hospitals.*® One study found that eighteen states
allow RCCs to have stays over 24 hours, usually with a maximum stay of 72 hours.”’

43|

“d. at p.4

:: Medicare Payment Advisory Comm’n, Report to the Congress: Medicare Payment for Post-Surgical Recovery Care Centers, (2000).
Id. atp. 4

" See Medicare Payment Advisory Comm’n, Supra FN 20.

8 Medicare Payment Advisory Comm’'n, Supra FN 20, at 6 (citing Federated Ambulatory Surgery Association, Post-Surgical Recovery

Care, (2000})).

9 Ariz. Rev. Stat. Ann.§§ 36-448.51-36-448.55; Conn. Conn. Agencies Regs § 19A-495-571; 210 lll. Comp. Stat. Ann. 3/35.

% Sandra Lee Breisch, Profits in Short Stays, Am. Acad. of Orthopaedic Surgeons Bulletin (June, 1999), available at

http://www2.aa0s.org/bulletin/jun99/asc.htm (last viewed January 15, 2016).

*" Medicare Payment Advisory Comm’n, supra FN 20, at 4 (citing Federated Ambulatory Surgery Association, Post-Surgical Recovery

Care, (2000)).
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Effect of Proposed Changes

Pursuant to s. 395.002(3), F.S., patients receiving services in an ASC must be discharged on the same
working day that they were admitted and cannot stay overnight. Federal Medicare reimbursement
policy limits the length of stay in an ASC to 24 hours following admission. The bill amends s.
395.002(3), F.S., to permit a patient to stay at an ASC for no longer than 24 hours. The change
conforms to the Medicare length of stay requirement.

The bill creates a new license for a Recovery Care Center (RCC). The new RCC license is modeled
after the current licensure program for hospitals and ASCs in Chapters 395 and 408, F.S. The bill adds
RCCs to the list of facilities subject to the provisions of Chapter 395, Part l. An applicant for RCC
licensure must follow the general licensing procedures in Chapter 408, Part Il. Additionally, the
applicant will be subject to the license, inspection, safety, facility and other requirements of Chapter
395, Part 1.

The bill defines a RCC as a facility whose primary purpose is to provide recovery care services, to
which the patient is admitted and discharged within 72 hours, and is not part of a hospital. The bill
defines recovery care services as:

e Postsurgical and post-diagnostic medical and general nursing care to patients for whom acute
hospitalization is not required and an uncomplicated recovery is reasonably expected; and
o Postsurgical rehabilitation services.

Recovery care services do not include intensive care services, coronary care services, or critical care
services.

The bill requires all patients to be certified as medically stable and not in need of acute hospitalization
by their attending or referring physician prior to admission to an RCC. A patient may receive recovery
care services in an RCC upon:

e Discharge from an ASC after surgery;
¢ Discharge from a hospital after surgery or other treatment; or
¢ Receiving an out-patient medical treatment such as chemotherapy.

A RCC must have emergency care and transfer protocols, including transportation arrangements, and
a referral or admission agreement with at least one hospital. Further, AHCA is authorized to adopt
rules regarding RCC admission and discharge procedures.

Section 395.1055, F.S., directs AHCA to adopt rules for hospitals and ASCs that set standards to
ensure patient safety. The bill directs AHCA to adopt rules for RCCs that address all the same
regulatory areas currently addressed in rules for hospitals and ASCs, including requirements for:

Staffing;

Infection control;

Housekeeping;

Medical records;

Emergency management;

Inspections;

Accreditation;

Organization, including a governing body and organized medical staff;
Departments and services;

Quality assessment and improvement;
Minimum space; and

Equipment and furnishings.
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In addition, the bill requires AHCA to adopt rules to set standards for dietetic departments, proper use
of medications, and pharmacies in RCCs.

The license fee for a RCC will be set by rule by AHCA and must be at least $1,500.%
The bill provides an effective date of July 1, 2016.
B. SECTION DIRECTORY:

Section 1: Amends s. 395.001, F.S,, related to legislative intent.

Section 2: Amends s. 395.002, F.S., related to definitions.

Section 3: Amends s. 395.003, F.S., related to licensure; denial, suspension, and revocation.

Section 4: Creates s. 395.0171, F.S., related to recovery care center admissions; emergency and
transfer protocols; discharge planning and protocols.

Section 5: Amends s. 395.1055, F.S., related to rules and enforcement.

Section 6: Amends s. 395.10973, F.S,, related to powers and duties of the agency.

Section 7: Amends s. 395.301, F.S., related to itemized patient bill; form and content prescribed by
the agency.

Section 8: Amends s. 408.802, F.S., related to applicability.

Section 9: Amends s. 408.820, F.S., related to exemptions.

Section 10: Amends s. 394.4787, F.S., related to definitions.

Section 11: Amends s. 409.975, F.S., related to managed care plan accountability.

Section 12: Provides an effective date of July 1, 2016.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

Section 408.805, F.S., requires AHCA to set license fees that are reasonably calculated to cover
the cost of regulation. AHCA estimates that five entities may apply for licensure. Applicants for
licensure as a RCC will be subject to a Plans and Construction project review fee of $2,000 plus
$100 per hour for building plan reviews, an application fee of at least $1,500, and a licensure
inspection fee of $400.%

2. Expenditures:

The creation of the RCC license will require AHCA to regulate these facilities in accordance with
Chapters 395 and 408, F.S., and any rules adopted by AHCA. The fees associated with the new
license are anticipated to cover the expenses incurred by AHCA in enforcement and regulation of
the new license. No additional staff will be required as existing regulatory staff is sufficient to absorb
the workload associated with up to 10 licenses.”’

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

%% Section 395.004, F.S.

:‘: AHCA Agency Bill Analysis, dated September 18, 2015, pg. 3 (on file with Select Committee on Affordable Healthcare Access staff).
Id.
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2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Individuals needing surgery may save money by being able to stay longer in an ASC or stay in a RCC
rather than having the original procedure in a hospital merely because the recovery time will be longer
than the ASC limit would allow.

Being able to keep patients longer in an ASC may have a positive fiscal impact on the ASC by being
able to perform more complex procedures.

Hospitals may experience a negative fiscal impact if more patients receive care in an ASC or RCC.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. The bill does not appear to affect county or municipal governments.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
Not applicable.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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HB 85 2016
1 A bill to be entitled
2 An act relating to recovery care services; amending s.
3 395.001, F.S.; providing legislative intent regarding
4 recovery care centers; amending s. 395.002, F.S.;
5 revising and providing definitions; amending s.
6 395.003, F.S.; including recovery care centers as
7 facilities licensed under chapter 395, F.S.; creating
8 s. 395.0171, F.S.; providing admission criteria for a
9 recovery care center; requiring emergency care,
10 transfer, and discharge protocols; authorizing the
11 Agency for Health Care Administration to adopt rules;
12 amending s. 395.1055, F.S.; authorizing the agency to
13 establish separate standards for the care and
14 treatment of patients in recovery care centers;
15 amending s. 395.10973, F.S.; directing the agency to
16 enforce special-occupancy provisions of the Florida
17 Building Code applicable to recovery care centers;
18 amending s. 395.301, F.S.; providing for format and
19 content of a patient bill from a recovery care center;
20 amending s. 408.802, F.S.; providing applicability of
21 the Health Care Licensing Procedures Act to recovery
22 care centers; amending s. 408.820, F.S.; exempting
23 recovery care centers from specified minimum licensure
24 requirements; amending ss. 394.4787 and 409.875, F.S.;
25 conforming cross-references; providing an effective
26 date.
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27
28 Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Section 395.001, Florida Statutes, is amended
31 to read:

32 385.001 Legislative intent.—It is the intent of the

33 Legislature to provide for the protection of public health and
34 safety in the establishment, construction, maintenance, and

35 operation of hospitals, ambulatory surgical centers, recovery

36 care centers, and mobile surgical facilities by providing for

37 licensure of same and for the development, establishment, and

38 enforcement of minimum standards with respect thereto.

39 Section 2. Subsections (3), (16), and (23) of section

40 395.002, Florida Statutes, are amended, subsections (25) through
41 (33) are renumbered as subsections (27) through (35),

42 respectively, and new subsections (25) and (26) are added to

43 that section, to read:

44 385.002 Definitions.—As used in this chapter:

45 (3) "Ambulatory surgical center" or "mobile surgical

46 facility" means a facility the primary purpose of which is to

47 provide eiective surgical care, in which the patient is admitted
48 to and discharged from such facility within 24 hours £he—same

P ot ma -+l b
ppaws TTOT T 1=

49| workiang—doy—o s e—stay—evernights and which is
50 not part of a hospital. However, a facility existing for the
51| primary purpose of performing terminations of pregnancy, an

52 office maintained by a physician for the practice of medicine,

Page 2 of 11

CODING: Words stricken are deletions; words underlined are additions.
hb0085-00



F L ORIDA H O U S E O F R EPRESENTATI V E S

HB 85 2016

53 or an office maintained for the practice of dentistry shall not
54 be construed to be an ambulatory surgical center, provided that
55 any facility or office which is certified or seeks certification
56| as a Medicare ambulatory surgical center shall be licensed as an
57 ambulatory surgical center pursuant to s. 395.003. Any structure
58 or vehicle in which a physician maintains an office and

59| practices surgery, and which can appear to the public to be a

60| mobile office because the structure or vehicle operates at more
61| than one address, shall be construed to be a mobile surgical

62 facility.

63 (l6) "Licensed facility" means a hospital, ambulatory

64 surgical center, recovery care center, or mobile surgical

65 facility licensed in accordance with this chapter.

66 (23) "Premises" means those buildings, beds, and equipment
67 located at the address of the licensed facility and all other

68 buildings, beds, and equipment for the provision of hospital,

69 ambulatory surgical, recovery, or mobile surgical care located
70 in such reasonable proximity to the address of the licensed

71 facility as to appear to the public to be under the dominion and
72 control of the licensee. For any licensee that is a teaching

73 hospital as defined in s. 408.07(45), reasonable proximity

74 includes any buildings, beds, services, programs, and equipment
75| under the dominion and control of the licensee that are located
76 at a site with a main address that is within 1 mile of the main
77| address of the licensed facility; and all such buildings, beds,

78 and equipment may, at the request of a licensee or applicant, be

Page 3 of 11

CODING: Words strisken are deletions; words underlined are additions.
hb0085-00



F L ORIDA H O U S E O F R EPRESENTATI V E S

HB 85 2016

79 included on the facility license as a single premises.

80 (25) "Recovery care center”" means a facility the primary

81} purpose of which is to provide recovery care services, to which

82| a patient is admitted and discharged within 72 hours, and which

83| 1s not part of a hospital.

84 (26) "Recovery care services" means postsurgical and

85| postdiagnostic medical and general nursing care provided to

86| patients for whom acute care hospitalization is not required and

87 an uncomplicated recovery is reasonably expected. The term

88 includes postsurgical rehabilitation services. The term does not

89 include intensive care services, coronary care services, or

90 critical care services.

91 Section 3. Subsection (1) of section 395.003, Florida

82 Statutes, 1is amended to read:

93 395.003 Licensure; denial, suspension, and revocation.—

94 (1) (a) The regquirements of part II of chapter 408 apply to
95 the provision of services that require licensure pursuant to ss.
96| 395.001-395.1065 and part II of chapter 408 and to entities

97 licensed by or applying for such licensure from the Agency for
98| Health Care Administration pursuant to ss. 395.001-395.1065. A
99 license issued by the agency is required in order to operate a

100 hospital, ambulatory surgical center, recovery care center, Or

101 mobile surgical facility in this state.
102 (b)l. It is unlawful for a person to use or advertise to
103 the public, in any way or by any medium whatscever, any facility

104 as a "hospital," "ambulatory surgical center," "recovery care
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105 center,”" or "mobile surgical facility" unless such facility has
106| first secured a license under the provisions of this part.

107 2. This part does not apply to veterinary hospitals or to
108 commercial business establishments using the word "hospital,"

109 "ambulatory surgical center," "recovery care center," or "mobile

110 surgical facility" as a part of a trade name if no treatment of
111| human beings is performed on the premises of such

112| establishments.

113 (c) Until July 1, 2006, additional emergency departments
114 located off the premises of licensed hospitals may not be

115 authorized by the agency.

1lle Section 4. Section 395.0171, Florida Statutes, is created
117 to read:

118 395.0171 Recovery care center admissions; emergency and

119| transfer protocols; discharge planning and protocols.—

120 (1) Admissions to a recovery care center shall be

121 restricted to patients who need recovery care services.

122 (2) FEach patient must be certified by his or her attending

123| or referring physician or by a physician on staff at the

124 facility as medically stable and not in need of acute care

125 hospitalization before admission.

126 (3) A patient may be admitted for recovery care services

127| wupon discharge from a hospital or an ambulatory surgery center.

128| A patient may also be admitted postdiagnosis and posttreatment

129 for recovery care services.

130 (4) A recovery care center must have emergency care and
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131 transfer protocols, including transportation arrangements, and

132 referral or admission agreements with at least one hospital.

133 (5) A recovery care center must have procedures for

134| discharge planning and discharge protocols.

135 (6) The agency may adopt rules to implement this section.

136 Section 5. Subsections (2) and (8) of section 395.1055,
137 Florida Statutes, are amended, and subsection (10) is added to
138 that section, to read:

139 395.1055 Rules and enforcement.—

140 (2) Separate standards may be provided for general and

141 specialty hospitals, ambulatory surgical centers, recovery care

142 centers, mobile surgical facilities, and statutory rural

143 hospitals as defined in s. 395.602.

144 {8) The agency may not adopt any rule governing the
145 design, construction, erection, alteration, modification,
146 repair, or demolition of any public or private hospital,

147 intermediate residential treatment facility, recovery care

148 center, or ambulatory surgiéal center. It is the intent of the
149 Legislature to preempt that function to the Florida Building

150| Commission and the State Fire Marshal through adoption and

151| maintenance of the Florida Building Code and the Florida Fire
152 Prevention Code. However, the agency shall provide technical

153 assistance to the commission and the State Fire Marshal in

154 updating the construction standards of the Florida Building Code
155 and the Florida Fire Prevention Code which govern hospitals,

156| intermediate residential treatment facilities, recovery care
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157 centers, and ambulatory surgical centers.

158 (10) The agency shall adopt rules for recovery care

159 centers which include fair and reasonable minimum standards for

160 ensuring that recovery care centers have:

161 (a) A dietetic department, service, or other similarly

162 titled unit, either on the premises or under contract, which

163 shall be organized, directed, and staffed to ensure the

164| provision of appropriate nutritional care and quality food

165 service.

le6 (b) Procedures to ensure the proper administration of

167| medications. Such procedures shall address the prescribing,

168 ordering, preparing, and dispensing of medications and

169| appropriate monitoring of the effects of such medications on the

170 patient.

171 (c) A pharmacy, pharmaceutical department, or

172 pharmaceutical service, or similarly titled unit, on the

173} premises or under contract.

174 Section 6. Subsection (8) of section 385.10973, Florida
175 Statutes, is amended to read:

176 395.10973 Powers and duties of the agency.—It is the
177 function of the agency to: ‘

178 (8) Enforce the special-occupancy provisions of the

179 Florida Building Code which apply to hospitals, intermediate

180 residential treatment facilities, recovery care centers, and

181 ambulatory surgical centers in conducting any inspection

182 authorized by this chapter and part II of chapter 408.
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183 Section 7. Subsection (3) of section 395.301, Florida

184 Statutes, i1s amended to read:

185 395.301 Itemized patient bill; form and content prescribed
186| Dby the agency; patient admission status notification.—

187 (3) On each itemized statement submitted pursuant to

188 subsection (1) there shall appear the words "A FOR-PROFIT (or
189 NOT-FOR-PROFIT or PUBLIC) HOSPITAL (or AMBULATORY SURGICAL

190( CENTER or RECOVERY CARE CENTER) LICENSED BY THE STATE OF

191 FLORIDA" or substantially similar words sufficient to identify
192 clearly and plainly the ownership status of the licensed

193] facility. Each itemized statement must prominently display the
194| phone number of the medical facility's patient liaison who is
195 responsible for expediting the resolution of any billing dispute
196 between the patient, or his or her representative, and the

197 billing department.

198 Section 8. Subsection (30) is added to section 408.802,
199 Florida Statutes, to read:

200 408.802 Applicability.—The provisions of this part apply
201| to the provision of services that require licensure as defined
202 in this part and to the following entities licensed, registered,
203 or certified by the agency, as described in chapters 112, 383,
204 390, 394, 395, 400, 429, 440, 483, and 765:

205 (30) Recovery care centers, as provided under part I of

206} chapter 395.

207 Section 9. Subsection (29) is added to section 408.820,
208 Florida Statutes, to read:
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209 408.820 Exemptions.—Except as prescribed in authorizing
210 statutes, the following exemptions shall apply to specified
211 requirements of this part:

212 (29) Recovery care centers, as provided under part I of

213 chapter 395, are exempt from s. 408.810(7)-(10).

214 Section 10. Subsection (7) of section 394.4787, Florida
215 Statutes, is amended to read:

216 394.4787 Definitions; ss. 394.4786, 394.4787, 394.4788,
217 and 394.4789.—As used in this section and ss. 394.4786,

218| 394.4788, and 394.4789:

219 (7) "Specialty psychiatric hospital" means a hospital
220 licensed by the agency pursuant to s. 395.002(30) 395-0062{28

221 and part II of chapter 408 as a specialty psychiatric hospital.
222 Section 11. Paragraph (b) of subsection (1) of section
223 409.975, Florida Statutes, is amended to read:

224 409.975 Managed care plan accountability.—In addition to
225 the requirements of s. 409.967, plans and providers

226| participating in the managed medical assistance program shall
2277 comply with the requirements of this section.

228 (1) PROVIDER NETWORKS.—Managed care plans must develop and
229| maintain provider networks that meet the medical needs of their
230 enrollees in accordance with standards established pursuant to
231 s. 409.967(2) (¢). Except as provided in this section, managed
232 care plans may limit the providers in their networks based on
233 credentials, quality indicators, and price.

234 {b) Certain providers are statewide resources and
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235| essential providers for all managed care plans in all regions.
236 All managed care plans must include these essential providers in
237 their networks. Statewide essential providers include:

238 1. Faculty plans of Florida medical schools.

239 2. Regional perinatal intensive care centers as defined in

2401 s. 383.16(2).

241 3. Hospitals licensed as specialty children's hospitals as
242 defined in s. 395.002(30) 395-062{28+.
243 4. Accredited and integrated systems serving medically

244 complex children that are comprised of separately licensed, but
245 commonly owned, health care providers delivering at least the
246 following services: medical group home, in-home and outpatient
247| nursing care and therapies, pharmacy services, durable medical
248} equipment, and Prescribed Pediatric Extended Care.

249
250| Managed care plans that have not contracted with all statewide
251| essential providers in all regions as of the first date of

252 recipient enrollment must continue to negotiate in good faith.
253 Payments to physicians on the faculty of nonparticipating

254 Florida medical schools shall be made at the applicable Medicaid
255) rate. Payments for services rendered by regional perinatal

256| 1intensive care centers shall be made at the applicable Medicaid
257| rate as of the first day of the contract between the agency and
258 the plan. Payments to nonparticipating specialty children's

259 hospitals shall equal the highest rate established by contract

260| between that provider and any other Medicaid managed care plan.
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261 Section 12. This act shall take effect July 1, 2016.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 313  Prescription Drug Monitoring Program
SPONSOR(S): Health Quality Subcommittee; Pilon
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REFERENCE ACTION ANALYST STAFF DIRECTOR or
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SUMMARY ANALYSIS

Chapter 2009-197, Laws of Fla., established the Prescription Drug Monitoring Program (PDMP) within the
Department of Health in s. 893.055, F.S. The PDMP uses a database to monitor the prescribing and
dispensing of certain controlled substances.

Dispensers of controlied substances listed in Schedule I, Ill, or IV must report specified information to the
PDMP database, including the name of the prescriber, the date the prescription was filled and dispensed, and
the name, address, and date of birth of the person to whom the controlled substance is dispensed. Dispensers
must report dispensing to the PDMP database within seven days of dispensing the controlled substance.

However, in certain instances, health care practitioners are exempt from the PDMP reporting requirements.
Dispensing and administering controlled substances are exempt in certain health care settings where there is a
low risk of controlled substances being overprescribed or diverted. Specifically, the following acts are not
required to be reported:

e A health care practitioner administering a controlled substance directly to a patient if the amount of the
controlled substance is adequate to treat the patient during that particular treatment session.

e A pharmacist or health care practitioner administering a controlled substance to a patient or resident
receiving care as a patient at a hospital, nursing home, ambulatory surgical center, hospice, or
intermediate care facility for the developmentally disabled which is licensed in this state.

e A practitioner administering or dispensing a controlled substance in the health care system of the
Department of Corrections.

e A practitioner administering a controlled substance in the emergency room of a licensed hospital.

e A health care practitioner administering or dispensing a controlled substance to a person under the age
of 16.

e A pharmacist or a dispensing practitioner dispensing a one-time, 72-hour emergency resupply of a
controlled substance to a patient.

CS/HB 313 adds a PDMP reporting exemption for a rehabilitative hospital, an assisted living facility, or a
nursing home when they dispense a controlled substance to a patient as ordered by the patient’s treating
physician. Consistent with current reporting exemptions, the bill exempts health care settings where there is a
low risk of overprescribing or diverting controlled substances from the reporting requirements.

The bill has no fiscal impact on state or local government.

The bill provides an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background

Prescription Drug Monitoring Program

Prescription Drug Monitoring Programs (PDMPs) are state-run electronic databases used to track the
prescribing and dispensing of certain controlled prescription drugs to patients.” PDMPs are designed to
monitor this information for suspected abuse or diversion and provide prescribers and pharmacists with
critical information regarding a patient’s controlled substance prescription history.?

Chapter 2009-197, Laws of Fla., established Fiorida’s PDMP within the Department of Health (DOH) in
s. 893.055, F.S. The PDMP uses a database to monitor the prescribing and dispensing of certain
controlled substances.®* The PDMP database became operational on September 1, 2011, when it
began receiving prescription data, retroactive to December 1, 2010, from pharmacies and dispensing
practitioners.4 By September 2013, 49 states either had an operational PDMP database or had
adopted legislation authorizing the creation of one.’

PDMP Reporting Requirements

Dispensers of controlled substances listed in Schedule Il, 111, or IV of the Florida Comprehensive Drug
Abuse Prevention and Control Act must report specified information to the PDMP database.® The
following information is submitted for inclusion in the PDMP database:

e The name of the prescribing practitioner, the practitioners federal Drug Enforcement
Administration (DEA) registration number, the practitioner’'s National Provider Identification
(NP1) or other appropriate identifier, and the date of the prescription;

e The date the prescription was filled and the method of payment, such as cash by an individual
or third-party payment;

e The full name, address, and date of birth of the person for whom the prescription was written;
The name, national drug code, quantity, and strength of the controlied substance dispensed;

e The full name, federal DEA registration number, and address of the pharmacy, other location, or
other practitioner from which the controlled substance was dispensed;

e The name of the pharmacy or practitioner, other than a pharmacist, dispensing the controlled
substance and the practitioner’s NPI; and

e Other appropriate identifying information as determined by DOH rule.

Dispensers must report dispensing a specified controlled substance to the PDMP database within
seven days.” By the end of February 2014, more than 90 percent of pharmacies required to report data
to the PDMP had uploaded information into the system within the seven-day statutory limit.® By that

! Centers for Disease Control and Prevention, Prescription Drug Monitoring Programs, http://www.cdc.gov/drugoverdose/pdmp/ (last
gisited January 14, 2016).

Id.
®s. 893.055(2)a), F.S.
* Florida Department of Health, Overview and Status Update of the PDMP, PowerPoint presentation before Health Quality
Subcommittee, Sept. 24, 2013, page 3 (on file with Health Quality Subcommittee staff).
® Brandeis University, Institute of Behavioral Health, and the U.S. Department of Justice, Bureau for Justice Assistance, PDMP Center
of Excellence, Addressing the Problem, http://pdmpexcellence.org/content/addressing-problem (last visited January 14, 2016).
bs. 893.055(3)(a)-(c), F.S.; controlled substances listed in Schedule Il, lll, or IV can be found in s. 893.03(2)~(4), F.S.
’'s. 893.055(4), F.S.
® Florida Department of Health, Electronic-Florida Online Reporting of Controlled Substances Evaluation (E-FORCSE), 2013-2014
Prescription Drug Monitoring Program Annual Report, Dec. 1, 2014, available at http://www floridahealth.gov/statistics-and-data/e-
forcse/news-reports/2014-pdmp-annual-report-final.pdf (last visited January 18, 2016).
STORAGE NAME: h0313c.HHSC.DOCX PAGE: 2
DATE: 1/19/2016




same time, more than 6,100 dispensers had reported over 100 million dispensing records to the PDMP
since the program became operational.® On average, each month 5,585 pharmacy dispensers report
controlled substance prescription information to the PDMP."

Exemptions from PDMP Reporting Requirements

The purpose of the PDMP is to track the dispensing of prescribed controlled substances to provide
information to subsequent prescribing physicians and prevent the overprescribing of such substances,
and also to prevent the diversion of such substances. However, there are some circumstances in
which there is inherently a low risk of controlied substances being overprescribed or diverted, and in
those circumstances, the law exempts practitioners from having to report the dispensing of controlled
substances. Specifically, the following acts are not required to be reported:

¢ A health care practitioner administering a controlled substance directly to a patient if the amount
of the controlled substance is adequate to treat the patient during that particular treatment
session;

e A pharmacist or health care practitioner administering a controlled substance to a patient or
resident receiving care as a patient at a hospital, nursing home, ambulatory surgical center,
hospice, or intermediate care facility for the developmentally disabled which is licensed in this
state;

e A practitioner administering or dispensing a controlled substance in the health care system of
the Department of Corrections;

e A practitioner administering a controlled substance in the emergency room of a licensed
hospital;

¢ A health care practitioner administering or dispensing a controlled substance to a person under
the age of 16; and

-+ A pharmacist or a dispensing practitioner dispensing a one-time, 72-hour emergency resupply
of a controlled substance to a patient."*

Access to PDMP Database

Direct access to the PDMP database is presently limited by law to medical doctors, osteopathic
physicians, dentists, podiatric physicians, advanced registered nurse practitioners, physician assistants,
and pharmacists.'? A pharmacy, prescriber, or dispenser has access to information in the PDMP
database that relates to a patient of that pharmacy, prescriber, or dispenser, as needed, for reviewing
the patient’s controlled substance prescription history.™

Health care practitioners'* began accessing the PDMP database on October 17, 2011."® From
October 1, 2014 to September 30, 2015, 32,054 health care practitioners, or 20.7 percent of all licensed
health care practitioners, were registered to use the PDMP Database. '® Pharmacists have had the

® Memorandum from Rebecca Poston, Program Manager for PDMP, and Bob MacDonald, Executive Director, The Flonda PDMP
Foundation, Inc., to Marco Paredes, Director of Legislative Planning, Florida Department of Health, Feb. 6, 2014, p. 1 (on file with
Health Quality Subcommittee staff).
"% Florida Department of Health, Electronic-Fiorida Online Reporting of Controlied Substances Evaluation (E-FORCSE), 2014-2015
Prescription Drug Monitoring Program Annual Report, Dec. 1, 2015, p. 5, available at http://www.floridahealth.gov/statistics-and-data/e-
forcse/news-reports/ documents/2015-pdmp-annual-report.pdf (last visited January 18, 2016).
"1'5.893.055(5), F.S.
12 S. 893.055(7)(b), F.S.

|

s, 893.055(1)(d), F.S., defines health care practitioner for the purpose of the PDMP program as those practitioners who are subject

to licensure or regulation by DOH under ch. 458, F.S., (Medicine), ch. 459, F.S., (Osteopathic Medicine), ch. 461, F.S., (Podiatric
Medicine), ch. 462, F.S., (Naturopath), ch. 463, F.S., (Optometry), ch. 464, F.S., (Nursing), ch. 465, F.S., (Pharmacy), or ch. 466, F.S.,
Dentistry).

gs Florida Department of Health, Electronic-Florida Online Reporting of Controlled Substances Evaluation (E-FORCSE), 2012-2013
Prescription Drug Monitoring Program Annual Report, Dec. 1, 2013, available at www floridahealth.gov/reports-and-data/e-forcse/news-
reports/ documents/2012-2013pdmp-annual-report.pdf (last visited November 13, 2015).

'® Supra, note 10, p. 12
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highest utilization rate of the PDMP; from October 1, 2014 to September 30, 2015, 89.6 percent of
licensed pharmacists were trained to use the PDMP, 51.4 percent of pharmacists were registered to
use the PDMP, and 89.1 percent of pharmacists registered to use the PDMP had queried it."” From
October 1, 2014 to September 30, 2015, in-state prescribers issued 36,491,586 controlled substance
prescriptions to 7,359,995 Florida residents.” During that same timeframe, 25,833 registered health
care practitioners queried the PDMP database 21,167,947 times."®

In Florida, indirect access to the PDMP database is provided to:

¢ DOH and its relevant health care regulatory boards;

¢ The Attorney General for Medicaid fraud cases involving prescribed controlled substances;

¢ Alaw enforcement agency during active investigations regarding potential criminal activity,
fraud, or theft regarding prescribed controlled substances; and

e A patient or the legal guardian, or designated health care surrogate of an incapacitated patient,
for verifying the accuracy of database information.?

Entities with indirect access to the PDMP database may request information from the PDMP program
manager that is otherwise confidential and exempt from public disclosure under s. 893.0551, F.S.%'
Prior to release, the PDMP program manager must verify that the request is authentic and authorized
with the requesting organization.?

Public Records Exemption for Information in the PDMP Database

Section 893.0551, F.S.,” provides that personal information of a patient and certain information
concerning health care practitioners contained in the PDMP database are confidential and exempt from
s. 119.07(1), F.S., and article |, section 24 of the Florida Constitution.?* The statute makes confidential
and exempt identifying information, including, but not limited to, the name, address, telephone number,
insurance plan number, government-issued identification number, provider number, Drug Enforcement
Administration number, or any other unique identifying number of a patient, patient’s agent, health care
practitioner or practitioner as defined in s. 893.055, F.S., or an employee of the practitioner who is
acting on behalf of and at the direction of the practitioner, a pharmacist, or a pharmacy, which is
contained in the PDMP database.

Any agency or person that obtains information pursuant to s. 893.0551, F.S., must maintain the
confidential and exempt status of that information.?

Effect of Proposed Changes

CS/HB 313 adds a PDMP reporting exemption for a rehabilitative hospital, an assisted living facility
(ALF), or a nursing home when they dispense a controlled substance to a patient as ordered by the
patient’s treating physician. Consistent with current law, which exempts dispensing and administering
controlled substances from the PDMP reporting requirements in certain health care settings where
there may be a lower risk of controlled substances being overprescribed or diverted, the bill exempts
additional health care settings with similar risk levels from the PDMP reporting requirements.

'71d. atp. 12, 19.

' 1d. at p. 15-16.

% 1d. at p. 19.

5 893.055(7)(c)1.-4., F.S.

2''5.893.055(7)(c), F.S.

24,

% The public records exemption was established in 2009 in conjunction with the PDMP. See s. 1, ch. 2009-197, Laws of Fla.
Additionally, the public records exemption was reauthorized in 2014. See .s 1 ch. 2014-156, Laws of Fla.

3. 893.0551(2)(a)-(h), F.S.

Bg, 893.0551(5), F.S. However, a law enforcement agency with lawful access to such information is permitted to disclose confidential
and exempt information received from the DOH to a criminal justice agency as part of an active investigation of a specific violation of
law. S. 893.0551(4).
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The bill provides an effective date of July 1, 2016.

B. SECTION DIRECTORY:

Section 1: Amends s. 893.055, F.S., relating to prescription drug monitoring program.
Section 2: Provides an effective date.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

None.
IIl. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On November 17, 2015, the Health Quality Subcommittee adopted an amendment to delete the bill's

requirement that a patient be transferred to the a rehabilitative hospital, an ALF, or a nursing home after
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surgery and the patient’s physician directly order an advanced registered nurse practitioner at the facility to
provide the controlled substance, if needed, to expand the exemption to the PDMP reporting requirements
to include when a rehabilitative hospital, an ALF, or a nursing home dispenses a controlled substance, as
needed, to a patient as ordered by the patient’s treating physician.

The bill was reported favorably as a committee substitute. The analysis is drafted to the committee
substitute.
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CS/HB 313 2016

1 A bill to be entitled

2 An act relating to the prescription drug monitoring

3 program; amending s. 893.055, F.S.; providing that

4 certain acts of dispensing controlled substances in

5 specified facilities are not required to be reported

6 to the prescription drug monitoring program; providing

7 an effective date.

8

9] Be It Enacted by the Legislature of the State of Florida:

10

11 Section 1. Paragraph (g) is added to subsection (5) of
12 section 893.055, Florida Statutes, to read:

13 893.055 Prescription drug monitoring program.—

14 (5) When the following acts of dispensing or administering
15| occur, the following are exempt from reporting under this

16| section for that specific act of dispensing or administration:
17 (g) A rehabilitative hospital, assisted living facility,
18 or nursing home dispensing a certain dosage of a controlled
19 substance, as needed, to a patient as ordered by the patient's
20} treating physician.
21 Section 2. This act shall take effect July 1, 2016.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 325 Involuntary Examinations under the Baker Act
SPONSOR(S): Health Quality Subcommittee; Campbell; Plasencia and others
TIED BILLS: None IDEN./SIM.BILLS: SB 572

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Health Quality Subcommittee 11Y,0N, As Siples O'Callaghan
Cs
2) Civil Justice Subcommittee 12Y,0N Robinson Bond
3) Health & Human Services Committee Siples L@ Calamas (€<

SUMMARY ANALYSIS

In 1971, the Legislature passed the Florida Mental Health Act (also known as “The Baker Act”) to address the
mental health needs of individuals in the state. The Baker Act allows for voluntary and, under certain
circumstances, involuntary, examinations of individuals suspected of having a mental illness, and establishes
procedures for courts, law enforcement, and certain health care practitioners to initiate such examinations.

The bill adds advanced registered nurse practitioners and physician assistants to the list of health care
practitioners who may initiate the involuntary examination of a person under the Baker Act.

The bill does not appear to have a fiscal impact on state or local government.

The bill has an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current Situation

Involuntary Examination under the Baker Act

In 1971, the Legislature passed the Florida Mental Health Act (also known as “The Baker Act’),
codified in part | of ch. 394, F.S., to address mental health needs in the state.? The Baker Act provides
the authority and process for the voluntary and involuntary examination of persons with evidence of a
mental illness and the subsequent inpatient or outpatient placement of such individuals for treatment.

The Department of Children and Families (DCF) administers The Baker Act through receiving facilities
that examine persons with evidence of mental iliness. Receiving facilities are designated by the DCF
and may be public or private facilities that provide the examination and short-term treatment of persons
who meet the criteria under The Baker Act.® Subsequent to examination at a receiving facility, a person
who requires further treatment may be transported to a treatment facility. Treatment facilities
designated by the DCF are state hospitals (e.g. Florida State Hospital) which provide extended
treatment and hospitalization beyond what is provided in a receiving facility.*

Current law provides that an involuntary examination may be initiated if there is reason to believe a
person has a mental illness and because of the illness:®

e The person has refused a voluntary examination after explanation of the purpose of the exam or
is unable to determine for himself or herself that an examination is needed; and

e The person is likely to suffer from self-neglect or substantial harm to her or his well-being, or be
a danger to himself or herself or others.

Courts, law enforcement officers, and certain health care practitioners are authorized to initiate such
involuntary examinations.® A circuit court may enter an ex parte order stating a person meets the
criteria for involuntary examination. A law enforcement officer’ may take a person into custody who
appears to meet the criteria for involuntary examination and transport them to a receiving facility for
examination. Health care practitioners may initiate an involuntary examination by executing the
Certificate of a Professional Initiating an Involuntary Examination, an official form adopted in rule by the

" “The Baker Act” is named for its sponsor, Representative Maxine E. Baker, one of the first two women from Dade County elected to
office in the Florida Legislature. As chair of the House Committee on Mental Health, she championed the treatment of mental illness in
a manner that would not sacrifice a patient's rights and dignity. Baker served five terms as a member of the Florida House of
Representatives from 1963-1972 and was instrumental in the passage of the Florida Mental Health Act. See University of Florida
Smathers Libranies, A Guide to the Maxine E. Baker Papers, available at http://www.library.ufl.edu/spec/pkyonge/baker.htm (last visited
December 1, 2015), and Department of Children and Families and University of South Flornda, Department of Mental Health and Law,
Baker Act Handbook and User Reference Guide 2014 (2014), available at http://myflfamilies.com/service-programs/mental-
health/baker-act (select “2014 Baker Act Manual) (last visited Jan. 15, 2014).

2 Chapter 71-131, s. 1, Laws of Fla.

% Section 394.455(26), F.S.

* Section 394.455(32), F.S.

® Section 394.463(1), F.S.

® Section 394.463(2)(a)1.-3., F.S.

” “Law enforcement officer” means any person who is elected, appointed, or employed full time by any municipality or the state or any
political subdivision thereof; who is vested with authority to bear arms and make arrests; and whose primary responsibility is the
prevention and detection of crime or the enforcement of the penal, criminal, traffic, or highway laws of the state. This definition includes
all certified supervisory and command personnel whose duties include, in whole or in part, the supervision, training, guidance, and
management responsibilities of full-time law enforcement officers, part-time law enforcement officers, or auxiliary law enforcement
officers but does not include support personnel employed by the employing agency. s. 943.10(1), F.S.
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DCF.8 The health care practitioner must have examined the person within the preceding 48 hours and
state that the person meets the criteria for involuntary examination.® The Baker Act currently authorizes
the following health care practitioners to initiate an involuntary examination by certificate: ™

¢ A physician licensed under ch. 458, F.S., or ch. 459, F.S., who has experience in the diagnosis
and treatment of mental and nervous disorders.

e A clinical psychologist, as defined in s. 490.003(7), F.S., with three years of postdoctoral
experience in the practice of clinical psychology, inclusive of the experience required for
licensure.

¢ A physician or psychologist employed by a facility operated by the United States Department of
Veterans Affairs that qualifies as a receiving or treatment facility.

e A psychiatric nurse licensed under part | of ch. 464, F.S., who has a master’s degree or a
doctorate in psychiatric nursing, holds a national advanced practice certification as a psychiatric
mental health advance practice nurse, and has two years of post-master’s clinical experience
under the supervision of a physician.

¢ A mental health counselor licensed under ch. 491, F.S.

¢ A marriage and family therapist licensed under ch. 491, F.S.

¢ A clinical social worker licensed under ch. 491, F.S.

In 2014, there were 181,471 involuntary examinations initiated in the state. Law enforcement initiated
half of the involuntary examinations (50.18 percent), followed closely by mental health professionals
(47.86 percent), with the remaining initiated pursuant to ex parte orders by judges (1.96 percent)."

Physician Assistants

Physician assistant (PA) licensure in Florida is governed by ss. 458.347(7) and 459.022(7), F.S. The
Department of Health (DOH) licenses PAs and the Florida Council on Physician Assistants (Council)
regulates them.'? PAs are also regulated by either the Florida Board of Medicine for PAs licensed
under ch. 458, F.S., or the Florida Board of Osteopathic Medicine for PAs licensed under ch. 459, F.S.
The duty of a board and its members is to make disciplinary decisions concerning whether a doctor or
PA has violated the provisions of his or her practice act.” There are 7,987 PAs who hold active
licenses in Florida.™

PAs may only practice under the direct or indirect supervision of a medical doctor or doctor of
osteopathic medicine with whom they have a clinical relationship.’ A supervising physician may only
delegate tasks and procedures to the PA that are within the supervising physician’s scope of practice.®
The supervising physician is responsible and liable for any and all acts of the PA and may not
supervise more than four PAs at any time."’

® The Certificate of a Professional Initiating an Involuntary Examination is a form created by the DCF which must be executed by health
care practitioners initiating an involuntary examination under The Baker Act. The form contains information related to the person’s
diagnosis and the health care practitioner's personal observations of statements and behaviors that support the involuntary examination
of such person. See Florida Department of Children and Families, CF-MH 3052b, incorporated by reference in Rule 65E-5.280, F.A.C.,
and available at http://www.dcf. state fl.us/programs/samh/MentalHealth/laws/3052b.pdf. (last visited January 15, 2016).
® Section 394.463(2)(a)3., F.S.
4. ,
" Annette Christy & Christina Guenther, Baker Act Reporting Center, College of Behavioral & Community Sciences, University of South
Florida, Annual Report of Baker Act Data: Summary of 2014 Data, available at
http:/bakeract.fmhi.usf.edu/document/BA_Annual_2014.pdf (last visited Jan. 15, 20186).
2 The Council consists of three physicians who are members of the Board of Medicine; one member who is a member of the Board of
Osteopathic Medicine, and a physician assistant appointed by the State Surgeon General. (Sections 458.347(9) and 459.022(8), F.S.)
'3 Sections 458.347(12) and 459.022(12), F.S.
" Email correspondence with the Department of Health, Medical Quality Assurance staff on November 9, 2015. The number of active
licensed PAs include both in-state and out-of-state licensees, as of November 9, 2015.
1% Sections 458.347(2)(f) and 459.022(2)(f), F.S., define supervision as responsible supervision and control which requires the easy
?svailability or physical presence of the licensed physician for consultation and direction of the PA.

Rules 64B8-30.012 and 64B15-6.010, F.A.C.
"7 Sections 458.347(3) and 459.022(3), F.S.
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To be licensed as a PA in Florida, an applicant must demonstrate to the Council:'®

Satisfactory passage of the National Commission on Certification of Physician Assistant exam;
Completion of the application and remittance of the application fee;'

Completion of an approved PA training program;

A sworn statement of any prior felony convictions;

A sworn statement of any previous revocation or denial of licensure in any state;

Two letters of recommendation; and

If the applicant wishes to apply for prescribing authority, a copy of course transcripts and a copy
of the course description from a PA training program describing the course content in
pharmacotherapy.

Licenses are renewed biennially.?® At the time of renewal, a PA must demonstrate that he or she has
met the continuing education requirements and must submit a sworn statement that he or she has not
been convicted of any felony in the previous two years.?'

Florida law does not expressly allow PAs to refer for or initiate involuntary examinations under the
Baker Act, however, in 2008, Attorney General Bill McCollum issued an opinion stating:

A physician assistant pursuant to Chapter 458 or 459, Florida Statutes, may refer
a patient for involuntary evaluation pursuant to section 394.463, Florida Statutes,
provided that the physician assistant has experience regarding the diagnosis and
treatment of mental and nervous disorders and such tasks are within the
supervising physician’s scope of practice.??

However, PAs are not required by law to have experience in the diagnosis and treatment of mental and
nervous disorders.

Advanced Registered Nurse Practitioners

Nurse licensure is governed by part | of ch. 464, F.S. Nurses are licensed by the DOH and regulated by
the Board of Nursing. Licensure requirements to practice nursing include completion of an approved
educational course of study, passage of an examination approved by the DOH, acceptable criminal
background screening results, and payment of applicable fees.?® There are 22,003 ARNPs who hold
active licenses in Florida.?*

A nurse who holds a current license to practice professional nursing may apply to be certified as an
Advanced Registered Nurse Practitioner (ARNP), under s. 464.012, F.S., if the nurse meets one or
more of the following requirements:

e Satisfactory completion of a formal postbasic educational program of at least one academic
year that prepares nurses for advanced or specialized practice;

'® Sections 458.347(7) and 459.022(7), F.S.

The application fee is $100 and the initial license fee is $205. See http://fiboardofmedicine.gov/licensing/physician-assistant-
licensure/ (last visited January 15, 2016).

For timely renewed licenses, the renewal fee is $280 and the prescribing registration is $150. An applicant may be charged an
additional fee if the license is renewed after expiration or is more than 120 days delinquent. See
http:/flboardofmedicine.gov/renewals/physician-assistants/ (last visited January 15, 2016).
2T Sections 458.347(7)(c)-(d) and 459.022(7)(c)-(d), F.S.

2 Op. Att'y Gen. Fla. 08-31 (2008), available at http://www.dcf.state.fl.us/programs/samh/MentalHealth/laws/agopinion.pdf (last visited
January 15, 2016).

2 Sections 464.008 and 464.009, F.S. As an alternative to licensure by examination, a nurse may also be eligible for licensure by
endorsement.

2 Email correspondence with the Department of Health, Medical Quality Assurance staff on November 9, 2015. The number of active
licensed ARNPs include both in-state and out-of-state licensees, as of November 9, 2015.
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* Certification by a specialty board; or
¢ Graduation from a program leading to a master’'s degree in a nursing clinical specialty area with
preparation in specialized practitioner skills.

Current law defines three categories of ARNPs: certified registered nurse anesthetists, certified nurse
midwives, and nurse practitioners.?® All ARNPs, regardless of practice category, may only practice
within the framework of an established protocol and under the supervision of an allopathic or
osteopathic physician or dentist.?> ARNPs may carry out treatments as specified in statute, including:*”

Monitoring and altering drug therapies;

Initiating appropriate therapies for certain conditions;

Ordering diagnostic tests and physical and occupational therapy; and

PeSrngrming additional functions as maybe determined by rule in accordance with s. 464.003(2),
F.S.

In addition to the above-allowed acts, an ARNP may also perform other acts as authorized by statute
and within his or her specialty.?® Further, if it is within an ARNP’s established protocol, the ARNP may
establish behavioral problems and diagnosis and make treatment recommendations.*

Only ARNPs who are “psychiatric nurses” (who have a master’s or doctoral degree in psychiatric
nursing, hold a national advance practice certification as a psychiatric nurse, and two years post-
master’s clinical experience), may initiate involuntary examinations under the Baker Act.

Effect of Proposed Changes

The bill authorizes a PA or an ARNP to initiate an involuntary examination under The Baker Act by
executing a certificate stating that a person he or she examined within the preceding 48 hours appears
to meet the criteria for an involuntary examination for mental iliness. Under current law, only a
physician, clinical psychologist, psychiatric nurse, mental health counselor, marriage and family
therapist or clinical social worker may initiate an involuntary examination by executing such a
certificate.

The bill defines a “physician assistant” and an “advanced registered nurse practitioner” in the same
manner as their respective practice acts (ss. 458.347, 459.022, and 464.003, F.S.).

The bill makes necessary conforming changes due to the statutory changes made by the bill.
The bill provides an effective date of July 1, 2016.

B. SECTION DIRECTORY:
Section 1: Amends s. 394.464, F.S., relating to involuntary examination.
Section 2: Amends s. 394.455, F.S., relating to definitions.

Section 3: Amends s. 394.407, F.S., relating to medical, psychiatric, and psychological examination
and treatment of child; physical, mental, or substance abuse examination of person with or
requesting child custody.

% gection 464.012(2), F.S.
% gection 464.012(3), F.S.
7 d.
% section 464.003(2), F.S., defines “advanced or specialized nursing practice” to include additional activities that an ARNP may
ggerform as approved by the Board of Nursing.
Section 464.012(4), F.S.
* Section 464.012(4)(c)1., F.S.
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Section 4: Amends s. 394.495, F.S., relating to child and adolescent mental health system of care;
programs and services.

Section 5: Amends s. 394.496, F.S., relating to service planning.

Section 6: Amends s. 394.9085, F.S., relating to behavioral provider liability.
Section 7: Amends s. 409.972, F.S,, relating to mandatory and voluntary enroliment.
Section 8: Amends s. 744.704, F.S., relating to powers and duties.

Section 9: Provides an effective date of July 1, 2016.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

No additional rule-making is necessary to implement the provisions of the bill.
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C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On November 17, 2015, the Health Quality Subcommitiee adopted an amendment that incorporated, by
reference, the definitions the definitions of physician in ss. 458.347(2)(e) and 459.022(2)(e), F.S.

The bill was reported favorably as a committee substitute. The analysis is drafted to the committee
substitute.
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F L ORI DA H O U S E O F R EPRESENTATIVE

CS/HB 325 2016
1 A bill to be entitled
2 An act relating to involuntary examinations under the
3 Baker Act; amending s. 394.463, F.S.; authorizing
4 physician assistants and advanced registered nurse
5 practitioners to initiate involuntary examinations
6 under the Baker Act of persons believed to have mental
7 illness; amending s. 394.455, F.S.; providing
8 definitions; amending ss. 39.407, 394.495, 394.49¢,
9 394.9085, 409.972, and 744.704, F.S.; conforming
10 cross-references; providing an effective date.
11

12 Be It Enacted by the Legislature of the State of Florida:
13
14 Section 1. Paragraph (a) of subsection (2) of section

15 394.463, Florida Statutes, 1s amended to read:

16 394.463 Involuntary examination.—
17 (2) INVOLUNTARY EXAMINATION.—
18 (a) An involuntary examination may be initiated by any one

19 of the following means:

20 1. A court may enter an ex parte order stating that a

21| person appears to meet the criteria for involuntary examination,
22 giving the findings on which that conclusion is based. The ex
23| parte order for involuntary examination must be based on sworn
24 testimony, written or oral. If other less restrictive means are
25| not available, such as voluntary appearance for outpatient

26 evaluation, a law enforcement officer, or other designated agent
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CS/HB 325 2016

27 of the court, shall take the person into custody and deliver him
28 or her to the nearest receiving facility for involuntary

29 examination. The order of the court shall be made a part of the
30| patient's clinical record. No fee shall be charged for the

31 filing of an order under this subsection. Any receiving facility
32 accepting the patient based on this order must send a copy of

33! the order to the Agency for Health Care Administration on the

34 next working day. The order shall be valid only until executed
35 or, if not executed, for the period specified in the order

36f itself. If no time limit is specified in the order, the order

37 shall be valid for 7 days after the date that the order was

38| signed.

39 2. A law enforcement officer shall take a person who

40} appears to meet the criteria for involuntary examination into

41| custody and deliver the person or have him or her delivered to
421 the nearest receiving facility for examination. The officer

43| shall execute a written report detailing the circumstances under
44 which the person was taken into custody, and the report shall be
45} made a part of the patient's clinical record. Any receiving

46 facility accepting the patient based on this report must send a
47, copy of the report to the Agency for Health Care Administration
48] on the next working day.

49 3. A physician, physician assistant, clinical

50 psychologist, psychiatric nurse, mental health counselor,
51| marriage and family therapist, e¥ clinical social worker, or

52 advanced registered nurse practitioner may execute a certificate
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53 stating that he or she has examined a person within the

54 preceding 48 hours and finds that the person appears to meet the
55| criteria for invocluntary examination and stating the

56| observations upon which that conclusion is based. If other less

57 restrictive means are not available, such as voluntary

58 appearance for outpatient evaluation, a law enforcement officer

59| shall take the person named in the certificate into custody and

60 deliver him or her to the nearest receiving facility for

61| involuntary examination. The law enforcement officer shall

62| execute a written report detailing the circumstances under which
63| the person was taken into custody. The report and certificate

64 shall be made a part of the patient's clinical record. Any

65| receiving facility accepting the patient based on this

66| certificate must send a copy of the certificate to the Agency

67 for Health Care Administration on the next working day.

68 Section 2. Subsections (2) through (21) of section

69 394.455, Florida Statutes, are renumbered as subsections (3)

70 through (22), respectively, present subsections (22) through

71 (38) are renumbered as subsections (24) through (40),

72 respectively, and new subsections (2) and (23) are added to that
73 section, to read:

74 394.455 Definitions.—As used in this part, unless the

75 context clearly requires otherwise, the term:

76 (2) "Physician assistant” has the same meaning as provided

77 in s. 458.347(2) (e) or s. 459.022(2) (e).

78 (23) "Advanced registered nurse practitioner" means a
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79| person licensed in this state to practice professional nursing

80| and certified in advanced or specialized nursing practice, as

81| defined in s. 464.003.

82 Section 3. Paragraph (a) of subsection (3) of section

83 39.407, Florida Statutes, is amended to read:

84 39.407 Medical, psychiatric, and psychological examination
85 and treatment of child; physical, mental, or substance abuse

86| examination of person with or requesting child custody.—

87 (3) (a)1l. Except as otherwise provided in subparagraph

88 (b)1. or paragraph (e), before the department provides

891 psychotropic medications to a child in its custody, the

90| prescribing physician shall attempt to obtain express and

91 informed consent, as defined in s. 394.455(10) 38445549} and as
92| described in s. 394.459(3) (a), from the child's parent or legal

93| guardian. The department must take steps necessary to facilitate
94 the inclusion of the parent in the child's consultation with the
95 physician. However, if the parental rights of the parent have

96 been terminated, the parent's location or identity is unknown or
87 cannot reasonably be ascertained, or the parent declines to give
S8 express and informed consent, the department may, after

99 consultation with the prescribing physician, éeek court

100| authorization to provide the psychotropic medications to the

101 child. Unless parental rights have been terminated and if it is

102| possible to do so, the department shall continue to involve the

103| parent in the decisionmaking process regarding the provision of

104 psychotropic medications. If, at any time, a parent whose
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105| parental rights have not been terminated provides express and
106| informed consent to the provision of a psychotropic medication,
107| the requirements of this section that the department seek court
108| authorization do not apply to that medication until such time as
109| the parent no longer consents.

110 2. Any time the department seeks a medical evaluation to
111 determine the need to initiate or continue a psychotropic

112| medication for a child, the department must provide to the

113| evaluating physician all pertinent medical information known to
114| the department concerning that child.

115 Section 4. Paragraphs (a) and (c) of subsection (3) of

116 section 394.495, Florida Statutes, are amended to read:

117 394.495 Child and adolescent mental health system of care;

118| programs and services.—

119 (3) Assessments must be performed by:

120 (a) A professional as defined in s. 394.455(3), (5), (22),
121 (25), or (26) : 7 7 7 7 ;

122 (c) A person who is under the direct supervision of a

123| professional as defined in s. 394.455(3), (5), (22), (25), or
124 (26) 3844552+ {4y 2123y +or {24+ or a professional

125 licensed under chapter 491.
126 Section 5. Subsection (5) of section 394.496, Florida

127 Statutes, i1s amended to read:

128 394.496 Service planning.—
129 (5) A professional as defined in s. 394.455(3), (5), (22),
130 (25), or (26) 344552+ 223 +—e+r {24}y or a
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131| professional licensed under chapter 491 must be included among
132| those persons developing the services plan.
133 Section 6. Subsection (6) of section 394.9085, Florida

134 Statutes, is amended to read:

135 394.9085 Behavioral provider liability.—

136 (6) For purposes of this section, the terms

137 "detoxification services," "addictions receiving facility,™ and
138 "receiving facility" have the same meanings as those provided in

139} ss. 397.311(22) (a)4., 397.311(22)(a)l., and 394.455(28)
140 39445526}, respectively.

141 Section 7. Paragraph (b) of subsection (1) of section

142 409.972, Florida Statutes, is amended to read:

143 409.972 Mandatory and voluntary enrollment.-—

144 (1) The following Medicaid-eligible persons are exempt

145 from mandatory managed care enrollment required by s. 409.965,
146| and may voluntarily choose to participate in the managed medical
147 assistance program:

148 (b) Medicaid recipients residing in residential commitment
149 facilities operated through the Department of Juvenile Justice
150 or mental health treatment facilities as defined by s.

151 394.455(34) 38445532,
152 Section 8. Subsection (7) of section 744.704, Florida

153 Statutes, is amended to read:
154 744.704 Powers and duties.-—
155 (7) A public guardian shall not commit a ward to a mental

156| health treatment facility, as defined in s. 394.455(34)

Page 6 of 7

CODING: Words stricken are deletions; words underlined are additions.
hb0325-01-c1



FLORIDA H O U S E O F R EPRESENTATIVE S

CS/HB 325 2016
157 =294-455{32}y, without an involuntary placement proceeding as
158| provided by law.
159 Section 9. This act shall take effect July 1, 201l16.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 373  Mental Health Counseling Interns
SPONSOR(S): Health Quality Subcommittee; Burgess, Jr.
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Health Quality Subcommittee 11Y,0N, As Siples O'Callaghan
CSs
2) Health & Human Services Committee SipIesL?Q Calamas VAS
SUMMARY ANALYSIS

The bill revises the requirements for registration as an intern in the fields of clinical social work, marriage and
family therapy, and mental health counseling. The bill limits the length of time an intern may practice in one of
these fields without obtaining full licensure.

The bill provides that an individual, who is registered to practice as an intern, must remain under supervision
for clinical hours to count toward full licensure. When a registered intern is providing services in a private
practice setting, the bill requires a licensed mental health professional to be on the premises. The bill provides
that a registration issued on or before April 1, 2017, may not be renewed or reissued and expires March 31,
2022. Any registration issued after April 1, 2017, is valid for 5 years. The bill allows a subsequent intern
registration only if the candidate passes a theory and practice examination.

The bill prohibits an individual who has held a provisional license to practice as a clinical social worker,
marriage and family therapist, or mental health counselor from applying for intern registration in the same
profession.

The bill deletes obsolete language and makes technical changes to the structure of existing law to clarify
language.

The bill will have an insignificant, negative fiscal impact on the Department of Health and no fiscal impact on
local governments.

The bill provides an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0373¢.HHSC.DOCX
DATE: 1/19/2016



FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current Situation

The Board of Clinical Social Work, Marriage and Family Therapy, and Mental Health Counseling

The Board of Clinical Social Work, Marriage and Family Therapy, and Mental Health Counseling (the
board) is located within the Department of Health (DOH), and implements and enforces rules that
regulate the practice of clinical social work, marriage and family therapy, and mental health counseling
_pursuant to ch. 491, F.S. The board is composed of nine members appointed by the Governor and
confirmed by the Senate.” Presently, the board regulates:

e 9,246 licensed clinical social workers;
¢ 1,866 marriage and family therapists; and
e 10,018 mental health counselors.?

Scope of Practice

Clinical Social Work

The practice of clinical social work uses scientific and applied knowledge, theories, and methods for the
purpose of describing, preventing, evaluating, and treating individual, couple, marital, family, or group
behavior to prevent and treat undesired behavior and enhance mental health. It includes methods of a
psychological nature used to evaluate, assess, diagnose, treat, and prevent emotional and mental
disorders and dysfunctions (whether cognitive, affective, or behavioral, sexual dysfunction, behavioral
disorders, alcoholism, and substance abuse. Clinical social work incorporates psychotherapy,
hypnotherapy, sex therapy, counseling, behavior modification, consultation, client-centered advocacy,
crisis intervention, and the provision of needed information and education to clients.?

Marriage and Family Therapy

The practice of marriage and family therapy uses scientific and applied marriage and family theories,
methods, and procedures for the purpose of describing, evaluating, and modifying marital, family, and
individual behavior, within the context of marital and family systems. The practice is based on marriage
and family systems theory, marriage and family development, human development, normal and
abnormal behavior, psychopathology, human sexuality, psychotherapeutic and marriage and family
therapy theories and technique. The practice of marriage and family therapy include methods of a
psychological nature to evaluate, assess, diagnose, treat, and prevent emotional and mental disorders
or dysfunctions (whether cognitive, affective, or behavioral), sexual dysfunction, behavioral disorders,
alcoholism, and substance abuse. Marriage and family therapy incorporates marriage and family
therapy, psychotherapy, hypnotherapy, sex therapy, counseling, behavior modification, consultation,
cIient-c4entered advocacy, crisis intervention, and the provision of needed information and education to
clients.

! Section 491.004(1), F.S.

2 Email correspondence with the Department of Health, Medical Quality Assurance staff on November 9, 2015. The number of active
licensed practitioners include both in-state and out-of-state licensees, as of November 9, 2015.

® Section 491.003(7), F.S.

* Section 491.003(8), F.S.
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Mental Health Counseling

It uses scientific and applied behavioral science theories, methods, and techniques for the purpose of
describing, preventing, and treating undesired behaviors and enhancing mental health and human
development. The practice is based on the person-in-situation perspectives derived from research and
theory in personality, family, group, and organizational dynamics and development, career planning,
cultural diversity, human growth and development, human sexuality, normal and abnormal behavior,
psychopathology, psychotherapy, and rehabilitation. The practice of mental health counseling includes
methods of a psychological nature that are used to evaluate, assess, diagnose, and treat emotional
and mental dysfunctions or disorders (whether cognitive, affective, or behavioral), behavioral disorders,
interpersonal relationships, sexual dysfunctions, alcoholism, and substance abuse. Mental health
counseling incorporates psychotherapy, hypnotherapy, sex therapy, counseling, behavior modification,
consultation, client-centered advocacy, crisis intervention, and the provision of needed information and
education to clients.’

Internship

To be licensed as a clinical social worker, marriage and family therapist, or mental health counselor, an
applicant must meet educational requirements, complete at least 2 years of postgraduate or
postmaster’s clinical practice supervised by a licensed practitioner, and pass a theory and practice
examination.® During the time in which an applicant is completing the required supervised clinical
experience or internship, he or she must register with the DOH as an intern.” The supervised clinical
experience may be met by providing at least 1,500 hours of face-to-face psychotherapy with clients,
which may not be accrued in less than 100 weeks.?

An applicant seeking registration as an intern must:®

¢ Submit a completed application form and the nonrefundable fee to the DOH;
¢ Complete education requirements;

e Submit an acceptable supervision plan for meeting the practicum, internship, or field work
required for licensure that was not satisfied by graduate studies; and

¢ I|dentify a qualified supervisor.

A registered intern may renew his or her registration every biennium, with no limit to the number of
times it may be renewed.'® Currently, there are 3,949 clinical social work interns; 1,039 marriage and
family therapy interns; and 4,966 registered mental health counselor interns. More than 700 interns
have continued to renew their intern registration for more than 10 years, and 150 of them have been
renewing their registrations since the inception of this law in 1998."

Recent disciplinary cases have shown that those interns who have held intern registrations for many
years are no longer practicing under supervision as is required by law. The DOH receives complaints
against registered interns for various infractions including filing false reports, failing to meet minimum
standards, boundary violations, sexual misconduct, Medicaid fraud, false advertising, etc. Since 2007,
the DOH has received 173 complaints against clinical social work interns, 72 complaints against
marriage and family therapy interns, and 306 complaints against mental health counselor interns. Of

® Section 491.003(9), F.S.

® Section 491.005, F.S. A procedure for licensure by endorsement is provided in s. 491.006, F.S.

" Section 491.0045, F.S.

® Rule 64B4-2.001, F.A.C.

® Section 491.0045(2), F.S.

10 Department of Health, House Bill 373 Bill Analysis (Oct. 20, 2015) (on file with House Health Quality Subcommittee). The registration
5??swal fee is $80.00 for a two-year period.
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these, 74 complaints have resulted in disciplinary actions and 4 resulted in emergency restriction orders
signed.'

Provisional License

A provisional license allows an individual applying for licensure by examination or licensure by
endorsement, who has satisfied the clinical experience requirements, to practice under supervision
while meeting additional coursework or examination requirements for licensure.’ Individuals must meet
minimum coursework requirements and possess the respective graduate degree.™ A provisional
license is valid for 24 months, after which it may not be renewed or reissued.’®

There are 53 provisionally licensed clinical social workers, 25 provisionally licensed marriage and
family therapists, and 152 provisionally licensed mental health counselors.” The board has accepted
applications for intern registrations from practitioners whose provisional licenses have expired.
Currently, there is no prohibition against a provisional licensee applying for an intern registration."’

Effect of Proposed Changes

The bill provides that a registered intern must practice under the supervision of a licensed clinical social
worker, marriage and family therapist, or mental health counselor for clinical hours to count toward full
licensure. Additionally, this bill limits the time period for registered internship to 5 years (60 months)
from the date the intern registration is issued and provides that a registration may not be renewed or
reissued. Any intern registration issued on or before April 1, 2017, will expire on March 31, 2022.
Registrations issued after April 1, 2017, expire 60 months after the date of issue and may only be
renewed if the candidate has passed the theory and practice examination required for full licensure.

Under current law, an intern may perform work on or off the premises of the supervising mental health
professional provided the off-premises work is not the independent private practice of unlicensed health
services on the premises at the same time the intern is providing services. The bill clarifies that a
licensed clinical social worker, marriage and family therapist, or mental health counselor is required to
be on the premises when a registered intern provides clinical services in a private practice setting.

The bill prohibits a person who has held a provisional license from applying for an intern registration in
the same profession. Under current law, there is no such provision, thus allowing individuals to
lengthen the time period to practice in the fields of clinical social work, marriage and family therapy, and
mental health counseling without obtaining full licensure.

The bill deletes obsolete language and makes technical grammatical and conforming changes.
The bill provides an effective date of July 1, 2016.

B. SECTION DIRECTORY:
Section 1. Amends s. 491.0045, F.S., relating to intern registration and requirements.
Section 2. Amends s. 491.005, F.S., relating to licensure by examination.
Section 3. Provides an effective date of July 1, 2016.

2 d.
'3 Section 491.0046(1), F.S., and Rule 64B4-3.0075, F.A.C.
" Section 491.0046(2), F.S.
'> Section 491.0046(4), F.S.
13 Supra note 10.
Id.
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il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The DOH will experience a decrease in revenues due to the elimination of the biennial renewal fee
for interns. However, with internships limited to a 5-year duration, it is anticipated that interns will
apply for full licensure which will offset the decrease in the intern renewal revenue.®

2. Expenditures:

The DOH will need to update its licensure system to accommodate the 5-year registration period for
internships. The DOH advises its current resources are sufficient to absorb the costs associated
with the update.™

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Interns of clinical social work, marriage and family therapy, and mental health counseling will no longer
have to pay the biennial renewal fee, yet will be required to pay initial fees and renewal for full licensure
after 5 years of internship to continue to practice in these professions.?

D. FISCAL COMMENTS:
None.

ll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:
None.

B. RULE-MAKING AUTHORITY:

The DOH has sufficient rule-making authority to implement the provisions of the bill.

8 1.

19, A

2 g,
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C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On November 17, 2015, the Health Quality Subcommittee adopted an amendment to change the date of
application of certain registration requirements in the bill to after the effective date of the bill, thereby
requiring registrations issued on or before April 1, 2017, to expire on March 31, 2022, and applying the 5-
year time limit to all registrations issued after April 1, 2017.

The bill was reported favorably as a committee substitute. The analysis is drafted to the committee
substitute.
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1 A bill to be entitled
2 An act relating to mental health counseling interns;
3 amending s. 491.0045, F.S.; revising mental health
4 intern registration requirements; revising
5 requirements for supervision of registered interns;
6 deleting specified education and experience
7 requirements; establishing a validity period and
8 providing for expiration of intern registrations;
9 amending s. 491.005, F.S.; requiring a licensed mental
10 health professional to be on the premises when a
11 registered intern provides services in clinical social
12 work, marriage and family therapy, and mental health
13 counseling; deleting a clinical experience requirement
14 for such registered interns; deleting a provision
15 requiring that certain registered interns meet
16 educational requirements for licensure; providing an
17 effective date.
18
19/ Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Section 491.0045, Florida Statutes, is amended
22 to read:
23 491.0045 Intern registration; requirements.-—
24 (1) Effeetive Janvarvy—3++—3998+ An individual who has not
25| satisfied intends—+teo practiceinFtlerida—+teo—satisty the
26| postgraduate or post-master's level experience requirements, as
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27 specified in s. 491.005(1) (c), (3)(c), or (4)(c), must register
28 as an intern in the profession for which he or she is seeking

29| licensure before prier—+te commencing the post-master's

30| experience requirement or an individual who intends to satistfy
31| part of the required graduate-level practicum, internship, or

32 field experience, outside the academic arena for any profession,
33| and must register as an intern in the profession for which he or
34 she is seeking licensure before prier—+e commencing the

35| practicum, internship, or field experience.

36 (2) The department shall register as a clinical social

37| worker intern, marriage and family therapist intern, or mental
38 health counselor intern each applicant who the board certifies
39| has:

40 (a) Completed the application form and remitted a

41| nonrefundable application fee not to exceed $200, as set by

42 board rule;

43 (b)1. Completed the education requirements as specified in
44 s. 491.005(1) (¢c), (3)(c), or (4)(c) for the profession for which
45| he or she is applying for licensure, if needed; and

46 2. Submitted an acceptable supervision plan, as determined
47 by the board, for meeting the practicum, internship, or field

48| work required for licensure that was not satisfied in his or her
49 graduate program.

50 (c) Identified a qualified supervisor.

51 (3) An individual registered under this section must

52 remain under supervision while practicing under registered
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79 (7) A person who has held a provisional license issued by

80! the board may not apply for an intern registration in the same

81l; profession.

82 Section 2. Paragraphs (a) and (c) of subsection (1),

83| paragraphs (a) and (c) of subsection (3), paragraphs (a) and (c)
84 of subsection (4), and subsections (5) and (6) of section

85 491.005, Florida Statutes, are amended to read:

86 491.005 Licensure by examination.—

87 (1) CLINICAL SOCIAL WORK.—Upon verification of

88 documentation and payment of a fee not to exceed $200, as set by
89| board rule, plus the actual per applicant cost to the department
90 for purchase of the examination from the American Association of
91| State Social Worker's Boards or a similar national organization,
92| the department shall issue a license as a clinical social worker
93| to an applicant who the board certifies:

94 (a) Has submitted an made application £herefer and paid

95| the appropriate fee.

96 (c) Has had at least met—dess—+than 2 years of clinical

97 social work experience, which took place subsequent to

98 completion of a graduate degree in social work at an institution
99| meeting the accreditation requirements of this section, under
100| the supervision of a licensed clinical social worker or the

101 equivalent who is a qualified supervisor as determined by the
102 board. An individual who intends to practice in Florida to

103 satisfy clinical experience requirements must register pursuant

104 to s. 491.0045 before prier—+e commencing practice. If the
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applicant's graduate program was not a program which emphasized
direct clinical patient or client health care services as
described in subparagraph (b)2., the supervised experience
requirement must take place after the applicant has completed a
minimum of 15 semester hours or 22 quarter hours of the
coursework required. A doctoral internship may be applied toward

the clinical social work experience requirement. A licensed

mental health professional must be on the premises when clinical

services are provided by a registered intern in a private

practice setting. The—expericpce—reguirementmay bemet—by work
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(3) MARRIAGE AND FAMILY THERAPY.-—Upon verification of
documentation and payment of a fee not to exceed $200, as set by
board rule, plus the actual cost to the department for the
purchase of the examination from the Association of Marital and
Family Therapy Regulatory Board, or similar national
organization, the department shall issue a license as a marriage
and family therapist to an applicant who the board certifies:

(a) Has submitted an made application therefor and paid

the appropriate fee.

(c) Has had at least met—Fess—%than 2 years of clinical

[4)}
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131 experience during which 50 percent of the applicant's clients
132| were receiving marriage and family therapy services, which must
133| be at the post-master's level under the supervision of a

134 licensed marriage and family therapist with at least 5 years of
135| experience, or the equivalent, who is a qualified supervisor as
136| determined by the board. An individual who intends to practice
137 in Florida to satisfy the clinical experience requirements must
138 register pursuant to s. 491.0045 before p¥rier—+e commencing

139| practice. If a graduate has a master's degree with a major

140| emphasis in marriage and family therapy or a closely related

141 field that did not include all the coursework required under

142 sub-subparagraphs (b)l.a.-c., credit for the post-master's level
1431 clinical experience shall not commence until the applicant has
144 completed a minimum of 10 of the courses required under sub-

145 subparagraphs (b)l.a.-c., as determined by the board, and at

146l least 6 semester hours or 9 quarter hours of the course credits
147| must have been completed in the area of marriage and family

148| systems, theories, or techniques. Within the 3 years of required
149 experience, the applicant shall provide direct individual,

150 group, or family therapy and counseling, to include the

151 following categories of cases: unmarried dyads, married couples,
152 separating and divorcing couples, and family groups including
153 children. A doctoral internship may be applied toward the

154 clinical experience requirement. A licensed mental health

155| professional must be on the premises when clinical services are

156| provided by a registered intern in a private practice setting.
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(4) MENTAL HEALTH COUNSELING.—Upon verification of
documentation and payment of a fee not to exceed $200, as set by
board rule, plus the actual per applicant cost to the department
for purchase of the examination from the Professional
Examination Service for the National Academy of Certified
Clinical Mental Health Counselors or a similar national
organization, the department shall issue a license as a mental
health counselor to an applicant who the board certifies:

(a) Has submitted an made application £hexrefeor and paid

the appropriate fee.

{c) Has had at least met—dess—than 2 years of clinical

experience in mental health counseling, which must be at the
post-master's level under the supervision of a licensed mental
health counselor or the equivalent who is a qualified supervisor
as determined by the board. An individual who intends to
practice in Florida to satisfy the clinical experience
requirements must register pursuant to s. 491.0045 before prier
£o commencing practice. If a graduate has a master's degree with

a major related to the practice of mental health counseling that
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did not include all the coursework required under sub-
subparagraphs (b)l.a.-b., credit for the post-master's level
clinical experience shall not commence until the applicant has
completed a minimum of seven of the courses required under sub-
subparagraphs (b)l.a.-b., as determined by the board, one of
which must be a course in psychopathology or abnormal
psychology. A doctoral internship may be applied toward the

clinical experience requirement. A licensed mental health

professional must be on the premises when clinical services are

provided by a registered intern in a private practice setting.
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(5)4e+ RULES.—The board may adopt rules necessary to
implement any education or experience requirement of this
section for licensure as a clinical social worker, marriage and

family therapist, or mental health counselor.
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209 Section 3. This act shall take effect July 1, 2016.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 375 Physician Assistants
SPONSOR(S): Health Care Appropriations Subcommittee; Steube
TIED BILLS: IDEN./SIM. BILLS: SB 748
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Health Quality Subcommittee 11Y,0N Siples O'Callaghan
2) Health Care Appropriations Subcommittee 12Y,0N, As Garner Pridgeon
Cs
3) Health & Human Services Committee Siples\P Calamas céC

L4

SUMMARY ANALYSIS

A physician assistant (PA) is a person licensed to perform health care services delegated by a supervising
physician, in the specialty areas in which he or she has been trained. PAs are governed by the respective
physician practice acts for medical doctors (MDs) and doctors of osteopathic medicine (DOs). A physician may
supervise up to four PAs and is responsible and liable for the performance and the acts and omissions of the
PA. Upon submission of required paperwork to the Department of Health (DOH), a supervising physician may
delegate the authority to prescribe or dispense medicinal drugs used in the supervisory physician’s practice to
a PA.

The bill requires a PA to have a supervising physician, or designated supervising physician in a practice with
multiple supervisory physicians. The PA must notify the DOH of changes in the supervising physician within 30
days after the change. The requirement to have a designated supervising physician does not prevent a PA
from practicing under multiple supervising physicians. The designated supervising physician must maintain a
current list of all supervising physicians within the practice or facility.

The bill expressly authorizes a PA to perform any duties or services he or she has been delegated by a
supervising physician unless such duties or services are expressly prohibited by a statute or rule.

The bill amends chapters 458 and 459, F.S., to streamline the requirements for PA licensure by allowing the
applicant to submit an acknowledgement of prior felony convictions and disciplinary action taken against a
license from another state, rather than submitting a sworn statement attesting to such information. The bill also
repeals a requirement that a PA licensure applicant submit two letters of recommendation.

Currently, all PA licensure applicants must successfully pass an examination offered by the National
Commission on Certification of Physician Assistants prior to being licensed. The bill deletes obsolete
provisions relating to a licensure examination administered by the DOH for certain foreign-trained PA licensure
applicants. The bill also repeals a provision that allows the DOH to issue temporary licenses to PA licensure
applicants awaiting the results of the DOH-administered examination.

The bill allows a PA with prescribing authority to acknowledge completion of the required continuing medical
education hours, rather than submitting a signed affidavit attesting to the completion of the requirement at the
time of license renewal. The bill allows a PA’s prescriptions to be in written or electronic form, as long as they
are in compliance with prescription labeling information requirements.

The bill has an insignificant, indeterminate, negative fiscal impact on the DOH. The agency’s current resources
can absorb any additional workload.

The bill provides an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0375d.HHSC.DOCX
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FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Present Situation

Physician Assistants

A physician assistant (PA) is an individual who has completed an approved medical training program
and is licensed to perform medical services as delegated by a supervising physician." Currently, there
are 7,987 PAs who hold active licenses in Florida.?

Licensure

PA licensure is governed by ss. 458.347(7) and 459.022(7), F.S. The Department of Health (DOH)
licenses PAs and the Florida Council on Physician Assistants (Council) regulates them.? PAs are also
regulated by either the Florida Board of Medicine for PAs licensed under ch. 458, F.S., or the Florida
Board of Osteopathic Medicine for PAs licensed under ch. 459, F.S.

To become licensed as a PA in Florida, an applicant must demonstrate to the Council that he or she
has met the following requirements:*

Satisfactory passage of the National Commission on Certification of Physician Assistant exam;
Completion of the application and remittance of the application fee;®

Completion of an approved PA training program;

Submission of a sworn statement of any prior felony convictions;

Submission of a sworn statement of any previous revocation or denial of licensure in any state;
Submission of two letters of recommendation; and

If the applicant wishes to apply for prescribing authority, submission of a copy of course
transcripts and a copy of the course description from a PA training program describing the
course content in pharmacotherapy.

Licenses are renewed biennially.® At the time of renewal, a PA must demonstrate that he or she has
met the continuing medical education requirements and must submit a sworn statement that he or she
has not been convicted of any felony in the previous two years.’

Supervision of PAs

A PA may only practice under the supervision of a medical doctor or a doctor of osteopathic medicine
with whom they have a clinical relationship. A supervising physician may only delegate tasks and
procedures to the PA that are within the supervising physician’s scope of prac’tice.8 Supervision is
defined as responsible supervision and control that requires the easy availability or physical presence

! Sections 458.347(2)(e), F.S. and 459.022(2)(e), F.S.

% Email correspondence with the Department of Health, Medical Quality Assurance staff on November 9, 2015. The number of active
licensed PAs include both in-state and out-of-state licensees, as of November 9, 2015.

® The council consists of three physicians who are members of the Board of Medicine; one member who is a member of the Board of
Osteopathic Medicine, and a physician assistant appointed by the State Surgeon General. (Sections 458.347(9) and 459.022(8), F.S.)
* Sections 458.347(7) and 459.022(7), F.S.

® The application fee is $100 and the initial license fee is $200. Applicants must also pay an unlicensed activity fee of $5. See Rules
64B8-30.019 and 64B15-6.013, F.A.C.

® For timely renewed licenses, the renewal fee is $275 and the prescribing registration is $150. Additionally, at the time of renewal, the
PA must pay an unlicensed activity fee of $5. See Rules 64B8-30.019 and 64B15-6.013, F.A.C.

’ Sections 458.347(7)(c)-(d) and 459.022(7)(c)-(d), F.S.

® Rules 64B8-30.012 and 64B15-6.010, F.A.C.
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of the licensed physician for consultation and direction of the PA.° In providing supervision, the
supervising physician is required to periodically review the PA’s performance.’® A physician may not
supervise more than four PAs at any time."*

The Board of Medicine and the Osteopathic Board have prescribed by rule what constitutes adequate
responsible supervision. Responsible supervision is the ability of the supervising physician to
reasonably exercise control and provide direction over the services or tasks performed by the PA." In
determining whether supervision is adequate, the following factors must be considered:"

The complexity of the task;

The risk to the patient;

The background, training, and skill of the PA;

The adequacy of the manner in which direction is provided;

The setting in which the tasks are performed;

The availability of the supervising physician;

The necessity for immediate attention; and

The number of other persons that the supervising physician must supervise.

Under current regulations, a physician may decide, based on his or her reasonable medical judgment
regarding the probability of morbidity to the patient, whether to supervise a PA directly or indirectly in
the performance of a task or procedure. The supervising physician must be certain that the PA has
the knowledge and skill to perform the tasks and procedures assigned. A physician or a group of
physicians supervising PAs are individually or collectively liable for the performance of the acts and
omissions of the PA."™

Scope of Practice

PAs are regulated through the respective physician practice acts.'® The Board of Medicine and the
Osteopathic Board have adopted rules that set out the general principles a supervising physician must
use in the development of the scope of practice of a PA under both direct and indirect supervision.'” A
physician may onIy delegate tasks and procedures to the PA that are within the supervising physician’s
scope of practice.™

Rules of both the Board of Medicine and the Osteopathic Board prohibit the delegation of prescnbmg
dispensing, or compounding of medicinal drugs, or final diagnosis, except as authorized by statute.”
Current law allows a supervising physician to delegate authority to prescribe or dispense any
medication used in the physician’s practice, except controlled substances, general anesthetics, and
radiographic contrast materials.® A supervising physician is prohibited from delegating certain duties
under indirect supervision, such as the insertion chest tubes, cardiac stress testing, insertion of central

® Sections 458.347(2)(f) and 459.022(2)(f), F.S.
10 Rules 64B8-30.001(3) and 64B15-6.001(3), F.A.C.
12 ! Sections 458.347(3) and 459.022(3), F.S.

Supra note10.
P d.
" . Rules 64B8-30.012(2) and 64B15-6.010(2), F.A.C.

® Sections 458.347(3) and 459.022(3), F.S.
16 Chapters 458 and 459, F.S.

Sectlons 458.347(4) and 459.022(4), F.S.

® Rules 64B8-30. 012(1) and 64B15-6.010(1), F.A.C. The term “scope of practice” refers to those tasks and procedures which the
superV|S|on physician is qualified by training or experience to perform.

Supra note 14.
2 Sections 458. 347(4)(e) and (f)1. and 459.022(4)(e), F.S. However, a PA is allowed to order medications for the supervisory
physician’s patient during his or her care in a facility under ch. 395, F.S., such as hospitals. (See ss. 458.347(4)(g) and 459.022(4)(f),
F.S.).
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venous catheters, interpretation of laboratory tests, X-rays, and EKGs, and the administration of certain
anesthetics.”’

In regulating the practice of PAs, it is the duty of the Board of Medicine and the Osteopathic Board to
make disciplinary decisions concerning whether a doctor or PA has violated the provisions of his or her
practice act.??

Effect of Proposed Changes
Licensure

The bill amends the documentation that a PA must provide at the time of his or her initial application for
licensure. Currently, an applicant for a PA license must submit sworn statements of any prior felony
convictions and any previous revocation or denial of licensure or certification in any state; however, the
bill changes the requirement to acknowledgements of such actions.?® The bill also removes the
requirement that a PA applicant submit two letters of recommendation at the time of application.
Repealing this requirement will expedite the licensure process.?*

For license renewals, current law requires a PA to submit a signed affidavit attesting that he or she has
completed at least 10 hours of continuing education in the specialty practice in which he or she will
have prescriptive privileges.? The bill requires that a PA acknowledge that he or she has met the
required continuing education rather than submit a signed affidavit.

The bill repeals an obsolete provision that requires the DOH to administer a written, objective
examination to certain PA licensure applicants, such as foreign-trained physicians who are not licensed
to practice medicine. Eligibility to take the DOH-administered exam was limited to individuals who
initially applied for licensure between July 1, 1990, and June 30, 1991. The DOH was limited to
administering the examination five times. The DOH no longer administers a PA licensure
examination.?® The bill also repeals a provision that allows the DOH to grant temporary licenses to
individuals who were awaiting scores from this licensure examination. The DOH has not issued a
temporary license under this provision since 1998.% Under current law, an applicant must satisfactorily
pass a proficiency exam administered by the National Commission on Certification of Physician
Assistants.?® All PA licensure applicants will be subject to the same licensure examination.

Supervision of PAs

Under current law, a PA must notify the DOH of his or her employment and the name of the
supervising, within 30 days of commencing such employment or at any time his or her employment
changes. The bill clarifies that the PA must report, within 30 days, the name of any new supervising
physician or designated supervising physician. The bill defines “designated supervising physician” as a
physician designated by the facility or practice to be the primary contact and supervising physician for
the PAs in the practice where PAs are supervised by multiple supervising physicians. The requirement
to have a designated supervising physician does not prevent a PA from practicing under multiple
supervising physicians.

2 Supra note 14.
“ Sections 458.347(12) and 459.022(12), F.S.
® Pursuant to s. 456.0135, F.S., all practitioners licensed under ch. 458 and 459, including PAs, are subject to a background screening
and retention of fingerprints.
* Florida Dep't of Health, Bill Analysis of House Bill 375 (Oct. 27, 2015) (on file with the Health Quality Subcommittee).
z: Sections 458.347(4)(e) 3. and 459.022(4)(e)3., F.S.
Supra note 24.
2 Email correspondence with the Department of Health, Medical Quality Assurance staff on November 17, 2015.
% See ss. 458.347(7)(a)2. and 459.022(7)(a)2., F.S.
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The designated supervising physician must maintain a list of all approved supervising physicians at the
practice or facility, which includes each supervising physician’s name and area of practice. This list
must be kept current and must be available upon request by the DOH.

Scope of Practice

The bill clarifies that a PA may perform any duty or service delegated by a supervising physician unless
the PA is expressly prohibited by statute or rule from providing such duty or service. This provision
delineates the scope of practice of a PA while providing that there may be express limitations on the
scope under the practice acts and board rules.?

The bill allows a PA’s prescriptions to be in written or electronic form, as long as they comply with
prescription labeling information requirements.*

The bill provides an effective date of July 1, 2016.

B. SECTION DIRECTORY:

Section 1. Amends s. 458.347, F.S., relating to physician assistants.
Section 2. Amends s. 459.022, F.S., relating to physician assistants.
Section 3. Provides an effective date of July 1, 2016.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The DOH indicates that it may experience a recurring increase in workload associated with
additional complaints and investigations that may occur due to the new requirements created under
the provisions of the bill. Although indeterminate at this time, current resources are adequate to
absorb any fiscal impact.®’

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

2 Supra note 24.

% Section 456.0392(1), F.S., provides that a practitioner who does not have authority to prescribe control substance must list his or her
name and professional license number on a prescription. Section 456.42(1), F.S., provides that a written prescription must be legibly
printed or typed; contain the name of the prescribing practitioner; contain the name, strength, and quantity of the drug prescribed and
directions for use; and dated and signed by the prescribing practitioner of the day of issue. Electronic prescriptions must contain the
name of the prescribing practitioner, name, strength, and quantity of the drug prescribed and directions for use; and dated and signed
by the prescribing practitioner only on the day issued.

3 Supra note 24.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Since the bill deletes the requirements for sworn statements or affidavits, to the extent that a PA incurs
costs associated with obtaining such statements, the costs associated with applying for licensure or
renewing licensure may be reduced.

D. FISCAL COMMENTS:

None.

l. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On December 2, 2015, the Healthcare Appropriations Subcommittee adopted a strike-all amendment
and reported the bill favorably as a committee substitute. The amendment:

e Required that a PA must acknowledge that he or she has met the required continuing education
rather than certify; and

e Required that a PA must report, within 30 days, the name of any new a supervising physician,
as well as any new “designated” supervising physician.

The analysis is drafted to the committee substitute as passed by the Health Care Appropriations
Subcommittee.
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1 A bill to be entitled

2 An act relating to physician assistants; amending s.
3 458.347, F.S.; authorizing a licensed physician

4 assistant to perform certain services as delegated by
5 a supervisory physician; revising circumstances under
6 which a physician assistant may prescribe medication;
7 revising physician assistant licensure and license

8 renewal requirements; deleting provisions related to
9 examination by the Department of Health; defining the
10 term "designated supervising physician"; reqguiring

11 licensed physician assistants to report any changes in
12 the designated supervising physician within a

13 specified time; requiring a designated supervising

14 physician to maintain a list of approved supervising
15 physicians at the practice or facility; amending s.
16 459.022, F.S.; authorizing a licensed physician

17 assistant to perform certain services as delegated by
18 a supervisory physician; revising circumstances under
19 which a physician assistant may prescribe medication;
20 revising physician assistant licensure and license
21 renewal requirements; defining the term "designated
22 supervising physician”; requiring licensed physician
23 assistants to report any changes in the designated
24 supervising physician within a specified time;
25 requiring a designated supervising physician to
26 maintain a list of approved supervising physicians at
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27 the practice or facility; providing an effective date.
28|
29| Be It Enacted by the Legislature of the State of Florida:
30
31 Section 1. Paragraph (e) of subsection (4) of section

32 458.347, Florida Statutes, is amended, paragraph (h) 1is added to
33| that subsection, paragraphs (c¢) through (h) of subsection (7)

34 are redesignated as paragraphs (b) through (g), respectively,

35 and present paragraphs (a), (b}, (c), (e}, and (f) of that

36 subsection are amended, to read:

37 458.347 Physician assistants.—
38 (4) PERFORMANCE OF PHYSICIAN ASSISTANTS.—
39 (e} A supervisory physician may delegate to a fully

40 licensed physician assistant the authority to prescribe or

41 dispense any medication used in the supervisory physician's

42| practice unless such medication is listed on the formulary

43| created pursuant to paragraph (f). A fully licensed physician
44 assistant may only prescribe or dispense such medication under
45 the following circumstances:

46 1. A physician assistant must clearly identify to the

477 patient that he or she is a physician assistant. Furthermore,
48 the physician assistant must inform the patient that the patient
491 has the right to see the physician before pxier—+e any

50| prescription is beimng prescribed or dispensed by the physician

51 assistant.
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52 2. The supervisory physician must notify the department of
53 his or her intent to delegate, on a department-approved form,

54| Dbefore delegating such authority and notify the department of

55 any change in prescriptive privileges of the physician

56 assistant. Authority to dispense may be delegated only by a

57 supervising physician who is registered as a dispensing

58| practitioner in compliance with s. 465.0276.

59 3. The physician assistant must acknowledge f£i+e with the
60 department a——sigred—affidavit that he or she has completed a

6l minimum of 10 continuing medical education hours in the

62 specialty practice in which the physician assistant has

63| prescriptive privileges with each licensure renewal application.
64 4. The department may issue a prescriber number to the

65| physician assistant granting authority for the prescribing of

66| medicinal drugs authorized within this paragraph upon completion
67 of the foregoing requirements. The physician assistant shall not
68| be required to independently register pursuant to s. 465.0276.
69 5. The prescription may must be written or electronic but

70 must be in a form that complies with ss. 456.0392(1) and
71 456.42 (1) ehapter—499 and must contain, in addition to the

72 supervisory physician's name, address, and telephone number, the
73] physician assistant's prescriber number. Unless it is a drug or
74 drug sample dispensed by the physician assistant, the

75| prescription must be filled in a pharmacy permitted under

76 chapter 465 and must be dispensed in that pharmacy by a

77 pharmacist licensed under chapter 465. The appearance of the
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78| prescriber number creates a presumption that the physician

79| assistant is authorized to prescribe the medicinal drug and the
80| prescription is valid.

81 6. The physician assistant must note the prescription or
82| dispensing of medication in the appropriate medical record.

83 (h) A licensed physician assistant may perform services

84 related to his or her practice, in accordance with his or her

85| education and training, as delegated by the supervisory

86| physician unless expressly prohibited under this chapter or

87 chapter 459 or rules adopted thereunder.

88 (7) PHYSICIAN ASSISTANT LICENSURE.—

89 (a) Any person desiring to be licensed as a physician

90 assistant must apply to the department. The department shall

91| 1issue a license to any person certified by the council as having
92| met the following requirements:

93 1. Is at least 18 years of age.

94 2. Has satisfactorily passed a proficiency examination by
95 an acceptable score established by the National Commission on
96| Certification of Physician Assistants. If an applicant does not
97| hold a current certificate issued by the National Commission on
98 Certification of Physician Assistants and has not actively

99| practiced as a physician assistant within the immediately
100| preceding 4 years, the applicant must retake and successfully
101| complete the entry-level examination of the National Commission
102 on Certification of Physician Assistants to be eligible for

103 licensure.
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3. Has completed the application form and remitted an
application fee not to exceed $300 as set by the boards. An
application for licensure made by a physician assistant must
include:
a. A certificate of completion of a physician assistant
training program specified in subsection (6).

b. Acknowledgment A—swern staotement of any prior felony

convictions.

o

e
> T

c. Acknowledgment A—swermp—statem

of any previous

revocation or denial of licensure or certification in any state.
d—Pweo—tetters—of recommendation+
d.e~ A copy of course transcripts and a copy of the course
description from a physician assistant training program
describing course content in pharmacotherapy, if the applicant
wishes to apply for prescribing authority. These documents must

meet the evidence requirements for prescribing authority.

V E S
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207 Ticensed-—as—aphysicion ossistant with all rights—defined
208| +Ehereby-
209 (b)4e+ The license must be renewed biennially. Each

210| renewal must include:
211 1. A renewal fee not to exceed $500 as set by the boards.
212 2. Acknowledgment A—swera—statement of no felony

213 convictions in the previous 2 years.

214 (d)1l.4e} Upon employment as a physician assistant, a
215 licensed physician assistant must notify the department in
216| writing within 30 days after such employment or after any

217 subsequent change eharges in the supervising physician or

218 designated supervising physician. The notification must include

219 the full name, Florida medical license number, specialty, and

220 address of the supervising physician or designated supervising

221| physician. For purposes of this paragraph, the term "designated

222 supervising physician" means a physician designated by the

223 facility or practice to be the primary contact and supervising

224| physician for the physician assistants in a practice where

225| physician assistants are supervised by multiple supervising

226| physicians.

227 2. Assignment of a designated supervising physician does

228| not preclude a physician assistant from practicing under the

229| supervision of a physician other than the designated supervising

230| physician.

231 3. The designated supervising physician shall maintain a

232 list of all approved supervising physicians at the practice or
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233 facility. Such list must include the name of each supervising

234| physician and his or her area of practice, must be kept up to

235 date with respect to additions and terminations, and must be

236| provided, in a timely manner, to the department upon written

237 request.

238 (e)4H>r Notwithstanding subparagraph (a)2., the department
239] may grant to a recent graduate of an approved program, as

240 specified in subsection (6), who expects to take the first

241 examination administered by the National Commission on

242 Certification of Physician Assistants available for registration
243} after the applicant's graduation, a temporary license. The

244 temporary license shall expire 30 days after receipt of scores
245 of the proficiency examination administered by the National

246 Commission on Certification of Physician Assistants. Between
247| meetings of the council, the department may grant a temporary
248 license to practice based on the completion of all temporary
249 licensure requirements. All such administratively issued

250 licenses shall be reviewed and acted on at the next regular

251 meeting of the council. The recent graduate may be licensed

252 before prier—te employment+ but must comply with paragraph (d)
253] +4e+. An applicant who has passed the proficiency examination may
254 be granted permanent licensure. An applicant failing the

255 proficiency examination is no longer temporarily licensed+ but
256} may reapply for a l-year extension of temporary licensure. An
257 applicant may not be granted more than two temporary licenses

258 and may not be licensed as a physician assistant until he or she
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259 passes the examination administered by the National Commission
260| on Certification of Physician Assistants. As prescribed by board
261 rule, the council may require an applicant who does not pass the
262 licensing examination after five or more attempts to complete
263 additional remedial education or training. The council shall

264| prescribe the additional requirements in a manner that permits
265 the applicant to complete the requirements and be reexamined

266 within 2 years after the date the applicant petitions the

267 council to retake the examination a sixth or subsequent time.
268 Section 2. Paragraph (e) of subsection (4) of section

269 459.022, Florida Statutes, is amended, paragraph (g) is added to

270 that subsection, and paragraphs (a), (b), and (d) of subsection
271 (7) of that section are amended, to read:

272 459.022 Physician assistants.—

273 (4) PERFORMANCE OF PHYSICIAN ASSISTANTS.—

274 (e) A supervisory physician may delegate to a fully

275| licensed physician assistant the authority to prescribe or

276 dispense any medication used in the supervisory physician's

277 practice unless such medication is listed on the formulary

278 created pursuant to s. 458.347. A fully licensed physician

279 assistant may only prescribe or dispense such medication under
280 the following circumstances:

281 1. A physician assistant must clearly identify to the

282 patient that she or he is a physician assistant. Furthermore,
283 the physician assistant must inform the patient that the patient
284 has the right to see the physician before prier—£e any
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285| prescription is being prescribed or dispensed by the physician
286} assistant.

287 2. The supervisory physician must notify the department of
288 her or his intent to delegate, on a department-approved form,
289 before delegating such authority and notify the department of
290 any change in prescriptive privileges of the physician

291| assistant. Authority to dispense may be delegated only by a

292 supervisory physician who is registered as a dispensing

293| practitioner in compliance with s. 465.0276.

294 3. The physician assistant must acknowledge £i3te with the
295| department a—sigred—affidewit that she or he has completed a

296| minimum of 10 continuing medical education hours in the

297 specialty practice in which the physician assistant has

298| prescriptive privileges with each licensure renewal application.
299 4. The department may issue a prescriber number to the

300| physician assistant granting authority for the prescribing of
301| medicinal drugs authorized within this paragraph upon completion
302 of the foregoing requirements. The physician assistant shall not
303| be required to independently register pursuant to s. 465.0276.

304 5. The prescription may must be written or electronic but

305 must be in a form that complies with ss. 456.0392 (1) and
306 456.42 (1) ebhapter—498 and must contain, in addition to the

307 supervisory physician's name, address, and telephone number, the
308| physician assistant's prescriber number. Unless it is a drug or
309| drug sample dispensed by the physician assistant, the

310| prescription must be filled in a pharmacy permitted under
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311 chapter 465, and must be dispensed in that pharmacy by a

312 pharmacist licensed under chapter 465. The appearance of the
313 prescriber number creates a presumption that the physician

314 assistant is authorized to prescribe the medicinal drug and the
315| prescription is valid.

316 6. The physician assistant must note the prescription or
317 dispensing of medication in the appropriate medical record.

318 {(g) A licensed physician assistant may perform services

319 related to his or her practice, in accordance with his or her

320 education and training, as delegated by the supervisory

321 physician unless expressly prohibited under chapter 458 or this

322 chapter or rules adopted thereunder.

323 (7) PHYSICIAN ASSISTANT LICENSURE.—

324 (a) Any person desiring to be licensed as a physician

325| assistant must apply to the department. The department shall
326 issue a license to any person certified by the council as having
327 met the following requirements:

328 1. 1Is at least 18 years of age.

329 2. Has satisfactorily passed a proficiency examination by
330 an acceptable score established by the National Commission on
331| Certification of Physician Assistants. If an applicant does not
332 hold a current certificate issued by the National Commission on
333 Certification of Physician Assistants and has not actively

334| practiced as a physician assistant within the immediately

335| preceding 4 years, the applicant must retake and successfully

336| complete the entry-level examination of the National Commission
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337| on Certification of Physician Assistants to be eligible for
338 licensure.

339 3. Has completed the application form and remitted an
340 application fee not to exceed $300 as set by the boards. An
341| application for licensure made by a physician assistant must
342 include:

343 a. A certificate of completion of a physician assistant
344 training program specified in subsection (6).

345 b. Acknowledgment A—sworm statement of any prior felony

346 convictions.

347 c. Acknowledgment A—swernp statemernt of any previous

348 revocation or denial of licensure or certification in any state.

349 d—Two—tetters of recommendations
350 d.e= A copy of course transcripts and a copy of the course

351! description from a physician assistant training program

352 describing course content in pharmacotherapy, 1f the applicant
353] wishes to apply for prescribing authority. These documents must
354 meet the evidence requirements for prescribing authority.

355 (b} The licensure must be renewed biennially. Each renewal
356 must include:

357 1. A renewal fee not to exceed $500 as set by the boards.

358 2. Acknowledgment A—swera——statement of no felony

359| convictions in the previous 2 years.
360 (d)1. Upon employment as a physician assistant, a licensed
361| physician assistant must notify the department in writing within

362 30 days after such employment or after any subsequent change
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ehanges in the supervising physician or designated supervising

physician. The notification must include the full name, Florida
medical license number, specialty, and address of the

supervising physician or designated supervising physician. For

purpcses of this paragraph, the term "designated supervising

physician” means a physician designated by the facility or

practice to be the primary contact and supervising physician for

the physician assistants in a practice where physician

assistants are supervised by multiple supervising physicians.

2. Assignment of a designated supervising physician does

not preclude a physician assistant from practicing under the

supervision of a physician other than the designated supervising

physician.

3. The designated supervising physician shall maintain a

list of all approved supervising physicians at the practice or

facility. Such list must include the name of each supervising

physician and his or her area of practice, must be kept up to

date with respect to additions and terminations, and must be

provided, in a timely manner, to the department upon written

request.
Section 3. This act shall take effect July 1, 2016.
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SUMMARY ANALYSIS

Unlike all other states in the U.S., Florida does not allow advanced registered nurse practitioners (ARNPs) to
prescribe controlled substances and is one of two states that does not allow phyS|C|an assistants (PAs) to
prescribe controlled substances.

The bill authorizes ARNPs to prescribe, dispense, order, and administer controlled substances, but only to the
extent authorized under a supervising physician’s protocol. The bill also authorizes PAs to prescribe controlled
substances that are not listed on the formulary established by the Council on Physician Assistants, under
current supervisory standards. The bill subjects ARNPs and PAs to administrative disciplinary actions, such as
fines or license suspensions, for violating standards of practice in law relating to prescribing and dispensing
controlled substances. The bill adds specific prohibited acts related to the prescribing of controlled substances,
which constitute grounds for denial of license or disciplinary action, into the Nurse Practice Act.

The bill requires ARNPs and PAs who prescribe controlled substances for the treatment of chronic
nonmalignant pain to meet certain registration and prescribing requirements, but prevents ARNPs and PAs
from prescribing controlled substances in registered pain management clinics.

The bill adds ARNPs and PAs into the definition of “practitioner” in the Florida Comprehensive Drug Abuse
Prevention and Control Act (Act) requiring compliance with the prescribing and dispensing requirements and
limitations under the Act.

The bill makes several technical and conforming changes and amends several statutes to recognize that an
ARNP or a PA may be a prescriber of controlled substances. These include statutes relating to pilot licensure,
criminal probation, and the state employees’ prescription drug program.

The bill may have an insignificant, negative fiscal impact on the Department of Health; however, current
resources are adequate to absorb it.

The bill provides an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0423d.HHSC.DOCX
DATE: 1/19/2016



FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Present Situation

Physician Assistants

Licensure and Regulation

A physician assistant (PA) is a person who has completed an approved medical training program and is
licensed to perform medical services, as delegated by a supervising physician.” PAs licensure is
governed by ss. 458.347(7) and 459.022(7), F.S. The Department of Health (DOH) licenses PAs, and
the Florida Council on Physician Assistants (Council) regulates the practice of PAs in conjunction with
either the Florida Board of Medicine (Board of Medicine) for PAs licensed under ch. 458, F.S., or the
Board of Osteopathic Medicine (Osteopathic Board) for PAs licensed under ch. 459, F.S. Currently,
7,987 PAs hold active licenses in Florida.?

To be licensed as a PA , an applicant must demonstrate to the Council that he or she has met the
following requirements:

o Satisfactory passage of the proficiency examination administered by the National Commission

on Certification of Physician Assistants;

Completion of an application and remittance of the applicable fees to the DOH;

Completion of an approved PA training program;

Submission of a sworn statement of any prior felony convictions;

Submission of a sworn statement of any revocation or denial of licensure or certification in any

state;

Submission of two letters of recommendation; and

¢ |f the applicant is seeking prescribing authority, a submission of a copy of course transcripts and
the course description from a PA training program describing the course content in
pharmacotherapy.*

Licenses are renewed biennially.5 At the time of renewal, a PA must demonstrate that he or she has
met the continuing medical education requirements of 100 hours and must submit a sworn statement
that he or she has not been convicted of any felony in the previous two years.® If a PA is licensed as a
prescribing PA, an additional 10 hours of continuing medical education in the specialty areas of his or
her supervising physician must be completed.”

Education of PAs

According to the American Academy of Physician Assistants, all accredited PA educational programs
include pharmacology courses, and the average amount of formal classroom instruction in

! Sections 458.347(2)(e) and 459.022(2)(e), F.S.

2 Email correspondence with the Department of Health on November 9, 2015. The number of active-licensed PAs include both in-state
and out-of-state licensees, as of November 9, 2015.

®The application fee is $100 and the initial license fee is $200. Applicants must also pay an unlicensed activity fee of $5. See Rules
64B8-30.019 and 64B15-6.013, F.A.C.

* Sections 458.347(7) and 459.022(7), F.S.

® For timely renewed licenses, the renewal fee is $275 and the prescribing registration fee is $150. Additionally, at the time of renewal,
the PA must pay an unlicensed activity fee of $5. See Rules 64B8-30.019 and 64B15-6.013, F.A.C.

® Sections 458.347(7)(c)-(d) and 459.022(7)(c)-(d), F.S.

" Rules 64B8-30.005(6) and 64B15-6.0035(6), F.A.C.
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pharmacology is 75 hours.® Course topics, include pharmacokintetics, drug interactions, adverse
effects, contraindications, indications, and dosage, generally by doctoral-level pharmacologists or
clinical pharmacists.® Additionally, pharmacology education occurs on all clinical clerkships or
rotations.™

Supervision of PAs

A PA may only practice under the delegated authority of a supervising physician. A supervising
physician may onl1y delegate tasks and procedures to the PA that are within the supervising physician’s
scope of practice.'' Supervision is defined as responsible supervision and control that requires the
easy availability or physical presence of the licensed physician for consultation and direction of the
PA." A physician may not supervise more than four PAs at any time."

The Board of Medicine and the Osteopathic Board have prescribed by rule what constitutes adequate
responsible supervision. Responsible supervision is the ability of a supervising physician to reasonably
exercise control and provide direction over the services or tasks performed by the PA."* Whether the
supervision of the PA is adequate is dependent on the:

Complexity of the task;

Risk to the patient;

Background, training, and skill of the PA,;

Adequacy of the direction in terms of its form;

Setting in which the tasks are performed;

Availability of the supervising physician;

Necessity for immediate attention; and

Number of other persons that the supervising physician must supervise.'

Direct supervision refers to the physical presence of the supervising physician so that the physician is
immediately available to the PA when needed.'® Indirect supervision refers to the reasonable physical
proximity of the supervising physician to the PA or availability by telecommunication.” The decision to
permit a PA to perform a task or procedure under direct or indirect supervision is made by the
supervising physician based on reasonable medical judgment regarding the probability of morbidity and
mortality to the patient.™

Delegable Tasks
Rules of both the Board of Medicine and the Osteopathic Board place limitations on a supervising
physician’s ability to delegate certain tasks. Prescribing, dispensing, or compounding medicinal drugs
and making a final diagnosis are not permitted to be delegated to a PA, except when specifically
authorized by statute.™

A supervising physician may delegate authority to a PA the authority to:

& American Academy of Physician Assistants, PAs as Prescribers of Controlled Medications, Professional Issues — Issue Brief (Dec.
S?01 3), (on file with the staff of the Health and Human Services committee).

" Rules 64B8-30.012(1) and 64B15-6.01 0(1), F.A.C. The term “scope of practice” refers to those tasks and procedures that the
supervising physician is qualified by training or experience to support.

"2 Sections 458.347(2)(f) and 459.022(2)(f), F.S.

'3 Sections 458.347(3) and 459.022(3), F.S.

:2 Rules 64B8-30.001(3) and 64B15-6.001(3), F.A.C.

'® Rules 64B8-30.001(4) and 64B15-6.001(4), F.A.C.

"7 Rules 64B8-30.001(5) and 64B15-6.001(5), F.A.C.

'8 Rules 64B8-30.012(2) and 64B15-6.010(2), F.A.C.

19 Supra note 12.
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* Prescribe or dispense any medicinal drug used in the supervising physician’s practice;®
e Order medicinal drugs for a hospitalized patient of the supervising physician;?' and
¢ Administer a medicinal drug under the direction and supervision of the physician.

Currently, PAs are prohibited from prescribing controlied substances, anesthetics, and radiographic
contrast materials.?? However, physicians may delegate the authority to order controlled substances in
facilities licensed under ch. 395, F.S.2

Regulation of Advanced Registered Nurse Practitioners

Part | of ch. 464, F.S., governs the licensure and regulation of advanced registered nurse practitioners
(ARNPs) in Florida. Nurses are licensed by the DOH and are regulated by the Board of Nursing.?*
There are 22,003 actively licensed ARNPs in Florida.?®

In Florida, an ARNP is a licensed nurse who is certified in advanced or specialized nursing practice and
may practice as a certified registered nurse anesthetist, a certified nurse midwife, or a nurse
practitioner.?® Section 464.003(2), F.S., defines “advanced or specialized nursing practice” to include
the performance of advanced-level nursing acts approved by the Board of Nursing, which by virtue of
postbasic specialized education, training, and experience are appropriately performed by an ARNP.?’

Florida recognizes three types of ARNPs: nurse anesthetist, certified nurse midwife, and nurse
practitioner. The Board of Nursing, created by s. 464.004, F.S., establishes the eligibility criteria for an
applicant to be certified as an ARNP and the applicable regulatory standards for ARNP nursing
practices.? To be certified as an ARNP, the applicant must:

¢ Have a registered nurse license;

o Have earned, at least, a master’s degree; and

e Submit proof to the Board of Nursing of holding a current national advanced practice
certification obtained from a board-approved nursing specialty board.?®

All ARNPs must carry malpractice insurance or demonstrate proof of financial responsibility.® An
applicant for certification is required to submit proof of coverage or financial responsibility within sixty

2 Sections 458.347(4)(f)1., F.S., and 459.022(4)(e), F.S., directs the Council to establish a formulary listing the medical drugs that a
PA may not prescribe. The formulary in Rules 64B8-30.008 and 64B15-6.0038, F.A.C., prohibits PAs from prescribing controlled
substances, as defined in Chapter 893, F.S., general, spinal, or epidural anesthetics, and radiographic contrast materials.

%! Sections 458.347(4)(g), and 459.022(4)(f), F.S., provides that an order is not a prescription.

*2 Rules 64B8-30.008, F.A.C., and 64B15-6.0038, F.A.C.

2 gections 458.347(4)(g), F.S., and 459.022(4)(f), F.S.; the facilities licensed in ch. 395, F.S., include hospitals, ambulatory surgicail
centers, and mobile surgical facilities.

 pursuant to s. 464.004, F.S., the Board of Nursing is comprised of 13 members appointed by the Governor and confirmed by the
Senate who serve 4-year terms. The Board is comprised of three licensed practical nurses who have practiced for at least four years,
seven members who are registered numbers who have practiced for at least 4 years; three Florida residents who have never been
licensed as nurses, are not connected to the practice of nursing, and have no financial interest in any health care facility, agency, or
insurer; and seven members who are registered nurses who have practiced at least four years. Among the seven members who are
registered nurses, there must be at least one must be an ARNP, one nurse educator of an approved program, and one nurse executive.
% E-mail correspondence with the Department of Health (Nov. 9, 2015) (on file with the staff of the Health and Human Services
Committee). This number includes all active licenses, including out of state practitioners.

% Section 464.003(3), F.S.

7 Section 464.003(2), F.S.

*® Section 464.012(2), F.S.

2 Section 464.012(1), F.S., and Rule 64B9-4.002, F.A.C. A nursing specialty board must attest to the competency of nurses in a clinical
specialty area, require nurses to take a written examination prior to certification, require nurses to complete a formal program prior to
eligibility of examination, maintain program accreditation, and identify standards or scope of practice statements appropriate for each
nursing speciaity.

¥ Section 456.048, F.S.
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days of certification and with each biennial renewal.*’ An ARNP must have professional liability

coverage of at least $100,000 per claim with a minimum annual aggregate of at least $300,000, or an
unexpired irrevocable letter of credit, which is payable to the ARNP as beneficiary, in the amount of at
least $100,000 per claim with a minimum aggregate availability of at least $300,000.%

Supervision of ARNPs

Pursuant to s. 464.012(3), F.S., ARNPs may only perform nursing practices delineated in an
established protocol filed with the Board of Nursing that is filed within 30 days of entering into a
supervisory relationship with a physician and upon biennial license renewal.*® Florida law allows a
primary care physician to supervise ARNPs in up to four offices, in addition to the physician’s primary
practice location.®* If the physician provides specialty health care services, then only two medical
offices, in addition to the physician’s primary practice location, may be supervised.

The supervision limitations do not apply in the following facilities:

Hospitals;

Colleges of medicine or nursing;

Nonprofit family-planning clinics;

Rural and federally qualified health centers;

Nursing homes;

Assisted living facilities;

Student health care centers or school health clinics; and
Other government facilities.*

To ensure appropriate medical care, the number of ARNPs a supervising physician may supervise is
limited based on consideration of the following factors:

Risk to the patient;
e Educational preparation, specialty, and experience in relation to the supervising physician’s
protocol;
Complexity and risk of the procedures;
s Practice setting; and
Availability of the supervising physician or dentist.*

Delegable Tasks
Within the framework of a written physician protocol, an ARNP may:

Monitor and alter drug therapies;

Initiate appropriate therapies for certain conditions;

Order diagnostic tests and physical and occupational therapy;
Perform certain acts within his or her specialty;

Perform medical acts authorized by a joint committee; and
Perform additional functions determined by rule. *

% Rule 64B9-4.002(5), F.A.C.

%2 4.

3 Physicians are also required to provide notice of the written protocol and the supervisory relationship to the Board of Medicine or
Board of Osteopathic Medicine, respectively. See ss. 458.348 and 459.025, F.S.

% Sections 458.348(4) and 459.025(3), F.S.

% Sections 458.348(4)(e), and 459.025(3)(e), F.S.

% Rule 64B9-4.010, F.A.C.

% Section 464.012(3), F.S. Pursuant to s. 464.012(4), F.S., certified registered nurse anesthetists, certified nurse midwives, and
certified nurse practitioners are authorized to perform additional acts that are within their specialty and authorized under an established
supervisory protocol.
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Florida law does not authorize ARNPs to prescribe, independently administer, or dispense controlied
substances.®®

Controlled Substances

Controlled substances are drugs with the potential for abuse. Chapter 893, F.S., sets forth the Florida
Comprehensive Drug Abuse Prevention and Control Act (Act) and classifies controlled substances into
five categories, known as schedules.* The distinguishing factors between the different drug schedules
are the “potential for abuse” of the substance and whether there is a currently accepted medical use for
the substance. Schedules are used to regulate the manufacture, distribution, preparation and
dispensing of the substances. The Act provides requirements for the prescribing and administering of
controlled substances by health care practitioners and proper dispensing by pharmacists and health
care practitioners.*

Controlled Substance Prescribing for Nonmalignant Pain in Florida

As of January 1, 2012, every physician, podiatrist, or dentist, who prescribes controlled substances in
the state for the treatment of chronic nonmalignant pain,*' must register as a controlled substance
prescribing practitioner and comply with certain practice standards specified in statute and rule.*
Before prescribing controlled substances for the treatment of chronic nonmalignant pain, a practitioner
must:

¢ Document certain characteristics about the nature of the patient’s pain, success of past
treatments, and a history of alcohol and substance abuse;

¢ Develop a written plan for assessing the patient’s risk for aberrant drug-related behavior and
monitor such behavior throughout the course of controlled substance treatment;

¢ Develop an written individualized treatment plan for each patient stating the objectives that will
be used to determine treatment success; and

e Enter into a controlled substance agreement with each patient that must be signed by the
patient or their legal representative and by the prescribing practitioner. Such agreements must
include: 1

o The number and frequency of prescriptions and refills;

o A statement outlining expectations for patience compliance and reasons for which the
drug therapy may be discontinued, such as violation of the agreement; and

o An agreement that the patient’s chronic nonmalignant pain only be treated by a single
treating1 3practitioner unless otherwise authorized and documented in the medical
record.

Patients being treated with controlled substances for chronic nonmalignant pain must be seen by their
prescribing practitioners at least once every three months to monitor progress and compliance, and
detailed medical records relating to such treatment must be maintained.** Patients at special risk for
drug abuse or diversion may require consultation with or a referral to an addiction medicine physician or
a psychiatrist.*> Anyone with signs or symptoms of substance abuse must be immediately referred to a
pain-management physician, an addiction medicine specialist, or an addiction medicine facility.*®

% Sections 893.02(21) and 893.05(1), F.S. The definition of practitioner does not include ARNPs.
i“j Sees. 893.03, F.S.
Sections 893.04 and 893.05, F.S.
“Chronic nonmalignant pain” is defined as pain unrelated to cancer which persists beyond the usual course of disease or the injury
that is the cause of the pain or more than 90 days after surgery. Section 456.44(1)(e), F.S.
42 Chapter 2011-141, s. 3, Laws of Fla. (creating ss. 456.44, F.S., effective July 1, 2011).
*3 Section 465.44(3), F.S.
* Section 465.44(3)(d), F.S.
* Section 465.44(3)(e), F.S.
*® Section 456.44(3)(g), F.S.
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Drug Enforcement Administration

The Drug Enforcement Administration (DEA), housed within the U.S. Department of Justice, enforces
the controlled substances laws and regulations of the United States, including preventing and
investigating the diversion of controlled pharmaceuticals.*’

Any health care professional wishing to prescribe controlled substances must apply for a registration
number from the DEA. Registration numbers are linked to state licenses and may be suspended or
revoked upon any disciplinary action taken against a licensee.*® The DEA will grant registration
numbers to a wide range of health care professionals, including physicians, nurse practitioners,
physician assistants, optometrists, dentists, and veterinarians, but such professionals may only
prescribe controlled substances as authorized under state law.*® The DEA provides that a controlled
substance prescription may only be issued by a registered practitioner who is:

e Authorized to prescribe controlled substances by the jurisdiction in which the practitioner is
licensed to practice; and

o Registered with the DEA, or exempt from registration (e.g., Public Health Service, Federal
Bureau of Prisons, or military practitioners); or

¢ An qualified agent or employee of a hospital or other institution acting in the normal course of
business or employment under the DEA registration number of the hospital or other institution
which is registered in lieu of the individual practitioner being registered.*

The DEA'’s Practitioner Manual includes requirements for valid prescriptions. The DEA defines
“prescription” as an order for medication which is dispensed to or for an ultimate user, but is not an
order for a medication dispensed for immediate administration to the user, such as an order to dispense
a drug to a patient in a hospital setting.”’

Controlled Substance Prescriptive Authority for ARNPs and PAs in Other States

ARNPs

An ARNP’s ability to prescribe, dispense, or administer controlled substances is dependent on his or
her specific state’s law. Forty-nine states authorize ARNPs to prescribe controlled substances.*?
Twenty-one states and the District of Columbia allow an ARNP to practice independently, including
evaluating, diagnosing, ordering, and interpreting diagnostic tests, and managing treatment, including
prescribing medications, of a patient without physician supervision.>® Twenty-two states specifically
prohibit certified registered nurse anesthetists from prescribing controlled substances.**

47Drug Enforcement Administration, About Us, available at http://www.deadiversion.usdoj.gov/Inside.html (last visited January 15,
2016).
48 Registration numbers must be renewed every three years. Drug Enforcement Administration, Practitioners Manual, 7(2006), available
%t http://www.deadiversion.usdoj.gov/pubs/manuals/pract/pract manual012508.pdf (last visited January 15, 2016).

Id. at7.
:? DEA, Practitioner Manual, 18.

Id.

32 Drug Enforcement Agency, Mid-Level Practitioners Authorization by State (January 15, 2016), available at
http://www.deadiversion.usdoj.gov/drugreg/practioners/mlp by state.pdf (last visited January 15, 2016). The Commonwealth of Puerto
Rico also prohibits ARNPs from prescribing controlled substances.

Alaska, Anzona, Colorado, Connecticut, District of Columbia, Hawaii, Idaho, lowa, Maine, Maryland, Minnesota, Montana, Nebraska,
Nevada, New Hampshire, New Mexico, North Dakota, Oregon, Rhode Island, Vermont, Washington, and Wyoming allow for
independent practice. See American Association of Nurse Practitioners, State Practice Environment, available at
https://www.aanp.org/legislation-regulation/state-legislation/state-practice-environment/66-legislation-regulation/state-practice-
environment/1380-state-practice-by-type (last visited January 15, 2016).

5 American Association of Nurse Anesthetists, AANA Journal, June 2011; 79(3):235, on file with committee staff.
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Some states have specific limitations regarding ARNPs prescribing authority for Schedule Il controlied
substances.>® For example, 7 states authorize ARNPs to prescribe all levels of scheduled drugs, except
for Schedule Il. Some states have specific education requirements for those ARNPs who wish to
prescribe Schedule Il substances or require additional registration for ARNPs to be authorized to
prescribe.*

PAs

A PA’s ability to prescribe, dispense, or administer controlied substances is dependent on their specific
state’s law. Forty-eight states authorize PAs to prescribe controlled substances within an agreement
with a supervisory physician, with varying limitations on administration, dispensing, and independent
prescribing.*’

Of the 48 states, some have specific restrictions on PAs’ prescribing authority for schedule Il controlled
substances; for example, Texas and Hawaii only authorize PAs to order schedule Il controlled
substances in an inpatient hospital setting. Some states have medication quantity restrictions on
prescriptions for schedule Il drugs and some states give PAs’ prescriptive authority for all levels of
scheduled drugs except for schedule 11.® Some states also have a formulary determined by the
relevant PA licensing board which identifies the controlled substances that PAs are authorized to
prescribe.

Effect of Proposed Changes

The bill authorizes licensed PAs and licensed ARNPs to prescribe controlied substances under current
supervisory standards for PAs and protocols for ARNPs.

Physician Assistants

The bill authorizes PAs to prescribe controlled substances by removing the requirement that the
formulary of medicinal drugs that a PA may not prescribe include controlled substances. However,
because the formulary is determined by the Council on Physician Assistants pursuant to s.
458.347(4)()1., F.S.,* the Council may elect to add controlled substances to the formulary, prohibiting
PAs from prescribing them.

The bill subjects PAs to administrative disciplinary actions in s. 456.072, F.S., such as fines or license
suspensions for violating standards of practice in law relating to prescribing and dispensing controlled
substances.”

Advanced Registered Nurse Practitioners

The bill authorizes ARNPs to prescribe, dispense, order, or administer controlled substances, if allowed
under a supervising physician’s protocol. The bill adds additional acts related to the prescribing of
controlled substances into s. 464.018, F.S., which an ARNP is prohibited from performing and which, if
performed, constitute grounds for denial of license or disciplinary actions.

The bill revises s. 456.072(7), F.S., to include disciplinary actions against ARNPs, including specific
fines and license suspension, which mirror actions against physicians for prescribing or dispensing a

% Supra note 51.
% 1d.
:; Id. Every state, except Florida and Kentucky, has some form of controlled substance prescriptive authority for PAs.

Id.
% Section 459.022(4)e), F.S., of the Osteopathic Medical Practice Act refers to the formulary in the Medical Practice Act.
60 Disciplinary sanctions against physicians apply to PAs. Sections 458.347(7)(g) and 459.022(7)(g), F.S., state that the Board of
Medicine or the Board of Osteopathic Medicine may impose any penalty authorized under ss. 456.072, 458.332(2), and 459.015(2),
F.S., on a PA if the PA or the supervising physician has been found guilty of any prohibited acts.
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controlled substance other than in the course of professional practice or for failing to meet practice
standards.

Controlled Substances

The bill adds PAs and ARNPs to the definition of practitioner in ch. 8393, F.S., the Florida
Comprehensive Drug Abuse Prevention and Control Act (Act), thus requiring these practitioners to
comply with the prescribing and dispensing requirements and limitations under the Act. This definition
also requires practitioners to hold a valid federal DEA controlled substance registry number.

The bill amends s. 456.44, F.S., to require a PA or ARNP who prescribes any controlled substance
that is listed in Schedule II, Schedule lli, or Schedule 1V, for the treatment of chronic nonmalignant
pain to register as a controlled substance prescribing practitioner on the practitioner profile maintained
by the DOH, and to meet other statutory requirements for such registrants.®' The bill also replaces the
terms physician and clinician with registrant throughout this section of law. The bill specifies that this
registration is not required to order medication in a facility licensed under ch. 395, F.S.%

The bill amends sections regulating pain-management clinics under the Medical Practice Act and the
Osteopathic Medical Practice Act to only authorize physicians licensed under ch. 458, F.S., or ch. 459,
F.S., to prescribe controlled substances in a pain-management clinic. Accordingly, PAs and ARNPs are
prohibited from prescribing controlled substances in pain-management clinics.

The bill makes several conforming changes to various statutes to recognize the new prescribing
authority for PAs and ARNPs.

The bill provides an effective date of July 1, 2016.

B. SECTION DIRECTORY:

Section 1. Amends s. 110.12315, F.S., relating to prescription drug program.

Section 2. Amends s. 310.071, F.S., relating to deputy pilot certification.

Section 3. Amends s. 310.073, F.S., relating to state pilot licensing.

Section 4. Amends s. 310.081, F.S., relating to department examination and licensure of state pilots

and certification of deputy pilots; vacancies.

Section 5. Amends s. 456.072, F.S., relating to grounds for discipline; penalties; enforcement.

Section 6. Amends s. 456.44, F.S., relating to controlled substance prescribing.

Section 7. Amends s. 458.3265, F.S., relating to pain-management clinics.

Section 8. Amends s. 458.347, F.S., relating to physician assistants.

Section 9. Amends s. 459.0137, F.S., relating to pain-management clinics.

Section 10. Amends s. 464.012, relating to certification of advanced registered nurse practitioners;
fees; controlled substance prescribing.

Section 11. Amends s. 464.018, F.S., relating to disciplinary actions.

Section 12. Amends s. 893.02, F.S,, relating to definitions.

Section 13. Amends s. 948.03, F.S., relating to terms and conditions of probation.

Section 14. Reenacts s. 310.071, F.S., relating to deputy pilot certification.

Section 15. Reenacts s. 458.331, F.S., relating to ground for discipline; action by the board and
department; s. 4568.347, F.S., relating to physician assistants; s. 459.022, F.S., relating to
physician assistants; and s. 465.0158, relating to nonresident sterile compounding permit.

Section 16. Reenacts s. 456.072, F.S., relating to grounds for discipline; penalties; enforcement and s.
466.02751, F.S., relating to establishment of practitioner profile for designation as a
controlled substance prescribing practitioner.

& Currently, PAs do not have practitioner profiles. Practitioner profiles contain information about a practitioner's education, training, and
Eractice and are accessible to the public. If the bill is enacted, the Department will need to develop a profile for PAs.
% The facilities licensed under ch. 395, F.S., include hospitals, ambulatory surgical centers, and mobile surgical facilities.
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Section 17. Reenacts s. 458.303, F.S., relating to provisions not applicable to other practitioners;
exceptions, etc.; s. 458.347, F.S, relating to physician assistants; s. 458.3475, F.S.,
relating to anesthesiologist assistants; s. 459.022, F.S., relating to physician assistants;
and s. 459.023, F.S,, relating to relating to anesthesiologist assistants.

Section 18. Reenacts s. 456.041, F.S., relating to practitioner profile; creation; s. 458.348, F.S.,
relating to formal supervisory relationships, standing orders, and established protocols;
notice; standards; and s. 459.025, F.S., relating to relating to formal supervisory
relationships, standing orders, and established protocols; notice; standards.

Section 19. Reenacts s. 464.008, F.S., relating to licensure by examination; s. 464.009, F.S., relating
to licensure by endorsement; s. 464.018, F.S., relating to disciplinary actions; and s.
464.0205, F.S., relating to retired volunteer nurse certificate.

Section 20. Reenacts s. 775.051, F.S,, relating to voluntary intoxication; not a defense; evidence not
admissible for certain purposes; exceptions.

Section 21. Reenacts s. 944.17, F.S., relating to commitments and classification; transfers; s. 948.001,
F.S., relating to definitions; and s. 948.101, F.S., relating to terms and conditions of
community control.

Section 22. Provides an effective date of July 1, 2016.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The bill may have an insignificant negative fiscal impact on the DOH associated with rulemaking,
the creation of practitioner profiles for PAs, and workload impacts related to potential additional
practitioner complaints and investigations. Current budget authority and revenues are adequate to
absorb any additional workload.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Patients may see reduced health care costs and efficiencies in health care delivery as a result of having
their health care needs more fully addressed by the PA or ARNP without specific additional involvement
of a physician prescribing a needed controlled substance for treatment. Any such impacts are
indeterminate.

D. FISCAL COMMENTS:
None.
lll. COMMENTS
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A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The Board of Nursing, Board of Medicine, Board of Osteopathic Medicine, and the DOH have sufficient
rule-making authority to implement the provisions of the bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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1 A bill to be entitled

2 An act relating to drug prescription by advanced

3 registered nurse practitioners and physician

4 assistants; amending s. 110.12315, F.S.; expanding the
5 categories of persons who may prescribe brand drugs

6 under the prescription drug program when medically

7 necessary; amending ss. 310.071, 310.073, and 310.081,
8 F.S.; exempting controlled substances prescribed by an
9 advanced registered nurse practitioner or a physician
10 assistant from the disqualifications for certification
11 or licensure, and for continued certification or

12 licensure, as a deputy or state pilot; amending s.

13 456.072, F.S.; applying existing penalties for

14 violations relating to the prescribing or dispensing
15 of controlled substances to an advanced registered

16 nurse practitioner; amending s. 456.44, F.S.; deleting
17 an obsolete date; requiring advanced registered nurse
18 practitioners and physician assistants who prescribe
19 controlled substances for certain pain to make a
20 certain designation, comply with registration

21 requirements, and follow specified standards of

22 practice; providing applicability; amending ss.

23 458.3265 and 459.0137, F.S.; limiting the authority to
24 prescribe a controlled substance in a pain-management
25 clinic to a physician licensed under chapter 458 or

26 chapter 459, F.S.; amending s. 458.347, F.S3.;
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27 expanding the prescribing authority of a licensed
28 physician assistant; amending s. 464.012, F.S.;
29 authorizing an advanced registered nurse practitioner
30 to prescribe, dispense, administer, or order drugs,
’31 rather than to monitor and alter drug therapies;
32 amending s. 464.018, F.S.; specifying acts that
33 constitute grounds for denial of a license for or
34 disciplinary action against an advanced registered
35 nurse practitioner; amending s. 893.02, F.S.;
36 redefining the term "practitioner" to include advanced
37 registered nurse practitioners and physician
38 assistants under the Florida Comprehensive Drug Abuse
39 Prevention and Control Act; amending s. 948.03, F.S.;
40 providing that possession of drugs or narcotics
41 prescribed by an advanced registered nurse
42 practitioner or physician assistant is an exception
43 from a prohibition relating to the possession of drugs
44 or narcotics during probation; reenacting s.
45 310.071(3), F.S., relating to deputy pilot
46 certification, to incorporate the amendment made by
47 the act to s. 310.071, F.S., in a reference thereto;
48 reenacting ss. 458.331(10), 458.347(7) (qg),
49 459.015(10), 459.022(7) (f), and 465.0158(5) (b), F.S.,
50 relating to grounds for disciplinary action against
51 certain licensed health care practitioners or
52 applicants, physician assistant licensure, the
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53 imposition of penalties upon physician assistants by
54 the Board of Osteopathic Medicine, and nonresident
55 sterile compounding permits, respectively, to
56 incorporate the amendment made by the act to s.
57 456.072, F.S., in references thereto; reenacting ss.
58 456.072 (1) (mm) and 466.02751, F.S., relating to
59 grounds for discipline of certain licensed health care
60 practitioners or applicants and dentist practitioner
61 profiles, respectively, to incorporate the amendment
62 made by the act to s. 456.44, F.S., in references
63 thereto; reenacting ss. 458.303, 458.347(4) (e) and
64 (9) (c), 458.3475(7) (b), 459.022(4) (e) and (9) (c), and
65 459.023(7) (b), F.S., relating to the nonapplicability
66 of certain provisions to specified health care
67 practitioners, the prescribing or dispensing of
68 medications by physician assistants, the duties of the
69 Council on Physician Assistants, and the duties of the
70 Board of Medicine and the Board of Osteopathic
71 Medicine with respect to anesthesiclogist assistants,
72 respectively, to incorporate the amendment made by the
73 act to s. 458.347, F.S., in references thereto;
74 reenacting ss. 456.041(1) (a), 458.348(1) and (2), and
75 459.025(1), F.S., relating to practitioner profiles
76 and notice and standards for formal supervisory
77 relationships, standing orders, and established
78 protocols, respectively, to incorporate the amendment
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79 made by the act to s. 464.012, F.S., in references
80 thereto; reenacting ss. 464.008(2), 464.009(5),
81 464.018(2), and 464.0205(1) (b), (3), and (4) (b), F.S.,
82 relating to licensure by examination of registered
83 nurses and licensed practical nurses, licensure by
84 endorsement to practice professional or practical
85 nursing, disciplinary actions against nursing
86 applicants or licensees, and retired volunteer nurse
87 certifications, respectively, to incorporate the
88 amendment made by the act to s. 464.018, F.S., in
89 references thereto; reenacting s. 775.051, F.S.,
90 relating to the exclusion as a defense and
91 nonadmissibility as evidence of voluntary
92 intoxication, to incorporate the amendment made by the
93 act to s. 893.02, F.S., in a reference thereto;
94 reenacting ss. 944.17(3) (a), 948.001(8), and
95 948.101¢(1) (e), F.S., relating to the receipt by the
96 state correctional system of certain persons sentenced
97 to incarceration, the definition of the term
98 "probation," and the terms and conditions of community
99 control, respectively, to incorporate the amendment
100 made by the act to s. 948.03, F.S., in references
101 thereto; providing an effective date.
102
103| Be It Enacted by the Legislature of the State of Florida:
104
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105 Section 1. Subsection (7) of section 110.12315, Florida
106 Statutes, is amended to read:

107 110.12315 Prescription drug program.—The state employees’
108 prescription drug program is established. This program shall be
109 administered by the Department of Management Services, according
110| to the terms and conditions of the plan as established by the
111 relevant provisions of the annual General Appropriations Act and
112 implementing legislation, subject to the following conditions:
113 (7) The department shall establish the reimbursement

114 schedule for prescription pharmaceuticals dispensed under the
115| program. Reimbursement rates for a prescription pharmaceutical
116| must be based on the cost of the generic equivalent drug if a

117 generic equivalent exists, unless the physician, advanced

118 registered nurse practitioner, or physician assistant

119 prescribing the pharmaceutical clearly states on the

120| prescription that the brand name drug is medically necessary or
i21 that the drug product is included on the formulary of drug

122| products that may not be interchanged as provided in chapter
123 465, in which case reimbursement must be based on the cost of
124 the brand name drug as specified in the reimbursement schedule
125 adopted by the department.

126 Section 2. Paragraph (c) of subsection (1) of section

127 310.071, Florida Statutes, i1s amended to read:

128 310.071 Deputy pilot certification.—

129 (1) In addition to meeting other requirements specified in

130 this chapter, each applicant for certification as a deputy pilot

Page 5 of 28

CODING: Words stricken are deletions; words underlined are additions.
hb0423-00



F L ORI DA H O U S E O F R EPRESENTATI V E S

HB 423 . 2016

131| must:

132 (c) Be in good physical and mental health, as evidenced by
133| documentary proof of having satisfactorily passed a complete

134 physical examination administered by a licensed physician within
135| the preceding 6 months. The board shall adopt rules to establish
136 requirements for passing the physical examination, which rules
137 shall establish minimum standards for the physical or mental

138 capabilities necessary to carry out the professional duties of a
139| certificated deputy pilot. Such standards shall include zero

140 tolerance for any controlled substance regulated under chapter
141 893 unless that individual is under the care of a physician,

142 advanced registered nurse practitioner, or physician assistant

143] and that controlled substance was prescribed by that physician,

144 advanced registered nurse practitioner, or physician assistant.

145} To maintain eligibility as a certificated deputy pilot, each
146 certificated deputy pilot must annually provide documentary

147| proof of having satisfactorily passed a complete physical

148 examination administered by a licensed physician. The physician
149| must know the minimum standards and certify that the

150 certificateholder satisfactorily meets the standards. The

151 standards for certificateholders shall include a drug test.

152 Section 3. Subsection (3) of section 310.073, Florida

153 Statutes, is amended to read:

154 310.073 State pilot licensing.—In addition to meeting

155 other requirements specified in this chapter, each applicant for

156 license as a state pilot must:
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157 (3} Be in good physical and mental health, as evidenced by
158 documentary proof of having satisfactorily passed a complete

159| physical examination administered by a licensed physician within
160 the preceding 6 months. The board shall adopt rules to establish
161| requirements for passing the physical examination, which rules
162 shall establish minimum standards for the physical or mental

163| capabilities necessary to carry out the professional duties of a
164 licensed state pilot. Such standards shall include zero

165 tolerance for any controlled substance regulated under chapter
166 893 unless that individual is under the care of a physician,

167 advanced registered nurse practitioner, or physician assistant

168 and that controlled substance was prescribed by that physician,

169 advanced registered nurse practitioner, or physician assistant.

170 To maintain eligibility as a licensed state pilot, each licensed
171 state pilot must annually provide documentary proof of having
172 satisfactorily passed a complete physical examination

173 administered by a licensed physician. The physician must know
174 the minimum standards and certify that the licensee

175 satisfactorily meets the standards. The standards for licensees
176 shall include a drug test.

177 Section 4. Paragraph (b) of subsection (3) of section

178 310.081, Florida Statutes, is amended to read:

179 310.081 Department to examine and license state pilots and
180 certificate deputy pilots; vacancies.—

181 (3) Pilots shall hold their licenses or certificates

182| pursuant to the requirements of this chapter so long as they:
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183 (b) Are in good physical and mental health as evidenced by
184 documentary proof of having satisfactorily passed a physical

185 examination administered by a licensed physician or physician
186 assistant within each calendar year. The board shall adopt rules
187 to establish requirements for passing the physical examination,
188| which rules shall establish minimum standards for the physical
189] or mental capabilities necessary to carry out the professional
190| duties of a licensed state pilot or a certificated deputy pilot.
191 Such standards shall include zero tolerance for any controlled
192 substance regulated under chapter 893 unless that individual is

193| under the care of a physician, advanced registered nurse

194| practitioner, or physician assistant and that controlled

195 substance was prescribed by that physician, advanced registered

1906 nurse practitioner, or physician assistant. To maintain

197 eligibility as a certificated deputy pilot or licensed state

198 pilot, each certificated deputy pilot or licensed state pilot
199 must annually provide documentary proof of having satisfactorily
200| passed a complete physical examination administered by a

201 licensed physician. The physician must know the minimum

202 standards and certify that the certificateholder or licensee

203 satisfactorily meets the standards. The standards for

204 certificateholders and for licensees shall include a drug test.
205
206| Upon resignation or in the case of disability permanently
207 affecting a pilot's ability to serve, the state license or

208 certificate issued under this chapter shall be revoked by the
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209 department.

210 Section 5. Subsection (7) of section 456.072, Florida

211 Statutes, is amended to read:

212 456.072 Grounds for discipline; penalties; enforcement.—
213 (7) Notwithstanding subsection (2), upon a finding that a
214 physician has prescribed or dispensed a controlled substance, or
215 caused a controlled substance to be prescribed or dispensed, in
216 a manner that violates the standard of practice set forth in s.
217 458.331(1) (g) or (t), s. 459.015(1)(t) or (x), s. 461.013(1) (o)
218 or (s), or s. 466.028(1) (p) or (x), or that an advanced

219| registered nurse practitioner has prescribed or dispensed a

220 controlled substance, or caused a controlled substance to be

221| prescribed or dispensed, in a manner that violates the standard

222 of practice set forth in s. 464.018(1) (n) or (p)6., the

223| physician or advanced registered nurse practiticner shall be

224 suspended for a period of not less than 6 months and pay a fine
225 of not less than $10,000 per count. Repeated violations shall
226 result in increased penalties.

227 Section 6. Subsections (2) and (3) of section 456.44,

228 Florida Statutes, are amended to read:

229 456.44 Controlled substance prescribing.—

230 (2) REGISTRATION. Effeetive—Januvary31+—2832+ A physician
231 licensed under chapter 458, chapter 459, chapter 461, or chapter

232 466, a physician assistant licensed under chapter 458 or chapter

233 459, or an advanced registered nurse practitioner certified

234 under part I of chapter 464 who prescribes any controlled
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235 substance, listed in Schedule II, Schedule III, or Schedule IV
236 as defined in s. 893.03, for the treatment of chronic
237| nonmalignant pain, must:

238 (a) Designate himself or herself as a controlled substance

-

Nszen g ~g o ¥
Ty o CTrT

4]

239| prescribing practitioner on his or her the—p

H

240] practitioner profile.

241 (b} Comply with the requirements of this section and
242 applicable board rules.

243 (3) STANDARDS OF PRACTICE.—The standards of practice in
244 this section do not supersede the level of care, skill, and
245| treatment recognized in general law related to health care
246| licensure.

247 (a) A complete medical history and a physical examination
248| must be conducted before beginning any treatment and must be
249| documented in the medical record. The exact components of the
250 physical examination shall be left to the judgment of the

251 registrant eltinieian who is expected to perform a physical

252] examination proportionate to the diagnosis that justifies a

253 treatment. The medical record must, at a minimum, document the
254 nature and intensity of the pain, current and past treatments
255 for pain, underlying or coexisting diseases or conditions, the
256| effect of the pain on physical and psychological function, a
257 review of previous medical records, previous diagnostic studies,
258] and history of alcohol and substance abuse. The medical record
259| shall also document the presence of one or more recognized

260 medical indications for the use of a controlled substance. Each
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261 registrant must develop a written plan for assessing each

262| patient's risk of aberrant drug-related behavior, which may

263 include patient drug testing. Registrants must assess each

264 patient's risk for aberrant drug-related behavior and monitor
265 that risk on an ongoing basis in accordance with the plan.

266 {(b) FEach registrant must develop a written individualized
267 treatment plan for each patient. The treatment plan shall state
268 objectives that will be used to determine treatment success,
269 such as pain relief and improved physical and psychosocial

270 function, and shall indicate if any further diagnostic

271| evaluations or other treatments are planned. After treatment

272 begins, the registrant physieiarn shall adjust drug therapy to

273| the individual medical needs of each patient. Other treatment
274 modalities, including a rehabilitation program, shall be

275 considered depending on the etiology of the pain and the extent
276| to which the pain is associated with physical and psychosocial
277 impairment. The interdisciplinary nature of the treatment plan
278 shall be documented.

279 (c} The registrant physieiarm shall discuss the risks and

280 benefits of the use of controlled substances, including the

281 risks of abuse and addiction, as well as physical dependence and
282 its consequences, with the patient, persons designated by the
283| patient, or the patient's surrogate or guardian if the patient

284 is incompetent. The registrant physieiarr shall use a written

285 controlled substance agreement between the registrant physieian

286 and the patient outlining the patient's responsibilities,
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including, but not limited to:

1. Number and frequency of controlled substance
prescriptions and refills.

2. Patient compliance and reasons for which drug therapy
may be discontinued, such as a violation of the agreement.

3. An agreement that controlled substances for the
treatment of chronic nonmalignant pain shall be prescribed by a

single treating registrant physieiarn unless otherwise authorized

by the treating registrant physieiarn and documented in the

medical record.

(d) The patient shall be seen by the registrant physieian

at regular intervals, not to exceed 3 months, to assess the
efficacy of treatment, ensure that controlled substance therapy
remains indicated, evaluate the patient's progress toward
treatment objectives, consider adverse drug effects, and review
the etiology of the pain. Continuation or modification of

therapy shall depend on the registrant's physieian's evaluation

of the patient's progress. If treatment goals are not being

achieved, despite medication adjustments, the registrant

physieiarn shall reevaluate the appropriateness of continued
treatment. The registrant physieiaer shall monitor patient

compliance in medication usage, related treatment plans,
controlled substance agreements, and indications of substance
abuse or diversion at a minimum of 3-month intervals.

(e) The registrant physieiarm shall refer the patient as

necessary for additional evaluation and treatment in order to
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313| achieve treatment objectives. Special attention shall be given
314 to those patients who are at risk for misusing their medications
315| and those whose living arrangements pose a risk for medication
316 misuse or diversion. The management of pain in patients with a
317 history of substance abuse or with a comorbid psychiatric

318 disorder requires extra care, monitoring, and documentation and
319 requires consultation with or referral to an addiction medicine
320 specialist or psychiatrist.

321 (f) A registrant gphysieian registered under this section

322 must maintain accurate, current, and complete records that are
323 accessible and readily available for review and comply with the
324 requirements of this section, the applicable practice act, and
325 applicable board rules. The medical records must include, but
326| are not limited to:

327 1. The complete medical history and a physical

328 examination, including history of drug abuse or dependence.

329 2. Diagnostic, therapeutic, and laboratory results.

330 3 Evaluations and consultations.

331 4 Treatment objectives.

332 5. Discussion of risks and benefits.

333 6 Treatments.

334 7. Medications, including date, type, dosage, and quantity

335} prescribed.

336 8. Instructions and agreements.
337 9. Periodic reviews.
338 10. Results of any drug testing.
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339 11. A photocopy of the patient's government-issued photo
340| didentification.

341 12. If a written prescription for a controlled substance
342 is given to the patient, a duplicate of the prescription.

343 13. The registrant's physieian!s full name presented in a

344 legible manner.

345 (g) Patients with signs or symptoms of substance abuse

346 shall be immediately referred to a board-certified pain

347| management physician, an addiction medicine specialist, or a

348| mental health addiction facility as it pertains to drug abuse or
349| addiction unless the registrant is a physician who is board

350| certified beoard-eertified or board eligible beard-eligible in

351| pain management. Throughout the period of time before receiving

352| the consultant's report, a prescribing registrant physieion

353| shall clearly and completely document medical justification for
354 continued treatment with controlled substances and those steps
355| taken to ensure medically appropriate use of controlled

356| substances by the patient. Upon receipt of the consultant's

357 written report, the prescribing registrant physieiarn shall

358 incorporate the consultant's recommendations for continuing,

359| modifying, or discontinuing controlled substance therapy. The
360 resulting changes in treatment shall be specifically documented
361 in the patient's medical record. Evidence or behavioral

362 indications of diversion shall be followed by discontinuation of
363| controlled substance therapy, and the patient shall be

364 discharged, and all results of testing and actions taken by the
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365| registrant physieian shall be documented in the patient's

366y medical record.
367
368| This subsection dces not apply to a board-eligible or board-

369 certified anesthesiclogist, physiatrist, rheumatologist, or

370 neurologist, or to a board-certified physician who has surgical
371| privileges at a hospital or ambulatory surgery center and

372| primarily provides surgical services. This subsection does not
373 apply to a board-eligible or board-certified medical specialist
374 who has also completed a fellowship in pain medicine approved by
375 the Accreditation Council for Graduate Medical Education or the
376| American Osteopathic Association, or who is board eligible or
377 board certified in pain medicine by the American Board of Pain
378| Medicine or a board approved by the American Board of Medical
379| Specialties or the American Osteopathic Association and performs
380 interventional pain procedures of the type routinely billed

381| wusing surgical codes. This subsection does not apply to a

382 registrant, physician, advanced registered nurse practitioner,

383| or physician assistant who prescribes medically necessary

384 controlled substances for a patient during an inpatient stay in
385 a hospital licensed under chapter 395.

386 Section 7. Paragraph (b) of subsection (2) of section

387 458.3265, Florida Statutes, 1is amended to read:

388 458.3265 Pain-management clinics.—

389 (2) PHYSICIAN RESPONSIBILITIES.—These responsibilities

390| apply to any physician who provides professional services in a
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pain-management clinic that is required to be registered in
subsection (1).

(b) A person may not dispense any medication on the
premises of a registered pain-management clinic unless he or she
is a physician licensed under this chapter or chapter 459. A

person may not prescribe any controlled substance regulated

under chapter 893 on the premises of a registered pain-

management clinic unless he or she is a physician licensed under

this chapter or chapter 459.

Section 8. Paragraph (f) of subsection (4) of section
458.347, Florida Statutes, is amended to read:

458.347 Physician assistants.—

(4) PERFORMANCE OF PHYSICIAN ASSISTANTS.—

(f)1. The council shall establish a formulary of medicinal
drugs that a fully licensed physician assistant having
prescribing authority under this section or s. 459.022 may not

prescribe. The formulary must include eentrelled substapeces—as

PR AN SR B I i +
T & =
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- general anesthetics+ and radiographic
contrast materials.

2. 1In establishing the formulary, the council shall
consult with a pharmacist licensed under chapter 465, but not
licensed under this chapter or chapter 459, who shall be
selected by the State Surgeon General.

3. Only the council shall add to, delete from, or modify
the formulary. Any person who requests an addition, deletion, or

modification of a medicinal drug listed on such formulary has
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417 the burden of proof to show cause why such addition, deletion,
418 or modification should be made.

419 4. The boards shall adopt the formulary required by this
420| paragraph, and each addition, deletion, or modification to the
421 formulary, by rule. Notwithstanding any provision of chapter 120
422 to the contrary, the formulary rule shall be effective 60 days
423 after the date it is filed with the Secretary of State. Upon

424 adoption of the formulary, the department shall mail a copy of
425 such formulary to each fully licensed physician assistant having
426| prescribing authority under this section or s. 459.022, and to
427 each pharmacy licensed by the state. The boards shall establish,
428| by rule, a fee not to exceed $200 to fund the provisions of this
429| paragraph and paragraph (e).

430 Section 9. Paragraph (b) of subsection (2) of section

431 459.0137, Florida Statutes, 1is amended to read:

432 459.0137 Pain-management clinics.—

433 (2) PHYSICIAN RESPONSIBILITIES.—These responsibilities

434 apply to any osteopathic physician who provides professional

435 services in a pain-management clinic that is required to be

436 registered in subsection (1).

437 (b) A person may not dispense any medication on the

438 premises of a registered pain-management clinic unless he or she
439| 1is a physician licensed under this chapter or chapter 458. A

440| person may not prescribe any controlled substance regulated

441 wunder chapter 893 on the premises of a registered pain-

442 management clinic unless he or she is a physician licensed under
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443| this chapter or chapter 458.

444 Section 10. Section 464.012, Florida Statutes, is amended
445 to read:
446 464.012 Certification of advanced registered nurse

447 practitioners; fees; controlled substance prescribing.—

448 (1) Any nurse desiring to be certified as an advanced

449| registered nurse practitioner shall apply to the department and
450 submit proof that he or she holds a current license to practice
451| professional nursing and that he or she meets one or more of the
452 following requirements as determined by the board:

453 (a) Satisfactory completion of a formal postbasic

454 educational program of at ieast one academic year, the primary
455| purpose of which is to prepare nurses for advanced or

456 specialized practice.

457 (b) Certification by an appropriate specialty board. Such
458 certification shall be required for initial state certification
459 and any recertification as a registered nurse anesthetist or

460| nurse midwife. The board may by rule provide for provisional

461 state certification of graduate nurse anesthetists and nurse

462| midwives for a period of time determined to be appropriate for
463| preparing for and passing the national certification

464 examination.

465 (c) Graduation from a program leading to a master's degree
466f in a nursing clinical specialty area with preparation in

467 specialized practitioner skills. For applicants graduating on or

468 after October 1, 1998, graduation from a master's degree program
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shall be required for initial certification as a nurse
practitioner under paragraph (4) (c). For applicants graduating
on or after October 1, 2001, graduation from a master's degree
program shall be required for initial certification as a
registered nurse anesthetist under paragraph (4) (a).

(2) The board shall provide by rule the appropriate
requirements for advanced registered nurse practitioners in the
categories of certified registered nurse anesthetist, certified
nurse midwife, and nurse practitioner.

(3) An advanced registered nurse practitioner shall
perform those functions authorized in this section within the
framework of an established protoccl that is filed with the
board upon biennial license renewal and within 30 days after
entering into a supervisory relationship with a physician or
changes to the protocol. The board shall review the protocol to
ensure compliance with applicable regulatory standards for
protocols. The board shall refer to the department licensees
submitting protocols that are not compliant with the regulatory
standards for protocols. A practitioner currently licensed under
chapter 458, chapter 459, or chapter 466 shall maintain
supervision for directing the specific course of medical
treatment. Within the established framework, an advanced

registered nurse practitioner may:

(a) Prescribe, dispense, administer, or order any Menitesr
aad—atter drug theropies.
(b) Initiate appropriate therapies for certain conditions.
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(c) Perform additional functions as may be determined by
rule in accordance with s. 464.003(2).

(d) Order diagnostic tests and physical and occupational

therapy.
(4) In addition to the general functions specified in
subsection (3), an advanced registered nurse practitioner may

perform the following acts within his or her specialty:

{(a) The certified registered nurse anesthetist may, to the
extent authorized by established protocol approved by the
medical staff of the facility in which the anesthetic service is
performed, perform any or all of the fcllowing:

1. Determine the health status of the patient as it
relates to the risk factors and to the anesthetic management of
the patient through the performance of the general functions.

2. Based on history, physical assessment, and supplemental
laboratory results, determine, with the consent of the
responsible physician, the appropriate type of anesthesia within
the framework of the protocol.

3. Order under the protocol preanesthetic medication.

4. Perform under the protocol procedures commonly used to
render the patient insensible to pain during the performance of
surgical, obstetrical, therapeutic, or diagnostic clinical
procedures. These procedures include ordering and administering
regional, spinal, and general anesthesia; inhalation agents and
techniques; intravenous agents and technigues; and techniques of

hypnosis.
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521 5. Order or perform monitoring procedures indicated as

522| pertinent to the anesthetic health care management of the

523| patient.

524 6. Support life functions during anesthesia health care,
525| including induction and intubation procedures, the use of

526| appropriate mechanical supportive devices, and the management of
527 fluid, electrolyte, and blood component balances.

528 7. Recognize and take appropriate corrective action for
529 abnormal patient responses to anesthesia, adjunctive medication,
530 or other forms of therapy.

531 8. Recognize and treat a cardiac arrhythmia while the

532} patient is under anesthetic care.

533 9. Participate in management of the patient while in the
534 postanesthesia recovery area, including ordering the

535 administration of fluids and drugs.

536 10. Place special peripheral and central venous and

537 arterial lines for blood sampling and monitoring as appropriate.
538 (b) The certified nurse midwife may, to the extent

539| authorized by an established protocol which has been approved by
540 the medical staff of the health care facility in which the

541| midwifery services are performed, or approved by the nurse

542| midwife's physician backup when the delivery is performed in a
543| patient's home, perform any or all of the following:

544 1. Perform superficial minor surgical procedures.

545 2. Manage the patient during labor and delivery to include

546 amniotomy, episiotomy, and repair.
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547 3. Order, initiate, and perform appropriate anesthetic

548| procedures.

549 4. Perform postpartum examination.

550 5 Order appropriate medications.

551 6. Provide family-planning services and well-woman care.
552 7 Manage the medical care of the normal obstetrical

553| patient and the initial care of a newborn patient.
554 (c) The nurse practitioner may perform any or all of the

555 following acts within the framework of established protocol:

556 1. Manage selected medical problems.
557 2. Order physical and occupational therapy.
558 3. Initiate, monitor, or alter therapies for certain

559| wuncomplicated acute illnesses.

560 4. Monitor and manage patients with stable chronic

561| diseases.

562 5. Establish behavioral problems and diagnosis and make
563| treatment recommendations.

564 (5) The board shall certify, and the department shall

565 issue a certificate to, any nurse meeting the gqualifications in
566 this section. The board shall establish an application fee not
567| to exceed $100 and a biennial renewal fee not to exceed $50. The
568 board is authorized to adopt such other rules as are necessary
569| to implement the provisions of this section.

570 Section 11. Paragraph (p) is added to subsection (1) of
571 section 464.018, Florida Statutes, to read:

572 464.018 Disciplinary actions.—
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573 (1) The following acts constitute grounds for denial of a

574 license or disciplinary action, as specified in s. 456.072(2):

575 (p) For an advanced registered nurse practitioner:
576 1. Presigning blank prescription forms.
577 2. Prescribing for office use any medicinal drug appearing

578 on Schedule II in chapter 893.

579 3. Prescribing, ordering, dispensing, administering,

580 supplying, selling, or giving a drug that is an amphetamine or a

581 sympathomimetic amine drug, or a compound designated pursuant to

582 chapter 893 as a Schedule II controlled substance, to or for any

583| person except for:

584 a. The treatment of narcolepsy; hyperkinesis; behavioral

585 syndrome in children characterized by the developmentally

586} inappropriate symptoms of moderate to severe distractibility,

587 short attention span, hyperactivity, emotional lability, and

588| impulsivity; or drug-induced brain dysfunction.

589 b. The differential diagnostic psychiatric evaluation of

590 depression or the treatment of depression shown to be refractory

591 to other therapeutic modalities.

592 c. The clinical investigation of the effects of such drugs

593| or compounds when an investigative protocol is submitted to,

594 reviewed by, and approved by the department before such

595 investigation is begun.

596 4. Prescribing, ordering, dispensing, administering,

597 supplying, selling, or giving growth hormones, testosterone or

598 its analogs, human chorionic gonadotropin (HCG), or other
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599| hormones for the purpose of muscle building or to enhance

600| athletic performance. As used in this subparagraph, the term

601 "muscle building” does not include the treatment of injured

602| muscle. A prescription written for the drug products listed in

603| this paragraph may be dispensed by a pharmacist with the

604| presumption that the prescription is for legitimate medical use.

605 5. Promoting or advertising on any prescription form a

606 community pharmacy unless the form also states: "This

607| prescription may be filled at any pharmacy of your choice."”

608 6. Prescribing, dispensing, administering, mixing, or

609| otherwise preparing a legend drug, including a controlled

610 substance, other than in the course of his or her professional

611| practice. For the purposes of this subparagraph, it is legally

612| presumed that prescribing, dispensing, administering, mixing, or

613| otherwise preparing legend drugs, including all controlled

614 substances, inappropriately or in excessive or inappropriate

615| gquantities is not in the best interest of the patient and is not

616} 1in the course of the advanced registered nurse practitioner's

0617| professional practice, without regard to his or her intent.

618 7. Prescribing, dispensing, or administering a medicinal

619| drug appearing on any schedule set forth in chapter 893 to

620| himself or herself, except a drug prescribed, dispensed, or

621 administered to the advanced registered nurse practitioner by

622| another practitioner authorized to prescribe, dispense, or

623| administer medicinal drugs.

624 8. Prescribing, ordering, dispensing, administering,
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625! supplying, selling, or giving amygdalin (laetrile) to any

626| person.

627 9. Dispensing a controlled substance listed on Schedule II

628| or Schedule III in chapter 893 in violation of s. 465.0276.

629 10. Promoting or advertising through any communication

630 medium the use, sale, or dispensing of a controlled substance

631 appearing on any schedule in chapter 893.

632 Section 12. Subsection (21) of section 893.02, Florida
633 Statutes, is amended to read:

634 893.02 Definitions.—The following words and phrases 'as
635| used in this chapter shall have the following meanings, unless
636 the context otherwise requires:

637 (21) "Practitioner" means a physician licensed under

638| purswant—+te chapter 458, a dentist licensed under parsuent—+o
639| chapter 466, a veterinarian licensed under pursuyant—te chapter
640 474, an osteopathic physician licensed under pursuant—+e chapter

641 459, an advanced registered nurse practitioner certified under

642| chapter 464, a naturopath licensed under pursuapt-—+e chapter

643 462, a certified optometrist licensed under pursuvant—te chapter
644 463, ex a podiatric physician licensed under puwrsuvamt—te chapter

645| 461, or a physician assistant licensed under chapter 458 or

646| chapter 459, provided such practitioner holds a valid federal

647 controlled substance registry number.
648 Section 13. Paragraph (n) of subsection (1) of section
049 948.03, Florida Statutes, is amended to read:

650 948.03 Terms and conditions of probation.—
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651 (1) The court shall determine the terms and conditions of
652 probation. Conditions specified in this section do not reqguire
653 oral pronouncement at the time of sentencing and may be

654 considered standard conditions of probation. These conditions
655 may include among them the following, that the probationer or
656 offender in community control shall:

657 (n) Be prohibited from using intoxicants to excess or

658 possessing any drugs or narcotics unless prescribed by a

659| physician, advanced registered nurse practitioner, or physician

660 assistant. The probationer or community controllee may shadtt not
66l knowingly visit places where intoxicants, drugs, or other
662 dangerous substances are unlawfully sold, dispensed, or used.

663 Section 14. Subsection (3) of s. 310.071, Florida

664 Statutes, is reenacted for the purpose of incorporating the

665 amendment made by this act to s. 310.071, Florida Statutes, in a

006 reference thereto.

067 Section 15. Subsection (10) of s. 458.331, paragraph (g)
668 of subsection (7) of s. 458.347, subsection (10) of s. 459,015,

609 paragraph (f) of subsection (7) of s. 459.022, and paragraph (b)

670 of subsection (5) of s. 465.0158, Florida Statutes, are

671 reenacted for the purpose of incorporating the amendment made by

672 this act to s. 456.072, Florida Statutes, in references thereto.

673 Section 16. Paragraph (mm) of subsection (1) of s. 456.072

674 and s. 466.02751, Florida Statutes, are reenacted for the

675| purpose of incorporating the amendment made by this act to s.

676 456.44, Florida Statutes, in references thereto.
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677 Section 17. Section 458.303, paragraph (e) of subsection

678 (4) and paragraph (c) of subsection (9) of s. 458.347, paragraph

679 (b) of subsection (7) of s. 458.3475, paragraph (e) of

680 subsection (4) and paragraph (c) of subsection (9) of s.

681 459.022, and paragraph (b) of subsection (7) of s. 459.023,

682 Florida Statutes, are reenacted for the purpose of incorporating

683 the amendment made by this act to s. 458.347, Florida Statutes,

684 in references thereto.

685 Section 18. Paragraph (a) of subsection (1) of s. 456.041,

686 subsections (1) and (2) of s. 458.348, and subsection (1) of s.

687 459.025, Florida Statutes, are reenacted for the purpose of

688 incorporating the amendment made by this act to s. 464.012,

©89 Florida Statutes, in references thereto.

690 Section 19. Subsection (2) of s. 464.008, subsection (5)

691 of s. 464.009, subsection (2) of s. 464.018, and paragraph (b)

692 of subsection (1), subsection (3), and paragraph (b) of

693 subsection (4) of s. 464.0205, Florida Statutes, are reenacted

694 for the purpose of incorporating the amendment made by this act

695 to s. 464.018, Florida Statutes, in references thereto.

696 Section 20. Section 775.051, Florida Statutes, is

697 reenacted for the purpose of incorporating the amendment made by

698 this act to s. 893.02, Florida Statutes, in a reference thereto.

699 Section 21. Paragraph (a) of subsection (3) of s. 944.17,

700 subsection (8) of s. 948.001, and paragraph (e) of subsection

701 (1) of s. 948.101, Florida Statutes, are reenacted for the

702| purpose of incorporating the amendment made by this act to s.
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703 948.03, Florida Statutes, in references thereto.
704 Section 22. This act shall take effect July 1, 2016.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 437 Certificates of Need for Hospitals
SPONSOR(S): Sprowls
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Select Committee on Affordable Healthcare 10Y,4N Guzzo Calamas
Access
2) Health Care Appropriations Subcommittee 9Y,4N Clark Pridgeon
3) Health & Human Services Committee Guzzo % Calamas (&~

SUMMARY ANALYSIS

The certificate of need (CON) program, administered by the Agency for Health Care Administration (AHCA), requires
certain health care facilities to obtain authorization from the state before offering certain new or expanded services.

Health care facilities subject to CON review include hospitals, nursing homes, hospices, and intermediate care facilities for
the developmentally disabled.

Florida’'s CON program was established in 1973, and has undergone several changes over the years. From 1974 through
1986, the specifics of the program were largely dictated by the federal National Health Planning and Resources
Development Act, which established minimum requirements regarding the type of services subject to CON review, review
procedures, and review criteria. Each state was required to have a CON program in compliance with those standards as
a condition for obtaining federal funds for health programs. The federal health planning legislation was repealed in 1986,
but Florida retained its CON program. Nationally, 22 states do not require CON review to add hospital beds. Of those
states, 14 have no CON requirements for any health care facility or service.

The Florida CON program has three levels of review: full, expedited and exempt. Expedited review is primarily targeted
towards nursing home projects. Projects required to undergo full comparative review include:

e Construction of a new hospital;

o Replacement of a hospital if the proposed project site is more than one mile from the hospital being replaced;
Conversion from one type of hospital to another, including the conversion between a general hospital, specialty
hospital, or a long-term care hospital; and

s Establishment of tertiary health services and comprehensive rehabilitation services.

The CON program exempts from full CON review the addition of beds to certain existing services, including
comprehensive rehabilitation, neonatal intensive care, and psychiatric and substance abuse services.

An applicant for CON review must submit a fee with the application. The minimum CON application filing fee is $10,000.
In addition to the base fee, an applicant must pay a fee of 1.5 percent of each dollar of the proposed expenditure;
however the total fee may not exceed $50,000. The fee for a CON exemption is $250.

HB 437 eliminates CON review requirements for hospitals and hospital services and makes necessary conforming
changes throughout part | of chapter 408, F.S. The bill also removes the CON review requirement for increasing the
number of comprehensive rehabilitation beds in a facility that offers comprehensive rehabilitation services.

The bill makes a conforming change to s. 395.1055, F.S., to ensure that AHCA has rulemaking authority, after the repeal of the
CON review process for hospitals, to maintain licensure requirements and quality standards for tertiary health services offered
by a hospital.

The bill is expected to have a negative fiscal impact on AHCA resulting from the loss of CON application and exemption
fees; however, the loss will be offset by an increase in project and licensure fees for new hospitals and services.

The bill provides an effective date of July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0437d.HHSC.DOCX
DATE: 1/19/2016



FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Hospital Licensure

Hospitals are regulated by the Agency for Health Care Administration (AHCA) under chapter 395, F.S.,
and the general licensure provisions of part Il, of chapter 408, F.S. Hospitals offer a range of health
care services with beds for use beyond 24 hours by individuals requiring diagnosis, treatment, or care.’
Hospitals must make regularly available at least clinical laboratory services, diagnostic X-ray services,
and treatment facilities for surgery or obstetrical care, or other definitive medical treatment.?

A specialty hospital, in addition to providing the same services as general hospitals, provides other
services, including:

¢ A range of medical services restricted to a defined age or gender group;

e A restricted range of services appropriate to the diagnosis, care, and treatment of patients with
specific categories of medical or psychiatric ilinesses or disorders; or

« Intensive residential treatment programs for children and adolescents.®

AHCA must maintain an inventory of hospitals with an emergency department.* The inventory must list
all services within the capability of each hospital, and such services must appear on the face of the
hospital’s license. As of November 13, 2015, 219 of the 306 licensed hospitals in the state have an
emergency department.®

Hospitals must meet initial licensing requirements by submitting a completed application and required
documentation, and the satisfactory completion of a facility survey. The license fee is $1,565.13 or
$31.46 per bed, whichever is greater.’ The survey fee is $400.00 or $12.00 per bed, whichever is
greater.’

Section 395.1055, F.S., authorizes AHCA to adopt rules for hospitals. Separate standards may be
provided for general and specialty hospitals.® The rules for general and specialty hospitals must
include minimum standards to ensure:

o A sufficient number of qualified types of personnel and occupational disciplines are on duty and
available at all times to provide necessary and adequate patient care;

¢ Infection control, housekeeping, sanitary conditions, and medical record procedures are
established and implemented to adequately protect patients;

* A comprehensive emergency management plan is prepared and updated annually;

¢ Licensed facilities are established, organized, and operated consistent with established
standards and rules; and

e Licensed facility beds conform to minimum space, equipment, and furnishing standards.®

15.395.002(12), F.S.
21d

*S.395.002(28), F.S.

S.395.1041(2), F.S.

5 Agency for Health Care Administration, Facility/Provider Search Results, Hospitals, available at

http://www floridahealthfinder.gov/facilitylocator/ListFacilities.aspx (report generated on November 13, 2015).

® Rule 59A-3.006(3), F.A.C.

'S, 395.0161(3)a), F.S.

®3.395.1055(2), F.S.

°S.395.1055(1), F.S.
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The minimum standards for hospital licensure are contained in Chapter 59A-3, F.A.C.

Certificate of Need (CON)

CON laws require approval by a state health planning agency before a health care facility may
construct or expand, offer a new service, or purchase equipment exceeding a certain cost.

CON programs are designed to restrain health care costs and provide for directed, measured planning
for new services and facilities.’® Such programs were originally established to regulate the addition of
new facilities, or new beds in hospitals and nursing homes, for example, and to prevent overbuying of
expensive equipment, under the economic theory that excess capacity directly results in health care
price inflation.”” When a hospital or health care service provider cannot meet its obligations, fixed costs
must be met through higher charges for the beds that are used or for the number of patients using the
service.'? Larger institutions have higher costs, so CON supporters say it makes sense to limit facilities
to building only enough capacity to meet actual needs."

In addition to cost containment, CON regulation is intended to create a "quid pro quo" in which
profitability of covered medical services is increased by restricting competition and, in return, medical
providers cross-subsidize specified amounts of indigent care, or medical services to the poor that are
unprofitable to the provider.” Some states require facilities and providers that obtain a CON to provide
a certain amount of indigent care to underinsured or uninsured patients.'

Studies have found that CON programs do not meet the goal of limiting costs in health care. A
literature review conducted in 2004 by the Federal Trade Commission and the Department of Justice
concluded that:

[O]n balance, CON programs are not successful in containing health care costs, and that
they pose serious anticompetitive risks that usually outweigh their purported economic
benefits. Market incumbents can too easily use CON procedures to forestall competitors
from entering an incumbent’s market. |. . . .] Indeed, there is considerable evidence that
CON programs can actually increase prices by fostering anticompetitive barriers to entry.
Other means of cost control appear to be more effective and pose less significant
competitive concerns.®

Studies are split, however, on whether CON regulation has improved access to care for the
underinsured and uninsured."”” While there is limited research on the subject, some studies have found

'% National Conference of State Legislators, Certificate of Need: State Laws and Programs, available at
http://www.ncsl.org/research/health/con-certificate-of-need-state-laws.aspx (last viewed January 15, 2016).

T4.
12

13|d

¥ Thomas Stratmann and Jacob Russ, “Do Certificate-of-Need Laws Increase Indigent Care?” Mercatus Center at George Mason
University, July 2014, pg. 2, available at: http://mercatus.org/publication/do-certificate-need-laws-increase-indigent-care (last viewed
January 15, 2016).

'S For example, Delaware (Del. Code Ann. tit. 16 § 9303), Georgia (Ga. Code Ann. §111-2-2.40), Rhode Island (R.l. Code R.
$6.2.4(B)), and Virginia (12 Va. Admin. Code §5-230-40 and §5-220-270) require CON applicants to comply with such provisions.

© “Improving Health Care: A Does of Competition: A Report by the Federal Trade Commission and the Department of Justice," July
2004, available at: https://www.ftc.gov/reports/improving-health-care-dose-competition-report-federal-trade-commission-department-
justice (last viewed January 15, 2016): “[tlhere is near universal agreement among the authors [of studies on the economic effects of
CON programs] and other health economists that CON has been unsuccessful in containing health care costs”); Daniel Sherman,
Federai Trade Comm’n, The Effect of State Certificate-of-Need Laws on Hospital Costs: An Economic Policy Analysis (1988)
(concluding, after empirical study of CON programs’ effects on hospital costs using 1983-84 data, that strong CON programs do not
lead to lower costs but may actually increase costs); Monica Noether, Federal Trade Comm’'n, Competition Among Hospitals 82(1987)
gempirical study concluding that CON regulation led to higher prices and expenditures).

4 Supra, FN 10 at pg. 18.
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that access to care for the underserved populations has increased in states with CON programs,®
while another has found little, if any, evidence to support such a conclusion.” In Florida, the Statewide
Medicaid Managed Care (SMMC) program requires all managed care plans to comply with provider
network standards to ensure access to care for beneficiaries and imposes significant penalties if access
to care is impeded within the program. While Florida maintains a CON program for several types of
health care facilities and services, accountability standards within the SMMC program would ensure
access to care for Medicaid patients should the CON program be repealed.

According to one study, states with hospital CON regulations have 13 percent fewer hospital beds per
100,000 persons than states without hospital CON regulations.”® The impact of CON regulations in
Florida has been examined as well. A study found that, in Miami-Dade County, CON regulations result
in approximately 3,428 fewer hospital beds, between 5 and 10 fewer hospitals offering MRI services,
and 18 fewer hospitals offering CT scans.?'

Florida's CON Program

Overview

Florida’s CON program has existed since July 1973. From 1974 through 1986, the specifics of the program
were largely dictated by the federal National Health Planning and Resources Development Act of 1974 (the
"Act), which established minimum requirements regarding the type of services subject to CON review,
review procedures, and review criteria.?? Each state was required to have a CON program in compliance
with the Act as a condition for obtaining federal funds for health programs. The Act was repealed in 1986.

In Florida, a CON is a written statement issued by AHCA evidencing community need for a new,
converted, expanded, or otherwise significantly modified health care facility or health service, including
hospices. The Florida CON program has three levels of review: full, expedited and exempt.*® Unless a
hospital project is exempt from the CON program, it must undergo a full comparative review. Expedited
review is primarily targeted towards nursing home projects.

Projects Subject to Full CON Review
Some hospital projects are required to undergo a full comparative CON review, including:

¢ New construction of general hospitals, long-term care hospitals, and freestanding specialty
hospitals; and

¢ Replacement of a hospital if the proposed project site is not located on the same site or within
one mile of the existing health care facility.**

The addition of certain new or expansion of certain existing hospital services are also required to
undergo a full comparative CON review, including:

e Establishing comprehensive medical rehabilitation inpatient services or increasing the number
of beds for comprehensive rehabilitation;? and

18 Tracy Yee, Lucy B. Stark, et al, "Health Care Certificate-of-Need Laws: Policy or Politics?," Research Brief, National Institute for
Health Care Reform, No. 4, May 2011, pg. 6, available at: http://www.nihcr.org/index.php?download=119ncfl17 (citing Elana C. Fric-
Shamji and Mohammed F. Shamiji, "Impact of U.S. Government Regulation on Access to Elective Surgical Care,” Clinical &
Investigative Medicine, vol. 31, no. 5 (October 2008) and Ellen S. Campbell and Gary M. Fournier, "Certificate-of-Need Deregulation
and Indigent Hospital Care," Journal of Health Politics, Policy and Law, vol. 18, no. 4 (Winter 1993)).

Chnstopher J. Conover and Frank A. Sloan, "Does Removing Certificate-of-Need Regulations Lead to a Surge in Health Care
Spendlng’7 Journal of Health Politics, Policy and Law, vol. 23, no. 3, pg. 478 (June 1998).

%d.
2 Christopher Koopman and Thomas Stratman, "Certificate-of-Need Laws: Implications for Florida,” March 2015, pg. 2, available at:
http //Imercatus.org/sites/default/files/Koopman-Certficate-of-NeedFL-MOP.pdf. (last viewed January 15, 2016).

Zpyb. L. No. 93-641, 42 U.S.C. §§ 300k et seq.
25, 408.036, F.S.
% 3. 408.036(1)(b), F.S.
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 Establishing tertiary health services.?

Comprehensive medical rehabilitation inpatient services shape an organized program of intensive care
services provided by a coordinated multidisciplinary team to patients with severe physical disabilities,
including:

Stroke;

Spinal cord injury;
Congenital deformity;
Amputation;

Major multiple trauma;
Hip fracture;

Brain injury;
Rheumatoid arthritis;
Neurological disorders;
Burns; and
Neurological disorders.?’

Section 408.032(17), F.S., requires AHCA to establish by rule a list of all tertiary health services subject
to CON review. The list of tertiary health services must be reviewed annually by AHCA to determine if
services should be added or deleted.?

Hospitals must undergo full comparative CON review for the establishment of the following tertiary
health services:

e Pediatric cardiac catheterization;
o Pediatric open-heart surgery;
¢ Neonatal intensive care units;
e Adult open heart surgery; and
e Organ transplantation; including
o Heart;
o Kidney;
o Liver;
o Bone marrow;
o Lung; and
o Pancreas.®

5. 408.0361(1)(e), F.S.

% 3. 408.036(1)(f), F.S., and s. 408.032(17), F.S., which defines “tertiary health service” as a health service which, due to its high level
of intensity, complexity, specialized or limited applicability, and cost, should be limited to, and concentrated in, a limited number of
hospitals to ensure the quality, availability, and cost-effectiveness of such service. Examples of tertiary health services include pediatric
cardiac catheterization, pediatric open-heart surgery, organ transplantation, neonatal intensive care units, comprehensive rehabilitation,
and medical or surgical services which are experimental or developmental in nature to the extent that the provision of such services is
not yet contemplated within the commonly accepted course of diagnosis or treatment for the condition addressed by a given service.

7 Rule 59C-1.039(2)(c), F.A.C.

8 Rule 59C-1.002(41), F.A.C.

# Rule 59C-1.002(41), F.A.C.
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Projects Subject to Expedited CON Review

Certain projects are eligible for expedited CON review. Applicants for expedited review are not subject
to the application deadlines associated with full comparative review and may submit an application at
any time. Projects subject to an expedited review include:

Transfer of a CON;

Replacement of a nursing home within the same district;

Replacement of a nursing home if the proposed site is within a 30-mile radius of the existing
nursing home;

Relocation of a portion of a nursing home’s beds to another facility or to establish a new facility
in the same district, or a contiguous district, if the relocation is within a 30-mile radius of the
existing facility and the total number of nursing home beds in the state does not increase; and

Construction of a new community nursing home in a retirement community under certain
conditions.*

Exemptions from CON Review

Section 408.036(3), F.S., provides many exemptions to CON review for certain hospital projects,
including:

Adding swing beds®' in a rural hospital, the total of which does not exceed one-half of its
licensed beds.
Converting licensed acute care hospital beds to Medicare and Medicaid certified skilled nursing
beds in a rural hospital, as defined in s. 395.602, F.S., so long as the conversion of the beds
does not involve the construction of new facilities.
Adding hospital beds licensed under chapter 395, F.S., for comprehensive rehabilitation, the
total of which may not exceed 10 total beds or 10 percent of the licensed capacity, whichever is
greater.
Establishing a level Il neonatal intensive care unit (NICU) if the unit has at least 10 beds, and if
the hospital had a minimum of 1,500 births during the previous 12 months.
Establishing a level Il NICU if the unit has at least 15 beds, and if the hospital had a minimum
of at least 3,500 births during the previous 12 months.
Establishing a level lil NICU if the unit has at least 5 beds, and is a verified trauma center,* and
if the applicant has a level || NICU.
Establishing an adult open heart surgery program in a hospital located within the boundaries of
a health service planning district, which:

o Has experienced an annual net out-migration of at least 600 open heart surgery cases

for 3 consecutive years; and
o Has a population that exceeds the state average of population per licensed and
operational open-heart programs by at least 25 percent.

For the provision of percutaneous coronary intervention for patients presenting with emergency
myocardial infarctions in a hospital that does not have an approved adult open-heart-surgery
program.

% 5.408.036(2), F.S.

s, 395.602(2)(g), F.S., defines “swing bed” as a bed which can be used interchangeably as either a hospital, skilled nursing facility
gSNF), or intermediate care facility (ICF) bed pursuant to 42 C.F.R. parts 405, 435, 440, 442, and 447.

?'S. 395.4001 (14), F.S., defines “trauma center” as a hospital that has been verified by the Depariment of Health to be in substantial
compliance with the requirements in s. 395.4025, F.S., and has been approved to operate as a Level | trauma center, Level Il trauma

center, or pediatric trauma center, or is designated as a Level Il trauma center pursuant to s. 395.4025(14), F.S.
STORAGE NAME: h(0437d.HHSC.DOCX PAGE: 6
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CON Determination of Need and Application and Review Process

A CON is predicated on a determination of need. The future need for services and projects is known as
the “fixed need pool’®, which AHCA publishes for each batching cycle. A batching cycle is a means of
grouping of, for comparative review, CON applications submitted for beds, services or programs having
a like CON need methodology or licensing category in the same planning horizon and the same
applicable district or subdistrict.** Chapter 59C-1, F.A.C., provides need formulas® to calculate the
fixed need pool for certain services, including NICU services®, adult and child psychiatric services®,
adult substance abuse services®, and comprehensive rehabilitation services.*

Upon determining that a need exists, AHCA accepts applications for CON based on batching cycles.

Section 408.032(5), F.S., establishes the 11 district service areas in Florida, illustrated in the chart
below.

Certificate of Need Service Areas

S Mt 2

e -

Doty xfil e - B

o :
oy é"" .
WP s .
- :

Inpatient Hospital Beds and Facilities
Comprehensive Medical Rehabilitation
Psychiatric
Substance Abuse
Level |l Neonatal Intensive Care
Level Il Neonatal Intensive Care

% Rule 59C-1 .002(19), F.A.C., defines “fixed need pool” as the identified numerical need, as published in the Florida Administrative
Register, for new beds or services for the applicable planning horizon established by AHCA in accordance with need methodologies
which are in effect by rule at the time of publication of the fixed need pools for the applicable batching cycle.

% Rule 59C-1.002(5), F.A.C.

% Rule 59C-1 .039(5), F.A.C., provides the need formula for comprehensive medicat rehabilitation inpatient beds as follows:  ((PD/P)
x PP /(365 x .85)) — LB — AB = NN where: 1. NN equals the net need for Comprehensive Medical Rehabilitation Inpatient Beds in a
District. 2. PD equals the number of inpatient days in Comprehensive Medical Rehabilitation Inpatient Beds in a district for the 12-month
period ending 6 months prior to the beginning date of the quarter of the publication of the Fixed Bed Need Pool.

3. P equals the estimated population in the district. For applications submitted between January 1 and June 30, P is the population
estimate for January of the preceding year; for applications submitted between July 1 and December 31, P is the population estimate
for July of the preceding year. The population estimate shall be the most recent estimate published by the Office of the Governor and
available to the Department at least 4 weeks prior to publication of the Fixed Bed Need Pool.

4. PP equals the estimated population in the district for the applicable planning horizon. The population estimate shall be the most
recent estimate published by the Office of the Governor and available to the Department at least 4 weeks prior to publication of the
Fixed Bed Need Pool. 5. .85 equals the desired average annual occupancy rate for Comprehensive Medical Rehabilitation Inpatient
Beds in the district. 6. LB equals the district’'s number of licensed Comprehensive Medical Rehabilitation Inpatient Beds as of the most
recent published deadline for Agency initial decisions prior to publication of the Fixed Bed Need Pool.

7. AB equals the district’s number of approved Comprehensive Medical Rehabilitation Inpatient Beds.

% Rule 59C-1.042(3), F.A.C.

% Rule 59C-1.040(4), F.A.C.

* Rule 59C-1.041(4), F.A.C.

¥ Rule 59C-1.039(5), F.A.C.
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The CON review process consists of four batching cycles each year, including two batching cycles
each year for each of two project categories: hospital beds and facilities, and other beds and
programs.*’ The “hospital beds and facilities” batching cycle includes applicants for new or expanded:

Comprehensive medical rehabilitation beds;
Adult psychiatric beds;

Child and adolescent psychiatric beds;
Adult substance abuse beds;

NICU level Il beds; and

NICU level IIl beds.*'

The “other beds and programs” batching cycle includes:

Nursing home beds;

Hospice beds;

Pediatric open heart surgery;

Pediatric cardiac catheterization services; and
Organ transplantation services.*

Hospital Beds & Facilities Applications for Last 4 Batching Cycles 2013-2015*

Proposed Project Applications Applications

Received Approved

- Establish a Comprehensive 9 1
Medical Rehabilitation Unit
; Estabhsh an Acute Care 4 3
Hospital F . -
Establish an Adult Inpatient o 3
Psychiatric Hospital -
Establlsh a Long-Term Care 2 l ‘ 2
Hospital ; =
Estabhsh a Replacement 2 2
| Acute Care Hospital :
Establish a Child/Adolescent 1‘, ' : 1 ‘
Psychiatric Hospital : : :
Total | 22 12

At least 30 days prior to the application deadline for a batch cycle, an applicant must file a letter of
intent with AHCA.** A letter of intent must describe the proposal, speC|f5y the number of beds sought,
and identify the services to be provided and the location of the project.*

Applications for CON review must be submitted by the specified deadline for the particular batch
cycle.”® AHCA must review the application within 15 days of the filing deadline and, if necessary,

“° Rule 59C-1.008(1)(g), F.A.C.
j Rule 59C-1.008(1), F.A.C.

4 AHCA, CON Decisions & State Agency Action Reports, Hospital Beds and Facilities, February 2015 batching cycle, August 2014 batching
cycle, February 2014 batching cycle, and August 2013 batching cycle, available at
http://ahca.myflorida.com/MCHQ/CON_FA/Batching/decisions.shtml (last viewed January 15, 2016). Pursuant to s. 408.036, F.S., and rule
59C-1.004(1), F.A.C., requests for an expedited review or exemption may be made at any time and are not subject to batching requirements.
'S 408.039(2)(a), F .S.

49°3. 408.039(2)(c), F.S.
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request additional information for an incomplete application.”” The applicant then has 21 days to
complete the application or it is deemed withdrawn from consideration.*®

Within 60 days of receipt of the completed applications for that batch, AHCA must issue a State Agency
Action Report and Notice of Intent to Award a CON for a project in its entirety, to award a CON for
identifiable portions of a project, or to deny a CON for a project.”* AHCA must then publish the
decision, within 14 days, in the Florida Administrative Weekly.*® If no administrative hearing is
requested within 21 days of the publication, the State Agency Action Report and the Notice of Intent to
Award the CON become a final order of AHCA."’

CON Fees

An applicant for CON review must pay a fee to AHCA when the application is submitted. The minimum
CON application filing fee is $10,000.°% In addition to the base fee, an applicant must pay a fee of 1.5
percent of each dollar of the proposed expenditure; however, the total fee may not exceed $50,000.%
A request for a CON exemption must be accompanied by a $250 fee payable to AHCA.>*

CON Litigation

Florida law allows competitors to challenge CON decisions. A Notice of Intent to Award a CON may be
challenged by a competing applicant in the same review cycle or an existing provider in the same district
by submitting evidence that the challenge will be substantially affected if the CON is awarded.”® A
challenge to a CON decision is heard by an Administrative Law Judge under the Division of Administrative
Hearings.*® AHCA must render a Final Order within 45 days of receiving the Recommended Order of the
Administrative Law Judge.”” A party to an administrative hearing may challenge a Final Order to the
District Court of Appeals for judicial review®® within 30 days of receipt of a Final Order.*

CON Deregulation

Florida’s CON program has been reformed several times over the course of the past 15 years. In 2000,
CON review was eliminated for establishing a new home health agency.®® The number of home health
agencies doubled over the ten-year period immediately succeeding the elimination of CON review for
establishigg a new home health agency. Since 2010, the number of home health agencies has slowly
declined.

*® Rule 59C-1.008(1)(g), F.A.C.
47’3, 408.039(3)a), F.S.
48 Id

9'S. 408.039(4)(b), F.S.
0. 408.039(4)(c), F.S.
1 5. 408.039(4)(d), F.S.
Z S. 408.038, F.S.

% 3. 408.036(4), F.S., and Rule 59C-1.005(2)(g), F.A.C.

% 3. 408.039(5)(c), F.S.

*1d.

'35, 408.039(5)(e), F.S.

%, 120.68(1), F.S., a party who is adversely affected by final agency action is entitled to judicial review. A preliminary, procedural, or
intermediate order of the agency or of an administrative law judge of the Division of Administrative Hearings is immediately reviewable if
review of the final agency decision would not provide an adequate remedy.

% 3. 408.039(6), F.S.

% Ch. 2000-256, Laws of Fla.

&1 AHCA, Current Status of Certificate of Need, Effects of Deregulation, October 20, 2015, available at
http://healthandhospitalcommission.com/Meetings.shtmi (last viewed January 15, 2016).
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Number of Home Health Agencies2000-2015

3,000

/ ’ 2,064

1,000 ¢

2000 2005 2010 2015

In 2007, CON review was eliminated for adult cardiac catheterization and adult open heart surgery
services.*? Since the elimination of CON review for adult cardiovascular services, the number of
hospitals with a Level I°® adult cardiovascular services license has doubled while the number of
hospitals with a Level Il adult cardiovascular services license has only marginally increased.®

Number of Hospitals with Adult Cardiovascular Services
50
’ 30 35 45 48 48

T el 8- M
100 | -— e — —  —em . "

2009 2010 2011 2012 2013 2014 2015

-i-Statewide Level | Adult Cardiovascular Hospitals
—&~—Statewide Level Il Adult Cardiovascular Hospitals

In 2014, the moratorium on the granting of CONs for additional community nursing home beds was
repealed.®® In addition to the repeal, the legislature imposed limitations on the issuance of CONs for
community nursing home beds to limit the growth through July 1, 2017. AHCA may not approve a CON
application for new community nursing home beds following the batching cycle in which the cumulative
number of new community nursing home beds approved from July 1, 2014, to June 30, 2017, equals or
exceeds 3,750.%° As of October, 2015, 3,373 nursing home beds have been approved since the
moratorium has been lifted.®”

82 Ch. 2007-214, Laws of Fla.
©s.408.0361, F.S., requires AHCA to adopt rules for the establishment of two hospital program licensure levels: a Level | program
authorizing the performance of adult percutaneous cardiac intervention without onsite cardiac surgery and a Level |l program
authorizing the performance of percutaneous cardiac intervention with onsite cardiac surgery. Rule 59A-3.2085(16) and (17), F.A.C.,
&rovides the licensure requirements for Level | and Level Il adult cardiovascular services licensure.

Supra, FN 62 at pg. 7.
% Ch. 2014-110, Laws of Fla.
%'S.408.0436, F.S.
7 AHCA, Nursing Home Licensure and Regulation, Presentation to the Health innovation Subcommittee, October 6, 2015, (on file with
Select Committee on Affordable Healthcare Access staff).
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- Oct. 2014%  Aprit 2015 E;‘:;fff . Exemptions  Total
Bed Need | | -
Published 3,115 657 -
Notices of . a2 | | | LR
Intent Filed [ 179 28 e 207

Applications

" 2,447 381 240 305 3373

Dsegéid >827 519 6,346
New | | : .

Additions to
Existing 12 8 20

Facilities

CON Nationwide

Fourteen states do not have CON requirements for any type of health care facility or service.”' Eight
additional states have CON laws for other facilities and services, but do not have CON requirements
relating specifically to the addition of hospital beds.”

-
[

- CON Required D No CON Required D No CON Program

4.

% The decision date for this batching cycle was February 20, 2015.

" The decision date for this batching cycle was August 21, 2015.

! National Conference of State Legislators, Certificate of Need: State Laws and Programs, available at
http://www.ncsl.org/research/health/con-certificate-of-need-state-laws.aspx (last viewed January 15, 2016).

72

Id.
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The states that have repealed their CON program, and the dates of repeal, are:

Arizona (1985 - still retains CON requirements for ambulance service providers);
California (1987);
Idaho (1983);

Indiana (1996);
Kansas (1985);
Minnesota (1985);
New Mexico (1983);
North Dakota (1995);
Pennsylvania (1996);
South Dakota (1988);
Texas (1985);

Utah (1984);
Wisconsin (2011); and
Wyoming (1989).7

On average, states with CON programs regulate 14 different services, devices, and procedures.”
Florida’s CON program currently regulates 11, which is slightly below the national average.”” Vermont
has the most CON laws in place. Arizona has the least number of CON laws.”®

State Ranking by Number of CON Laws

Vermont
Washington, DC
Hawaii

North Carolina
Maine

West Virginia
Tennessee
South Carolina
Rhode Island
Alabama
Virginia
Alaska

New York
Mississippi
Michigan
Kentucky
Washington
Georgia
Connecticut
Maryland
Missouri
Massachusetts
Hlinois

New Jersey
New Hampshire
Florida

lowa
Delaware
Montana
Arkansas
Oregon
Oklahoma
Nevada
Louisiana
Nebraska
Ohio

Arizona

—
—

o
(8]
S

15 20 25 30 35

314
™ Supra, FN 18 at pg. 3.
75 d

76 4

Id.
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CON Reform in Other States

Georgia

The State Commission on the Efficacy of the Certificate of Need Program recommended that CON be
maintained and improved after spending 18 months examining the role of CON. The final Commission
report, issued in 2006, recommended that Georgia maintain existing CON regulations for hospital beds,
adult open heart surgery, and pediatric cardiac catheterization and open heart surgery.” The report
did not recommend deregulation of any hospital CON project. The CON program for hospital facilities
and services remains intact.

lllinois

In 2006, the Legislature passed a law requiring the Commission (Commission) on Government
Forecasting and Accountability to “conduct a comprehensive evaluation of the lllinois Health Facilities
Planning Act, including a review of the performance of the lllinois Health Facilities Planning Board, to
determine if it is meeting the goals and objectives that were originally intended in the law...”.”® The
Commission contracted with The Lewin Group to conduct a study on CON, which found that CONs
rarely reduce health care costs and, on occasion, increase cost in some states. The study
recommended that, while the traditional arguments for CON are empirically weak, based on the
preponderance of hard evidence, the CON program should be allowed to sunset. However, the study
cautioned that, given the potential for harm to specific critical elements of the health care system, the
Legislature should move forward with an abundance of caution.”

In 2008, the Legislature decided to study the issue further and passed legislation to create the Task
Force on Health Planning Reform (task force).®° The task force evaluated the current CON program
and recommended changes to the structure and function of both the Health Facilities Planning Board
and the Department of Public Health in the review of applications to establish, expand, or modify health
facilities and related capital expenditures.®’ The task force recommended that the state maintain the
CON process and extend the sunset date.® Currently, the CON program is scheduled to sunset on
December 31, 2019.

Washington State

In 1999, the Joint Legislative Audit Review Committee contracted with the Health Policy Analysis
Program of the University of Washington to conduct a legislatively mandated study of the CON
program.®® The study examined the effects of CON, and its possible repeal, on the cost, quality, and
availability health care. The results of the study were based on a literature review, information gathered
from service providers and other experts in Washington, and analyses of states where CON has been
completely or partially repealed.®

The study concluded that CON has not controlled overall health care spending or hospital costs and
found conflicting or limited evidence of the effects of CON on the quality and availability of other health
care services or of the effects of repealing CON. The study included three policy options for

7 Supra, FN 71 at pgs. 62 and 82.
" Il. House Resolution 1497 (2006).
" The Lewin Group, An Evaluation of lllinois’ Certificate of Need Program, Prepared for the State of lllinois Commission on Government
Forecasting and Accountability, February 15, 2007, available at http://cgfa.ilga.gov/Upload/L ewinGroupEvalCertOfNeed.pdf (last viewed
January 15, 2016).
%111 Senate Bill 244 (PA 95-0005) of the 95th General Assembly, 2008
z; ;I'he llinois Task Force on Health Planning Reform, Final Report, December 31, 2008.
d.
8 State of Washington, Senate Bill 6108, 55th Legislature, 1998 Regular Session.
¥ State of Washington Joint Legislative Audit and Review Committee, Effects of Certificate of Need and its Possible Repeal, Report 99-
1, January 8, 1999, available at http://www.leg.wa.gov/JLARC/AuditAndStudyReports/1999/Documents/99-1.pdf (last viewed January

15, 2016).
STORAGE NAME: h0437d.HHSC.DOCX PAGE: 13
DATE: 1/19/2016




consideration: reform CON to address its current weaknesses; repeal the program while taking steps to
increase monitoring and ensure that relevant goals are being met; or conduct another study to identify
more clearly the possible effects of repeal. Washington State decided to keep the CON program.

Virginia

The Virginia General Assembly adopted legislation during the 2015 legislative session requiring the
Secretary of Health and Human Resources to convene a workgroup to review the state’s Certificate of
Public Need (COPN) process.®

The workgroup is required to develop specific recommendations for changes to the COPN process to
be introduced during the 2016 Sessmn of the General Assembly and any additional changes that may
require further study or review.?® In conducting its review and developing its recommendations, the
work group must consider data and information about the current COPN process, the impact of such
process, and any data or information about similar processes in other states.’” A final report with
recommendations was provided to the General Assembly on November 23, 2015.% The final report
recommended repealing CON for lithotripsy, obstetrical services, magnetic source imaging, nuclear
medicine imaging services, and replacement of a medical facility within the same primary service area.

In response to a request by the Virginia House of Delegates, the Federal Trade Commission and the
Antitrust Division of the U.S. Department of Justice (the agencies) submitted a joint statement to the
COPN workgroup.® The statement explains that the agencies historically have urged states to consider
repeal or reform of their CON laws because they can prevent the efficient functioning of health care
markets, and thus can harm consumers.®® As the statement describes, CON laws create barriers to
expansion, limit consumer choice, and stifle innovation.’" Additionally, incumbent providers seeking to
thwart or delay entry by new competitors may use CON laws to that end.* Finally, the statement
asserts that CON laws can deny consumers the benefit of an effective remedy for antitrust violations
and can facilitate anticompetitive agreements.”® For these reasons, the agencies suggested that the
workgroup and the General Assembly consider whether Virginia’s citizens are well served by its COPN
laws and, if not, whether they would benefit from the repeal or retrenchment of those laws.**

Currently, both North Carolina and South Carolina are considering legislation to repeal or limit their
CON programs.*®

3B 1283, Virginia General Assembly, 2015.
Zj 2015 Va. Acts Chapter 541.

8 virginia Certificate of Public Need Workgroup, Final Report, available at http://www.vdh.state.va.us/Administration/COPN.htm (last
viewed January 15, 2016).
¥ Joint Statement of the Federal Trade Commission and the Antitrust Division of the U.S. Department of Justice to the Virginia
Certificate of Public Need Work Group, October 26, 2015, available at
http://www.vdh.state.va. us/Adm|n|stration/documents/COPN/Federal°/o20Trade°/o2OComm|SS|on%20and%20Department%200f°/o2OJust
ice.pdf (last viewed January 15, 2016).

Supra FN 87 at pg. 2.

'1d.
%2 14.
4.
% Supra, FN 87 at pg. 13.
% The North Carolina General Assembly is considering two bills to reform their CON program during the 2016 legislative session.
Senate Bill 702 proposes to repeal the CON program in its entirety. House Bill 200 proposes to provide exemptions from CON review
for diagnostic centers, ambulatory surgical centers, gastrointestinal endoscopy rooms, and psychiatric hospitals. The legislative
session begins in April. The South Carolina General Assembly is also considering legisiation during the 2016 legislative session to
reform the CON program. Currently, South Carolina’s CON program requires review for 20 different health care projects and services
including hospitals. House Bill 3250 proposes to repeal the CON program effective January 1, 2018, and proposes to reduce CON
regulations in the interim by providing several exemptions from CON review. The legislative session begins in January.
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Effect of Proposed Changes

The bill eliminates CON review requirements for hospitals and hospital services and makes necessary
conforming changes throughout part | of chapter 408, F.S. The bill also removes the CON review
requirement for increasing the number of comprehensive rehabilitation beds in a facility that offers
comprehensive rehabilitation services. Hospitals will be able to expand the number of beds and the
types of services without seeking prior authorization from the state. Similarly, facilities that offer
comprehensive rehabilitation services will be able to increase the number of beds to meet demand
without first seeking prior authorization from the state.

The bill also makes a conforming change to s. 395.1055, F.S., to ensure that AHCA has rulemaking
authority, after the repeal of the CON review requirements for hospitals, to maintain quality
requirements for tertiary services that may be offered by a hospital. Current CON rules for tertiary
services, such as comprehensive medical rehabilitation, neonatal intensive care services, organ
transplantation, and pediatric cardiac catheterization, include quality standards for those programs.*
The bill deletes the definition of "tertiary health service" in s. 408.032, F.S., to repeal the CON review
requirement for a hospital to establish such services. This eliminates authority for CON rules, including
quality standards. The conforming change transfers rulemaking authority for the quality standards from
the CON law to the hospital licensure law. The change eliminates any implication or interpretation that
AHCA loses rulemaking authority to impose and maintain licensure requirements for tertiary health
services as a result of the repeal of the CON review requirements for hospitals.

B. SECTION DIRECTORY:

Section 1: Amends s. 408.032, F.S., relating to definitions relating to Health Facility and Services
Development Act.

Section 2: Amends s. 408.034, F.S., relating to duties and responsibilities of the agency; rules.

Section 3: Amends s. 408.035, F.S., relating to review criteria.

Section 4: Amends s. 408.036, F.S., relating to projects subject to review; exemptions.

Section 5: Amends s. 408.037, F.S., relating to application content.

Section 6: Amends s. 408.039, F.S, relating to review process.

Section 7: Amends s. 408.043, F.S., relating to special provisions.

Section 8: Amends s. 395.1055, F.S., relating to rules and enforcement.

Section 9: Repeals s. 395.6025, F.S., relating to rural hospital replacement facilities.

Section 10: Amends s. 395.603, F.S., relating to deactivation of general hospital beds; rural hospital

impact statement.

Section 11: Amends s. 395.604, F.S., relating to other rural hospital programs.

Section 12: Amends s. 395.605, F.S., relating to emergency care hospitals.

Section 13: Amends s. 408.0361, F.S., relating to cardiovascular services and burn unit licensure.

Section 14: Provides an effective date of July 1, 2016.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

AHCA will experience a reduction in revenue resulting from the loss of CON application and
exemption fees for hospital services which may be mitigated by a reduction in workload. Fees

% The current CON rules which include quality standards, in addition to the CON market-entry requirements, are 59C-1.039, F.A.C.
(comprehensive medical rehabilitation); 59C-1.042, F.A.C. (neonatal intensive care services); 59C-1.044, F.A.C. (organ
transplantation); 59C-1.032, F.A.C. (pediatric cardiac catheterization); 59C-1.033, F.A.C. (adult and pediatric open heart surgery
programs); and 59A-3.2085(16)-(17), F.A.C. (adult cardiovascular services).
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collected in Fiscal Year 2014-2015 resulted in revenue of approximately $450,000.°” Any decrease
in CON application fees will be offset by an approximate 10 percent increase in hospital projects
resulting in almost $450,000 in new plans and construction fees.®

2. Expenditures:

AHCA will experience increased workload resulting from an increase in hospital licensure
applications. The expenditure associated with any increase in workload is indeterminate yet likely
insignificant; however, the increased workload will be offset by the reduced workload resulting from
the repeal of the CON review process for hospitals.

. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Hospitals will experience a significant positive fiscal impact resuiting from the elimination of CON fees,
which range from $10,000 to $50,000.

By removing the CON review program for hospitals, the hospital industry is likely to realize increased
competition in services offered by hospitals.

. FISCAL COMMENTS:

None.

lli. COMMENTS

. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. The bill does not appear to affect county or municipal governments.

2. Other:

None.

. RULE-MAKING AUTHORITY:

No additional rulemaking authority is necessary to implement the provisions of the bill.

. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

o7 AHCA, Agency Bill Analysis of HB 437, October 26, 2015 (on file with the Select Committee on Affordable Healthcare Access staff).
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FLORI DA H O U S E O F REPRESENTATILIVES

HB 437 2016
1 A bill to be entitled
2 An act relating to certificates of need for hospitals;
3 amending s. 408.032, F.S5.; revising definitions;
4 amending s. 408.034, F.S.; revising duties and
5 responsibilities of the Agency for Health Care
6 Administration in the exercise of its authority to
7 issue licenses to health care facilities and health
8 service providers; amending s. 408.035, F.S.; revising
9 review criteria for applications for certificate-of-
10 need determinations for health care facilities and
11 health services; excluding general hospitals from such
12 review; amending s. 408.036, F.S.; revising health-
13 care-related projects subject to review for a
14 certificate of need and exemptions therefrom; amending
15 s. 408.037, F.S.; revising content requirements with
16 respect to an application for a certificate of need;
17 amending s. 408.039, F.S.; revising the review process
18 for certificates of need; amending s. 408.043, F.S.;
19 revising special provisions to eliminate provisions
20 relating to osteopathic acute care hospitals; amending
21 s. 395.1055, F.S.; revising the agency's rulemaking
22 authority with respect to minimum standards for
23 hospitals; requiring hospitals that provide certain
24 services to meet specified licensure requirements;
25 deleting requirements for submitting data by hospitals
26 for certificate-of-need reviews, to conform to changes
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27 made by the act; repealing s. 395.6025, F.S., relating
28 to rural hospital replacement facilities; amending ss.
29 395.603, 395.604, and 395.605, F.S.; conforming
30 references; amending s. 408.0361, F.S.; deleting
31 outdated licensure provisions for cardiovascular
32 services and burn units; providing an effective date.

33
34! Be It Enacted by the Legislature of the State of Florida:
35
36 Section 1. Subsections (8} through (17) of section

37 408.032, Florida Statutes, are amended to read:

38 408.032 Definitions relating to Health Facility and

391 Services Development Act.—As used in ss. 408.031-408.045, the
40 term:

41 (8) "Health care facility" means a hespitael;—teong—term

42| eare—hespitals; skilled nursing facility, hospice, or

43 intermediate care facility for the developmentally disabled. A
44 facility relying solely on spiritual means through prayer for

45| healing is not included as a health care facility.

46 " 4 "
[

4’7 ﬁﬁﬁﬁﬁ + 1 1z L S VoL P S W IR 12 P | ralh a1 2o 2 g CLON YT oy ]
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48 EEESNP N IR K = NP R SN S SN M VN B~ SN W NE VT S PPN TAVPOR SWoC SRS - VS 25 PN~ = ot

[ D i L W S W LW S wel W ) TS TT O LT LTI (=) LV T =] A0 NV R U gy U S ey [Se ) WP S gt Sy Wl W ) L& g S T
50 9 "H H " "h 4 " h :

{9) ospice" or ospice program" means a hospice as

51 defined in part IV of chapter 400.
5 2 " - 1"
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105 chapter 400, the agency may not issue a license to any health
106 care facility or health service provider that fails to receive a
107 certificate of need or an exemption for the licensed facility or
108 service.

109 Section 3. Section 408.035, Florida Statutes, is amended
110 to read:

111 408.035 Review criteria.—

112 433 The agency shall determine the reviewability of

113 applications and shall review applications for certificate-of-

114 need determinations for health care facilities and health

115 services in context with the following criterias—exeept—Ffor
116| geperal—hespitals—as defined—in 530950602
117 (l1)4=+ The need for the health care facilities and health

118 services being proposed.

119 (2)4k+ The availability, quality of care, accessibility,
120 and extent of utilization of existing health care facilities and
121| health services in the service district of the applicant.

122 (3)4e+ The ability of the applicant to provide quality of
123 care and the applicant's record of providing quality of care.
124 (4)4e&+ The availability of resources, including health
125| personnel, management personnel, and funds for capital and

126 operating expenditures, for project accomplishment and

127 operation.

128 (5)4er The extent to which the proposed services will

129 enhance access to health care for residents of the service

130 district.
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(6)4f>F The immediate and long-term financial feasibility
of the proposal.

(7)4¢+ The extent to which the proposal will foster
competition that promotes quality and cost-effectiveness.

(8)4k+ The costs and methods of the proposed construction,
including the costs and methods of energy provision and the
availability of alternative, less costly, or more effective
methods of construction.

(9)+4++ The applicant's past and proposed provision of
health care services to Medicaid patients and the medically
indigent.

(10)45+ The applicant's designation as a Gold Seal Program
nursing facility pursuant to s. 400.235, when the applicant is

requesting additional nursing home beds at that facility.

JEOR) AN N P Y ] = PoE N | + 1 ENP P ol ~ 11 PG P e 2 P |
ﬁ/ L AL gbL.\. = 4P R 0y Py ub/_L l—u_L, LW i S u\jcll\/j [ N 3 &> Sy Huye =y A\ P2M WP G W W 3 - \Jll.L_y
+ 1 P BV PR B~ 2 P SUIIE ~NENE CUE NPV P VNP N 20 [N 7 AV “NE N vy vl LN (1)
Il — L L L LA ;)b/ck/.LJ__L\_,u. i o t/uJ.u\_d.Lut/Ll \L/ \u/ I t/ui—u\jJ_ublll \.L/ \LJ7 r
41N ¢ \ Lo ol L\
\_L[ \\,], \\j}, AT \_L)
Section 4. Section 408.036, Florida Statutes, is amended
to read:

408.036 Projects subject to review; exemptions.—
(1) APPLICABILITY.—Unless exempt under subsection (3), all

health-care-related projects, as described in this subsection

vvvvv e L A
|SASFERSAT E ey s 3 e 7

£}, are subject to review and must file an
application for a certificate of need with the agency. The

agency is exclusively responsible for determining whether a
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157 health-care-related project is subject to review under ss.

158 408.031-408.045.

159 {a) The addition of beds in community nursing homes or

160 intermediate care facilities for the developmentally disabled by

161| new construction or alteration.

162 (b) The new construction or establishment of additional

163 health care facilities, including a replacement health care

164 facility when the proposed project site is not located on the

165 same site as or within 1 mile of the existing health care

166 facility, if the number of beds in each licensed bed category

167 will not increase.

168 (c) The conversion from one type of health care facility

169 to another+—reludingthe conversieon—froma—generatl—hospital——

170 speeialtty hospital;—oer o long—termcare—hospitat

171 (d}) The establishment of a hospice or hospice inpatient

172 facility, except as provided in s. 408.043.

173 te—An—inerease—in—thernumber—of-beds for—comprehensive

174| xehabititeotion+

175 {£}—The—-establishment—of tertiaryhealth services;

176 ineluding—inpatient—comprehensive—~rehabilitation serviees

177 (2) PROJECTS SUBJECT TO EXPEDITED REVIEW.—Unless exempt

178 pursuant to subsection (3), the following projects are subject

179 to expedited review:

180 (a) Transfer of a certificate of need;—execept—thot—when—an

181| esxistingheospitel is aseguired-by o purchaser—all certificates

182 of rneedissued—to—the hospitatwhich arepet yet operationat
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(b) Replacement of a nursing home, if the proposed project
site is within a 30-mile radius of the replaced nursing home. If
the proposed project site is outside the subdistrict where the
replaced nursing home is located, the prior 6-month occupancy
rate for licensed community nursing homes in the proposed
subdistrict must be at least 85 percent in accordance with the
agency's most recently published inventory.

(c) Replacement of a nursing home within the same
district, if the proposed project site is outside a 30-mile
radius of the replaced nursing home but within the same
subdistrict or a geographically contiguous subdistrict. If the
proposed project site is in the geographically contiguous
subdistrict, the prior 6-month occupancy rate for licensed
community nursing homes for that subdistrict must be at least 85
percent in accordance with the agency's most recently published
inventory.

(d) Relocation of a portion of a nursing home's licensed
beds to another facility or to establish a new facility within
the same district or within a geographically contiguous
district, if the relocation is within a 30-mile radius of the
existing facility and the total number of nursing home beds in
the state does not increase.

(e) New construction of a community nursing home in a
retirement community as further provided in this paragraph.

1. Expedited review under this paragraph is available if
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209| all of the following criteria are met:

210 a. The residential use area of the retirement community is
211 deed-restricted as housing for older persons as defined in s.
212 760.29(4) (b).

213 b. The retirement community is located in a county in

214| which 25 percent or more of its population is age 65 and older.
215 c. The retirement community is located in a county that
216| has a rate of no more than 16.1 beds per 1,000 persons age 65
217 years or older. The rate shall be determined by using the

218 current number of licensed and approved community nursing home
219| beds in the county per the agency's most recent published

220 inventory.

221 d. The retirement community has a population of at least
222 8,000 residents within the county, based on a population data
223 source accepted by the agency.

224 e. The number of proposed community nursing home beds in
225 an application does not exceed the projected bed need after

226| applying the rate of 16.1 beds per 1,000 persons aged 65 years
227 and older projected for the county 3 years into the future using
228 the estimates adopted by the agency reduced by the agency's most
229 recently published inventory of licensed and approved community
230 nursing home beds in the county.

231 2. No more than 120 community nursing home beds shall be
232 approved for a qualified retirement community under each request
233| for expedited review. Subsequent requests for expedited review

234 under this process may not be made until 2 years after
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235| construction of the facility has commenced or 1 year after the
236| beds approved through the initial request are licensed,

237| whichever occurs first.

238 3. The total number of community nursing home beds which
239| may be approved for any single deed-restricted community

240| pursuant to this paragraph may not exceed 240, regardless of

241 whether the retirement community is located in more than one

242 qualifying county.

243 4. Each nursing home facility approved under this

244 paragraph must be dually certified for participation in the

245 Medicare and Medicald programs.

246 5. Each nursing home facility approved under this

247| paragraph must be at least 1 mile, as measured over publicly

248| owned roadways, from an existing approved and licensed community
249 nursing home.

250 6. A retirement community requesting expedited review

251 under this paragraph shall submit a written request to the

252 agency for expedited review. The request must include the number
253 of beds to be added and provide evidence of compliance with the
254 criteria specified in subparagraph 1.

255 7. After verifying that the retirement community meets the
256 criteria for expedited review specified in subparagraph 1., the
257| agency shall publicly notice in the Florida Administrative

258| Register that a request for an expedited review has been

259 submitted by a qualifying retirement community and that the

260 qualifying retirement community intends to make land available
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261| for the construction and operation of a community nursing home.
262| The agency's notice must identify where potential applicants can
263 obtain information describing the sales price of, or terms of
264 the land lease for, the property on which the project will be
265 located and the requirements established by the retirement

266| community. The agency notice must also specify the deadline for
267 submission of the certificate-of-need application, which may not
268| be earlier than the 91st day or later than the 125th day after
269| the date the notice appears in the Florida Administrative

270 Register.

271 8. The qualified retirement community shall make land

272 available to applicants it deems to have met its requirements
273 for the construction and operation of a community nursing home
274 but may sell or lease the land only to the applicant that is

275 issued a certificate of need by the agency under this paragraph.
276 a. A certificate-of-need application submitted under this
277| paragraph must identify the intended site for the project within
278 the retirement community and the anticipated costs for the

279 project based on that site. The application must also include
280| written evidence that the retirement community has determined
281 that both the provider submitting the application and the

282| project satisfy its requirements for the project.

283 b. If the retirement community determines that more than
284 one provider satisfies its requirements for the project, it may
285 notify the agency of the provider it prefers.

286 9. The agency shall review each submitted application. If
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313| aecerdingity-

314 (b)4e> For the addition of nursing home beds at a skilled
315 nursing facility that is part of a retirement community that
316 provides a variety of residential settings and supportive

317 services and that has been incorporated and operated in this
318 state for at least 65 years on or before July 1, 1994, All

319 nursing home beds must not be available to the public but must
320| be for the exclusive use of the community residents.

321 (c)+4e For an inmate health care facility built by or for
322 the exclusive use of the Department of Corrections as provided
323 in chapter 945. This exemption expires when such facility is
324 converted to other uses.

325 (d)4e> For mobile surgical facilities and related health
326 care services provided under contract with the Department of
327 Corrections or a private correctional facility operating

328 pursuant to chapter 957.

329 (e)4+H+ For the addition of nursing home beds licensed

330 under chapter 400 in a number not exceeding 30 total beds or 25
331 percent of the number of beds licensed in the facility being
332 replaced under paragraph (2) (b), paragraph (2) (c), or paragraph
333] (j) ¢, whichever is less.

334 (f)+4er For state veterans' nursing homes operated by or on
335 behalf of the Florida Department of Veterans' Affairs in

336 accordance with part 11 of chapter 296 for which at least 50

337 percent of the construction cost is federally funded and for

338 which the Federal Government pays a per diem rate not to exceed
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one-half of the cost of the veterans' care in such state nursing
homes. These beds shall not be included in the nursing home bed
inventory.

(g)+th)> For combination within one nursing home facility of
the beds or services authorized by two or more certificates of
need issued in the same planning subdistrict. An exemption
granted under this paragraph shall extend the validity period of
the certificates of need to be consolidated by the length of the
period beginning upon submission of the exemption request and
ending with issuance of the exemption. The longest Validity‘
period among the certificates shall be applicable to each of the
combined certificates.

(h)433 For division into two or more nursing home
facilities of beds or services authorized by one certificate of
need issued in the same planning subdistrict. An exemption
granted under this paragraph shall extend the validity period of
the certificate of need to be divided by the length of the

period beginning upon submission of the exemption request and

ending with issuance of the exemption.

L) oy + 1 = 2 I n £ heora+t ~1 baoada 12 vavriaad o Ao
\ 7 L oI L7 BNV 1) W Ry gy W SN O § L lluub/_x_k,u.l. A S L LTI O CALTINAN L
P T IR SO 3 10 + T sl o r 10 Ayt £+ 13 canacad
Lllu] TINT T L A L7 LN i Gy 4 R g vy AW g s tJ\/J_\/CIIL L L 9 N ey LS T WO O A
NN = P I S TN R RPN L V™S ESIPENE S
\./ub/u _LL,_Y, will LTI VO L \jJ.\,uL. =
| T A4 o  + T L SN PSS EL UG 2 e | n ER SN 3 AP
Ju [ Sy T A LT ITTT j u;l_y A "2%1 A AT TT WO T SOIT LV 1w
rorsit rad sz 1 oo iz o ot rorarde 3 o IR B = NN BE R RN NP
J.C\iu.LJ_C\A U_Y LS N u\jc.u.\./_y, L=y L \iu.\ls)k, J S W g ACILLr/L,.L\J&l [ R 5 W) ) § G S Gy W wh W § L 9 W A e
o 'S
.

Page 14 of 37

CODING: Words stricken are deletions; words underlined are additions.
hb0437-00




FLORIDA

365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390

H O U S E O F R EPRESENTATI

= Oyt £17 + o + i 1 YTy e PPt b R ok X S
.LK,.L.L_Y I ITAC LS § t/J__LUL = - ITT 11T u.V\,J_u\j U\J\Jut}ullv—y [ O oy
Eowe + 1dceoncad badeae beadermeo ~spooon d o oo o~ o > asee Ao Qn
P = = L g g LTI A LN AL @ yiw) =~ .I.J.J.g 1;r/uu.1u|. A E94Y — T A0 SRR NP 4- S o W AT A~V
pereenpt—-
L Oyt £ £ o+ + badea e licanced e
Py A =y L«-LJ__Y LS i 3 @ gy LS A ) wy P AW g TTCTOV o LN a 1T T 1T A TATINA
reroatdanal £oo o+ ck 10 et o
VtJ\,J.uk_.LVJ.J.u—L o = L= =y [ Sy O e e - [ 1 % 5N 4 N R W R e )
o) Tk P L= IR B T
Z L1l LT L CALTIN WD TATITCA PY § NP o g w \—VJ__LJ.J.g b/J—V\d\.aLJLJ ut/ LN N LUK s
409 OANLON [N AN o] + o emeE S on. 3 oo A g daae s o
e A Al AV \L/ \u/ \b/ ut]}/_l.j L~ ullj A\«lll}/\._L TT [ SRS Ay B W W ) AT I T LSS G S sy )
f g f .
2 T P a1l o it oo T A mdor Ehio
- e [ WD 9p gy u\j PRY _y [0 S5 § &> gy Epm oy AT O AT AT [ S - A AT 1T LS up e Spree )

(i) e

under chapter 400 in a number not exceeding 10 total beds or 10

For the addition of nursing home beds licensed

percent of the number of beds licensed in the facility being

expanded, whichever is greater; or, for the addition of nursing

home beds licensed under chapter 400 at a facility that has been
designated as a Gold Seal nursing home under s. 400.235 in a
number not exceeding 20 total beds or 10 percent of the number

of licensed beds in the facility being expanded, whichever is

greater.
1. In addition to any other documentation required by the
agency, a request for exemption submitted under this paragraph

must certify that:
a. The facility has not had any class I or class II
deficiencies within the 30 months preceding the request.

b. The prior 12-month average occupancy rate for the
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599| than 30 miles from the original location.

600 (1)4¥> For beds in state mental health treatment

601 facilities defined in s. 394.455 and state mental health

602 forensic facilities operated under chapter 916.

603 (m)4s+ For beds in state developmental disabilities

604 centers as defined in s. 393.063.

605 (n)+4&+ For the establishment of a health care facility or
606| project that meets all of the following criteria:

607 1. The applicant was previously licensed within the past
608 21 days as a health care facility or provider that is subject to
609 subsection (1).

610 2. The applicant failed to submit a renewal application
611 and the license expired on or after January 1, 2015.

612 3. The applicant does not have a license denial or

613| revocation action pending with the agency at the time of the
614 reguest.

615 4. The applicant's request is for the same service type,
616 district, service area, and site for which the applicant was
617| previously licensed.

618 5. The applicant's request, if applicable, includes the
619 same number and type of beds as were previously licensed.

620 6. The applicant agrees to the same conditions that were
621 previously imposed on the certificate of need or on an exemption
622 related to the applicant's previously licensed health care

623 facility or project.

624 7. The applicant applies for initial licensure as required
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under s. 408.806 within 21 days after the agency approves the
exemption request. If the applicant fails to apply in a timely
manner, the exemption expires on the 22nd day following the

agency's approval of the exemption.

Notwithstanding subparagraph 1., an applicant whose license
expired between January 1, 2015, and the effective date of this
act may apply for an exemption within 30 days of this act
becoming law.

(4) REQUESTS FOR EXEMPTION.—A request for exemption under
subsection (3) may be made at any time and is not subject to the
batching requirements of this section. The request shall be
supported by such documentation as the agency requires by rule.
The agency shall assess a fee of $250 for each request for
exemption submitted under subsection (3).

(5) NOTIFICATION.—Health care facilities and providers
must provide to the agency notification of=+

42+ replacement of a health care facility when the
proposed project site is located in the same district and on the
existing site or within a l-mile radius of the replaced health

care facility, if the number and type of beds do not increase.

Notification under this subsection may be made by electronic,
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651 facsimile, or written means at any time before the described
652 action has been taken.

653 Section 5. Section 408.037, Florida Statutes, is amended
654 to read:

655 408.037 Application content.—

656 (1) Execept—oas—provided—in—subseetion {2+ for o generat
657| hmespitals An application for a certificate of need must contain:
658 (a) A detailed description of the proposed project and
659 statement of its purpose and need in relation to the district
660 health plan.

661 (b) A statement of the financial resources needed by and
662 avallable to the applicant to accomplish the proposed project.
663! This statement must include:

664 1. A complete listing of all capital projects, including
665 new health facility development projects and health facility
666 acquisitions applied for, pending, approved, or underway in any
667 state at the time of application, regardless of whether or not
668 that state has a certificate-of-need program or a capital

669| expenditure review program pursuant to s. 1122 of the Social
670 Security Act. The agency may, by rule, require less-detailed
671 information from major health care providers. This listing must
672 include the applicant's actual or proposed financial commitment
673 to those projects and an assessment of their impact on the

674 applicant's ability to provide the proposed project.

675 2. A detailed listing of the needed capital expenditures,

676 1including sources of funds.
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677 3. A detailed financial projection, including a statement
678 of the projected revenue and expenses for the first 2 years of
679 operation after completion of the proposed project. This

680| statement must include a detailed evaluation of the impact of
681 the proposed project on the cost of other services provided by
682| the applicant.

683 (c} An audited financial statement of the applicant or the
684 applicant's parent corporation if audited financial statements
685| of the applicant do not exist. In an application submitted by an
086 existing health care facility, health maintenance organization,
687 or hospice, financial condition documentation must include, but
688 need not be limited to, a balance sheet and a profit-and-loss

689 statement of the 2 previous fiscal years' operation.
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755
756
757 the written staotement—due—dates
758 (5) ADMINISTRATIVE HEARINGS.—
759 (b) Hearings shall be held in Tallahassee unless the

760 administrative law judge determines that changing the location
761 will facilitate the proceedings. The agency shall assign

762| proceedings requiring hearings to the Division cof Administrative
763| Hearings of the Department of Management Services within 10 days
764 after the time has expired for requesting a hearing. Except upon
765| unanimous consent of the parties or upon the granting by the

766| administrative law judge of a motion of continuance, hearings
767 shall commence within 60 days after the administrative law judge
768| has been assigned. Fer—an applticationfeor—a general hospitaly
769| administrative hearings shall commepce within 6months after—the
770
771
772

773 except the agency, shall bear their own expense of preparing a
774 transcript. In any application for a certificate of need which
775 is referred to the Division of Administrative Hearings for

776| hearing, the administrative law judge shall complete and submit
777 to the parties a recommended order as provided in ss. 120.569
778 and 120.57. The recommended order shall be issued within 30 days
779 after the receipt of the proposed recommended orders or the

780| deadline for submission of such proposed recommended orders,
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833 395.1055, Florida Statutes, is amended to read:

834 395.1055 Rules and enforcement.—

835 (1) The agency shall adopt rules pursuant to ss.

836 120.536(1) and 120.54 to implement the provisions of this part,

837| which shall include reasonable and fair minimum standards for

838| ensuring that:

839 (f) All hospitals providing pediatric cardiac

840| catheterization, pediatric open-heart surgery, organ

841 transplantation, neonatal intensive care services, psychiatric

842 services, or comprehensive medical rehabilitation meet the

843} minimum licensure requirements adopted by the agency. Such

844 licensure reguirements shall include quality of care, nurse

845 staffing, physician staffing, physical plant, equipment,

846| emergency transportation, and data reporting standards submit

847| suekh—<dota—asnecessary to—econduct—ecertificate—of-need—reviews

848 regquired—underpart T of chapter 408-—Sueh—data—shell inetudey

849| but-shell—rot—belimited to,—potient—eorigin—data—hosSpitald

850! wtilizationdatar—type—of service reperting,—andfacitity

851| staffingdeta—The agency may not—ecollectdata—thatidentifies

852| er—eeoulddiseleose—theidentity of individual patients—Fhe

853 ageney——Shati—utitis sSsEirg—anifeorm—statewidedata—sourees

854 whep—avatitable and—shall-minimigereporting—eosts—to—hospitals

855 Section 9 Section 395.6025, Florida Statutes, is

856 repealed.

857 Section 10. Subsection (1) of section 395.603, Florida

858 Statutes, is amended to read:

Page 33 of 37

CODING: Words stricken are deletions; words underlined are additions.
hb0437-00













































































































L
-
>

Healthcare Bluebook.

L
L
-
O
=
N
O
o
>
L




o

HARTFORD

WE’VE BEEN AN
INDEPENDENT

T_‘? ):, f ﬂ ‘F' ™ ._"'"?_ =

SINCE 2007 oy o

GENERAL
DYNAMICS

Healthcare Bluebook.




3X

PRICE
+

QUALITY

Healthcare Bluebook.




Prices vary by 2-4X...

PRICE VARIABILITY FOR COLONOSCOPY (NOBIOPSY)

UNIQUE CASES

=

—
—
—= =5

®
0 $500 $1000 $1500 $2000 $2500 $3000 $4000
TOTAL COST [l PHYSICIAN " FACILITY

Healthcare Bluebook.















Hospitals may do everything,
but they are not great at everything...
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