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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCS for HB 267 Estates
SPONSOR(S): Civil Justice & Claims Subcommittee
TIED BILLS: None IDEN./SIM. BILLS: SB 724

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

Orig. Comm.: Civil Justice & Claims Subcommittee MM MacNamara Bond \(%

1) Agriculture & Property Rights Subcommittee

2) Judiciary Committee

SUMMARY ANALYSIS

Surviving spouses have a right to elect a share of the deceased spouse's estate, different than the spouse
would have received under a will, known as the elective share. The amount of the estate a surviving spouse is
entitled is 30% of the value of the decedent's assets at the time of death. Current law provides which assets
are included in determining the value of a decedent's elective estate as well as procedural requirements a
surviving spouse must follow in order to claim the elective share.

The state's Constitution provides protection for certain property referred to as a homestead. One protection
provided for homestead property is a restriction on a homestead owner from alienating or devising the
homestead property. WWhere a homestead owner has a spouse, the homestead property passes to the spouse
upon the death of the homestead owner in certain situations. Homestead property is currently excluded in
determining the value of a decedent's elective estate, and is thus not included when calculating a surviving
spouse's elective share.

The bill includes the protected homestead in the elective estate, except where a wife validly waives her rights
to the property, and provides a method of valuation for purposes of satisfying the elective share.

The bill assesses interest against persons who are delinquent in fulfilling their obligations to pay or contribute
towards satisfaction of the elective share and creates an award of attorney fees and costs in certain elective
share proceedings. The bill also extends the period of time the surviving spouse can petition a court for an
extension of time to file for the elective share.

Lastly, the bill expands the scope of trusts that are included under the savings clause to include an elective
share trust, even where a marital deduction is not elected.

The bill does not appear to have a fiscal impact on state or local government.

The effective date of the bill is July 1, 2017.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background: Homestead and the Elective Share

Probate is the legal process for determining and paying for the debts of the deceased and distributing
the deceased's property to heirs. If the deceased left a valid will, the estate is "testate", and the assets
are distributed according to the will. If the deceased did not leave a valid will, the estate is "intestate,"
and the assets are distributed according to statute. There are two significant exceptions to these
general rules:

e The elective share provisions provide for a set inheritance for a surviving spouse, different than
the spouse would otherwise receive by operation of the will; and
e Exempt property and homestead property transfer to certain surviving dependents.

Under current law, a homestead is not a property interest but is simply a constitutionally defined status.
Article X, s. 4(a)(1) of the Florida Constitution provides a homestead exemption for certain property
owned by "natural persons." The status of homestead which the constitution impresses on property
under certain circumstances does not change the nature of the estate in the property owned by a
homesteader residing in Florida, nor does the acquisition of homestead status confer any additional
property interest or rights in property. Rather, the exemption merely exempts such property from certain
liabilities to which it would otherwise be subject.

Specifically, the homestead is protected in three different ways: It provides the homestead with an
exemption from taxes; it protects the homestead from forced sale by creditors; and it places certain
restrictions on a homestead owner from alienating or devising the homestead property. Section
731.201(33), F.S., defines "protected homestead" as:

[Tlhe property described in s. 4(a)(1), Art. X of the State Constitution on which at the
death of the owner the exemption inures to the owner's surviving spouse or heirs under
s. 4(b), Art. X of the State Constitution. For the purposes of the code, real property
owned as tenants by the entirety is not protected homestead.

Three requirements must be satisfied for real property to be impressed with the characteristics of
homestead property under the Florida Constitution: (1) the property must be owned by a "natural
person"; (2) the owner must have made, or intend to make, the real property his or her permanent
residence or that of his family; and (3) the property must meet certain size and contiguity requirements.

Homestead property owned by the decedent in either a joint tenancy with rights of survivorship or
tenancy by the entireties is not protected homestead as the decedent’s interest in the homestead
property terminates at death.” Current law, at ss. 732.401(1) and (2), F.S., addresses the descent
(transfer of property to descendants) of homestead property where no devise is allowed. The statute
provides:

(1) [T]he homestead shall descend in the same manner as other intestate property; but if
the decedent is survived by a spouse and one or more descendants, the surviving
spouse shall take a life estate in the homestead, with a vested remainder to the
descendants in being at the time of the decedent's death per stirpes.

(2) In lieu of a life estate under subsection (1), the surviving spouse may elect to take an
undivided one-half interest in the homestead as a tenant in common, with the remaining

''s. 732.401(5), F.S.
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undivided one-half interest vesting in the decedent's descendants in being at the time of
the decedent's death, per stirpes.

The right of election pursuant to s. 732.401(2), F.S., may be exercised by the surviving spouse or with
court approval, by an attorney in fact or guardian of the property of the surviving spouse. Before
approving the election, the court shall determine that the election is in the best interests of the surviving
spouse during the spouse's probable lifetime. The statute provides several requirements and guidelines
for the right of election:

e The election must be made within 6 months after the decedent's death and during the surviving
spouse's lifetime;

¢ A petition by an attorney in fact or by a guardian of the property of the surviving spouse for
approval to make the election must be filed within 6 months after the decedent’s death and
during the surviving spouse’s lifetime. If the petition is timely filed, the time for making the
election shall be extended for at least 30 days after the rendition of the order allowing the
election;

¢ Once made, the election is irrevocable; and

e The election must be made by filing a notice of election containing the legal description of the
homestead property for recording in the official record books of the county or counties where the
homestead property is located.?

Prior to an election being made, expenses relating to the ownership of the homestead are allocated
between the surviving spouse, as life tenant, and the decedent’s descendants, as remaindermen, in
accordance with ch. 738, F.S. If an election is made, expenses relating to the ownership of the
homestead shall be allocated between the surviving spouse and the descendants as tenants in
common in proportion to their respective shares, effective as of the date the election is filed for
recording.’®

With respect to the elective share, the Legislature has specifically provided that, barring express waiver
by a surviving spouse, a married person cannot deprive a surviving spouse of all or most of the
interests in his or her estate through his or her will. Under such circumstances, when inadequate
provisions are made for the surviving spouse, the spouse is given certain inheritance rights by statute;
the surviving spouse may choose the greater of what was provided in the will or what the elective share
statutes provide.

Specifically, the surviving spouse of a person who dies domiciled in Florida has the right to elect to take
a share of the estate of the decedent, known as the elective share,* instead of the share of the estate
provided in the will. The elective share is for the express purpose of caring for the surviving spouse.®

Florida’s elective share laws are codified in Part Il of ch. 732, F. S. Sections 732.201 - 732.2155, F. S,
in the aggregate give the surviving spouse of a decedent who was domiciled in the state on his or her
death the right to a forced share of the decedent’s estate. Generally stated, the elective share is 30% of
the aggregate value of the all of the decedent’s assets at death. There are technical rules that govern
what is included in the asset base against which the elective share can be taken, and the valuation of
those assets for elective share purposes.

The bill amends portions of the Florida Probate Code pertaining to the treatment of homestead property
as it relates to the elective share, the rights and procedural requirements of a surviving spouse taking
an elective share, and provides for interest and attorney fees and costs for certain situations arising out
of elective share related proceedings.

g, 732.401(2)(a-e), F.S. The statute contains language to include in the notice.
*s. 732.401(3), F.S.
*s.732.201,F S.

® In re Anderson's Estate, 394 So0.2d 1146 (Fla. 4th DCA 1981).
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Current Law and Effect of Proposed Changes

Timely Election

The surviving spouse must make a timely election to take the elective share; otherwise the right to the
elective share is forfeited. The elective share is paid outright to the surviving spouse and is awarded
only to the extent that the value of other assets that pass from the decedent to the surviving spouse as
a part of the decedent’s overall testamentary plan do not rise above the requisite 30% level.

The surviving spouse’s right of election may be exercised by various persons. It, of course, may be
exercised by the surviving spouse. It may also be exercised by an attorney in fact or a guardian of the
property of the surviving spouse as long as there is the approval of the court having jurisdiction of the
probate proceeding.® The court, before it approves the election, is required to determine that the
election is in the best interests of the surviving spouse, during the spouse’s probable lifetime.

Except as provided in s. 732.2135(2), F.S., this election is to be filed on or before the earlier of the date
that is six months after the date of service of a copy of the notice of administration on the surviving
spouse, or an attorney in fact or guardian of the property of the surviving spouse, or the date that is two
years after the date of the decedent’s death.’

Within the period provided in s. 732.2135(1), F.S., the surviving spouse, attorney in fact or guardian of
the property of the surviving spouse may petition the court for an extension of time for making an
election. The court, for good cause shown, may extend the time for the election. If the court grants the
petition for an extension, then the election must be filed within the time allowed by the extension.® A
petition for an extension of time for making the election or for approval to make the election tolls the
time for making the election.®

The bill provides that a surviving spouse, or attorney in fact, or guardian of the property, may petition
the court for an extension of time for making an election. In addition to the period of time in s.
732.2135(1), F.S., the parties may petition the court for an extension:

e 40 days after the date of termination of any proceeding which affects the amount the spouse is
entitled to receive under s. 732.2075(1), F.S., if later than the time specified in subsection (1);
e But no more than 2 years after the decedent's death.

Elective Estate

As discussed above, the elective share for a surviving spouse is statutorily set at 30% of the elective
estate.’® The elective share is reduced by the value of any property passing to the spouse in the
decedent's will, under intestacy, or as a pretermitted spouse (not mentioned in the will because the will
was written prior to the marriage). The elective share is in addition to the spouse's right to exempt
property, a family allowance, and homestead."

Once the entry of the order determining the surviving spouse’s entitlement to the elective share has
occurred, the personal representative must file and serve a petition to determine the amount of the
elective share.'? The petition is to contain:

® See's. 732.2125(2), F.S.
"'s.732.2135(1), F.S.
¥s.732.2135(2), F.S.

°s. 732.2135(4), F.S.
105 732.2065, F.S.

s, 7322105, F.S.

"2 Fla. Prob. R. 5.360(c).
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e The name and address of each direct recipient known to the personal representative;

e A description of the proposed distribution of assets to satisfy the elective share, and the time
and manner of distribution; and

e An identification of those direct recipients, if any, from whom a specified contribution will be
required and a statement of the amount of contribution sought from each.

Fla. Prob. R. 5.340 requires an inventory of the elective estate that is to be served together with the
petition. Within 20 days after the service of the petition to determine the amount of the elective share,
any interested person is permitted to serve an objection to the amount of, or distribution of, assets to
satisfy the elective share. The objection must state with particularity the grounds upon which it is based.
If an objection is served, the personal representative has to promptly serve a copy of the objection on
all interested persons who have not previously been served.

If no objection is timely served, the court must enter an order on the petition. The order that is entered
is required to:

o State the amount of the elective share;
o |dentify the assets to be distributed to the surviving spouse in satisfaction of the elective estate,
and

e If contribution is necessary, specify the amount of contribution for which each direct recipient is
liable.

The bill includes the protected homestead in the value of the elective estate. Additionally, the bill
provides rules governing the valuation of the interest in the protected homestead that the surviving
spouse receives as part of his or hers elective share. Specifically, the bill provides that the value of the
protected homestead is:

e The fair market value' of the protected homestead on the date of the decedent's death if the
surviving spouse received a fee simple interest in the property;

¢ One half of the fair market value of the protected homestead on the date of the decedent's
death if the spouse takes a life estate in the property or elects to take an undivided one-half
interest as a tenant in common; or

¢ In the event the surviving spouse validly waives his or her homestead rights, but nevertheless
receives an interest in the protected homestead, the value of the spouse's interest is
determined as property interests that are not protected homestead.

The bill excludes the protected homestead from the elective estate if the surviving spouse waives his or
her homestead rights in a marital agreement under s. 732.702, F.S., or otherwise, and receives no
interest in it. This has the effect of preventing a spouse who has waived his or her right to the
homestead in a premarital or post-marital agreement during the decedent’s lifetime from circumventing
the marital agreement by claiming a portion of the homestead’s value indirectly by taking the elective
share after the decedent’s death.

Contribution and Attorney Fees

Contribution means the remaining unsatisfied balance of the trust or the estate at the time of the
distribution.* Any order of contribution and the resulting personal representative’s duty to collect
contribution is controlled by s. 732.2145, F.S.

'3 The bill provides a definition for fair market value for purposes of s. 732.2055, F.S., as the "net aggregate amount, as of
the date of the decedent's death, of all mortgages, liens, and security interests in which the protected homestead is
subject and for which the decedent is liable, but only to the extent that such amount is not otherwise deducted as a claim
Paid or payable from the elective share." HB 267, lines 234-239.

* See s. 732.2085, F.S.
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Outstanding contributions bear interest at the statutory rate beginning 90 days after the order of
contribution. The court’s order of contribution is prima facie correct in proceedings in any court or
jurisdiction.’® Except as provided in s. 732.2145(3), F.S., the personal representative is required to
collect contribution from the recipients’ of the elective share as provided in the court’s order of
contribution.™® If there is property within the possession or control of the personal representative that is
distributable to a beneficiary or trustee who is required to contribute in satisfaction of the elective share,
the personal representative must withhold the contribution required of the beneficiary or trustee from
distribution.

If, after the order of contribution, the personal representative brings an action to collect contribution
from property that is not within the personal representative’s control, the judgment rendered shall
include the personal representative’s costs and reasonable attorney’s fees." The personal
representative does not have to seek collection of any portion of the elective share from property not
within the control of the personal representative until after the entry of the order of contribution. A
personal representative who has the duty, under s. 732.2145, F.S., of enforcing contribution may be
relieved of that duty by an order of the court finding that it is impracticable to enforce contribution in
view of the improbability of collection under any judgment that might be obtained or otherwise.'®

Nothing in s. 732.2145, F.S., relating to the order of contribution, limits the independent right of the
surviving spouse to collect the elective share as provided in the court’s order of contribution." In fact,
that right is specifically conferred by s. 732.2145(4), F.S. If the surviving spouse brings an action to
enforczg the order, the judgment must include the surviving spouse’s reasonable attorney fees and
costs.

The bill also provides that direct recipients and beneficiaries who are required to make a contribution
payment to the surviving spouse of some portion of the elective share are responsible for the interest
on any unsatisfied amount after two years following the death of the decedent. The interest is in
addition to interest accruing on unsatisfied contributions beginning 90 days after an order of
contribution is entered. This payment of interest is calculated using the statutory rate allowed by Florida
law.

Additionally, the bill grants courts the power to award attorney fees and costs when there is an
objection or dispute over entitlement to or the amount of the elective share, the property interests
included in the elective share or its value, or the satisfaction of the elective share. It adopts the same
standard for granting an award of costs and attorney fees that is used in ss. 733.609, 732.615, 732.616
and 736.1004, F.S., applicable to surcharge actions and proceedings to modify a will or trust. A court
may direct payment from the estate or from a party’s interest in the elective share or the elective estate,
or may enter a judgment that can be satisfied from other property of the party.

The Savings Clause and Elective Share Trusts

Under the Code, a trust referred to as an "elective share trust," may be established for the benefit of a
surviving spouse. An elective share trust is a trust under which:

¢ The surviving spouse is entitled for life to the use of the property or to all of the income payable
at least as often annually;

'S5, 732.2145(1), F.S.
1°s. 732.2145(2), F.S.
7's. 732.2145(2)(b), F.S.
18 s.732.2145(3), F.S.
95, 732.2145(4), F.S.

2 q.
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e The surviving spouse has the right under the terms of the trust or state law to require the trustee
either to make the property productive or to convert it within a reasonable time; and

e During the spouse’s life, no person other than the spouse has the power to distribute income or
principal to anyone other than the spouse.

Moreover, s. 738.606, F.S., part of the Florida Uniform Principal Income Act, provides special
protections when a marital deduction may be taken under the Internal Revenue Code or comparable
law of any state. Specifically, where a deduction is allowed for all or part of a trust that must be
distributed to the grantor's spouse, and the assets of which consist substantially of property that does
not produce sufficient income for the spouse, the spouse may require the trustee to make the property
productive of income, convert property within a reasonable time, or exercise the power conferred by ss.
738.104 and 738.1041, F.S., related to a trustee's power to adjust.

Under current law, not all elective share trusts will be made subject to a marital deduction election.

The bill expands the scope of the savings clause found in s. 738.606, F.S, to include an “elective share
trust,” as that term is defined in s. 732.2025(2), F. S. As with marital trusts intended to qualify for the
estate tax marital deduction (which trusts are presently protected by the savings provisions of Section
738.606, Fla. Stat.), to qualify as an elective share trust, the governing instrument that creates the trust
must give the surviving spouse the power to compel the trustee to convert property that is not
productive of income into property that is so productive.

Because not all elective share trusts will also be made subject to a marital deduction election, the bill
specifically extends the savings provision of this s. 738.606, F.S., to those elective share trusts for
which a marital deduction is not elected in order to satisfy the requirements for an elective share trust.

B. SECTION DIRECTORY:
Section 1 amends s. 732.2025, F.S., relating to definitions.

Section 2 amends s. 732.2035, F.S. relating to property entering into the elective share.
Section 3 amends s. 732.2045, F.S., relating to exclusions and overlapping application.
Section 4 amends s. 732.2055, F.S., relating to valuation of the elective share.

Section 5 amends s. 732.2075, F.S., relating to sources from which elective share payable.
Section 6 amends s. 732.2085, F.S., relating to liability of direct recipients and beneficiaries.
Section 7 amends s. 732.2095, F.S., relating to valuation of property satisfying elective share.
Section 8 amends s. 732.2115, F.S. relating to protection of payors and other third parties.
Section 9 amends s. 732.2135, F.S,, relating to time of election; extensions; withdrawal.
Section 10 amends s. 732.2145, F.S., relating to order of contribution and duty to collect.
Section 11 creates s. 732.2151, F.S,, relating to award of fees and costs.

Section 12 amends s. 738.606, F.S., relating to property not productive of income.

Section 13 relates to applicability.

Section 14 provides for an effective date of July 1, 2017.
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Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state government revenue.

2. Expenditures:

The bill does not appear to have any impact on state government expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:
The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may have a fiscal impact as a result of awarding attorney fees and costs in certain elective
share proceedings. The impact could be positive for attorneys, beneficiaries, or spouses who are
required to file actions while pursuing claims related to the elective share. The impact could also be
negative on estates and beneficiaries defending against such actions as an award for attorney fees and
costs against the estate could come out of assets in the estate.

The bill may have a fiscal impact for parties responsible for contributing towards the elective share and
parties awaiting contributions to satisfy their elective share. An award of interest would have a negative
impact on beneficiaries responsible for contributing to the elective share and a positive impact on
surviving spouses who have not had their elective share satisfied.

D. FISCAL COMMENTS:
None.

Ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:
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None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a
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FLORIDA H O U S E O F R EPRESENTATIVE S

PCS for HB 267 ORIGINAL 2017

1 A bill to be entitled

2 An act relating to estates; amending s. 732.2025,

3 F.S.; conforming cross-references; amending s.

4 732.2035, F.S5.; providing that a decedent's property
5 interest in the protected homestead is included in the
6 elective estate; amending s. 732.2045, F.S.; revising
7 the circumstances under which the decedent's property
8 interest in the protected homestead is excluded from
9 the elective estate; amending s. 732.2055, F.S.;

10 providing for the wvaluation of the decedent's

11 protected homestead under certain circumstances;

12 amending s. 732.2075, F.S.; conforming cross-

13 references; amending s. 732.2085, F.S.; requiring the
14 payment of interest on any unpaid portion of a

15 person's required contribution toward the elective

16 share with respect to certain property; amending s.
17 732.2095, F.S.; revising provisions relating to the
18 valuation of a surviving spouse's interest in property
19 to include protected homestead; conforming cross-
20 references; amending s. 732.2115; conforming a cross-
21 reference; amending s. 732.2135, F.S.; revising the
22 period within which a specified person may petition
23 the court for an extension of time for making an
24 election; removing a provision authorizing assessment
25 of attorney fees and costs if an election is made in
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FLORIDA H O U S E O F R EPRESENTATI VE S

PCS for HB 267 ORIGINAL 2017
26 bad faith; amending s. 732.2145, F.S.; requiring the
27 payment of interest on any unpaid portion of a
28 person's required contribution toward the elective
29 share after a certain date; creating s. 732.2151,
30 F.S.; providing for the award of fees and costs in
31 certain elective share proceedings; providing that a
32 court may direct payment from certain sources;
33 providing applicability; amending s. 738.606, F.S.;
34 providing that a surviving spouse may require a
35 trustee of a marital or elective share trust to make
36 property productive of income; providing
37 applicability; providing an effective date.

38
39! Be It Enacted by the Legislature of the State of Florida:
40
41 Section 1. Subsections (1) and (9) of section 732.2025,

42 Florida Statutes, are amended to read:

43 732.2025 Definitions.—As used in ss. 732.2025-732.2155,

44 the term:

45 (1) "Direct recipient” means the decedent's probate estate
46| and any other person who receives property included in the

47 elective estate by transfer from the decedent, including

48 transfers described in s. 732.2035(9) s—332-26835t8%, by right

49| of survivorship, or by beneficiary designation under a governing

50 instrument. For this purpose, a beneficiary of an insurance
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FLORIDA H O U S E O F R EPRESENTATIVES

PCS for HB 267 ORIGINAL 2017

51| policy on the decedent's life, the net cash surrender value of
521 which is included in the elective estate, is treated as having
53| received property included in the elective estate. In the case
54| of property held in trust, "direct recipient"” includes the

55 trustee but excludes the beneficiaries of the trust.

56 (9) "Revocable trust" means a trust that is includable in
57 the elective estate under s. 732.2035(5) s+—F32+2035H43.
58 Section 2. Section 732.2035, Florida Statutes, is amended

591 to read:

60 732.2035 Property entering into elective estate.—Except as
61| provided in s. 732.2045, the elective estate consists of the sum
62{ of the values as determined under s. 732.2055 of the following
63! property interests:

64 (1) The decedent's probate estate.

65 (2) The decedent's interest in property which constitutes

66 the protected homestead of the decedent.

67 (3) The decedent's ownership interest in accounts or
68 securities registered in "Pay On Death," "Transfer On Death,"
69 "In Trust For," or coownership with right of survivorship form.

70 For this purpose, "decedent's ownership interest" means, in the
71 case of accounts or securities held in tenancy by the entirety,
72 one-half of the value of the account or security, and in all

73 other cases, that portion of the accounts or securities which
74 the decedent had, immediately before death, the right to

75| withdraw or use without the duty to account to any person.
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F L ORI DA H O U S E O F R EPRESENTATI VE S

PCS for HB 267 ORIGINAL 2017

76 {(4)43> The decedent's fractional interest in property,

77| other than property described in subsection (3)+42% or subsection
78| (8)+47+, held by the decedent in joint tenancy with right of

79| survivorship or in tenancy by the entirety. For this purpose,

80 "decedent's fractional interest in property" means the value of
81| the property divided by the number of tenants.

82 {5)44% That portion of property, other than property

83 described in subsection (2) and subsection (3), transferred by

84| the decedent to the extent that at the time of the decedent's

85| death the transfer was revocable by the decedent alone or in

86| conjunction with any other person. This subsection does not

87| apply to a transfer that is revocable by the decedent only with
88| the consent of all persons having a beneficial interest in the
89| property.

90 (6) (a)45++far That portion of property, other than property

91 described in subsection (2)+42+, subsection (4), subsection (5),

92 or subsection (8)+#, transferred by the decedent to the extent
93| that at the time of the decedent's death:

94 1. The decedent possessed the right to, or in fact enjoyed
95 the possession or use of, the income or principal of the

96| property; or

97 2. The principal of the property could, in the discretion
98| of any person other than the spouse of the decedent, be

99| distributed or appointed to or for the benefit of the decedent.
100
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101 In the application of this subsection, a right to payments under
102 a commercial or private annuity, an annuity trust, a unitrust,
103] or a similar arrangement shall be treated as a right to that
104| portion of the income of the property necessary to equal the
105| annuity, unitrust, or other payment.

106 (b) The amount included under this subsection is:

107 1. With respect to subparagraph (a)l., the value of the
108} portion of the property to which the decedent's right or

109 enjoyment related, to the extent the portion passed to or for
110| the benefit of any person other than the decedent's probate

111} estate; and

112 2. With respect to subparagraph (a)2., the value of the
113) portion subject to the discretion, to the extent the portion
114| passed to or for the benefit of any person other than the

115] decedent's probate estate.

116 (c) This subsection does not apply to any property if the
117| decedent's only interests in the property are that:

118 1. The property could be distributed to or for the benefit
119| of the decedent only with the consent of all persons having a

" 120| beneficial interest in the property; or

121 2. The income or principal of the property could be

122| distributed to or for the benefit of the decedent only through
123] the exercise or in default of an exercise of a general power of
124 appointment held by any person other than the decedent; or

125 3. The income or principal of the property is or could be
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126 distributed in satisfaction of the decedent's obligation of

127 support; or

128 4. The decedent had a contingent right to receive

129| principal, other than at the discretion of any person, which
130| contingency was beyond the control of the decedent and which had
131| not in fact occurred at the decedent's death.

132 (7)46> The decedent's beneficial interest in the net cash
133| surrender value immediately before death of any policy of

134| insurance on the decedent's life.

135 (8)+#+ The value of amounts payable to or for the benefit
136| of any person by reason of surviving the decedent under any

137| public or private pension, retirement, or deferred compensation
138| plan, or any similar arrangement, other than benefits payable
139| under the federal Railroad Retirement Act or the federal Social
140| Security System. In the case of a defined contribution plan as
141 defined in s. 414(i) of the Internal Revenue Code of 1986, as
142) amended, this subsection shall not apply to the excess of the
143) proceeds of any insurance policy on the decedent's life over the
144} net cash surrender value of the policy immediately before the
1457 decedent's death.

146 (9)48) Property that was transferred during the l-year
147 period preceding the decedent's death as a result of a transfer
148| by the decedent if the transfer was either of the following

149| types:

150 (a) Any property transferred as a result of the
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151! termination of a right or interest in, or power over, property
152 that would have been included in the elective estate under

153 subsection (5)+44+ or subsection (6)45} if the right, interest,
154 or power had not terminated until the decedent's death.

155 (b) Any transfer of property to the extent not otherwise
156 included in the elective estate, made to or for the benefit of
157 any person, except:

158 1. Any transfer of property for medical or educational
159| expenses to the extent it qualifies for exclusion from the

160] United States gift tax under s. 2503(e) of the Internal Revenue
161 Code, as amended; and

162 2. After the application of subparagraph 1., the first
163| annual exclusion amount of property transferred to or for the
164| benefit of each donee during the l-year period, but only to the
165| extent the transfer qualifies for exclusion from the United

166| States gift tax under s. 2503 (b) or (c) of the Internal Revenue
167 Code, as amended. For purposes of this subparagraph, the term
168 "annual exclusion amount"” means the amount of one annual

169| exclusion under s. 2503(b) or (c) of the Internal Revenue Code,
170| as amended.

171 (c¢) Except as provided in paragraph (d), for purposes of
172| this subsection:

173 1. A "termination" with respect to a right or interest in
174| property occurs when the decedent transfers or relingquishes the

175 right or interest, and, with respect to a power over property, a
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176 termination occurs when the power terminates by exercise,

177 release, lapse, default, or otherwise.

178 2. A distribution from a trust the income or principal of
179 which is subject to subsection (5)+44}, subsection (6)+5+, or
180 subsection (10)+494- shall be treated as a transfer of property by
181| the decedent and not as a termination of a right or interest in,
182| or a power over, property.

183 (d) Notwithstanding anything in paragraph (c) to the

184 contrary:

185 1. A "termination" with respect to a right or interest in
186| property does not occur when the right or interest terminates by
187| the terms of the governing instrument unless the termination is
188{ determined by reference to the death of the decedent and the

189| court finds that a principal purpose for the terms of the

190 instrument relating to the termination was avoidance of the

191| elective share.

192 2. A distribution from a trust is not subject to this

193] subsection i1f the distribution is required by the terms of the
194) governing instrument unless the event triggering the

195 distribution is determined by reference to the death of the

196| decedent and the court finds that a principal purpose of the

197 terms of the governing instrument relating to the distribution
198 1is avoidance of the elective share.

199 (10)+48+ Property transferred in satisfaction of the

200 elective share.
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201 Section 3. Paragraph (i) of subsection (1) of section

202 732.2045, Florida Statutes, is amended to read:

203 732.2045 Exclusions and overlapping application.—
204 (1) EXCLUSIONS.-—Section 732.2035 does not apply to:
205 (i) Property which constitutes the protected homestead of

206| the decedent if the surviving spouse validly waived his or her

207} homestead rights as provided under s. 732.702, or otherwise

208] under applicable law, and such spouse did not receive any

209| interest in the protected homestead upon the decedent's death

210| whether-held by the decedenter by o trust ot —the decedentts
211| death.

212 Section 4. Section 732.2055, Florida Statutes, is amended
213| to read:

214 732.2055 Valuation of the elective estate.—For purposes of
215 s. 732.2035, "value" means:

216 (1) (a) In the case of protected homestead:

217 1. TIf the surviving spouse receives a fee simple interest,

218 the fair market value of the protected homestead on the date of
219 the decedent's death.

220 2. If the spouse takes a life estate as provided in s.

221 732.401(1), or validly elects to take an undivided one-half

222y 1interest as a tenant in common as provided in s. 732.401(2),

223{ one-half of the fair market value of the protected homestead on

224 the date of the decedent's death.

225 3. If the surviving spouse validly waived his or her
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226| homestead rights as provided under s. 732.702 or otherwise under

227| applicable law, but nevertheless receives an interest in the

228| protected homestead, other than an interest described in s.

229 732.401, including an interest in trust, the value of the

230| spouse's interest is determined as property interests that are

231| not protected homestead.

232 {(b) For purposes of this subsection, fair market value is

233} net of the aggregate amount, as of the date of the decedent's

234| death, of all mortgages, liens, and security interests to which

235| the protected homestead is subject and for which the decedent is

236 liable, but only to the extent that such amount is not otherwise

237| deducted as a claim paid or payable from the elective estate.

238 {(2) In the case of any policy of insurance on the
239 decedent's life includable under s. 732.2035(5), (6), or (7) s=

240 FBA235H4+—+53+—er—+6}, the net cash surrender value of the
241| policy immediately before the decedent's death.

242 (3)¥2r In the case of any policy of insurance on the

243 decedent's life includable under s. 732.2035(9) s—F32-20354+8),

2441 the net cash surrender value of the policy on the date of the
245 termination or transfer.

246 {4)+3+ 1In the case of amounts includable under s.

247 732.2035(8) s58+—F32-2835+7), the transfer tax value of the

248 amounts on the date of the decedent's death.

249 (5)44)+ 1In the case of other property included under s.
250 732.2035(9) 8+—F322083548), the fair market value of the
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2511 property on the date of the termination or transfer, computed
252| after deducting any mortgages, liens, or security interests on
253| the property as of that date.

254 (6)45)> In the case of all other property, the fair market
255 value of the property on the date of the decedent's death,

256 computed after deducting from the total value of the property:

257 (a) All claims paid or payable from the elective estate;
258| and

259 {(b) To the extent they are not deducted under paragraph
260 (a), all mortgages, liens, or security interests on the

261| property.

262 Section 5. Paragraph (b) of subsection (1), paragraph (b)
263| of subsection (2), and paragraph (c) of subsection (3) of

264 section 732.2075, Florida Statutes, are amended to read:

265 732.2075 Sources from which elective share payable;

266| abatement.-—

267 (1) Unless otherwise provided in the decedent's will or,
268 in the absence of a provision in the decedent's will, in a trust
269| referred to in the decedent's will, the following are applied
270 first to satisfy the elective share:

271 {(b) To the extent paid to or for the benefit of the

272 surviving spouse, amounts payable under any plan or arrangement
273 described in s. 732.2035(8) s—F32-2035(%.

274 (2) If, after the application of subsection (1), the

275 elective share is not fully satisfied, the unsatisfied balance
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276 shall be allocated entirely to one class of direct recipients of
277 the remaining elective estate and apportioned among those

278| recipients, and if the elective share amount is not fully

279 satisfied, to the next class of direct recipients, in the

280| following order of priority, until the elective share amount is

281| satisfied:

282 (b) Class 2.—Recipients of property interests, other than

283 protected charitable interests, included in the elective estate

284 under s. 732.2035(3), (4), or (7) s+—432-26352 3 )r+—or—6+
285 and, to the extent the decedent had at the time of death the

286| power to designate the recipient of the property, property
287 interests, other than protected charitable interests, included

288| under s. 732.2035(6) and (8) s—732—203545+—arnd—+H-.
289

290 For purposes of this subsection, a protected charitable interest
291| is any interest for which a charitable deduction with respect to
292 the transfer of the property was allowed or allowable to the

293| decedent or the decedent's spouse under the United States gift
294 or income tax laws.

295 (3) 1If, after the application of subsections (1) and (2),
296| the elective share amount is not fully satisfied, the additional
297 amount due to the surviving spouse shall be determined and

298 satisfied as follows:

299 (c) If there is more than one trust to which this

300 subsection could apply, unless otherwise provided in the
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301| decedent's will or, in the absence of a provision in the

302 decedent's will, in a trust referred to in the decedent's will,
303| the unsatisfied balance shall be apportioned pro rata to all
304| such trusts in proportion to the value, as determined under s.
305 732.2095(2) (f) s+—F32-20952++te}, of the surviving spouse's

306 beneficial interests in the trusts.

307 Section 6. Paragraph (a) of subsection (3) of section

308 732.2085, Florida Statutes, is amended to read:

309 732.2085 Liability of direct recipients and

310{ Dbeneficiaries.—

311 (3) If a person pays the value of the property on the date
312 of a sale or exchange or contributes all of the property

313 received, as provided in paragraph (2) (b):

314 (a) No further contribution toward satisfaction of the

315 elective share shall be required with respect to that property.

316| However, if a person's required contribution is not fully paid

317 by 2 years after the date of the death of the decedent, such

318 person must also pay interest at the statutory rate on any

319! portion of the required contribution that remains unpaid.

320 Section 7. Section 732.2095, Florida Statutes, is amended
321 to read:

322 732.2095 Valuation of property used to satisfy elective
323 share.—
324 (1) DEFINITIONS.—As used in this section, the term:
325 (a) "Applicable valuation date" means:
Page 13 of 22
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326 1. In the case of transfers in satisfaction of the

327 elective share, the date of the decedent's death.

328 2. 1In the case of property held in a qualifying special
329| needs trust on the date of the decedent's death, the date of the
330| decedent's death.

331 3. In the case of other property irrevocably transferred
332 to or for the benefit of the surviving spouse during the

333 decedent's 1life, the date of the transfer.

334 4. In the case of property distributed to the surviving
335 spouse by the personal representative, the date of distribution.
336 5. Except as provided in subparagraphs 1., 2., and 3., in
337] the case of property passing in trust for the surviving spouse,
338| the date or dates the trust is funded in satisfaction of the
339 elective share.

340 6. In the case of property described in s. 732.2035(2),
341 (3), or (4) s—F+3220352rer—{3}, the date of the decedent's
342| death.

343 7. In the case of proceeds of any policy of insurance

344 payable to the surviving spouse, the date of the decedent's

345 death.

346 8. In the case of amounts payable to the surviving spouse
347 wunder any plan or arrangement described in s. 732.2035(8) s~

348 F32-2635+7, the date of the decedent's death.

349 9. In all other cases, the date of the decedent's death or

350 the date the surviving spouse first comes into possession of the
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351| property, whichever occurs later.

352 (b) "Qualifying power of appointment"”" means a general

3531 power of appointment that is exercisable alcone and in all events
354| Dby the decedent's spouse in favor of the spouse or the spouse's
355| estate. For this purpose, a general power to appoint by will is
356] a qualifying power of appointment if the power may be exercised
357| by the spouse in favor of the spouse's estate without the

358} consent of any other person.

359 (c) "Qualifying invasion power" means a power held by the
360 surviving spouse or the trustee of an elective share trust to
361 invade trust principal for the health, support, and maintenance
362 of the spouse. The power may, but need not, provide that the

363| other resources of the spouse are to be taken into account in
364| any exercise of the power.

365 (2) Except as provided in this subsection, the value of
366 property for purposes of s. 732.2075 is the fair market value of
367| the property on the applicable valuation date.

368 {a) If the surviving spouse has a life interest in

369| property not in trust that entitles the spouse to the use of the

370 property for life, including, without limitation, a life estate

371| in protected homestead as provided in s. 732.401(1), the value

372 of the spouse's interest is one-half of the value of the
373 property on the applicable valuation date.

374 (b) If the surviving spouse elects to take an undivided

375] one-half interest in protected homestead as a tenant in common
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376| as provided in s. 732.401(2), the value of the spouse's interest

377 is one-half of the value of the property on the applicable

378 valuation date.

379 (c) If the surviving spouse validly waived his or her

380! homestead rights as provided in s. 732.702 or otherwise under

381{ applicable law but nevertheless receives an interest in

382{ protected homestead, other than an interest described in s.

383 732.401, including, without limitation, an interest in trust,

384 the value of the spouse's interest is determined as property

385 interests that are not protected homestead.

386 (d)4k+ If the surviving spouse has an interest in a trust,
387 or portion of a trust, which meets the requirements of an

388| elective share trust, the value of the spouse's interest is a
389| percentage of the value of the principal of the trust, or trust
390| portion, on the applicable valuation date as follows:

391 1. One hundred percent if the trust instrument includes
392| both a qualifying invasion power and a qualifying power of

393) appointment.

394 2. Eighty percent if the trust instrument includes a

3951 qualifying invasion power but no qualifying power of

396| appointment.

397 3. Fifty percent in all other cases.

398 (e)+e+ 1If the surviving spouse is a beneficiary of a

399| trust, or portion of a trust, which meets the requirements of a

400| qualifying special needs trust, the value of the principal of
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401 the trust, or trust portion, on the applicable valuation date.
402 (f)4e If the surviving spouse has an interest in a trust
403| that does not meet the reguirements of either an elective share
404 trust or a qualifying special needs trust, the value of the

405 spouse's interest is the transfer tax value of the interest on
406| the applicable valuation date; however, the aggregate value of
407 all of the spouse's interests in the trust shall not exceed one-
408} half of the value of the trust principal on the applicable

409] wvaluation date.

410 {g)+er+ In the case of any policy of insurance on the

411| decedent's life the proceeds of which are payable outright or to
412| a trust described in paragraph (d)-k}, paragraph (e)+e}, or

413| paragraph (f)+4&3, the value of the policy for purposes of s.

414 732.2075 and paragraphs (d), (e), and (f) Hor+———Ftey—anrd—tdy is
415 the net proceeds.

416 {(h)4+£> In the case of a right to one or more payments from

417 an annuity or under a similar contractual arrangement or under

418 any plan or arrangement described in s. 732.2035(8) s=

419 222835+, the value of the right to payments for purposes of

420 s. 732.2075 and paragraphs (d), (e), and (f) -brr—tey—and—tcr
421 is the transfer tax value of the right on the applicable

422 wvaluation date.

423 Section 8. Section 732.2115, Florida Statutes, is amended
424 to read:

425 732.2115 Protection of payors and other third parties.—
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426| Although a property interest is included in the decedent's

427 elective estate under s. 732.2035(3)-(9) s8—F322035{L2+—{8}, a
428| payor or other third party is not liable for paying,

429| distributing, or transferring the property to a beneficiary

430| designated in a governing instrument, or for taking any other
4311 action in good faith reliance on the validity of a governing
432| instrument.

433 Section 9. Section 732.2135, Florida Statutes, is amended
434 to read:

435 732.2135 Time of election; extensions; withdrawal.-—

436 (1) Except as provided in subsection (2), the election
437 must be filed on or before the earlier of the date that is 6
438| months after the date of service of a copy of the notice of

439 administration on the surviving spouse, or an attorney in fact
440| or guardian of the property of the surviving spouse, or the date
441| that is 2 years after the date of the decedent's death.

442 (2) Within the period provided in subsection (1), or 40

443| days after the date of termination of any proceeding which

444| affects the amount the spouse is entitled to receive under s.

445 732.2075(1), whichever is later, but no more than 2 years after

446] the decedent's death, the surviving spouse or an attorney in

447 fact or guardian of the property of the surviving spouse may
4481 petition the court for an extension of time for making an
449| election. For good cause shown, the court may extend the time

450 for election. If the court grants the petition for an extension,
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451{ the election must be filed within the time allowed by the

452| extension.

453 {(3) The surviving spouse or an attorney in fact, guardian
454 of the property, or personal representative of the surviving
455 spouse may withdraw an election at any time within 8 months

456 after the decedent's death and before the court's order of

457 contribution.

458 {(4) A petition for an extension of the time for making the
459| election or for approval to make the election shall toll the
460| time for making the election.

461 +5+—FF the—ecourt—determines—that—apretection—3s—made—or
462| pursvedinbad faith, the court may assess—attorpey's—fees—and
463| <eeosts—against—the survivingspouse—or the survivingspousels
464| estater

465 Section 10. Subsection (1) of section 732.2145, Florida
466 Statutes, is amended to read:

467 732.2145 Order of contribution; personal representative's
468 duty to collect contribution.—

469 (1) The court shall determine the elective share and

470 contribution. Any amount of the elective share not satisfied

4711 within 2 years of the date of death of the decedent shall bear

4727 1interest at the statutory rate until fully satisfied, even if an

473| order of contribution has not yet been entered. Contributions

474 shall bear interest at the statutory rate beginning 90 days

475 after the order of contribution. The order is prima facie
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476 correct in proceedings in any court or jurisdiction.
477 Section 11. Section 732.2151, Florida Statutes, is created
478 to read:

479 732.2151 Award of fees and costs in elective share

480| proceedings.—

481 (1) The court may award taxable costs as in chancery

482 actions, including attorney fees, in any proceeding under this

483] part in which there is an objection to or dispute over:

484 (a) The entitlement to or the amount of the elective

485 share;

486 {b) The property interests included in the elective

487 estate, or its value; or

488 (c) The satisfaction of the elective share.

489 (2) When awarding taxable costs or attorney fees, the

490| court may do one or more of the following:

491 (a) Direct payment from the estate.

492 (b) Direct payment from a party's interest in the elective

493 share or the elective estate.

494 (c) Enter a judgement that can be satisfied from other

4951 property of the party.

496 (3) In addition to any of the fees that may be awarded

497 under subsections (1) and (2), if the personal representative

498 does not file a petition to determine the amount of the elective

499 share as required by the Florida Probate Rules, the electing

500| spouse or the attorney-in-fact, guardian of the property, or
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501| personal representative of the electing spouse may be awarded

502 from the estate reasonable costs, including attorney fees,

503} 4incurred in connection with the preparation and filing of the

504| petition.

505 (4) This section applies to all proceedings commenced on

506| or after July 1, 2017, without regard to the date of the
507| decedent's death.

508 Section 12. Subsection (1) of section 738.606, Florida

509 Statutes, i1s amended to read:

510 738.606 Property not productive of income.—

511 (1) TIf a marital deduction under the Internal Revenue Code
512 or comparable law of any state is allowed for all or part of a

513 trust, or if assets are transferred to a trust that satisfies

514 the requirements of s. 732.2025(2) (a) and (c¢), and such assets

515| have been used in whole or in part to satisfy an election by a

516| surviving spouse under s. 732.2125 and the—dnceme—-of-which-must
517| be—daistributed—to—the—granteor!'s spouse and—the assets—ofwhich
518 consist substaentiadly of property that, in the aggregate, does

519] not provide the spouse with sufficient income from or use of the
520 trust assets, and 1f ke amounts the trustee transfers from
521! principal to income under s. 738.104 and distributes to the
522| spouse from principal pursuant to the terms of the trust are
523 insufficient to provide the spouse with the beneficial enjoyment

524| required to obtain the marital deduction, even though, in the

525 case of an elective share trust, a marital deduction is not made
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526| or is only partially made, the spouse may require the trustee of
527| such marital trust or elective share trust to make property
528] productive of income, convert property within a reasonable time,
529} or exercise the power conferred by ss. 738.104 and 738.1041. The
530| trustee may decide which action or combination of actions to
531| take. (
532 Section 13. Applicability.—Except as otherwise provided in
533| this act, the amendments made by this act apply to decedents
534 whose death occurred on or after July 1, 2017.
535 Section 14. This act shall take effect July 1, 2017.
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SUMMARY ANALYSIS

A will is a legal document used to designate the distribution of a person's assets upon death. To be valid, a will
must follow certain formalities with respect to its creation, execution, preservation, revocation, and filing. To be
admitted to probate, a will must have been signed by the testator (the person making the will) in the presence
of 2 witnesses, one of which must testify to the authenticity of the bill unless certain other conditions are met or
unless the will is self-proved. A self-proved will is one executed in the presence of two witnesses and a notary
where the witnesses sign an affidavit regarding validity. A will may be revoked by the testator at any time prior
to the testator's death. There is no statutory requirement regarding storage of a will, but there is a requirement
that anyone possessing a will must file it with the clerk of the court within 10 days of learning of the death of the
testator. Current law appears to presume that a will is written in ink on paper.

The bill provides for the creation of an electronic will. An electronic will is executed, modified, and revoked
similar as to how a paper will is under current law. The bill provides a means for self-proof of an electronic will,
storage, filing, and venue and courts responsible for presiding over matters related to the electronic will. The
bill creates a concept of a "qualified custodian” who is responsible for possessing and controlling the electronic
will in addition to other various responsibilities outlined in the bill.

The bill does not appear to have a fiscal impact on state or local governments.

The bill has an effective date of July 1, 2017, and only applies to electronic wills executed on or after that date.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background and Current Law

A will, very generally, is a legal document that a person (a “testator’) may use to determine who gets
his or her property when he or she dies. As set forth in the Florida Probate Code, codified as ch. 731-
735, F.S., the legal definition of a will is:

an instrument, including a codicil, executed by a person in the manner prescribed by this
code, which disposes of the person’s property on or after his or her death and includes
an instrument which merely appoints a personal representative or revokes or revises
another will."

Wills do not dispose of all of a testator’s property, but only his or her “estate’—i.e., those assets that
are subject to probate administration.? Probate is a court-supervised process for identifying and
gathering the assets of a deceased person (decedent), paying the decedent’s debts, and distributing
the decedent’s assets to his or her beneficiaries. Other assets are disposed of outside of probate.

Without a will, a decedent’s estate will be distributed pursuant to the intestacy statutes, which devise a
decedent’s estate according to what might be described as default rules. With a will, however, a
testator may, as a general matter, devise his or her estate to whomever he or she likes. Also, with a
will, a testator may designate a person known as a personal representative to carry out the terms of the
will. Otherwise, a court will choose the personal representative.

A will is an important tool for estate planning. A will is also by its nature a sensitive document, as it
speaks for someone who can no longer speak about distributing his or her estate. Moreover, the assets
of an estate may be substantial, and the beneficiaries might not be cooperative or trusting of each
other. Current law provides for the methods of a will's creation, execution, preservation, revocation,
filing, and other aspects to certain formalities.

Executing a Will

A will must be “in writing” and signed at its end by either the testator or by someone else for the
testator. If someone else signs for the testator, the person must do so in the testator’'s presence and at
the testator’s direction.’ At least two persons must witness the testator sign the will or must witness the
testator’'s acknowledgement that he or she previously signed the will or that another person subscribed
the testator's name to the will.* These witnesses must sign the will in the presence of each other and
the testator.® For wills executed in other states, the requirements may be different. The consequence of
failing to strictly comply with these requirements is that the will is not valid.®

''s. 731.201(40), F.S.

%s.731.201(14), F.S.

%s. 732.502(1)(a), F.S.

*s.732.502(1)(b), F.S.

%s. 732.502(1)(c), F.S.

® See, s. 732.502(2), F.S. A will executed in another state is valid in Florida if the will is executed in accordance with the
laws of this state, the laws of the state in which it was executed, or both. This does not apply to nuncupative wills (oral
wills) or holographic wills (wills written in the hand of the testator, but not properly executed as set forth in section
732.502(1), F.S.), which are not valid in Florida regardiess of whether they were executed according to the laws of the

state in which they were executed.
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Though s. 732.502(1), F.S., specifies that a will must be “in writing” and that certain persons must
“sign” or attach their “signature,” these terms are not defined in the statutes. Moreover, there is no
explicit statement in the Florida Probate Code that an electronic will is invalid, that an electronic
signature is invalid, or that a will must be executed on paper.

Section 668.004, F.S., states that, “[u]nless otherwise provided by law, an electronic signature may be
used to sign a writing and shall have the same force and effect as a written signature.” An electronic
signature, as defined in s. 668.003(4), F.S., is:

any letters, characters, or symbols, manifested by electronic or similar means, executed
or adopted by a party with an intent to authenticate a writing. A writing is electronically
signed if an electronic signature is logically associated with such writing.

The Florida Probate Code does not specify how a will must be stored. However, the custodian of a will
must deposit the will with the court within 10 days after receiving information of the testator’s death.® If
the custodian fails to do so without just or reasonable cause, he or she is be subject to liability.

Self-Proved Wills

The necessity of procuring an attesting witness as part of the estate administration process, before a
will can be admitted to probate, is dispensed with when the will is self-proved. Section 733.201(1), F.S.,
provides that a will which is self-proved in accordance with the Code may be admitted to probate
without further proof. In a will contest, when the proponent initially has the burden to establish prima
facie the will's formal execution and attestation, a self-proving affidavit executed in accordance with

s. 732.503, F.S., is admissible to meet and satisfy this burden. The affidavit must be evidenced by a
certificate attached to or following the will. °

The will can be self-proved either at the time of its execution or at a subsequent date. Section
732.503(1), F.S., provides that when the will or codicil is self-proved at a subsequent date, the testator
is required to acknowledge it. Other than dispensing with the requirement that a witness be brought
forward so that the will can be admitted to probate, the self-proving provision has no other effect.

Proving a Will in Probate

To acquire a court order distributing the testator’s estate assets in line with the terms of a will, the will
must be probated.'® For a will to be admitted to probate in Florida, it must be “proved.” No statute
describes what it means for a will to be proved or what it is about the will or purported will that is being
proved. However, it is apparent that proving a will means proving that the will is what it purports to be—
i.e., the last will and testament of the testator—and that it was validly executed. The venue for a
probate proceeding is set forth in s. 731.101(1), F.S., which states:

(1) The venue for probate of wills and granting letters shall be:

(a) In the county in this state where the decedent was domiciled.

(b) If the decedent had no domicile in this state, then in any county where the decedent’s
property is located.

" The Uniform Electronic Transaction Act is set forth in s. 668.50, F.S. It includes a statement that the “section” does not
govern, among other things, a transaction that is governed by a law governing the creation and execution of wills. Section
668.004, which provides broad permission to electronically sign a document, is of course a different section. But even if it
were not, or even if it did not exist, section 668.50, F.S., would not appear to prohibit electronically signing a will.
®s.732.901(1), F.S.

® The officer’s certificate must be substantially in the form set forth at s. 732.503, F.S. The form requires that the
witnesses state that they witnessed the testator sign the will. However, the statutory requirements for executing a will do
not require withesses to witness the testator sign the will. Section 732.502, F.S., provides that the witnesses may either
witness the testator sign, or witness the testator acknowledge his or her prior signature.

1% See s. 733.103(1), F.S.
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(c) If the decedent had no domicile in this state and possessed no property in this state,
then in the county where any debtor of the decedent resides.

A will may be proved by having one of the attesting witnesses swear or affirm an oath regarding the will
before a circuit judge or any of the other persons set forth in s. 733.201(2), F.S. If it appears to the
court that no attesting withess can be found, that no attesting witness still has capacity, or that the
testimony of an attesting witness cannot be obtained within a reasonable time, the court must resort to
another method of proving a will.

The other method is through an oath of the personal representative nominated by the will or a different
person who has no interest in the estate under the will. This oath must include a statement that “the
person believes the writing exhibited to be the last will and testament of the decedent.”"’

Revoking a Wil

Under s. 732.506, F.S., a will may be revoked by the testator at any time prior to their death. In order to
properly revoke a will, the testator, or some other person in the testator's presence and at the testator's
direction, can burn, tear, cancel, deface, obliterate, or destroy it with the intent, "and for the purpose, of
revocation."

Additionally, a testator may revoke his or her will pursuant to a writing signifying the testator's intent to
revoke or by creating a new will inconsistent with the contents of the original will, so long as the
signature requirements of s. 732.502, F.S., are met.

Effect of Proposed Changes

This bill creates the Florida Electronic Wills Act, which regulates and expressly allows the use of
“electronic wills.” The Act defines an electronic will as:

an instrument, including a codicil, executed in accordance with s. 732.523 by a person in
the manner prescribed by this act, which disposes of the person’s property on or after
his or her death and includes an instrument that merely appoints a personal
representative or revokes or revises another will or electronic will.

The Act does not replace the existing Florida Probate Code, either in whole or in part. Thus, the Act
exists “within,” and must be read together with, the rest of the Florida Probate Code. Indeed, several
provisions of the Act expressly apply to documents other than electronic wills.

Executing an Electronic Will

In order for an electronic will to be valid under the bill, it must meet all of the following requirements:

e Exist in an electronic record,;

o Be electronically signed by the testator in the presence of at least two witnesses; and

o Be electronically signed by the attesting witnesses in the presence of the testator and in the
presence of each other. However, if the will is electronically signed by a notary public, the
notary's signature must be accompanied by a notary public seal that meets the requirements of
s. 117.021(3), F.S.

For purposes of satisfying the presence requirements in executing an electronic will, the bill provides
that an individual is deemed to be in the presence of another individual if the individuals are in the
same physical location, or in different locations where they can communicate with each other by means
of live video and audio conference, provided that the following requirements are met:

"'s.733.201(3), F.S.
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¢ The signal transmission must be live and in real time;

The signal transmission must be secure from interception through lawful means by anyone
other than the persons communicating;

s The persons communicating must simultaneously see and speak to one another;

e The persons communicating must establish the identity of the testator or principal by personal
knowledge or through the presentation of documentation that provides reasonable proof of the
identity of the testator or principal;

e The person communicating must demonstrate awareness of the events taking place; and

e The testator or principal must state that he or she is acting of his or her own free will.

The requirement that the document be signed is satisfied by an electronic signature. The defines
“electronic signature" as an electronic mark visibly manifested in a record as a signature and executed
or adopted by a person with the intent to sign the record. Moreover, a document that is signed
electronically is deemed to be executed in this state if any one of the following requirements is met:

 The document states that the person creating the document intends to execute and
understands that he or she is executing the document in, and pursuant to the laws of this state;

e The person creating the document is, or attesting witnesses or Florida notary public whose
electronic signatures are obtained in the execution of the document are, physically located
within this sate at the time the document is executed; or

o Inthe case of a self-proved electronic will, the electronic will designates a qualified custodian
who is domiciled in and a resident of this state or incorporated in this state.

With limited exceptions, as provided for in the bill, all questions as to the force, effect, validity, and
interpretation of an electronic will that complies with the applicable sections must be determined in the
same manner as a will executed in accordance with s. 732.502, F.S.

Self-Proved Electronic Will

The bill provides that an attested electronic will is self-proved if all of the following requirements are
met:

o The will is executed in conformity with the Florida Electronic Wills Act;

¢ The acknowledgement of the electronic will by the testator and the affidavits of the witnesses
are made in accordance with s. 732.503, F.S,;

¢ The same acknowledgement and affidavits are made a part of, or are attached to or logically
associated with, the electronic record; and

e The electronic will designates a qualified custodian, who at all times is in control of the
electronic will, who executes a certification that meets the requirements set forth in the bill.

The bill defines a qualified custodian of an electronic will as a person who meets all of the foliowing
requirements:

¢ s not an heir or devisee of the testator;
Is domiciled in and a resident of Florida or is incorporated or organized in Florida;

o Consistently employs a system for ensuring the safekeeping of electronic records and stores
electronic records containing electronic wills under the system; and

* Furnishes for any court hearing involving an electronic will that is currently or was previously
stored by the qualified custodian any information requested by the court pertaining to the
qualified custodian’s policies and procedures.

The bill includes several provisions designed to hold qualified custodians accountable. These include
liability for the negligent loss or destruction of an electronic record and the inability to limit liability for
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doing so, a prohibition on suspending or terminating a testator’'s access to electronic records, and a
requirement to keep a testator’s information confidential. Also, a testator may force the qualified
custodian to “immediately” hand over to the testator the electronic record of an electronic will, the
electronic will itself, and a paper copy of the will at any time. The requirement to hand over records
does not, however, involve the qualified custodian stepping down or passing office to the testator.

Moreover, the bill provides that one may not serve as a qualified custodian unless the person agrees in
writing to serve in this capacity. A person who at any time serves as the qualified custodian of a given
electronic record or an electronic will is free to choose to stop serving in this capacity.

Proving an Electronic Will in Probate

The bill provides that venue for probate of an electronic will may be anywhere that venue would be
proper for a traditional will.'> While venue for probating an electronic will is the same as it is for a
traditional will, the venue for a nonresident's electronic will is also proper in the county in which the
qualified custodian or attorney for the petitioner or personal representative has his or her domicile or
registered office.

The bill expressly grants the right to admit a will to probate in this state if the will was “executed or
deemed executed in another state in accordance with the laws of that state or of” Florida. Florida courts
are expressly granted jurisdiction over these electronic wills.

The bill permits the admission to probate of an electronic will or a “true and correct copy” of an
electronic will. An electronic will that is not self-proved may be admitted to probate on the oath of the
two attesting witnesses to the electronic will. These oaths must be sworn or affirmed before a circuit
judge or the other persons set forth in the bill.

Under the bill, if it appears to the court that the two attesting witnesses cannot be found, have lost
capacity, or cannot testify within a reasonable time, two “disinterested” withesses must swear or affirm
an oath as to the list of statements set forth in the bill.

Revoking an Electronic Will

An electronic will is revoked by the testator, some other person in the testator's presence and at the
testator's direction, or by the qualified custodian of the electronic will pursuant to a writing signed in
accordance with s. 732.502, F.S., by marking it revoked or cancelling, deleting, destroying, or
obliterating it with the intent, and for the purpose of revocation.

Effective Date

This bill applies to electronic wills executed on or after July 1, 2017.

B. SECTION DIRECTORY:
Section 1 amends s. 731.201, F.S., relating to definitions.

Section 2 amends s. 732.506, F.S., relating to revocation by act.
Section 3 creates s. 732.521, F.S., relating to the short title.
Section 4 creates s. 732.522, F.S., relating to definitions.

Section 5 creates s. 732.523, F.S., relating to electronic wills.

"2 See s. 731.101(1), F.S.
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Section 6 creates s. 732.524, F.S., relating to self-proof of electronic wills.

Section 7 creates s. 732.525, F.S., relating to method and place of execution.

Section 8 creates s. 732.526, F.S., relating to probate.

Section 9 creates s. 732.527, F.S., relating to qualified custodians.

Section 10 amends s. 733.201, F.S., relating to proof of wills.

Section 11 relates to application.

Section 12 provides an effective date of July 1, 2017

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state government revenues.

2. Expenditures:
The bill does not appear to have any impact on state government expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenue.

2. Expenditures:

The bill does not appear to have any impact on local government expenditures

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lil. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.
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B. RULE-MAKING AUTHORITY:
The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Section 8 of the bill provides that the venue for probate of non-resident may be the county of the
qualified custodian. However, that county may have no nexus to the Florida property subject to probate.
The Florida Probate Code does not appear to contain a provision broadly granting Florida courts
jurisdiction over validly executed wills of non-residents who do not have any property, creditors, or
debtors in Florida.™

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a

'3 probate proceedings are in rem, see s. 731.105, F.S., therefore, Florida courts would not have jurisdiction over probate
proceedings for out of state assets unless the court has obtained personal jurisdiction over a party. See Ciungu v. Bulea,
162 S0.3d 290, 294 (It has long been established that a court which has obtained in personam jurisdiction over a
defendant may order that defendant to act on property that is outside of the court's jurisdiction, provided that the court

does not directly affect the title of the property while it remains in the foreign jurisdiction.”) (internal citations omitted).
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1 A bill to be entitled

2 An act relating to electronic wills; amending s.

3 731.201, F.S.; revising the definition of the term

4 "will" to include electronic wills; amending s.

5 732.506, F.S.; specifying the manner in which an

6 electronic will is revoked; creating s. 732.521, F.S.;

7 providing a short title; creating s. 732.522, F.S.;

8 defining terms; creating s. 732.523, F.S.; specifying

9 requirements that must be satisfied in the execution
10 of electronic wills; creating s. 732.524, F.S.;

11 providing requirements for self-proof of electronic

12 wills; creating s. 732.525, F.S3.; specifying the
13 circumstances under which a person is deemed to be in
14 the presence of or appearing before another; providing
15 that an electronic signature satisfies the requirement
16 that a document be signed; providing requirements for
17 certain documents to be deemed executed in this state;
18 creating s. 732.526, F.S.; authorizing an electronic
19 will that is properly executed in this or another
20 state to be offered for and admitted to probate in
21 this state; providing the venue for the probate of
22 such electronic will; creating s. 732.527, F.S.;
23 specifying requirements for service as a qualified
24 custodian; requiring qualified custodians to provide
25 access to or information concerning the electronic
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26 will, or the electronic record containing the
27 electronic will, only to specified persons;
28 authorizing a qualified custodian to destroy the
29 electronic record of an electronic will after a
30 certain date; requiring a qualified custodian to
31 cancel, delete, destroy, mark as revoked, or
32 obliterate an electronic will under certain
33 circumstances; providing conditions under which a
34 qualified custodian may cease service as a qualified
35 custodian; requiring a qualified custodian to cease
36 serving in such capacity upon the written request of
37 the testator; requiring that a successor qualified
38 custodian agree in writing to serve in that capacity
39 for an electronic will before succeeding to office;
40 specifying what constitutes an affidavit of a
41 qualified custodian; requiring a qualified custodian
42 to deliver certain documents upon request from the
43 testator; prohibiting a qualified custodian from
44 charging the testator a fee for such documents under
45 certain circumstances; providing that a qualified
46 custodian is liable for certain damages under certain
47 circumstances; prohibiting a qualified custodian from
48 terminating or suspending access to, or downloads of,
49 an electronic will by the testator; prohibiting a
50 gqualified custodian from charging a fee for certain
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actions taken upon the death of the testator;
requiring a qualified custodian to keep certain
information confidential; amending s. 733.201, F.S.;
providing for the proof of electronic wills; providing
requirements for admitting an electronic will that is
not self-proved into probate; providing that a paper
copy of an electronic will constitutes an "original”
of the electronic will subject to certain conditions;

providing applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (40) of section 731.201, Florida
Statutes, is amended to read:

731.201 General definitions.—Subject to additional
definitions in subsequent chapters that are applicable to
specific chapters or parts, and unless the context otherwise
requires, in this code, in s. 409.9101, and in chapters 736,
738, 739, and 744, the term:

(40) "Will"™ means an instrument, including a codicil,
executed by a person in the manner prescribed by this code,
which disposes of the person's property on or after his or her

death and includes an instrument which merely appoints a

term "will" includes an electronic will as defined in s.

732.522.
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76 Section 2. Section 732.506, Florida Statutes, is amended
77 to read:
78 732.506 Revocation by act.—

79 (1) A will or codicil, other than an electronic will, is

80| revoked by the testator, or some other person in the testator's
81| presence and at the testator's direction, by burning, tearing,
82| canceling, defacing, obliterating, or destroying it with the

83| intent, and for the purpose, of revocation.

84 {2) An electronic will is revoked by the testator, some

85| other person in the testator's presence and at the testator's

86| direction, or the qualified custodian of the electronic will

87| pursuant to a writing signed in accordance with s. 732.502, by

88| marking it as revoked or canceling, deleting, destroying, or

89| obliterating it with the intent, and for the purpose, of

90 revocation.

91 Section 3. Section 732.521, Florida Statutes, is created
92 to read:
93 732.521 Short title.—Sections 732.521-732.527 may be cited

94 as the "Florida Electronic Wills Act."

85 Section 4. Section 732.522, Florida Statutes, 1s created
96 to read:

97 732.522 Definitions.—As used in ss. 732.521-732.527, the
98 term:
99 (1) "Electronic record" means a record created, generated,

100 sent, communicated, received, or stored by electronic means.
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101 (2) "Electronic signature" means an electronic mark

102 wvisibly manifested in a record as a signature and executed or

103 adopted by a person with the intent to sign the record.

104 (3) "Electronic will" means a will, including a codicil,

105| executed in accordance with s. 732.523 by a person in the manner

106| prescribed by this act, which disposes of the person's property

107 on or after his or her death and includes an instrument that

108| appoints a personal representative or revokes or revises another

109 will or electronic will.

110 (4) "Qualified custodian" means a person who meets the

111 requirements of s. 732.527(1).

112 Section 5. Section 732.523, Florida Statutes, is created
113 to read:
114 732.523 Electronic wills.—Notwithstanding s. 732.502:

115 (1) An electronic will must meet all of the following

lle6| reguirements:

117 (a) Exist in an electronic record.

118 (b) Be electronically signed by the testator in the

119| presence of at least two attesting witnesses.

120 (c) Be electronically signed by the attesting witnesses in

121 the presence of the testator and in the presence of each other.

122 If it is electronically signed by a notary public, the notary

123 public's signature must be accompanied by a notary public seal

1241 that meets the requirements of s. 117.021(3).

Page 5 of 16
PCS for HB 277

CODING: Words stricken are deletions; words underlined are additions.



F L ORIDA H O U S E O F R EPRESENTATIVE S

PCS for HB 277 ORIGINAL 2017

125 (2) Except as otherwise provided in this act, all

126 gquestions as to the force, effect, wvalidity, and interpretation

127| of an electronic will that complies with this section must be

128 determined in the same manner as in the case of a will executed

129 in accordance with s. 732.502.

130 Section 6. Section 732.524, Florida Statutes, is created
131 to read:
132 732.524 Self-proof of electronic will.—An electronic will

133 is self-proved if all of the following requirements are met:

134 (1) The electronic will is executed in conformity with

135] this act.
136 {(2) The acknowledgment of the electronic will by the

137 testator and the affidavits of the witnesses are made in

138 accordance with s. 732.503 and are part of the electronic record

13¢ containing the electronic will, or are attached to, or are

140 logically associated with, the electronic will.

141 (3) (a) The electronic will designates a qualified

142 custodian; and

143 (b) The gualified custodian certifies under oath that to

144] its best knowledge the electronic will was at all times under

145] the control of the qualified custodian before being offered to

1461 the court and that the electronic will has not be altered in any

147| way since the date of its execution.

148 Section 7. Section 732.525, Florida Statutes, is created
149 to read:
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150 732.525 Method and place of execution.—For purposes of

151 this act, the execution and filing of a document with the court

152 as provided in this act or the Florida Probate Rules, the

153 execution of a durable power of attorney under s. 709.2105, and

154 the execution of a living will under s. 765.302:

155 (1) An individual is deemed to be in the presence of or

156| appearing before another individual if the individuals are

157 either:

158 {(a) In the same physical location; or

159 (b) In different physical locations, but can communicate

160 with each other by means of live video and audio conference,

161| provided that the following requirements are met:

162 1. The signal transmission must be live and real time.

163 2. The signal transmission must be secure from

164] interception through lawful means by anyone other than the

165 persons communicating.

166 3. The persons communicating must simultaneously see and

167 speak to one another.

168 4. The persons communicating must establish the identity

169 of the testator or principal by:

170 a. Personal knowledge, provided that a person asserting

171| personal knowledge must explain how the identity of the testator

172] or principal has come to be known to, and the length of time for

173} which it has been known by, such person; or
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174 b. Presentation of documentation that provides reasonable

175| proof of the identity of the testator or principal, including,

176{ but not limited to, any of the forms of identification set forth
177] in s. 117.05(5) (b)2.a.-1i.

178 5. The persons communicating must demonstrate awareness of

1791 the events taking place, which may be achieved, without

180] limitation, by identification of themselves and any document

181 they intend to sign.

182 6. The testator or principal must state that he or she is

183| acting of his or her own free will.

184 7. A recording of the entire video and audio conference

185} must be stored in the electronic record containing the document

186 being signed.

187 (2) Any requirement that a document be signed may be

188 satisfied by an electronic signature.

189 (3) A document that is signed electronically is deemed to

190 be executed in this state if any one of the following

191| requirements is met:

192 (a) The document states that the person creating the

193 document intends to execute and understands that he or she is

194 executing the document in, and pursuant to the laws of, this

195 state.

196 (b) The person creating the document is, or the attesting

197} witnesses or Florida notary public whose electronic signatures
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198| are obtained in the execution of the document are, physically

199 located within this state at the time the document is executed.

200 (c) In the case of a self-proved electronic will, the

201} electronic will designates a qualified custodian who is

202| domiciled in and a resident of this state or incorporated or

203| organized in this state.

204 Section 8. Section 732.526, Florida Statutes, is created
205 to read:
206 732.526 Probate.—An electronic will that is executed or

207 deemed executed in another state in accordance with the laws of

208} that state or of this state may be offered for and admitted to

209| original probate in this state and is subject to the

210 Jjurisdiction of the courts of this state. The venue for the

211| probate of electronic wills is as provided in s. 733.101(1) or,

212 in the case of the electronic will of a nonresident, may be the

213 county in which the qualified custodian or attorney for the

214| petitioner or personal representative has his or her domicile or

215| registered office.

216 Section 9. Section 732.527, Florida Statutes, 1s created
217 to read:
218 732.527 Qualified custodians.—

219 (1) To serve as a gqualified custodian of an electronic

2201 will, a person or entity must:

221 (a) Not be an heir or devisee, as defined in s. 731.201,

222 of the testator;
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223 (b) Be domiciled in and a resident of this state or be

224| incorporated or organized in this state;

225 {c) In the course of its business, regularly employ, and

226| store electronic records containing electronic wills in, a

2277 system that:

228 1. Protects electronic records from destruction,

229 alteration, or unauthorized access; and

230 2. Detects any change to an electronic record; and

231 (d) Furnish for any court hearing involving an electronic

2321 will that is currently or was previously stored by the qualified

233| custodian any information requested by the court pertaining to

234 the qualified custodian's gualifications, policies, and

235 practices related to the creation, sending, communication,

236| receipt, maintenance, storage, and production of electronic

237 wills.

238 {(2) The qualified custodian of an electronic will shall

239] provide access to or information concerning the electronic will,

240| or the electronic record containing the electronic will, only:

241 (a) To the testator;

242 (b) To persons authorized by the testator in the

243]| electronic will or in written instructions signed by the

244 testator in accordance with s. 732.502;

245 (c) After the death of the testator, to the testator's

246 personal representative; or
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247 (d) At any time, as directed by a court of competent

248 jurisdiction.

249 (3) The qualified custodian of the electronic record of an

250| electronic will may elect to destroy such record, including any

251 of the documentation required to be created and stored under

252| paragraph (1) (d), at any time after the earlier of the 5th

253| anniversary of the admission of a will of the testator to

254 probate or 20 years after the death of the testator.

255 (4) The qualified custodian of an electronic will shall

256 mark as revoked or cancel, delete, destroy, or obliterate the

257] electronic will at the direction of the testator given in the

258| presence of the qualified custodian, or upon receipt by the

259 qualified custodian of instructions signed by the testator in

260 accordance with s. 732.502.

261 (5) A gqualified custodian who at any time controls the

262 electronic record of an electronic will may elect to cease

263| serving in such capacity by:

264 {(a) Delivering the electronic will or the electronic

265| record containing the electronic will to the testator, if then

266 living, or, after the death of the testator, to the nominated

267| testator's personal representative; and

268 (b) Doing the following if the outgoing qualified

269| custodian intends to designate a successor qualified custodian:

270 1. Providing written notice to the testator or, after the

271| testator's death, the nominated testator's personal
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272 representative of the name, address, and qualifications of the

273 proposed successor qualified custodian. The testator or a

274| testator's nominated personal representative must provide

275 written consent before the electronic record, including the

276| electronic will, is delivered to a successor qualified

277 custodian;

278 2. Delivering the electronic record containing the

279| electronic will to the successor qualified custodian; and

280 3. Delivering to the successor qualified custodian an

281| affidavit of the outgoing qualified custodian stating that:

282 a. The outgoing qualified custodian is eligible to act as

283| a qualified custodian in this state;

284 b. The outgoing qualified custodian is the qualified

285| custodian designated by the testator in the electronic will or

286 appointed to act in such capacity under this paragraph;

287 c. The electronic will has been in the control of one or

288 more qualified custodians since the time the electronic record

289 was created, and identifying such qualified custodians; and

290 d. To the best of the outgoing gualified custodian's

291 knowledge, the electronic will has not been altered since the

292 time 1t was created.

293

2941 For purposes of making this affidavit, the outgoing qualified

295) custodian may rely conclusively on any affidavits delivered by a

296| predecessor qualified custodian in connection with its
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297 designation or appointment as qualified custodian; however, all

298| such affidavits must be delivered to the successor qualified

299 custodian.

300 (6) Upon the written request of the testator, a qualified

301 custodian who at any time controls the electronic record of the

302 testator's electronic will must cease serving in such capacity

303 and must deliver to a successor qualified custodian designated

304| in writing by the testator the electronic will and the affidavit

305 required in subparagraph (5) (b)3.

306 (7) A qualified custodian may not succeed to office as a

307 qualified custodian of an electronic will unless he or she

308| agrees in writing to serve in such capacity.

309 (8) If a qualified custodian is an entity, an affidavit,

310 or an appearance by the testator in the presence of a duly

311} authorized officer or agent of such entity, acting in his or her

312 own capacity as such, shall constitute an affidavit, or an

313| appearance by the testator in the presence of the qualified

314 custodian.

315 (9) A qualified custodian must provide a paper copy of an

316 electronic will and the electronic record containing the

317| electronic will to the testator immediately upon request. For

318 the first such request in any 365-day period, the testator may

319| not be charged a fee for being provided with these documents.

320 (10) The qualified custodian shall be liable for any

321 damages caused by the negligent loss or destruction of the
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322 electronic record, including the electronic will, while it is in

323| the possession of the qualified custodian. A qualified custodian

324) may not limit liability for such damages.

325 {11) A qualified custodian may not terminate or suspend

326 access to, or downloads of, the electronic will by the testator.

327 (12) Upon the death of a testator, a qualified custodian

328 may not charge a fee for depositing the electronic will with the

329| clerk, providing the affidavits made in accordance with s.

330 732.503, or furnishing in writing any information requested by a

331 court under paragraph (1) (d).

332 (13) Except as provided herein, a qualified custodian must

333 at all times keep information provided by the testator

334| confidential and may not disclose such information to any third

335| party.
336 Section 10. Section 733.201, Florida Statutes is amended

337 to read:

338 733.201 Proof of wills.-—

339 (1) Self-proved wills executed in accordance with this

340 code may be admitted to probate without further proof.

341 (2) A will, other than an electronic will, may be admitted

342} to probate upon the oath of any attesting witness taken before
343| any circuit judge, commissioner appointed by the court, or

344 clerk.

345 (3) If it appears to the court that the attesting

346 witnesses cannot be found or that they have become incapacitated
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347 after the execution of the will or their testimony cannot be

348 obtained within a reasonable time, a will, other than an

349 electronic will, may be admitted to probate upon the ocath of the

350| personal representative nominated by the will as provided in

351 subsection (2), whether or not the nominated personal

352 representative is interested in the estate, or upon the oath of
353 any person having no interest in the estate under the will

354 stating that the person believes the writing exhibited to be the
355] true last will of the decedent.

356 (4) If an electronic will is not self-proved, an

357 electronic will may be admitted to probate upon the oath of the

358 two attesting witnesses for the electronic will taken before any

359 circuit judge, commissioner appointed by the court, or the

360 clerk. If it appears to the court that the attesting witnesses

361 cannot be found, that they have become incapacitated after the

362 execution of the electronic will, or that their testimony cannot

363 be obtained within a reasonable time, an electronic will may be

364| admitted to probate upon the ocath of two disinterested witnesses

365 providing all of the following information:

366 {(a) The date on which the electronic will was created, if

367 the date is not indicated in the electronic will itself.

368 (b) When and how the electronic will was discovered, and

369| by whom.

370 (c) All of the people who had access to the electronic
371 will.
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372 {(d) The method by which the electronic will was stored and

373] the safeguards that were in place to prevent alterations to the

374 electronic will.

375 (e) A statement as to whether the electronic will has been

376 altered since its creation.

377 (f) A statement that the electronic will is a true,

378 correct, and complete tangible manifestation of the testator's

379 will.

380 (5) A paper copy of an electronic will which is a true and

381 correct copy of the electronic will may be offered for and

382 admitted to probate and shall constitute an "original" of the

383 electronic will.

384 Section 11. This act applies to electronic wills executed

385 on or after July 1, 2017.

386 Section 12. This act shall take effect July 1, 2017.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 357 Self-Service Storage Facilities
SPONSOR(S): Careers & Competition Subcommittee; Moraitis, Jr.
TIED BILLS: None IDEN./SIM.BILLS: CS/SB 264

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Careers & Competition Subcommittee 12Y,0N, As Willson Anstead
CSs
2) Civil Justice & Claims Subcommittee M MacNamara Bond “‘6

3) Commerce Committee

SUMMARY ANALYSIS

The Self-storage Facility Act (the Act) governs the relationship between the owner of a self-service storage
facility and a tenant with whom the owner has entered into an agreement. The owner has a statutory lien upon
all personal property located at the self-service storage facility for failure to pay rent. A self-service storage
facility owner may sell such personal property in a tenant's storage unit if the tenant fails to pay rent. The
facility owner is required to give notice to the tenant of the intent to sell the property before the sale.

The bill provides that a lien sale may be conducted on a public website that typically conducts personal
property auctions, and that the facility owner does not have to be licensed as an auctioneer to post property on
such a website.

The bill limits the value of property contained in a storage unit if the value was limited by the rental agreement.

The bill provides that, when a lien is claimed on property that is a motor vehicle or watercraft and charges are
60 days or more past due, a facility owner may sell the motor vehicle or watercraft pursuant to the Act or have
the motor vehicle or watercraft towed. If towing is elected, the facility owner is no longer liable for the property
after the wrecker takes possession. The wrecker operator that takes possession of a motor vehicle or
watercraft must comply with notification and sale requirements in current law regarding towing from private
property.

The bill allows a storage facility to charge a reasonable late fee for the nonpayment of rent, and for any
expenses incurred as a result of rent collection or lien enforcement. The late fee and conditions must be stated
in the rental agreement, and the bill provides that a reasonable late fee is the greater of $20 or 20 percent of
the monthly rent.

The bill does not appear to have a fiscal impact on state or local governments.

The bill has an effective date of July 1, 2017.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0357b.CJC
DATE: 3/10/2017



FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current Situation

Sections 83.801-83.809, F.S., comprise Florida's “Self-storage Facility Act” (the Act). The Act provides
remedies for the owner of a self-service storage facility in the event that a tenant does not pay rent.’
The Act gives the facility owner the ability to deny a tenant access to his or her property if the tenant is
more than five days delinquent in paying rent.?

The Act provides that the owner of a self-service storage facility has a lien upon all personal property
located at a self-service storage facility for rent, labor charges, or other charges in relation to the
personal property and for the expenses necessary to preserve or dispose of the property.® The facility
owner is required to take certain steps before satisfying the lien.

First, the tenant must be provided written notice prior to the sale of the property. The notice must be
delivered in person or by certified mail to the tenant’s last known address and conspicuously posted at
the self-service storage facility. The notice must contain a statement showing the amount due, the date
it became due, a description of the property, a demand for payment within 14 days, and a conspicuous
statement that, unless the claim is paid within the time stated in the notice, the personal property will be
advertised for sale or other disposition and will be sold or otherwise disposed of at a specified time and
place.

If the tenant has not satisfied the payments after the expiration of the time provided by the notice, the
facility owner may advertise for a sale of the property. An advertisement of the sale must be published
once a week for 2 consecutive weeks in a newspaper of general circulation in the area where the self-
service storage facility is located. If there is no such newspaper of general circulation, the
advertisement must be posted at least 10 days before the sale in at least three conspicuous places in
the neighborhood where the self-service storage facility is located.* The advertisement must include a
brief and general description of the property believed to be contained in the storage unit, the address of
the facility, the name of the tenant, and the time, place, and manner of the sale or other disposition,
which may not be sooner than 15 days after the first publication.®

The facility owner may then satisfy the lien from the proceeds of the sale. The balance, if any, is held
by the facility owner for delivery on demand to the tenant. A notice of any balance must be delivered by
the facility owner to the tenant in person or bg/ certified mail. The balance is considered abandoned if
the tenant does not claim it within two years.

Current law also requires the facility owner to hold the sale proceeds for holders of liens against the
property whose liens have priority over the facility owner's lien. The facility owner must provide notice
of the amount of sale proceeds to such lienholders by either personal delivery or certified mail.”

! "Self-service storage facility" is defined by s. 83.803(1), F.S, as any real property designed and used for the purpose of renting or
leasing individual storage space to tenants who have access to such space for the purpose of storing and removing personal property.
>5.83.8055, F.S.

*s5. 83.805, F.S.

*s.83.806, F.S.

* 5. 83.806(4)(a), F.S.

%s.83.806(8), F.S.

i
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Effect of the Bill

The bill provides that a lien sale may be conducted on a public website that typically conducts personal
property auctions and provides that the facility owner does not have to be licensed as an auctioneer to
post property on such a website.

The bill creates s. 83.806(9), F.S., to limit the value of property that may be stored in a storage unit if
the value is limited in the rental agreement. This limits the liability of the facility to the amount stated in
the contract if the contents of the unit are damaged or stolen or if the facility owner wrongfully sells the
tenant's property. This provision appears to be a codification of current case law.®

In addition to selling the motor vehicle or watercraft pursuant to s. 83.806, F.S., the bill provides that,
when a lien is claimed on property that is a motor vehicle or watercraft and charges are 60 days past
due, a facility owner may have the motor vehicle or watercraft towed. If towed, the facility owner is no
longer liable for the property after the wrecker takes possession. The bill requires a wrecker that takes
possession of a motor vehicle or watercraft to comply with notification and sale requirements pursuant
tos. 713.78, F.S.°

The bill also allows a storage facility to charge a reasonable late fee for each rental period that a tenant
does not pay rent. However, this fee may be imposed and collected only if its amount is set forth in the
contract with the tenant. Also, the fee may not exceed the greater of $20 or 20 percent of the monthly
rent. In addition to the late fee, any reasonable expense incurred by an owner as a result of rent
collection or lien enforcement may be charged to the tenant.

B. SECTION DIRECTORY:

Section 1: Amends s. 83.806, F.S., revising requirements for the advertisement of the sale or
disposition of property held in a self-service storage facility, limiting the maximum value of
certain property under certain circumstances, and providing options and notice requirements
for the disposition of motor vehicles or watercraft claimed to be subject to a lien.

Section 2: Amends s. 83.808, F.S., authorizing a facility or unit owner to charge a tenant certain fees
under certain conditions

Section 3: Provides an effective date of July 1, 2017.
ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

8 Muns v. Shurgard Income Properties Fund 16-Limited Partnership, 682 S0.2d 166 (Fla. 4th DCA 1996).
’s.713.78, F.S,, relates to liens for recovering, towing, or storing vehicles and vessels. The statute requires owners to pay towing fees

and provides responsibilities to obtain possession of the vehicle or vessel.
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2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill could increase the use of Internet-based sales by storage facilities, and these sales would likely
benefit the website hosting the sales. Additionally, the use of Internet-based sales may increase the
number of bidders on items from a delinquent tenant’s storage unit and result in higher prices for items
sold. As a result, there may be additional funds to pay the storage facility’s lien and perhaps additional
surplus fund for the tenant.

D. FISCAL COMMENTS:
None.
lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
There appears to be no rulemaking authority added or amended.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On February 22, 2017, the Careers & Competition Subcommittee adopted one amendment and reported
the bill favorably as a committee substitute. The amendment allows facility owners to sell motor vehicles
and watercraft in the same manner as other property under s. 83.806, F.S. This analysis is drafted to the
committee substitute as passed by the Careers & Competition Subcommittee.
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1 A bill to be entitled

2 An act relating to self-service storage facilities;

3 amending s. 83.806, F.S.; providing that a lien sale

4 may be conducted on certain websites; providing that a
5 facility or unit owner is not required to hold a

6 license to post property for online sale; limiting the
7 maximum value of certain property under certain

8 circumstances; providing options for the disposition

9 of motor vehicles or watercraft claimed to be subject
10 to a lien; amending s. 83.808, F.S.; authorizing a

11 facility or unit owner to charge a tenant certain fees
12 under certain conditions; providing an effective date.
13

14| Be It Enacted by the Legislature of the State of Florida:
15
16 Section 1. Subsection (4) of section 83.806, Florida

17 Statutes, 1is amended, and subsections (9) and (10) are added to

18 that section, to read:

19 83.806 Enforcement of lien.—An owner's lien as provided in
20 s. 83.805 may be satisfied as follows:

21 (4) After the expiration of the time given in the notice,

22 an advertisement of the sale or other disposition shall be

23| published once a week for 2 consecutive weeks in a newspaper of

24| general circulation in the area where the self-service storage

25| facility or self-contained storage unit is located.
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26 (a) A lien sale may be conducted on a public website that

27 customarily conducts personal property auctions. The facility or

28| unit owner is not required to hold a license to post property

29] for online sale. Inasmuch as any sale may involve property of

30! more than one tenant, a single advertisement may be used to

31| dispose of property at any one sale.

32 (b)4a> The advertisement shall include:

33 1. A brief and general description of what is believed to
34| constitute the personal property contained in the storage unit,
35| as provided in paragraph (2) (b).

36 2. The address of the self-service storage facility or the
37 address where the self-contained storage unit is located and the
38| name of the tenant.

39 3. The time, place, and manner of the sale or other

40| disposition. The sale or other disposition shall take place at
41| least mot—seener—than 15 days after the first publication.

42 (c)4e» If there is no newspaper of general circulation in
43 the area where the self-service storage facility or self-

44 contained storage unit 1s located, the advertisement shall be

45| posted at least 10 days before the date of the sale or other

46| disposition in at least net—fewer+than three conspicuous places
47 in the neighborhood where the self-service storage facility or
48 self-contained storage unit is located.

49 (9) If the rental agreement contains a limit on the value

50f of property stored in the tenant's storage space, the limit is
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511 deemed to be the maximum value of the property stored in such

52 space.
53 (10) If a lien is claimed on property that is a motor

54| wvehicle or a watercraft and rent and other charges related to

55| the property remain unpaid or unsatisfied for 60 days after the

56| maturity of the obligation to pay the rent and other charges,

57| the facility or unit owner may sell the property pursuant to

58| this section or have the property towed. If a motor vehicle or

59| watercraft is towed, the facility or unit owner is not liable

60| for the motor vehicle or watercraft or any damages to the motor

61| vehicle or watercraft once a wrecker takes possession of the

62| property. The wrecker taking possession of the property must

63| comply with all notification and sale requirements provided in
64 s. 713.78.
65 Section 2. Subsection (3) is added to section 83.808,

66 Florida Statutes, to read:
67 83.808 Contracts.—

68 (3) A facility or unit owner may charge a tenant a

69| reasonable late fee for each period that he or she does not pay

70 rent due under the rental agreement. The amount of the late fee

71| and the conditions for imposing such fee must be stated in the

72| rental agreement or in an addendum to such agreement. For

73| purposes of this subsection, a late fee of $20, or 20 percent of

74 the monthly rent, whichever is greater, is reasonable and does

75| not constitute a penalty. In addition to late fees, a facility
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76| or unit owner may also charge a tenant a reasonable fee for any

771 expenses incurred as a result of rent collection or lien

78 enforcement.

79 Section 3. This act shall take effect July 1, 2017.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 441 Court Records
SPONSOR(S): Diamond
TIED BILLS: None. IDEN./SIM. BILLS: CS/SB 202

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF

1) Civil Justice & Claims Subcommittee /\/\,/\ MacNamara Bond \(\L()’

2) Oversight, Transparency & Administration
Subcommittee

3) Judiciary Committee

SUMMARY ANALYSIS

The Florida Rules of Judicial Administration require a clerk of court to designate and maintain records
containing confidential information. The rules also require the filer of any document containing confidential
information to file a "Notice of Confidential Information within Court Filing" along with the document. This notice
must indicate that either the entire document is confidential or identify the location of the confidential
information within the document being filed.

The bill provides immunity from liability for clerks of court for the inadvertent release of information that is made
confidential by the Florida Rules of Judicial Administration where the filer fails to disclose the existence of the
confidential information to the clerk as required by court rule. The bill also amends current law to remove
outdated language.

The bill may have a positive fiscal impact on state government expenditures.

The bill has an effective date of July 1, 2017.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Current Law

The Florida Constitution provides every person the right to inspect or copy any public record made or
received in connection with the official business of any public body, officer, or employee of the state, or
of persons acting on their behalf." This right to access public records includes records made or
received by legislative, executive, and judicial branches of government.?

A clerk of court is a custodian of public records. As custodian, clerks are required to provide access
and copies of public records, if the requesting party is entitled by law to view a given record. Certain
records are confidential or exempt from disclosure under public records laws, including personal
information of certain individuals such as law enforcement personnel, firefighters, justices and judges,
state attorneys, magistrates, and others as specified by statute.® A clerk of court, as the custodian of
public records, is responsible for maintaining official records and court records that may be confidential
and exempt.

Official Records

An official record is recorded by the clerk as part of a general series called “Official Records” and
includes such documents as court orders, mortgages, deeds, notices of levy, tax warrants, and liens.*

A person who prepares or files an official record is generally not supposed to include social security,
bank account, debit, charge, or credit card numbers in the document. However, if a person’s social
security number or financial account number is included in an official record, the person or his or her
attorney or legal guardian may request that the information be redacted. If the clerk does not receive a
redaction request, the sensitive information may be included in the records available to the public.®

If the record containing a social security number or financial account number is in an electronic format,
the clerk as county recorder® must use his or her best efforts to keep the information confidential and
exempt without a request for redaction. However, the clerk is immune from liability for an inadvertent
release of this sensitive information.”

Court Records and Confidential Information

Florida Rule of Judicial Administration 2.420(d) sets out procedures for determining confidentiality of
court records. It requires filers and allows parties and affected non-parties to file a "Notice of
Confidential Information within Court Filing," which triggers a review by the clerk of the court and a
process to temporarily or permanently maintain the information as confidential. Once the form notice is
filed, the clerk court must review filings identified as containing confidential information to determine
whether the information is facially subject to confidentiality.®

' Fla. Const. art. |, s. 24(a).

2 Id.

®s. 119.071(4)(d), F.S.

*s.28.222(2) and (3), F.S.

°s.119.0714(3)(a), F.S.

®s. 28.22(1), F.S., provides that the clerk is the county recorder. “The clerk of the circuit court shall be the recorder of all
instruments that he or she may be required or authorized by law to record in the county where he or she is clerk.”
's.119.0714(3)(e), F.S.

® Fla. R. Jud. Admin. 2.420(d)(2)(B).
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For court records filed with the clerk of court on and after January 1, 2012, the clerk must maintain any
social security numbers and financial account numbers in those records as confidential and exempt
from disclosure under public records law. Clerks are not liable for inadvertently releasing social
security, bank account, charge, debit, and credit card numbers found in court records that were filed
before January 1, 2012.° However, a person whose social security number or financial account number
is contained in an older record, or his or her attorney or legal guardian, may request that the clerk
redact the numbers from the record."®

Rule 2.420(d)(1)(B) of the Florida Rules of Judicial Administration requires the clerk of the court to
designate and maintain the confidentiality of the following records or information, which are exempt
from disclosure under existing law:

Chapter 39, F.S., records relating to dependency matters, termination of parental rights,
guardians ad litem, child abuse, neglect, and abandonment (ss. 39.0132(3) and (4)(a), F.S).
Adoption records (s. 63.162, F.S).

Social Security, bank account, charge, debit, and credit card numbers (s. 119.0714(1)(i)-(j) and
(2)(a)-(e), F.S.).

HIV test results and the identity of any person upon whom an HIV test has been performed (s.
381.004(2)(e), F.S.).

Records, including test results, held by the Department of Health or its authorized
representatives relating to sexually transmissible diseases (s. 384.29, F.S.).

Birth records and portions of death and fetal death records (ss. 382.008(6) and 382.025(1),
F.S.).

Information that can be used to identify a minor petitioning for a waiver of parental notice when
seeking to terminate pregnancy (s. 390.01116, F.S.).

Clinical records under the Baker Act (s. 394.4615(7), F.S.).

Records of substance abuse service providers which pertain to the identity, diagnosis, and
prognosis of and service provision to individuals (s. 397.501(8), F.S.).

Clinical records of criminal defendants found incompetent to proceed or acquitted by reason of
insanity (s. 916.107(8), F.S.).

Estate inventories and accountings (s. 733.604(1), F.S.).

The victim’s address in a domestic violence action on petitioner’s request (s. 741.30(3)(b), F.S.).
Protected information regarding victims of child abuse or sexual offenses (ss. 119.071(2)(h) and
119.0714(1)(h), F.S.).

Gestational surrogacy records (s. 742.16(9), F.S.).

Guardianship reports, orders appointing court monitors, and orders relating to findings of no
probable cause in guardianship cases (ss. 744.1076 and 744.3701, F.S.).

Grand jury records (ss. 905.17 and 905.28(1), F.S.).

Records acquired by courts and law enforcement regarding family services for children (s.
984.06(3)-(4), F.S.).

Juvenile delinquency records (ss. 985.04(1) and 985.045(2), F.S.).

Records disclosing the identity of persons subject to tuberculosis proceedings and records held
by the Department of Health or its authorized representatives relating to known or suspected
cases of tuberculosis or exposure to tuberculosis (ss. 392.545 and 392.65, F.S.).

Complete presentence investigation reports (Fla. R. Crim. P. 3.712).

Forensic behavioral health evaluations under ch. 916, F.S. (s. 916.1065, F.S.).

Eligibility screening, substance abuse screening, behavioral health evaluations, and treatment
status reports for defendants referred to or considered for referral to a drug court program (s.
397.334(10)(a), F.S.).

°s.119.0714(2)(d), F.S.

1% See s. 119.0714(2), F.S.
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Similarly, Rule 2.425, Fla. R. Jud. Admin., relates to the minimization of filing sensitive information.
Under this rule, designated sensitive information is formatted to limit the amount of confidential
information filed with a court. In relevant part, the rule, unless authorized by statute, rule of court, or
court order provides that court filings should not contain any portion of an individual's:

Social security number,
Bank account number,
Credit card account number,
Charge account number, or
Debit account number."’

Rule 2.515 of the Florida Rules of Judicial Administration requires that every document of a party
represented by an attorney must be signed by at least one attorney of record. The attorney’s signature
constitutes a certificate by the attorney that, among other things, the document contains no confidential
or sensitive information or that any such information has been protected by identifying the confidential
or sensitive information in accordance with the requirements of rules 2.420 and 2.425 of the Florida
Rules of Judicial Administration.

Clerks of Court Liability

In addition to the immunity provided to clerks of court under s. 119.0714(2)(d), F.S., for certain
information provided before January 1, 2012, and s. 119.0714(3)(e), F.S., for clerks as county
recorders, clerks enjoy immunity from liability under common law. This may be in the form of either
judicial immunity or qualified immunity.

The doctrine of judicial immunity insures that judges are immune from liability for damages for acts
committed within their judicial jurisdiction and is essential to the preservation of an independent
judiciary. Judges enjoy absolute immunity for acts performed in the course of their judicial capacities
unless they clearly act without jurisdiction. This doctrine has been extended to quasi-judicial officials,
such as a clerk of court, performing judicial acts.'? In Florida, judicial immunity applies to all forms of
suits against judicial officials, not just suits for money damages.

Acts or omissions by a government official that are not protected by absolute immunity, such as judicial
immunity, may be protected by qualified immunity. The central purpose of qualified immunity is to
protect public officials from undue interferences with their duties and from potentially disabling threats
of liability. The doctrine insulates government officials from personal liability for money damages for
actions taken pursuant to their discretionary authority.

Qualified immunity is both an immunity from liability and an immunity from suit, and the benefit of this
immunity is effectively lost if the person entitled to assert it is required to go to trial. Under the doctrine,
officials performing discretionary functions are shielded from liability for civil damages insofar as their
conduct does not violate clearly established statutory or constitutional rights of which a reasonable
person would have known.

Qualified immunity applies to all except the plainly incompetent or those who knowingly violate the law
and turns upon the objective legal reasonableness of the official's action assessed in light of the legal
rules that were clearly established at the time when the action was taken. To abrogate or limit a
government official's immunity, a statute must be clear."

" Fla. R. Jud. Admin. 2.425(a)(3).
'2 See Zoba v. City of Coral Springs, 189 So0.3d 888 (Fla. 4th DCA 2016); see also Fong v. Forman, 105 S0.3d 650 (Fla.
4th DCA 2013).

'3 Bates v. St. Lucie County Sheriff's Office, 31 S0.3d 210, 213 (Fla. 4th DCA 2010).
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Effect of Proposed Changes

The bill creates paragraph (2)(g) in s. 119.0714, F.S., to provide that a clerk of court is not liable clerks
where confidential information is inadvertently disclosed because the filer failed to disclose the
existence of the confidential information to the clerk as required by Fla. R. Jud. Admin. 2.420(d)(2).
This immunity applies to information that is made confidential by the Florida Rules of Judicial
Administration.

The bill also amends s. 119.0714(2)(e), F.S., to remove outdated language.

B. SECTION DIRECTORY:
Section 1 amends s. 119.0714, F.S., related to court files; court records; official records.

Section 2 provides and effective date of July 1, 2017.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill has the potential to result in an indeterminate positive impact for clerks through savings on
legal fees.™

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill does not appear to have any impact on local government revenues.

2. Expenditures:
The bill does not appear to have any impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:
None.

ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

#2017 CCOC Bill Analysis, p. 3.
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2. Other:
None.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
n/a
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HB 441 2017

1 A bill to be entitled

2 An act relating to court records; amending s.

3 119.0714, F.S.; providing an exemption from liability
4 for the inadvertent release of certain information by
5 the clerk of court; deleting obsolete language;

6 providing an effective date.

7

8] Be It Enacted by the Legislature of the State of Florida:

9
10 Section 1. Paragraph (e) of subsection (2) of section

11 119.0714, Florida Statutes, is amended, and paragraph (g) 1is
12 added to that subsection, to read:

13 119.0714 Court files; court records; official records.—
14 (2) COURT RECORDS.—
15 (e)l. o —Jepgery—+—2012—andthereafter; The clerk of the

16| court must keep social security numbers confidential and exempt
17 as provided for in s. 119.071(5) (a), and bank account, debit,
18] charge, and credit card numbers exempt as provided for in s.

191 119.071(5) (b), without any person having to request redaction.
20 2. Section 119.071(5) (a)7. and 8. does not apply to the
21 clerks of the court with respect to court records.

22 (g) The clerk of the court is not liable for the

23} inadvertent release of information made confidential by the

24 Florida Rules of Judicial Administration if the filer fails to

25 disclose the existence of the confidential information to the
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HB 441 2017

26 clerk of the court as required by court rule.
27 Section 2. This act shall take effect July 1, 2017.
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Bill No. HB 441 (2017)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/0O OBJECTION — (Y/N)

FAILED TO ADOPT __ (Y/N)

WITHDRAWN . (Y/N)

OTHER -

Committee/Subcommittee hearing bill: Civil Justice & Claims
Subcommittee

Representative Diamond offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Paragraph (e) of subsection (2) of section
119.0714, Florida Statutes, is amended, and paragraph (g) is
added to that subsection, to read:

119.0714 Court files; court records; official records.-

(2) COURT RECORDS.—

(e)l. oOn—Japvory—+—2012—andthereafter, The clerk of the
court must keep social security numbers confidential and exempt
as provided for in s. 119.071(5) (a), and bank account, debit,
charge, and credit card numbers exempt as provided for in s.

119.071(5) (b), without any person having to request redaction.
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Bill No. HB 441 (2017)

Amendment No. 1

2. Section 119.071(5)(a)7. and 8. does not apply to the

clerks of the court with respect to court records.

(g) The clerk of the court is not liable for the

inadvertent release of information which is required by the

Florida Rules of Judicial Administration to be identified by the

filer as made confidential by—the Flerida—Rultes—eofJudieial
Remimistratieon if the filer fails to make the required

identification disetosetheexistencee of the confidential

information to the clerk of the court——sas—reguired-by—court
rute.

Section 2. This act shall take effect July 1, 2017.

TITLE AMENDMENT

Remove everything before the enacting clause and insert:

A bill to be entitled
An act relating to court records; amending s.
119.0714, F.S.; providing an exemption from liability
for the release of certain information by
the clerk of court; deleting obsolete language;

providing an effective date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCS for HB 483  Estoppel Certificates
SPONSOR(S): Civil Justice & Claims Subcommittee
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 398

REFERENCE ACTION ANALYST

STAFF DIRECTOR or
BUDGET/POLICY CHIEF

'Orig. Comm.: Civil Justice & Claims Subcommittee - StranburgC@/Bond M p)

SUMMARY ANALYSIS

When an ownership interest in a home, cooperative, or condominium is transferred, the new owner is jointly
and severally liable with the previous owner for unpaid assessments owed to a homeowners’, cooperative, or
condominium association. Unpaid assessments may also become a lien on the parcel. An estoppel certificate
certifies the total debt owed to the association for unpaid financial obligations by a parcel owner, unit owner, or
mortgagee as of a specified date. To protect against undisclosed financial obligations and to transfer title that
is free of any lien or encumbrance, buyers often request that the seller provide an estoppel certificate from any

association of which the unit or parcel is a part.

The bill amends the law governing homeowners’, cooperative and condominium associations (collectively

referred to herein as "association") by:

¢ Reducing the time that an association has to respond to a request for an estoppel certificate from 15

days to 10 business days.

e Providing standards for the issuance, form, and delivery of an estoppel certificate.
e Providing that an estoppel certificate is effective for 30 or 35 days depending upon the method of

delivery.

¢ Providing that an association waives the right to collect moneys owed in excess of those stated in the

estoppel certificate.

o Establishing the maximum fee that an association may charge for the issuance of an estoppel
certificate and authorizing additional fees in limited circumstances. The base fee is $200.
e Standardizing the provisions over condominium, cooperative, and homeowners' association laws.

The bill does not appear to have a fiscal impact on state or local governments.

The bill has an effective date of July 1, 2017.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Condominium’ and cooperative? associations are governed internally by an association whose
members are the owners of units within the association. Many, but not all, residential communities are
similarly governed by a homeowners’ association made up of parcel owners.? Associations are in effect
a partnership between unit or parcel owners with a common interest in real property. To operate, an
association must collect regular assessments from the unit owners and parcel owners in order to pay
for common expenses, management, maintenance, insurance, and reserves for anticipated future
major expenses. Sections 718.111(4), 719.104(5), and 720.308, F.S., provide for the assessment and
collection of periodic and special assessments to fund an association. A unit or parcel owner is liable
for all assessments that come due while he or she is the owner, and is jointly liable with past owners for
any assessment owed by such previous owners.* Unpaid assessments may also become a lien on the
parcel or unit.’

To protect against undisclosed financial obligations and to ensure that title is transferred free of any lien
or encumbrance, buyers in an ordinary sale of a unit or parcel usually insist that all assessments be
brought current through the date of sale, and an owner's title insurance company insures the buyer
should the closing agent not properly see to payment of assessments through closing.

An estoppel certificate issued by an association certifies the total debt owed to the association for
unpaid financial obligations by a parcel owner, unit owner, or mortgagee as of a specified date. Buyers,
sellers, lenders, and other entities involved in the sale or refinance of a unit or parcel rely on estoppel
certificates issued by an association to ascertain the amount to be collected and applied at closing. The
association is legally bound by the amount in the estoppel certificate and is barred from asserting a
claim of moneys due that contradicts the information provided in the estoppel certificate against any
third party who relies on such certificate.’

A homeowners’ or condominium association may charge a fee for the preparation of an estoppel
certificate as long as the fee is established by a written resolution adopted by the board, or provided by
a written management, bookkeeping, or maintenance contract.” A cooperative association may also
charge a fee, but there is currently no similar condition in ch. 719, F.S., for cooperative associations to
establish such fee by written resolution. Current law also provides no limitation on the amount of the fee
that may be charged by a condominium or cooperative association other than that such amount must
be "reasonable.” There is no reasonableness requirement for the fee charged by a homeowners'
association. Neither the Legislature nor the courts have provided guidance on what constitutes a
reasonable fee for an estoppel certificate. This has caused variations in the amount of the fee charged
by associations for the preparation of an estoppel certificate.

Additionally, any fee charged by a homeowners' or condominium association for an estoppel certificate
is payable upon preparation of the certificate.’ The time for payment of the fee to a cooperative

's.718.103(2), F.S.

2s.719.103(2), F.S.

%s.720.301(9), F.S.

*ss. 718.116(1), 719.108(1), and 720.3085(2)(b), F.S.
5 ss. 718.116(5), 719.108(4), and 720.3085, F.S.

®ss. 718.116(8)(a), 719.108(6), and 720.30851(1), F.S.
7 ss. 718.116(8)(d) and 720.30851(3), F.S.

® ss. 718.116(8)(c) and 719.108(6), F.S.

® ss. 718.116(8)(d) and 720.30851(3), F.S.
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association is not provided in current law. As estoppel certificates are generally required to close the
sale or refinancing of a home and must be requested earlier than the time of closing, the funds must be
paid solely by one party to the transaction, usually the seller, rather than from the closing settlement
proceeds. However, current law does provide that if the certificate was requested in conjunction with
the sale or mortgage of a unit or parcel but the sale does not occur, a homeowners’ or condominium
association must refund the fee, but only to a non-owner payor.' The refund becomes the obligation of
the unit or parcel owner and the homeowners’ or condominium association may collect it from the
owner in the same manner as an assessment.'’ Accordingly, owners may be required to pay an
estoppel fee even where closing does not occur due to the early payment requirement or the obligation
to reimburse a homeowners’ or condominium association for a fee refund given to a non-owner payor.

An association is required to provide an estoppel certificate within 15 days after receiving a written
request'® from a unit or parcel owner, unit or parcel mortgagee, or the designee of the owner or
mortgagee.13 The cooperative law does not currently require that a cooperative association provide an
estoppel certificate to the designee of the owner or mortgagee.’ Although the certificate acts as a bar
and prevents the association from later asserting a claim or right that contradicts the information in the
certificate, current law is largely silent on the specific contents and form the certificate. An estoppel
certificate issued by a homeowners’ or condominium association must only set forth all assessments
and other moneys owed to the association with respect to the unit or parcel, disclose any fee charged
by the association for the preparation of such certificate, and be signed by an officer or authorized
agent of the association.” An estoppel certificate issued by a cooperative association must only set
forth the amount of assessments or other moneys owed.'® Some associations provide the amount of
assessments and other moneys owed to the association in one lump sum while others provide an
itemized breakdown of assessments, late fees, interest, etc. The amount in the certificate may reflect
the amount presently owed or the amount owed through a given date a few weeks or months into the
future. Accordingly, the information provided in estoppel certificates varies among associations.

Any person, other than the owner of a unit or parcel, who relies upon an estoppel certificate issued by
an association, is protected by the estoppel effect of the certificate."” Accordingly, an association would
be unable to assert a claim for an amount of unpaid assessments against a purchaser of a unit or
parcel if that amount contradicted the amount of unpaid assessments provided by the association in an
estoppel certificate during the closing of the sale. However, the protections of the estoppel effect
extend only to such third parties and although an owner may pay a fee to obtain the certified amount of
unpaid assessments and moneys owed to the association, the association is not estopped from
asserting a contradictory claim in the future against the owner.

A unit or parcel owner may compel compliance with the provisions governing the issuance of an
estoppel certificate from a homeowners' or condominium association by bringing a summary procedure
pursu?gnt to s. 51.011, F.S."® The prevailing party is entitled to recover reasonable attorney's fees and
costs.

Effect of Proposed Changes

The bill amends ss. 718.116(8), 719.108(6), and 720.30851, F.S., relating to estoppel certificates for
condominiums, cooperatives, and homeowners' associations, respectively. These amendments make

.
Y.

'25.718.116(8), F.S.
'3 ss. 718.116(8) and 720.30851, F.S.
:: s. 719.108(6), F.S.

Id.

'%s.719.108(6), F.S.
"7 ss. 718.116(8)(a), 719.108(6), and 720.30851(1), F.S.
12 ss. 718.116(8)(b) and 720.30851(2), F.S.

Id.

STORAGE NAME: pcs0483.CJC.DOCX PAGE: 3
DATE: 3/10/2017



the effect of all three provisions identical. The bill provides that the association must issue an estoppel
certificate within 10 business days of receiving a request from a unit or parcel owner, a unit or parcel
mortgagee, or an owner's or mortgagee's designee. Requests may be made in either written or
electronic format. The certificate must be provided by hand delivery, regular mail, or electronic
transmission to the requestor on the date the certificate is issued.

The bill provides that an estoppel certificate must include the following information:

Date of issuance;

Name of the unit or parcel owner reflected in the books and records of the association;

Unit or parcel designation and address;

Parking or garage space number, if any;

Storage locker number, if any;

Attorney's name and contact information if the account is delinquent and has been turned over

to the attorney for collection;

Fee for the preparation and delivery of the estoppel certificate;

e Name of the requestor;

e Assessment amount, frequency of payment, the date through which the assessment is paid,
and the date upon which the next installment of the assessment is due;

o Anitemized list of all assessments, special assessments, and other moneys owed on the date
of issuance of the certificate;

¢ If there are capital contribution, resale, transfer, association application or other fees due and
the amount;

¢ Any open violations of the governing documents or rules and regulations noticed to the unit or
parcel owner in the association official records;

o Whether approval by the board of directors is required for transfer of the unit or parcel;

o Alist of utilities provided to the unit or parcel which are included in the assessment paid to the
association;

o Alist of all recreational or land leases to the association affecting the unit or parcel;

o Alist of, and contact information for, all other associations of which the unit or parcel is a
member;

e A description of any pending or threatened litigation or administrative proceedings in which the
association is party or which otherwise affect the association;

e Contact information for all insurance maintained by the association; and

e The signature of an officer or authorized agent of the association.

The bill provides an effective period for an estoppel certificate. Certificates that are hand delivered or
sent by electronic means have a 30-day effective period. Certificates delivered by regular mail have a
35-day effective period. If additional information becomes available or a mistake is discovered
regarding the certificate, an amended certificate may be delivered. The amended certificate becomes
effective if the sale or mortgage has not been completed. A fee may not be charged for the amended
certificate and the amended certificate restarts the effective period upon delivery.

The bill provides that an association waives the right to collect any moneys owed in excess of the
amount specified in the estoppel certificate from any person, which would include any owner, who in
good faith relies upon the certificate and from that person's successors and assigns.

The bill provides that the fee for the preparation and delivery of an estoppel certificate may not exceed
$200 if there are no delinquent fees owed by the applicable unit or parcel to the association on the date
the certificate is issued. If a certificate is requested on an expedited basis and delivered within 3
business days, the association may charge an additional fee of $100. If a delinquent fee is owed to the
association, an additional fee not to exceed $200 may be added to the estoppel certificate.

The bill provides that if an association does not provide the certificate within 10 business days of a
proper request, a fee may not be charged for the preparation or delivery of the estoppel certificate. If an
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association fails to deliver the certificate within 15 days, it waives any claim, including for a lien against
the unit or parcel, against a purchaser and mortgagee who would have relied on the estoppel certificate
for any amount that is owed to the association through the date of closing and that should have been
shown on the estoppel certificate.

The bill provides a schedule of maximum aggregate fees if an owner of multiple units or parcels asks
for estoppel certificates. The schedule only applies if there are no past due monetary obligations on any
of the units or parcels and the certificates are requested simultaneously. In the aggregate, the fees may
not exceed:

For 25 or fewer units or parcels, $750.

For 26 to 50 units or parcels, $1,000.

For 51 to 100 units or parcels, $1,500.

For more than 100 units or parcels, $2,500.

The bill provides that a written resolution by the board or provided by a written management,
bookkeeping, or maintenance contract is required to charge a fee for the preparation and delivery of the
certificate. The fee is payable upon preparation of the estoppel certificate. If the fee is to be paid in
conjunction with the sale or mortgage of a unit but closing does not occur, the fee shall be refunded to a
payor other than the unit owner. The payor must make the request within 30 days after the closing date
for which the certificate was sought and must be in written format accompanied by reasonable
documentation that the closing sale did not occur. The fee must be refunded within 30 days of receiving
the request for refund. The refund is the obligation of the unit owner and the association may collect the
fee from the unit owner in the same manner as an assessment against the unit.

The bill make numerous changes to the laws over cooperative associations to bring it in line with the
laws over condominium and homeowners' associations.

B. SECTION DIRECTORY:

Section 1 amends s. 718.116(8), F.S., relating to estoppel certificates for condominiums.
Section 2 amends s. 719.108(6), F.S., relating to estoppel certificates for cooperatives.
Section 3 amends s. 720.30851, F.S., relating to estoppel certificates for homeowners' associations.

Section 4 provides an effective date of July 1, 2017.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have an impact on state revenues.

2. Expenditures:

The bill does not appear to have an impact on state expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have an impact on local government revenues.
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2. Expenditures:

The bill does not appear to have an impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill provides limits on the amount associations may charge for preparation and delivery of the
estoppel certificate. To the extent that this limit differs from the current "reasonable” charges,
associations and unit or parcel owners may realize benefits or detriments.

D. FISCAL COMMENTS:

None.
ifl. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability bf Municipality/County Mandates Provision:

The bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

Article |, s. 10 of the United States Constitution, and art. |, s. 10 of the state constitution both prohibit
the legislature from enacting any law impairing the obligation of contracts. Although written in terms
of an absolute prohibition, the courts have long interpreted the provisions to prohibit enactment of
any unreasonable impairment of contractual rights existing at the time that the law is enacted.

In Allied Structural Steel Co. v. Spannaus,”® the United States Supreme Court set forth the following
principles in examining a law under an impairment analysis, ruling:

[T]he first inquiry must be whether the state law has, in fact, operated as a substantial
impairment of a contractual relationship. The severity of the impairment measures the height of
the hurdle the state legislation must clear. Minimal alteration of contractual obligations may end
the inquiry at its first stage. Severe impairment, on the other hand, will push the inquiry to a
careful examination of the nature and purpose of the state legislation.

The severity of an impairment of contractual obligations can be measured by the factors that
reflect the high value the Framers placed on the protection of private contracts. Contracts
enable individuals to order their personal and business affairs according to their particular needs
and interests. Once arranged, those rights and obligations are binding under the law, and the
parties are entitled to rely on them.

Referring to the Allied opinion, the Florida Supreme Court in Pomponio v. Claridge of Pompano
Condominium, Inc.?” added the following clarification to the analysis:

(a) Was the law enacted to deal with a broad, generalized economic or social problem?
(b) Does the law operate in an area which was already subject to state regulation at the time the

parties' contractual obligations were originally undertaken, or does it invade an area never
before subject to regulation by the state?

2 Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 245 (1978).
z Pomponio v. Claridge of Pompano Condominium, Inc., 378 So.2d 774, 779 (Fla. 1979).
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(c) Does the law effect a temporary alteration of the contractual relationships of those within its
coverage, or does it work a severe, permanent, and immediate change in those relationships
irrevocably and retroactively?

B. RULE-MAKING AUTHORITY:
The bill does not appear to create rulemaking authority or a need for rulemaking.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

n/a
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1 A bill to be entitled
2 An act relating to estoppel certificates; amending ss.
3 718.116, 719.108, and 720.30851, F.S.; revising
4 requirements relating to the issuance of an estoppel
5 certificate to specified persons; requiring a
6 condominium, cooperative, or homeowners' association
7 to designate a street or e-mail address on its website
8 for estoppel certificate requests; specifying delivery
9 requirements for an estoppel certificate; requiring
10 that an estoppel certificate contain certain
11 information; providing an effective period for an
12 estoppel certificate based upon the date of issuance
13 and form of delivery; providing that an association
14 waives a specified claim against a person or such
15 person's successors or assigns who in good faith rely
16 on the estoppel certificate; prohibiting an
17 association from charging a preparation and delivery
18 fee or making certain claims if it fails to deliver an
19 estoppel certificate within certain timeframes;
20 revising fee requirements for preparing and delivering
21 an estoppel certificate under various circumstances;
22 authorizing the statement of moneys due to be
23 delivered in one or more estoppel certificates under
24 certain circumstances; providing limits on a total fee
25 charged for the preparation and delivery of estoppel
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26 certificates; requiring that the authority to charge a
27 fee for the estoppel certificate be established by a
28 specified written resolution or provided by a written
29 management, bookkeeping, or maintenance contract;
30 deleting obsolete provisions; conforming provisions to
31 changes made by the act; providing an effective date.

32
33] Be It Enacted by the Legislature of the State of Florida:
34
35 Section 1. Subsection (8) of section 718.116, Florida
36 Statutes, is amended to read:

37 718.116 Assessments; liability; lien and priority;

38 interest; collection.—

39 (8) Within 10 business +5 days after receiving a written

40| or electronic request therefor from a unit owner or the unit

41| owner's kis—er—her designee, or a unit mortgagee or the unit
42| mortgagee's his—er—her designee, the association shall issue the

43| estoppel preovide—a certificate. Each association shall designate

44| on its website a person or entity with a street or e-mail

45| address for receipt of a request for an estoppel certificate

46| issued pursuant to this section. The estoppel certificate must

471 be provided by hand delivery, regular mail, or e-mail to the

48| requestor on the date of issuance of the estoppel certificate
49
50
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51| ewrner—with respeet—teothe——condeminiumpareel.

52 {a) The estoppel certificate must contain all of the

53| following information and must be substantially in the following

54 form:

55 1 Date of issuance:....

56 2 Name of the unit owner:....

57 3. Unit designation and address:....

58 4 Parking or garage space number, if any:....

59 5 Storage locker number, if any:....

60 6. Attorney's name and contact information if the account

61 is delinguent and has been turned over to an attorney for

62| collection. No fee may be charged for this information.

63 7. Fee for the preparation and delivery of the estoppel

64 certificate:....

65 8. Name of the requestor:....
66 9. Assessment information and other information:
67
68 ASSESSMENT INFORMATION:
69 a. The regular periodic assessment levied against the unit
70| is $.... per ...(insert frequency of payment)....
71 b. The regular periodic assessment is paid through
72 ...{insert date paid through)....
73 c. The next installment of the regular periodic assessment
74 is due ... {insert due date)... in the amount of $.....
75 d. An itemized list of all assessments, special
Page 3 of 22
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76| assessments, and other moneys owed on the date of issuance to

77| the association by the unit owner for a specific unit is

78 provided.

79 e. An itemized list of any additional assessments, special

80 assessments, and other moneys that are scheduled to become due

81| for each day after the date of issuance for the effective period

82| of the estoppel certificate is provided. In calculating the

83| amounts that are scheduled to become due, the association may

84| assume that any delinquent amounts will remain delinquent during

85| the effective period of the estoppel certificate.

86

87 OTHER INFORMATION:

88 f. 1Is there a capital contribution fee, resale fee,

89 transfer fee, or other fee due? ... (Yes)... ...(No).... If yes,

90| specify the type and the amount of the fee.

91 g. What is the amount, if any, of an association

92| application fee?

93 h. Is there a credit balance on the current account?

94 ...{Yes)... ...(No).... If yes, provide the following

95 information:

96 Yes, a balance of $.... will be transferred to the new

97 owner account.

98 Yes, a balance of $.... will be transferred to the seller

99! by the association.

100 i. TIs there any violation of rule or regulation noticed to
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101 the unit owner in the association official records? ... (Yes)...
102 ... (No)....
103 j. Is approval by the board of directors of the
104 association required for the transfer of the unit? ... (Yes)...
105 ... (No)....
106 k. Do rules or regulations applicable to the unit provide

107 for a right of first refusal in favor of the members or

108 association? ...(Yes)... ...(No).... If yes, include applicable

109 rules or regulations.

110 1. Provide a list of utilities provided to the unit which

111} are included in the assessments paid to the association.

112 m. Provide a list of all recreational or land leases to

113| the association affecting the unit.

114 n. Provide a list of, and contact information for, all

115 other associations of which the unit is a member.

116 0. Provide a description of any pending or threatened

117 litigation or administrative proceedings in which the

118| association is a party or which otherwise affect the

119 association.

120 p. Provide contact information for all insurance

121| maintained by the association.

122 g. Provide the signature of an officer or authorized agent

123 of the association.

124

125 The association, at its option, may include additional
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126| information in the estoppel certificate Anyperseneotherthan
127 ; £ 5

128 <kexrebky.
129 (b) An estoppel certificate that is hand delivered or sent

130} by electronic means has a 30-day effective period. An estoppel

131} certificate that is sent by regular mail has a 35-day effective

132| period. If additional information or a mistake related to the

133| estoppel certificate becomes known to the association within the

134 effective period, an amended estoppel certificate may be

135| delivered and becomes effective if a sale or refinancing of the

136 unit has not been completed during the effective period. A fee

137| may not be charged for an amended estoppel certificate. An

138 amended estoppel certificate must be delivered on the date of

139| issuance, and a new 30-day or 35-day effective period begins on

140 such date.

141 (c) An association waives the right to collect any moneys

142] owed in excess of the amounts specified in the estoppel

143] certificate from any person who in good faith relies upon the

144| estoppel certificate and from the person's successors and

145| assigns.

146 (d) If an association receives a request for an estoppel

147 certificate from a unit owner or the unit owner's designee, or a

148 unit mortgagee or the unit mortgagee's designee, and fails to

149 deliver the estoppel certificate within 10 business days, a fee

150f may not be charged for the preparation and delivery of that
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151 estoppel certificate. If the association fails to deliver the

152]| estoppel certificate within 15 business days, the association

153 waives any claim, including a claim for a lien against the unit,

154 against a purchaser and mortgagee of the unit who would have

155| relied on the estoppel certificate, and the purchaser's and

156 mortgagee's successors and assigns, for any amount that is owed

157] to the association through the date of closing and that should

158| have been shown on the estoppel certificate.

159 (e)+4P+ A summary proceeding pursuant to s. 51.011 may be
160| brought to compel compliance with this subsection, and in any
lel such action the prevailing party is entitled to recover

162 reasonable attorney s&ttormeyls fees.

163 (f)+4e}> Notwithstanding any limitation on transfer fees

164 contained in s. 718.112(2) (i), an ke association or its

165 authorized agent may charge a reasonable fee for the preparation

166 and delivery of an estoppel certificate, which may not exceed

167 $200 if, on the date the certificate is issued, no delinquent

168 amounts are owed to the association for the applicable unit. If

169| an estoppel certificate is requested on an expedited basis and

170 delivered within 3 business days after the request, the

171| association may charge an additional fee of $100. If a

172] delinquent amount is owed to the association for the applicable

173 unit, an additional fee for the estoppel certificate may not

174} exceed $200 feor+the preparationof the certificate—The ameount
175| efthe—fee—must-beineluded—on—the ecertificate.
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176 {g) If estoppel certificates for multiple units owned by

177 the same owner are simultaneously requested from the same

178| association and there are no past due monetary obligations owed

179 to the association, the statement of moneys due for those units

180| may be delivered in one or more estoppel certificates, and, even

181 though the fee for each unit shall be computed as set forth in

182| paragraph (f), the total fee that the association may charge for

183 the preparation and delivery of the estoppel certificates may

184 not exceed, in the aggregate:

185 1. For 25 or fewer units, $750.

186 2 For 26 to 50 units, $1,000.

187 3. For 51 to 100 units, $1,500.

188 4 For more than 100 units, $2,500.

189 (h)+4e}> The authority to charge a fee for the preparation

190| and delivery of the estoppel certificate must shedt be

191 established by a written resoclution adopted by the board or

192| provided by a written management, bookkeeping, or maintenance
1383 contract and is payable upon the preparation of the certificate.
1941 TIf the certificate is requested in conjunction with the sale or
195| mortgage of a unit but the closing does not occur and no later
196 than 30 days after the closing date for which the certificate
197 was sought the preparer receives a written request, accompanied
198 by reasonable documentation, that the sale did not occur from a
199y payor that is not the unit owner, the fee shall be refunded to
200 that payor within 30 days after receipt of the request. The
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201 refund is the obligation of the unit owner, and the association
202! may collect it from that owner in the same manner as an

203| assessment as provided in this section.

204 Section 2. Subsection (6) of section 719.108, Florida

205 Statutes, is amended to read:

206 719.108 Rents and assessments; liability; lien and

207| priority; interest; collection; cooperative ownership.—

208 (6) Within 10 business 45 days after receiving a written

209] or electronic request for an estoppel certificate from a unit

210 owner or the unit owner's designee, or a unit mortgagee or the

211] unit mortgagee's designee, the association shall issue the

212| estoppel certificate. Each association shall designate on its

213| website a person or entity with a street or e-mail address for

214| receipt of a request for an estoppel certificate issued pursuant

215] to this section. The estoppel certificate must be provided by

216 hand delivery, regular mail, or e-mail to the requestor on the

217] date of issuance of the estoppel certificate.

218 (a) The estoppel certificate must contain all of the

2191 following information and must be substantially in the following

220 form:

221 1 Date of issuance:....
222 2 Name of the unit owner:....
223 3 Unit designation and address:....
224 4 Parking or garage space number, if any:....
225 5 Storage locker number, if any:....
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6. Attorney's name and contact information if the account

is delinquent and has been turned over to an attorney for

collection. No fee may be charged for this information.

7. Fee for the preparation and delivery of the estoppel

8. Name of the requestor:....

9. Assessment information and other information:

ASSESSMENT INFORMATION:

a. The regular periodic assessment levied against the unit

is $.... per ...(insert frequency of payment)....

b. The regular periodic assessment is paid through

. (insert date paid through)....

c. The next installment of the regular periodic assessment

is due... (insert due date)... in the amount of $.....

d. An itemized list of all assessments, special

assessments, and other moneys owed by the unit owner on the date

of issuance to the association for a specific unit is provided.

€. An itemized list of any additional assessments, special

assessments, and other moneys that are scheduled to become due

for each day after the date of issuance for the effective periocd

of the estoppel certificate is provided. In calculating the

amounts that are scheduled to become due, the association may

assume that any delinquent amounts will remain delinguent during

the effective period of the estoppel certificate.
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251
252 OTHER INFORMATION:
253 f. 1Is there a capital contribution fee, resale fee,
254 transfer fee, or other fee due? ... (Yes)... ...(No).... If yes,

255 specify the type and amount of the fee.

256 g. What is the amount, i1f any, of an association

257 application fee?

258 h. Is there a credit balance on the current account?

259 ...{(Yes)... ...(No).... If yes, provide the following

260 information:

261 Yes, a balance of $.... will be transferred to the new

262 owner account.

263 Yes, a balance of $.... will be transferred to the seller

264 Dby the association.

265 i. Is there any violation of rule or regulation noticed to
266| the unit owner in the association official records? ... (Yes)...
267 ...(No)....

268 j. Is approval by the board of directors of the

269! association required for the transfer of the unit? ...Yes...

270 ... (No)....

271 k. Do rules or regulations applicable to the unit provide

272 for a right of first refusal in favor of the members or

273| association? ...(Yes)... ...(No).... If yes, include applicable

274 rules or regulations.

275 1. Provide a list of utilities provided to the unit which
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276| are included in the assessments paid to the association.

277 m. Provide a list of all recreational or land leases to

278| the association affecting the unit.

279 n. Provide a list of, and contact information for, all

280 other associations of which the unit is a member.

281 0. Provide a description of any pending or threatened

282 litigation or administrative proceedings in which the

283| association is a party or which otherwise affect the

284 association.

285 p. Provide contact information for all insurance

286 maintained by the association.

287 gq. Provide the signature of an officer or authorized agent

288 of the association.

289

290 The association, at its option, may include additional

291 information in the estoppel certificate.

292 (b) An estoppel certificate that is hand delivered or sent

293| by electronic means has a 30-day effective period. An estoppel

294 certificate that is sent by regular mail has a 35-day effective

295| period. If additional information or a mistake related to the

296| estoppel certificate becomes known to the association within the

297 effective period, an amended estoppel certificate may be

298| delivered and becomes effective if a sale or refinancing of the

299 unit has not been completed during the effective period. A fee

300f{ may not be charged for an amended estoppel certificate. An
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301} amended estoppel certificate must be delivered on the date of

302| 4issuance, and a new 30-day or 35-day effective period begins on

303 such date.

304 - {c¢) An association waives the right to collect any moneys

305 owed in excess of the amounts specified in the estoppel

i

306| certificate from any person who in good faith relies upon the

307| estoppel certificate and from the person's successors and

308 assigns.

309 (d) If an association receives a request for an estoppel

310 certificate from a unit owner or the unit owner's designee, or a

311 unit mortgagee or the unit mortgagee's designee, and fails to

312} deliver the estoppel certificate within 10 business days, a fee

313}] may not be charged for the preparation and delivery of that

314 estoppel certificate. If the association fails to deliver the

315 estoppel certificate within 15 business days, the association

316| waives any claim, including a claim for a lien against the unit,

317 against a purchaser and mortgagee of the unit who would have

318| relied on the estoppel certificate, and the purchaser's and

319| mortgagee's successors and assigns, for any amount that is owed

320 to the association through the date of closing and that should

321| have been shown on the estoppel certificate.

322 (e) A summary proceeding pursuant to s. 51.011 may be

323 brought to compel compliance with this subsection, and in any

324 such action the prevailing party is entitled to recover

325 reasonable attorney fees.
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326 (f) Notwithstanding any limitation on transfer fees

327 contained in s. 719.106(1) (i), an association or its authorized

328 agent may charge a reasonable fee for the preparation and

329} delivery of an estoppel certificate, which may not exceed $200

330 if, on the date the certificate is issued, no delinquent amounts

331| are owed to the association for the applicable unit. If an

332 estoppel certificate is requested on an expedited basis and

333| delivered within 3 business days after the request, the

334| association may charge an additional fee of $100. If a

335| delinquent amount is owed to the association for the applicable

336 wunit, an additional fee for the estoppel certificate may not

337 exceed $200.

338 {g) If estoppel certificates for multiple units owned by

339 the same owner are simultaneously requested from the same

340| association and there are no past due monetary obligations owed

341 to the association, the statement of moneys due for those units

342 may be delivered in one or more estoppel certificates, and, even

343| though the fee for each unit shall be computed as set forth in

344 paragraph (f), the total fee that the association may charge for

345| the preparation and delivery of the estoppel certificates may

346| not exceed, in the aggregate:

347 1. For 25 or fewer units, $750.

348 2 For 26 to 50 units, $1,000.

349 3. For 51 to 100 units, $1,500.

350 4 For more than 100 units, $2,500.
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351 {(h) The authority to charge a fee for the preparation and

3521 delivery of the estoppel certificate must be established by a

353 written resolution adopted by the board or provided by a written

354| management, bookkeeping, or maintenance contract and is payable

355 wupon the preparation of the certificate. If the certificate is

356 requested in conjunction with the sale or mortgage of a unit but

357] the closing does not occur and no later than 30 days after the

358 closing date for which the certificate was sought the preparer

359| receives a written request, accompanied by reasonable

360 documentation, that the sale did not occur from a payor that is

361 not the unit owner, the fee shall be refunded to that payor

362| within 30 days after receipt of the request. The refund is the

363| obligation of the unit owner, and the association may collect it

364 from that owner in the same manner as an assessment as provided

365 in this section by e unitewrmer—or meortgagee—the asseeiation
366| shatlprevide—a——ecertificate statingallassessmentsand—eother
367
368| +he——ecooperativepareet. Any persern—other thanthe unit ewner—whe
369| xrelies—upern—such ecertificate shall be protectedthereby-

370| Netwithstandingeany Hwitationeontransfer fees contained—in -5+
371 B0 {ir—the—assoctati-on—eor—its—avthorized—agent—may

372 ehbharge—a—reasencbhle feefor the preparatienof the ecertificate
373 Section 3. Section 720.30851, Florida Statutes, 1s amended

374 to read:
375 720.30851 Estoppel certificates.—Within 10 business 15
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376| days after receiving a written or electronic thedate—eon—which o

377 request for an estoppel certificate from a parcel owner or the

378 parcel owner's designee, or a parcel mortgagee or the parcel

379 mortgagee's designee, the association shall issue the estoppel

380 certificate. Each association shall designate on its website a

381| person or entity with a street or e-mail address for receipt of

382 a request for an estoppel certificate issued pursuant to this

383 section. The estoppel certificate must be provided by hand

384 delivery, regular mail, or e-mail to the requestor on the date

385| of issuance of the estoppel certificate.

386 (1) The estoppel certificate must contain all of the

387 following information and must be substantially in the following

388 form:

389 (a) Date of issuance:....

390 (b) Name of the parcel owner:....

391 (c) Parcel designation and address:....

392 (d) Parking or garage space number, if any:....

393 (e) Storage locker number, if any:....

394 (f) Attorney's name and contact information if the account

395 is delingquent and has been turned over to an attorney for

396 collection. No fee may be charged for this information.

397 (g) Fee for the preparation and delivery of the estoppel
398| certificate:....
399 (h) Name of the requestor:....
400 {i) Assessment information and other information:
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ASSESSMENT INFORMATION:

1. The regular periodic assessment levied against the

parcel is $.... per ... (insert frequency of payment)....

2. The regular periodic assessment is paid through

. {insert date paid through)....

3. The next installment of the regular periodic assessment

is due ... (insert due date)... in the amount of S$.....

4. An itemized list of all assessments, special

assessments, and other moneys owed on the date of issuance to

the association by the parcel owner for a specific parcel is

provided.

5. An itemized list of any additional assessments, special

assessments, and other moneys that are scheduled to become due

for each day after the date of issuance for the effective periocd

of the estoppel certificate is provided. In calculating the

amounts that are scheduled to become due, the association may

assume that any delinquent amounts will remain delingquent during

the effective period of the estoppel certificate.

OTHER INFORMATION:

6. Is there a capital contribution fee, resale fee,

transfer fee, or other fee due? ...(Yes)... ...(No).... If vyes,

specify the type and amount of the fee.

7. What is the amount, if any, of an association

Page 17 of 22
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application fee?

8. Is there a credit balance on the current account?

...{Yes)... ...(No).... If yes, provide the following

information:

Yes, a balance of $.... will be transferred to the new

owner account.

Yes, a balance of $.... will be transferred to the seller

by the association.

9. 1Is there any violation of rule or regulation noticed to

the parcel owner in the association official records?

oo (Yes)... ...(No)....

10. Is approval by the board of directors of the

association required for the transfer of the parcel? ... (Yes)...

... (No)....

11. Do rules or regulations applicable to the parcel

provide for a right of first refusal in favor of the members or

association? ...(Yes)... ...(No).... If yes, include applicable

rules or regulations.

12. Provide a list of utilities provided to the parcel

which are included in the assessments paid to the association.

13. Provide a list of all recreational or land leases to

the association affecting the parcel.

14. Provide a list of, and contact information for, all

other associations of which the parcel is a member.

15. Provide a description of any pending or threatened
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litigation or administrative proceedings in which the

association is a party or which otherwise affect the

association.

16. Provide contact information for all insurance

maintained by the association.

17. Provide the signature of an officer or authorized

agent of the association.

The association, at its option, may include additional

information in the estoppel certificate.

(2) An estoppel certificate that is hand delivered or sent

by electronic means has a 30-day effective pericd. An estoppel

certificate that is sent by regular mail has a 35-day effective

period. If additional information or a mistake related to the

estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

parcel has not been completed during the effective period. A fee

may not be charged for an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.

(3) An assoclation waives the right to collect any moneys

owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the
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476 estoppel certificate and from the person's successors-and

477 assigns.

478 (4) If an association receives a request for an estoppel

479| certificate from a parcel owner or the parcel owner's designee,

4801 or a parcel mortgagee or the parcel mortgagee's designee, and

481 fails to deliver an estoppel certificate within 10 business

482 days, a fee may not be charged for the preparation and delivery

483| of that estoppel certificate. If the association fails to

484| deliver the estoppel certificate within 15 business days, the

485 association waives any claim, including a claim for a lien

486 against the parcel, against a purchaser and mortgagee of the

487| parcel who would have relied on the estoppel certificate, and

488 the purchaser's and mortgagee's successors and assigns, for any

489 amount that is owed to the association through the date of

490 closing and that should have been shown on the estoppel

s
A= e e s 3 3 e )

o1 LT
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B
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501 (5)42+ A summary proceeding pursuant to s. 51.011 may be

502 brought to compel compliance with this section, and the

503| prevailing party is entitled to recover reasonable attorney
504 attexrmevy's fees.

505 (6) An association or its authorized agent may charge a

506 reasonable fee for the preparation and delivery of an estoppel

507 certificate, which may not exceed $200 if on the date the

508 certificate is issued, no delinguent amounts are owed to the

509} association for the applicable parcel. If an estoppel

510 certificate is requested on an expedited basis and delivered

511} within 3 business days after the request, the association may

512 charge an additional fee of $100. If a delinquent amount is owed

513 to the association for the applicable parcel, an additional fee

514 for the estoppel certificate may not exceed $200.

515 (7) If estoppel certificates for multiple parcels owned by

516| the same owner are simultaneously requested from the same

517) association and there are no past due monetary obligations owed

518 to the association, the statement of moneys due for those

5191 parcels may be delivered in one or more estoppel certificates,

520| and, even though the fee for each parcel shall be computed as

521 set forth in subsection (6), the total fee that the association

522 may charge for the preparation and delivery of the estoppel

523 certificates may not exceed, in the aggregate:

524 (a) For 25 or fewer parcels, $750.
525 (b) For 26 to 50 parcels, $1,000.
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526 (c) For 51 to 100 parcels, $1,500.
527 (d) For more than 100 parcels, $2,500.
528 (8)43+ The authority to charge a fee for the preparation

529 and delivery of the estoppel certificate must shadd be

530 established by a written resolution adopted by the board or

531 provided by a written management, bookkeeping, or maintenance
532 contract and is payable upon the preparation of the certificate.
533] If the certificate is requested in conjunction with the sale or
534 mortgage of a parcel but the closing does not occur and no later
535| than 30 days after the closing date for which the certificate
536| was sought the preparer receives a written request, accompanied
537| by reasonable documentation, that the sale did not occur from a
538| payor that is not the parcel owner, the fee shall be refunded to
539 that payor within 30 days after receipt of the request. The

540 refund is the obligation of the parcel owner, and the

541| association may collect it from that owner in the same manner as
542 an assessment as provided in this section.

543 Section 4. This act shall take effect July 1, 2017.
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Bill No. PCS for HB 483 (2017)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED ___ (Y/N)

ADOPTED AS AMENDED __ (Y/N)

ADOPTED W/O OBJECTION __(Y/N)

FAILED TO ADOPT __(Y/N)

WITHDRAWN ___ (Y/N)

OTHER -

Committee/Subcommittee hearing bill: Civil Justice & Claims
Subcommittee

Representative Donalds offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Subsection (8) of section 718.116, Florida
Statutes, is amended to read:

718.116 Assessments; liability; lien and priority;
interest; collection.—

(8) An association shall designate, and provide when

requested, the name and physical or electronic address of a

person or entity to be responsible for receiving requests for

issuance of an estoppel certificate. In addition, associations

having a website shall make such information available thereon.

Upon receiving a written or electronic request for an estoppel

PCS for HBR 483 Strikel
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certificate from a unit owner, a unit owner’s designee, a unit

mortgagee, or a unit mortgagee’s designee, an association shall

issue such certificate to the requesting party within 10

business days. The estoppel certificate shall be delivered by

United States mail, by hand delivery, or by electronic

transmission, to the requesting party on the date of issuance.

For purposes of this section, deposit of the certificate in the

United States mail or the electronic delivery of a downloadable

link to the certificate, shall constitute delivery. Within—3i5

(a) The estoppel certificate must contain all of the

following information as set forth in the official records of

the association and may include additional information as

determined by the association:

1. Date of issuance;

2. Name of unit owner reflected in the books and records of

the association;

3. Unit designation and address;

4. Attorney’s name and contact information if the account

is delinquent and has been turned over to an attorney for

PCS for HB 483 Strikel
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collection;

5. Fee for the preparation and delivery of the estoppel

certificate;

6. Name of the requestor;

7. The amount and frequency of the regular periodic

assessment against the unit;

8. The date through which the regular periodic assessment

is paid;

9. The date upon which the next installment of the regular

periodic assessment is due;

10. An itemized 1list of all assessments , special

assessments, and other moneys owed by the unit owner to the

association on the date of issuance;

11. An itemized list of any additional assessments, special

assessments, and other moneys that are scheduled to become due

during the estoppel certificate’s effective period that are

known on the date of issuance;

12. Whether there is a capital contribution fee, resale

fee, transfer fee, association application fee or other fee due

and, if so, the type and amount of the fee due;

13. Whether there are any open violations of the governing

documents or rules and regulations of the association noticed to

the unit owner in the association’s official records;

14. The contact information for all insurance maintained by

the association; and
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15. The signature of an officer or authorized agent of the

association. Anypersen—other than the owner who—relies—upon

(b) An estoppel certificate that is hand delivered or sent

by electronic means has a 30-day effective period. An estoppel

certificate that is sent by regular mail has a 35-day effective

period. If additional information or a mistake related to the

estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

unit has not been completed during the effective period. A fee

may not be charged for such an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.

(c) An association waives the right to collect any moneys

owed prior to the date of issuance in excess of the amounts

specified in the estoppel certificate from any person who, or on

whose behalf the certificate was requested, and from such

person's successors and assigns.

(d)4ky A summary proceeding pursuant to s. 51.011 may be
brought to compel compliance with this subsection, and in any
such action the prevailing party is entitled to recover

reasonable attorney attorney's fees.

(e)4ey Notwithstanding any limitation on transfer fees
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92| contained in s. 718.112(2) (i), an +he association or its

93| authorized agent may charge a reasonable fee for the preparation

94 and delivery of an estoppel certificate, which may not exceed

95| $250 if, on the date the certificate is issued, no delinquent

96| amounts are owed to the association for the applicable unit. If

97| an estoppel certificate is requested on an expedited basis and

98] delivered within 3 business days after the request, the

99| association may charge an additional fee of $100. If an estoppel

100| certificate is requested and delivered on a more expedited basis

101| which is less than 3 business days, the association may charge

102| such additional fee as the association and the party requesting

103} the estoppel certificate may mutually agree. If a delinquent

104 amount is owed to the association for the applicable unit, an

105 additional fee for the estoppel certificate may not exceed $200

106| fer—the—preporation—of+the certificate—Theamount—oef+thefee
107| must—Peineluded—on—+the—certificate.

108 (f) If an association receives a request for an estoppel

109| certificate from a unit owner or the unit owner's designee, or a

110} wunit mortgagee or the unit mortgagee's designee, and fails to

111| deliver the estoppel certificate within 10 business days, a fee

112| may not be charged for the preparation and delivery of that

113| estoppel certificate.

114 (g) If estoppel certificates for multiple units owned by

115 the same owner are simultaneously requested from the same

116| association and there are no past due monetary obligations owed
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to the association, the statement of moneys due for those units

may be delivered in one or more estoppel certificates, and, even

though the fee for each unit shall be computed as set forth in

paragraph (e), the total fee that the association may charge for

the preparation and delivery of the estoppel certificates may

not exceed, in the aggregate:

1. For 25 or fewer units, $750.
For 26 to 50 units, $1,000.

2
3. For 51 to 100 units, $1,500.
4 For more than 100 units, $2,500.

(h)+4e- The authority to charge a fee for the preparation

and delivery of the estoppel certificate must shaltd be

established by a written resolution adopted by the board or

provided by a written management, bookkeeping, or maintenance

contract and is payable at the time uvpeon—the preparatien—of the

certificate is ordered. If a fee for an estoppel certificate is

paid in conjunction with the sale or mortgage of a unit but the

closing does not occur and no later than 30 days after the

closing date for which the certificate was sought the preparer

receives a written request, accompanied by reasonable

documentation that the closing sale did not occur from a payor

that is not the unit owner, then the fee shall be refunded to

that payor within 30 days after receipt of the reguest. The

refund is the obligation of the unit owner, and the association

may collect it from that owner in the same manner as an
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assessment against the unit as provided in this chapter the

(i) In the event the association fails to issue a refund

within the 30 day time period set forth in subparagraph (h), and

after all conditions precedent to the issuance of such refund

have been satisfied, the payor shall so notify the association

in writing. TIf the association fails to issue the refund within

5 days from the date of such notice, the payor shall be entitled

to, and the association shall be required to refund to the

payor, a sum equal to 3 times the original refund amount.

(j)  The right to a refund as set forth in this section may

not be abrogated or abridged by the association or its agent,

and any language to the contrary contained within the estoppel

certificate shall be a nullity and be given no force or effect.

A payor receiving an estoppel certificate containing language

indicating that the fee for an estoppel is non-refundable in
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full or in part shall be entitled to recover actual damages or

minimum damages for the association’s failure to comply with

this subsection. The minimum damages shall be equal to 3 times

the original refund amount.

(k) The fees set forth in this section shall be adjusted

every 3 years in an amount equal to the annual increases for

that 3-year period in the Consumer Price Index for All Urban

Consumers, U.S. City Average, All Items. The Department of

Business and Professional Regulation shall periodically

calculate the fees, rounded to the nearest dollar, and publish

the amounts, as adjusted, on its website.

Section 2. Subsection (6) of section 719.108, Florida
Statutes, 1is amended to read:

719.108 Rents and assessments; liability; lien and
priority; interest; collection; cooperative ownership.—

(6) An association shall designate, and provide when

requested, the name and physical or electronic address of a

person or entity to be responsible for receiving requests for

issuance of an estoppel certificate. In addition, associations

having a website shall make such information available thereon.

Upon receiving a written or electronic request for an estoppel

certificate from a unit owner, a unit owner’s designee, a unit

mortgagee, or a unit mortgagee’s designee, an association shall

issue such certificate to the requesting party within 10

business days. The estoppel certificate shall be delivered by

PCS for HB 483 Strikel

Published On: 3/9/2017 5:23:50 PM
Page 8 of 22




192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216

COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. PCS for HB 483 (2017)
Amendment No. 1

United States mail, by hand delivery, or by electronic

transmission, to the requesting party on the date of issuance.

For purposes of this section, deposit of the certificate in the

United States mail or the electronic delivery of a downloadable

link to the certificate, shall constitute delivery. Within—35

(a) The estoppel certificate must contain all of the

following information as set forth in the official records of

the association and may include additional information as

determined by the association:

1. Date of issuance;

2. Name of unit owner reflected in the books and records of

the association;

3. Unit designation and address;

4. Attorney’s name and contact information if the account

is delinquent and has been turned over to an attorney for

collection;

5. Fee for the preparation and delivery of the estoppel

certificate;

6. Name of the requestor;

7. The amount and frequency of the regular periodic

PCS for HB 483 Strikel
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assessment against the unit;

8. The date through which the regular periodic assessment

is paid;
9. The date upon which the next installment of the regular

periodic assessment is due;

10. An itemized list of all assessments , special

assessments, and other moneys owed by the unit owner to the

association on the date of issuance;

11. An itemized 1list of any additional assessments, special

assessments, and other moneys that are scheduled to become due

during the estoppel certificate’s effective period that are

known on the date of issuance;

12. Whether there is a capital contribution fee, resale

fee, transfer fee, association application fee or other fee due

and, if so, the type and amount of the fee due;

13. Whether there are any open violations of the governing

documents or rules and requlations of the association noticed to

the unit owner in the association’s official records;

14. The contact information for all insurance maintained by

the association; and

15. The signature of an officer or authorized agent of the

association.

(b) An estoppel certificate that is hand delivered or sent

by electronic means has a 30-day effective period. An estoppel

certificate that is sent by regular mail has a 35-day effective
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period. If additional information or a mistake related to the

estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

unit has not been completed during the effective period. A fee

may not be charged for such an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.

(c) An association waives the right to collect any moneys

owed prior to the date of issuance in excess of the amounts

specified in the estoppel certificate from any person who, or on

whose behalf the certificate was requested, and from such

person's successors and assigns.

(d) A summary proceeding pursuant to s. 51.011 may be

brought to compel compliance with this subsection, and in any

such action the prevailing party is entitled to recover

reasonable attorney fees.

(e) Notwithstanding any limitation on transfer fees
contained in s. 719.106(1) (i), an he association or its
autherized agent may charge a reasonable fee for the preparation

and delivery of the estoppel certificate, which may not exceed

$250 if, on the date the certificate is issued, no delinguent

amounts are owed to the association for the applicable unit. If

an estoppel certificate is requested on an expedited basis and
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267 delivered within 3 business days after the request, the

268| association may charge an additicnal fee of $100. If an estoppel

269 certificate is requested and delivered on a more expedited basis

270| which is less than 3 business days, the association may charge

271] such additional fee as the association and the party requesting

272 the estoppel certificate may mutually agree. If a delingquent

273| amount is owed to the association for the applicable unit, an

274| additional fee for the estoppel certificate may not exceed $200.

275 (f) If an association receives a request for an estoppel

276 certificate from a unit owner or the unit owner's designee, or a

277! unit mortgagee or the unit mor